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iSc'^bional Number (263) 


iJDic Ve.teris, 18“ Murtii 1863.—Ordered, That the several Papers an'/llocu* 
V nujitj> prcMantcd to this Huubc, and icfevrcd to the Sf^l Op* iju# .J. 
>■ the Goveroment of Indian TerriUMies, be delivered out. • ‘ 







RETURN 

To Ml Order of Uoobb or Lo«m, dated lltli Juno 1852> 

roB 

Copies of all Corbesfokoenck between the Government op India 
and the Court of^ Directors in transmittinj; or returning the 
proposed Codes and Consolidation of the Laws of India : 
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OP India in transmitting a Translation of the proposed Criminal 
Code. 


£Mi lodm HauiM(>^) 
50th June J 


JAMES C. MFXVJLL. 
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Vo^.—No IMUt addrtued hy Mn Thomason io the Government of India^ transmiUing a * 
TrandaiUm if the proposed Criminai Code^ ajpears on the HecordM. 


OrdeMdto 1 m» fiitetieil 50lfa JitM 1852« 
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Chamber, 30th May 1851 - • .... 

F. J. Halliday, Esq., to Sir H. M. Elliot, K.C.B., dated Simla, 10th July 185L 
(With EncliMure.) . . . . - 

Tlie Government of India lo the Judges of the Supreme Court, Calcutta, dated 
Council Chamber, 25th July 1851 ... 

F. J. Halliday, Esq., to the Judges of the Sudder Court, Calcutta, dated Council 
Chamber^ 25th July 1851 - - - ... 

Hie Judges of the Sadder Court, Calcutta, to Sir J* H. Littler, G.C.B., dated 
Sudder Dewanny Adawlut, $lst July 1851 * - 

Tb^ Judges of the Supreme Court, Calcutta, to the Government of India, dated 
^urt Hoitse, 6th August 1851 • • • • • 

An Act of Oflbnces and PunMinients * • • . • 
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£AST Indies. 


RETURNS, &c. 


No. 1. 


Extract Legislative Letter from Ikoia, dated 24th August (No. 2.) 1835. 


ImtractiAmtaLswCanimtMlnn 117. At thc CoUSUltation Of thc Date tlOtcd ID tllC « 

L:Ubu«!*criVSSf.%hJw Margin,a Minute by Mr. Mocaiday, dated the 4th June,' 
inM. taken into conaideration, in which, alter nolj^ing 

that thc Time had come for furnishing the Law (IJommission witli Instmctions 
(in consequence of the Arrival of the Two of the Members of that llody), 
he stated, that it would retjuirc several Months before the Mati.‘nulK already 
collected relating to the Civil Law of India could be laid before the Coininission, 
and that in thc meanwhile he thought thc Commission could not be better 
employed than in training a Criminal C^odc for thc whole Indian Empire. J^'or 
the lieasons for first proceeding to the (!’riminal Law we l»eg to refer to 
Mr. Macaulay’s Minute, a Copy of which accompanies this Despatch. 7'lie 
general Tenor of the Instructions which were proposctl by Mr. Macaulay was 
that the (’ode should be framed according to Two great Erinciples, the Sup* 
pression of (’rime with the smallest possible Infliction of Sufl’ering, and the 
Ascertainment of Truth with thc smalleat possible Cost of Time ami Money; 
(hat it should be complete, to the Abolition of all tither Laws an<l Customs 
whatever ; that it should extend over thc whole of our Indian Einpin*, without 
Exception to Place or Person •, and that it should be as uniform, as precise, and 
as concise as possible consistently with Circumstances. 

IIH. Mr. Ross recorded his entire (Joncurrcncc in thc whole of thcsi; Views. 


Mr. Prinsep, in a Minute dated the 11th June, gave his Reasons for objecting 
to thc Tenor of thc In.structions propcised by Mr. Macaulay. I'hcsc* were partly 
that they were not sufficiently definite, hut principally tnat they indicated to 
thc (^.'ommittec a Course diflercnt from that prescribed by Section Fifty-three 
of thc late Act of 3d and 4th William IV. Cap. 85. Instead of directing tlie 
Commission to frame a Code in supcrccssion of all existing Law, Mr. Priii.si-ji 
would merely indicate the Stihjects proper tx> be first made the Object)! of 
Ltquin/ and Report, and thus employ that Body in assisting thc Government 
to- build up cautiously a more perfect Strug^re, by gradual Improvements of 
cxi.sting Laws and Institutions. 

119. We beg to refer to thc aliovc-mcntioned Papers for a more full 
Explanation of thc Views and Arguments now alluded Ui. After taking both 
Minutes into consideration thc Majority of our C'ouncil resrilved to i.ssue 
Instructions conformably to the Pre^sitions of Mr. Macaulay, Mr. Prinsep 
dissenting from that Resolution. A (Jopy of thc Instructions sent accompanies 
this Despatch. 

120. In submitting their revised Code, thc Commission were dinxted to 
attach to the Draft their Reasons for evciy Provision, the Reason for which 
might not be obvious, collectively, if they agreed, or separately, if otherwise. 
The President of thc C<Mnnuttec, to whi^ Office we had appointed the 
Honourable Mr. Macaulay, as has been already reported to your Honourable 
Court, was declared to have a Casting Vote in case of an equal Division of the 
Members, who are at present Four in Number, including Mr. Cameron. 


(263,) B 


• No. 2. 


Page ‘it. 





No. 2. 

Extbact LEGiBLATnrB Letteb from India, dated 31st August (No. 3.) 1835. 

orso. The First Object to vhich we have directed the 
toSnniiiMiih Attention of the Law Commission is the Preparation of 

Page j. a complete Criminal Code, as reported lit the 117th to ISOth'Farwraphs of 
the Despatch tefore so often referred to, which will be applicable to Europeans 
as well ns Natives. 

21. In consequence of the small Influx of Europeans at present, it has not 
appeared necessary, as vet, to make any immediate Laws for them exclusively. 
It I.S adimtted that Uniformity of Law for all Classes is a desirable Olgect to 
be aimed at; nevertheless we do not deny that it may be advisable to annex to 
the Code some specific Penalties for Outrages committed by Europeans against 
the Persons and Prop{;rtics, but more especially against the Habits and religious 
• Feelings of the Natives. When considering of any-Conditions that it may 
be necessar]^ to impose upon private Persons coming from England to reside in 
In<lia, we will scrupulously conform to your Honourable Court s Instructions, to 
make no Rules that may not be absolutely required for the Purpose of placing 
such Persons practically and completely within the Power of Justie’e. 


No. 3. 

Government of India to the Court of Directors. 

(Legislative Department, No. of 1837.) 

Honourable Sirs, Fort William, 5th June 1837. 

We have now the Honour to submit a Copy of the Correspondence whicb 

we have had, as per Margin, with the Indian 
Law Commissioners, from which your Honour¬ 
able Court will perceive that we have autho¬ 
rized to be printed the Draft of a Penal 
Code submitted by that Body. 

PagM cn, 32, and 2. We have not deemed it necessary to forward to you on the present 
Occasion a Copy of that Code, as it cannot lie Said to lx: in a finished State; 
but we deemed it right to put you in possession of the Correspondence which 
has passed regarding it, as well to show what has already lx:cn cflcctcd by the 
Labours of the Commissioners, ns to obtain through the Means of your Honour¬ 
able Court on Araendmeut of the Defects of the existing Law as discussed in 
Pages 29 to 31. Paragraphs 26. to 32. of the Commissioners Letter, to which we solicit your 
particular and early Attention. 

We have, &c. 


Mh Jittin 1NS7. No. lAI. 

Li'lfor fh>ni thf* IniUmi Idiw fhinimljmlonini Intlio 
ClMVwtior Uoneml in Cuumril. tlMtixl 2d May 1M37. 

Mtmito hy tho fUalit MuiutuniUlo (he Oovonior 
Qoiinni), diUod WHh Miy IW. 

mmi tito OtHcwtifitr H«yrotary to tlu> IiuliAu 
Law CoDiiuhisluiK'ni. dated Sih June 1337. 


(Signed) 


Auckland. 

A. How. 

W. Morison. 

H. Shake-spear. 
T. B. Macaulav. 


No. 4. 

Extbact Leoisi-ativr I.etteb from India, dated 8th Januaiy (No. 1.) 1838. 

2. Wc embrace this Opportunity of forwarding Two printed Copied of the 
‘Draft of a Penal Code prepared by the Law Commissioners; other Copies 
shall be immediately sent by Sea. mo.st imjmrtant Sulgcet of this Draft 
will «f course come under our immediate Consideration, and we shall lose 
no Time in putting your Honourable Court in possession of the Result of our 
Dclibcratious. 


.No. 5. 



( f y 

Nb.f 

OoVBUniBMT op Indu to tlie COOHT OP Dibbctou. 

* (L^slative DepartoKnt, ffo.2. of 1838.) 

Head Quarters, Camp Meerut, 

Honourable Sira, 12tb February 1838. 

With rei^nce to the Despatch No. 1. of 1838 in this Department, dated 
the 8th ultimo, from the Honourable the Preudent in Council to your 
Honourable Court, I have the Honour to submit Copy of a Communication 
I have this caused to l>e made to the President in Counciron the SuWeet 
of the Penal Code, and to express my Hope that the Course of proceeding 
therein indicated will meet the Approbation of your Honourable Court. 

I hHVC,.&C. 

(Signed) Avcklahu. 


No. 6. 

GoVEaNMBNT OP.InDIA tO the CoCBT OF DiBBt'TOBS. 

(Legislative Department, No. 5. of 1838.) 

Honourable Sirs, Fort William, 9th March 18.18. 

In continuation of our Letter No. 1. of 1838, dated the 8th ultimo, ond with 
especial Reference to the Dcspatcli addressed to your Honourable (’ourt by I be 
Right Honourable the Governor General, under Date the 12th ultimo, No. 2., 
wc hayc thc Honour to submit the accompanying Papers, 
from^ which it will lie seen that our Stmtiments with 
respect to the Manner in which thc Discussion of thc proposed Penal 
Code should be entered upon accord in thc main with those expressed in 
Mr. Swretary Macnaghten’s Letter, of which a Copy has been furnished 
with his Lordship’s Despatch, and to which w'e have caused thc accompanying 
Reply to be made. 

We have, &c. 

(Signed) A. Ross. 

W. Mouison. 

C. II. Camkuon. 


No. 7. 

Extbact Legislative Letter from Govebnoii General, dated Simla, Ist May 

(No. 3.) 1838. 

7. Adverting to a Communication nia<lc to the IVesidi’iit in Council by iny 
Desire, under Date the 12th February last, a Copy of which was forwarded 
for thc Information of your Honourable Court with iny Despatch No. 2. of 
1838, I transmit Copy of a Letter from Mr. Ofliieiating Secretary Mangles, 
dated the 26th February last, together with its Knelosure, and of the Reply I 
caused to be made with reference to thc Fourth Paragraph of that Com¬ 
munication, on the Course to he pursued for obtaining the Opinions of the 
Judges of the Sudder Courts at each of the Presidencies and at Allahabail 
on the Draft of a Penal Code prepared by thc Law Commissioners, not only 
as to whether Provision is made in the Code for thc dilli rent Offeners which 
arc prevalent in India, but also as to thc Necessity of thc proposed Knactincnts, 
and the Adaptation of the proposed Penalties with iHfcreiicc to all the ('ircuni- 
stances of toe Country, and to thc Habits and Feelings tjf thc large and 
various Population which will be affected by them. 


No. 8. 

Gotbbnment of Indu t6 thc Codbt of Doiectobs. 

(Legislative Department, No. 8. of 1838.) 

^Honourable Sirs, Fort WiUiam, 25tb May 18.36. 

W’itb advertence to Patagrapb Seven of the Despatch from thc Right 
Honourable the Qovemor Omieral,. dated the 1st instant No. 3^., and in. 
(1263) B 2 continuation 


i’agc *21. 


Page 36. 


Page 37. 
Pagt! ;<). 



Page S7. 


Page 


*agc lir», Ac. 
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coDtinttation of our Letter No. 5. of 1888, we have the Honour to state, 
that we have addressed the several subordinate Oovemments, requesting them 

i? ocminumcate Copy of Macnagh^'s 

^ Letter, under Date the 13th April, W the Sadder 

Courts respectively, for their Information and Guidance in flieir Examination of 
the proposed Penal Code. 

We have. See, 

(Signed) A. Ross. 

W. Mobisok. 

• W. W. Bibo. 

A. Amos. 


No. 9- 

Government of India to the Court of Directors. 

(Legislative Department, No. 9. of 1838.) 

Honourable Sira, Fort William, 26th May 1838. 

With reference to the concluding Paragraph of Mr. Secretary MacnaghtenV 
Letter to the Address of the Law Cotntiiissioncra, submitted with our separate 
Dc.apatch No. 7. dated the 5th June 1837, we have the Honour to lay iK-forc 
Uii>,(x>ii..nuiMiu,>hiwifi, you thc accompauving Copies of Concspondcnce 

„ inii.A,.rtu»M.Mo..i.»iiu». relative to the Prejiaration of the Codes of Civil 
and Criminal Procedure. 

2. 'file Law Commissioners thought it necessary, in order to the satisfactory 
Accomplishment of this arduous and highly important 'Fask, that they, i>r 
some of them, should “ visit the TerriUirics subject to all the Imlian Presi- 
“ deucics, for the Purpose of instituting Inquiries qf a Nature too minute to 
“ lie cfl’cctually carried on elsewhere than in the Neighbourhood to wliich 
“ they relate.” 

3. After consulting thc Right Honourable thc Governor General, we 
informed the Commissioners that, in the pix'sent State of the Commi.>.sion, it 
was not desirable that they should tpiit thc Presidency or separate, and that, 
consequently, they should proceed in the Preparation of an Outline of such 
n System as in the actual State of their Intomiatioii might apiicar to them 
Iwst adapted to thc whole or to thc various Parts of the Territories of the 
East India Company. 

We have. See. 

( Signed) A. Ross. 

W. Mouison. 

W. W. Bird. 

A. Amos. 


No. 10. 

Extract Legislative Letter from India, dated 4th February (No. 3.) 

1839. 


2. By the Despatches cited on 
thc Margin your Honourable 
Court have been infonned of thc 
Measures which we hay,c adoptcil 
preliminary to entering upon the 
Consideration of the Provisions of 
the jnttposed Penal Coile. In 
reply to our several Calls we have, up to this Date, received Rqilies from the 
Gcutlomon named on the Margin. As we have been pronu.sccl other Com¬ 
munications u|)on the Subject of the Code from Persons whose Opinions are 
entitled to the highest Consideration, we have deferred pas^g any Resolution 
upon its Provisions, though we have bestowed con^erable Auction upon 
them. ^ 


No. 1. of 1W. rtnlofl Sth Jnnnary, fV«nn tho ttmldont in rnunoll. 

No. 2. of IHilH, dntixi 12lli Febriutiy, fwm Iho fiovornor ChHianl. 

No. ,1. of 188H, (lattHi lUli Mart'll, ft'oni in tVuiiw'll, 

Nti. il, of dnfMt lat \I«y, t'unnnrAplk 7., fhnn tlw («ovomor Otueral. 
No. 8. of IHilH. dntr'ii Aliiy, fhmi tli« IbMduut lu CouuclL 
Hir It. (.'oniitton. Cliiof lloinhi^. 

Hlr J. Awdw, iHiiaiio Jiltlgn. 

II. Norton, ARiinMito tnnioral. 

J. Coohrau«>. hwi.. Hononniblo roni|«ii,v'IVtandinK CounHl, Caloutta. 
A lU’uruii^utatioa fhnu I'vrtain MiMtloivirioH of itio KntakdiRbott mmI 
In Cnicutu, couimentinft utiouOiuuae XV, of tlio 
Code, Ime aiati bci'ti rcueiwtL 


No. 11. 



i # 


£xnu«t Lbqiuativs Lntat fioa iMsa» 4ated S9d April (No. U.) 1839. 


5. ilie acoompanymg Communications from the 
^ a-mnw. Goyenumait of Port St. Geoiw ond Bombay have 
reference to thp Subject of translating the proposed Peniu Code, submitted by 
the ln£an Law Commissioners, into the Langurs current in the Territories 
suUect to those Presidcndcs. 

a Pending the laborious Revision which the proposed Codc^ must underm, 
we have refmncd from ordering its Translarion into Persian or the vcmacufnr 
Languages of the Provinces subject to the Presidency of Fort William; and 
we were of opinion that the Translations proposed by the (lovcmmeuts of 
Fort St. George and Bombay should for the same Reason Im deferred. 

7 . We have it, however, in contemplation to cause a Translation to l>e made 
in the Persian Language, if not in any others, of some particular C'hapters of 
the proposed Code, tor the Purpose of being .aubmittcd to IMuhomedan 
Lawyers, and when this shall be effected a Number of t’opics the Work 
will Ik sent to Madras and to Bombay, if necessary, for Kcfarcnce to tho 
Mahomedan Lawyers in those Presidencies. • 


fage &c. 


. No. 12. 

Extract Legislative Letter from India, dated l6th September (No, 22.) 

1839. 


su. a ofiiw. ivjini o-io. 14. In reply to the several Letters which had Ik'cii written 

by this Government requesting the Opinions, as respects the I’roxisious of the 
proposed Penal Code, of the local Oovermnents, and their subordinate Courts 
and Offices, and of the Judges and Recorder of Her Majesty’s (.'ourts, and the 
Advoeates General and Standing Counsel at tbe Three Presidencies, we baac 

to this Date received K<*plies (some of 


Hii' 11. ('’oinjitoii, Oii*T Jtualip*', Utiiiilrtvj'. 

Kir j. W. Awrlry. PiiNin* U«»nd>ay. 

<i. Ji**!.. A<lv<H:»fu (Kuicml, MasiraA. 

J. Cofhrftirw*, BUmilng * ahnitlti. 

Ia-IUt to Si'i'/vlary Gnvpniiuont of IbiiulMiy. 

„ SiH’n'Uiniw to fJovomrawitji of Uciunl. 
MfulnM, nml Norlli-wcaL iTotimva. 
i^iU'.r la >lir K. CliU'f 4wthr»*, f'ltlciitt*. 

fiir J. 1*. Gnuit, l*ui«inc Jiwtu-*-, ('u)riilta. 

Kir 11. B. <"ou«yn. Juai - ItliMlnM. 

Mr U. J. GaittuiiT, I'lii.'sn*' i«. MndnM. 

Kir W'. Norriw, ILvtmlurof ib • ‘ttmifa. 

Ktr J. Atrdrj'. Chtuf JunIu'c, !;■ . iwy. 

.. Aihtxvfo fiofiAral nt utti i HomiMijr. 
bir II. Sr>ion, I'limuc Juatuf. '■ iiicutt% 

Alt 121 I 1 Augiuit itnv. 

further Communication to favour 
Convenience. 

Latter to Mr. W. II. 

„ Mr. II. T. I'riiMK'n. 

„ Gfiicml Pma4>r. ifyitnratMuL 

„ Mnjur Hlcvniitn. 

M Culoitol Ktit)u44«iuL 

All dit«U U SrptciabL-r 1890. 


un 

Wlj 


jich promiHcd further (’oinniunitutiiHi.'*) 
from tlur Government of Hoinhay niul tlu* 
Gcntlcinoii named on the Margin. < )n the Uc- 
ccipt of your Ilonourahlc C’ourfs DespaU h, 
unaer Consideration, we luivc repeated our 
lte(|ucst to those Authorities and Functirin- 
uries from whom wc have received no lleply, 
and have solicited thosi' who promised a 
us with their iSentiments at their early 

1.*). Wc have now also specially rcc|ucwU*d 
the Suggestions and OhservutioiiH of th<* 
Officers named on the Margin on the pro¬ 
posed Codc- 


Vaav 5 : 5 . 


No. 13. 

Govebn.mrnt of Imdia to the ComiT of DiREeTORS. 

(Legislative Department, No. 29- erf 1812.) 

Honourable Sirs, Fort William, 2d Dccemlier 1S42- 

The Sulgcct of the Penal Code prepared by the Indian J^aw Commis^ioTicTs 

was last referred to in the Despatches from this 
xa.ce-irfiM.idMMii«b«i!|S«nb<!r.Kiimdu. lycpaftment, OS pcf Margin. 

2 . We have now the Honour to transmit Copies of such of the Rcpli^-s as I'ago 
we have up to tins Date received to our Letters requesting the Opinions, us 
respects the Provisions of the moposed Code, of the local Govcmuicnts and 
their subrndinate Courts and Boards and other select Officers, and of the 
Judges and Recorders of Her Majesty’s Courts, and the Advocates General 
and Stmidhig . Counsel at the Three Presidenci^ A Communicurion fiom 
certain MisstmiariM «f the Estaldishment and Dissenting Bodies in Calcutta 
(263.) B 3 'and 



( » } 

and its Vkanity, telative to Chapter XV. ,«£ the Codki is also forwarded Imtc- 
with. We apprad -a List of the Papers under Ttansinisnon. 
r«gc 4.15- 3* We beg to draw die Attention of yonr Hcmourable Court to the acctnn- 

panying Minute recorded by our Colleague Mr. AmcM, dated the tlst October, 
showing the present State of this important Su^ect; how some Portions of the 
Code have b^n already disposed of m special Laws, and what his ViewB are in 
regard to the Ctmsideration of the entire Code. 

4 . We arc not yet prepared to take up the Question whether to introduce 
generally the whole or any particuhw Chapters of this Criminal Code in their 
present Form, and, until that Question should be properly before us, it would, 
we ronccivc, be premature, and could answer no useful Purpose, for us inthvi'* 
dually to state our Opinions on the several Parts of such a Measure. 

We have, &c. 

(Signed) W. W. Bibd. 

Wm. Casement. 

H. T. Pkinsep. 

A. Amos. 


rBgc 57. 

Pdge 23(k 
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Enclosure in No. 13. 

List of Papers regarding Jhe Penal Coi>e: 

FORT ST. GEORGE. 

Letter No. 7^/290, dated 7th April 1840. Witli reference to CorresponJenee quoted, 

From Chief iSt»crct;iry, Fort St. George, to forwards Letter from itegistnir Foujdurry 
Secretary, Govoriinient of Indio. Adawlut encloHing Opinions of the Socinid 

and Third Judgcs of that Court, the Opinions 
of the subordinate Authorities in the Pro¬ 
vinces, and a Digest thereof on the Draft 
Pt?nal Code. Also Letters from Court of Com- 
, missioner.s for Small Debts, the Acting Chief 
Magistrate and Superintendent of Police. 
(10 Enclosures.) 

liCttor 445/727, date^l 10th S^itember In continuation of foregoing Letter of 
1840. From Chief Secretary, Fort St 7th April 1840, forwanls Extinct from 
George, to Secretary, Government, India. Proceedings, Board of Revenue, contain¬ 
ing their Opinion of tlio Penal Code 
(1 Enclosure.) 

Letter dated 9th July 1838. From O. In reply to Order of I2th Februarj» 1838, 
Norton, Advocate General, Fort St Geor^, communicate.^ Observations on the Penal 
to Secretary, Government, Legislative De- Code. 

[lartmont. 

Jjcttor No. 472, dated ISth August 1838. Communicating the Thanks of thePre- 
Fffuu Secretary, Government, India, to sident in Council for hi.s Remarks. 

AdvoeJite Goueral, ^ludrns. 

Li'ltiu* dated 2Sth OctolKT 1840. From In reply to Letter of 12th August 1H3JL 
Sir E. I. Oiuubior, Judge, Fort St George, communicates las l^ntimcnts on the Code. 
Ui Government of India. 

Lottefd.'ited 14t.li September 1839. Prom In reply to Letter of 12th August for- 
Sir R. Ooinyu, Chief Justice, Fort St George, wards Ol^ervations on the Peiail Code, 
to Govemiaont of IiuUa. 

liot tor dated 1 Ith NovtmWr 1839. From His Obeervationa on the proj^osed Penal 
Sir It Comyn, Chief J ustice, Fort St George, Cotie. 
to Government of Indiiu 

Letter No. 7, dated 4tb Jonuaiy 1839. Forwarding Extract Proceedings Foujdarry 
From Cliief Secretary, Fort St Geoigo, to Adawlut, and other Papers regarding false 
Officiating Secretary, Government, India Weights and Measures, for the ^usideration 

of tlie Xiaw Commission. 

BOMBAY. 

Letfer dated ISth April 1838, ■ From In rqily to Letter of 12th Febniaiy% 
Sir H. A. D. Compton, Bombay, to Govem*' making a few Observations on the Penal 
mont of India Code, and i^logusing from Want of Lci- 

Bum to dio mom 

Letter No. 311, dated SOth April 1838. Bequestin^ him to fevonr Oovemment 
From Government of India to Sir H. Conip* iritii his Opl^on at I^gth 
ton. ^ * 


Latter 



F«|t 875. 


Utter «r' 

^.r f.. oi ^ •' ' 

L0ttisrNo.«fe»ditfidtdJ^^ Am 

Qovimimi^ ^ &diato Sir Su Oomptaiu 

Isiiet dated Sd Jem 1SS8. Frm Sir 
J. Awdxy to Goemmeat of India 

Letter Na 429. dated $d Jnlv 1S89. 
Cbvernmeni of India to Sir J. Awd^. 

Letter No. 1567, dated lOtb Jteie 
From Secretary, ^vemment, Bombayi to 
Secretaxy, Oovenunent, India 


Ixsttcr No. 2987, dated 15th November 
1839. Fhot Acting Secretary, Govern* 
meut. Bombay, to Officiating Secretary, 
Oovcrument, India 



Adhtewtedge Letter. 

1^ Opinions on the proposed Benal Coda 

Aoknowle^ with Thanks the foregoing 
Commnnioation. 

With telbrenoe to Letter of lOth No* 
vetnber laai, forwards Letter^ Ihwstrar 
Sudder Foi\}daRy Adawlut, and Bn(£>sixres 
Hinnies of the Judges of the Court, and 
Reports of ^bordinato Authoritii^ Such 
as have not replied have been urged to do 
BO os early os {KMwibla (I Kuclosura) 

Withreferetice to Orders of! 2ih Augu.st]oKt, 
fornranls Letter from Acting R4^giHti?r Sudder 
Foi:ydany Adawhit, and enoloatMi Ib^ports 
from Mogistrale of Rutnagherry and Acting 
Joint Magistrate of Broach on Penal Ciula 
(1 Enclosure.) 


Page 299. 
Page SOO. 
Page Slh 
Page 311. 


Rigc 339. 


BENGAL. 


Letter No. 1116, dated 5th June 1888. 
From Secretary, Ghvemment, Bengal, to 
Officiating Secretary, Government, India. 

liCtter dated 9tli July 1838. From 
J. Cochrane, Standing Counsel, to Officiating 
Secretary, Goveniincut of India 

Utter No. 247, dated 23d July 1838. 
From Officiating Secretoiy^ Government, 
India, to J. Cochrane, Esq. 

Letter dated 28th September 1839. 
From Sir J. P. Grunt to Offioiatiug Socre- 
taiy, Government, India 

Draft Note by A. Ainon, Esq. to Sir J. P. 
Grant 

Letter No. 433, date<l 14th October 1839. 
From Officiating S<icn*tary, Government, 
Ind^; to Sir J. P. Uraxxt. 

Letter dated 22d Octol>er 1839. From 
Sir H. W. Seton to Oovenunent of India 

Letter dated From 

Rev. W. Morton, H. L. M. S., to Secretary, 
Oovcmxneni of India 

. Letter Na 123, dated 2d Afyril 1838. 
From Officiating Secretary, Government, 
India, to Bev. W. Morton. 

Letter dated 8th NovemUr 1838. From 
J. Reily, P. S. A Dacca, to A Amos, Es^i. 

Letter No. 10, dated 18th FebrosTy 1840. 
From Miyot Sleenian to Secretary^ Govern* 
xneni. 

Letter No. 11, dated 19tb Februoiy 1840. 
From hsAne to some. 

No.; 16, dated 6th UarDli 1840. 
From smne to esama 

Letter dated Sftli Xareh 1840. 

Frmn Semteiity^ Indisi to Skscrelaxy, Indiaa 
Iaw 


With a I^etter and EncloRurea lW>m Rc* 

f istrar Sudder Nisamut Adawiut, reganling 
'unishiuent to Prisoners who iucti|>iu!itfite 
themsGlvea for Labour. (1 Kuclosuro.) 

Forwarding Hemarks ou the Penal CVIe. 
(1 Enclosure.) 

Tliauking him for hJs Remarks. 


Forwarding his Opinion on the Penal 
Code. (1 Eiiclc»sure.) 


Jn reply to foregoing Letter 


In reply to Letter of 12tli August 1839. 
Communicates lus Rf.^marks on the Penal 
Code. 

Forwarding the R4mmrkH of several Mis* 
flionaries on the Penal Code. (I Enehjsure.) 

In nqdy to foregoing Letter, will take. iJic 
Remarks of the MiHsionAruss into consider- 
atioxL 

Forwarding his Olmervatioiis on the P«nial 
Code. (1 Enclosure.) 

Betiims Copy of the Penal Code, with 
his Notes, and subniite Remaxks. KneU)- 
sure.) 

Requests the Addition of some Itemarks 
to foregoing Letter of 18tli Februafy. 

Ditto. * 

With Extracts from hregimg Lcttei by 
Major Sleenumu 


Page 343. 

Page 365. 

Page 37i. 

Page 3.vL 

Page 35 L 
F’agc .351-. 

Page 3.:5. 

J\ige 371. 

Puge 378. 

I'Hgr :vt7. 
Page 

Pjige 3H1. 

Page 3bl. 
Page 382* 


B 4 


(253.) 



Page 382. 

Page 992( 
Page 322. 

Poge 392. 
Page 393. 

Page SW. 

Page 3U1'. 

Pago 1-35. 

Page y. 


Laid bofoK! P#r- 
llumont. 22d Na> 
yember 1M7. 


'■''i 


N. w. 


Itfttar Ko> t271, 4«l«d 14^ EMettbtr 
1889. l^rom Secretaiy, Qovenunr Genontl, 
fat N. W. Pixtvinoee, to Offleiatiag Secte* 
taiy, OoTMniDeDt, India. 

Letter No. 388, dated I4th October 1889. 
From Offioiatiug Secietery, OomniDent, 
India, to Seoretaly, OoTemor Qeneral, fat 
N.W. Provincea. 

Letter No. 589, dated 14tb October 1889. 
From Offieiataiw Seetetaiy, Oovemmeoty 
India, to C. W. Fagan, Esq. 

Letter No. 2658, dated 21th October 
1839. From Secretary, Governor General, 
for N. W. Provinces, to Officiating Secretory, 
Government, India. 


,L»!tt*;r No. 2781, doted 15tl» November 
18,39. From Searotan', Governor for 
N. W. PiDvincea, to Officiating SecreUiy, 
Govenrment, India. 

UttU‘r No. (i.'it), dated 24tlt February 
1810. From Ottleioling Secretary, Inen- 
tonant Go^Tmor, N. W. l*rovincea, to Secre¬ 
tary Ooverninont of India. 


AdounrMfM Letter «f 18tb Atigart 
1889, ^ ffirwards Mr. p. W. Fagna'a 
Ldtter and Obeemdiomi on the Penal Coda 
(1 Eadontfa) 

Mr. Fogu deaerm of Gove^ 

meat ' ' 

Aidcnoidecbee Letter of I4th Se|>tember 
1839. The N. W. Provineec Government 
eboald call fat the Oidniooe of Individnals 
on the Coda Memes wnaa 

Betumii^ Thanha ffir bte Benumka on 
the Coda 

l^ith roferenee to Orders of I2th Augiust 
1839, forwarding Ctnrreepondenoe with ilte 
OfficiatJng B^guter Nizatmut Adawlut, 
N. W. Provinoea Hie Court have received 
the Opinions of some Officers; promise their 
own, and suggest that Mr. Turnbull (Jiuige 
on Leave) be called on for an Opinion. Tlie 
Government object to making any official 
Call on Mr. TunibuU. 

In reply to Letter of 14th October, 
Mr. B. m. Bird lias been called on for iiis 
Oiunion. As regards Mr. Turnbull, i^ers 
to foregoing Letter of 24th October 1839. 

With reference to Mr. Currie's Letter of 
24th October last, forwar<Is letter from 
Officiating Bej^ster Niramut Adawiut.' 
eontaining the Opinion of the Conrt on the 
Penal Code, and forwarding the Opinions 
of CommiwQoneiB, Judges, and Magistrate.'.. 
(3 Eudosui^} 




PENANG. 


Letter dated 4th Octolicr 1889. From 
W. Norris, Keeorder, to Secretary of India. ' 


In reply to Letter of 12th August 1839, 
promises his Bemarks on the Code. 


No. 14. 

Extract Legislative Letter from India, dated 27th December (No. 43.) 18M5. 

(Home.) 

w..c<.ti..MthAttrtii»», We forwarded to the Indmn Law Commissioners the 
NwiiSsudiii. ’ Reports and Opinions on the I*rovi8i<Mi8 of the Penal Code 
received from the several Presidencies (reported to your Honourable Court in 
our Despatch No. 29 ., dated 2d Decemto 1842.) 


No. 15. 

Extract LEGisuTna Letter froiU Indu, dated 20th FdMraaiy (No, 3.) 1847.. 

(Home.) 

1. L\*coin|^ncc with the Order oonteined in yoaar De^tdi No. 18. of 
1846, dated the 2d Dcoenibear, we httee ^ Hoopiir to ttattsmit Two Copies 
of a Repmt, dated the 28d July, and a Peatstei^ to theoame, cbted 5th No¬ 
vember 1846, ibroidied % the Ini&m Lniif reference to 

the Draft Penal Code; also Cornea ofoO which have 

been brought <» Rcco^ since X)9lii 0 ^ 040 ^ as of 1839. The 

Bs^rt mmer Trantmussion the lisw Cominis- 

gidners dt^g the part Year. ' .. 



’ 'i. lir''iiwBdiBitti^ <Ei^^ dali^!SiQtk.Fe}irafli^ 

wdliwjm ike„^|i«llpiw H«iK)|Uiible 0<wt lift—^-* 

.stasr i.' 

' **.. -Jluuir& XTusEbQCEDw -yQ'-.'-'MMt 



be iMsecmMumoft 
deted m July. 
Sllk-NoiManlsictt J 





with Copiee of Ube Eeitort, ilie lo^ Oovemnienti h»i^ been deb reoeetted 
to dtstiibute then woow woh olm Poh|ic BupcdoiufiMes wen»;OOQmuted ob 
the X^mioDs of the C^dh, ini CHMemtidne ere hotioed the Lew 
OomtnkBioaen. llie Gtwmidlbhhrs. beve vebent);^ ecat^eled theu Second 
Report on further PortioHi of the Oode. which be traBBndtted to your 
Honourable Court as 80<m aa priided^ » 


No. 17. 

GoVEBNMBIfT of IllOlA tO the CoOBT of DlBBOTOBt. 

(Hbine.Dcparttiieat, 

Honourable Sirs, Ifoit Willuun, 8th January 1^48. 

In continuatioh of our DiBapatch No. 8. of 1847, da^ 90th Fdvu^, we 
have the Honour to transmit Two Cr^ies of the Second and concloding S^tort 
of 24tb June 1847, Runished by the Indian Law Commismoneri, with rc^ 
rence to the Draft Pemd Code, tiwethcr with Copies of the Papers on the 
Subject which have been brou|^t on Record since the Date of that Despatch. ,25"^“*' ***” ‘ ■ 
The Report under Transmission is the only Onc*recdvCd from the Law 
Commissioners during the past Year. 

We have. fire. 

(Signed) Habdikgb F. Miixbtt. 

S' T. H. Msdoock. F. CimaiB. 

‘ C. H. Cambson. 


No. 18. 

GorEBMiwEtn' of India to the Coobt of Dwisctobs. 

. (Home Deportment, I^ibg^arive, No* 17.) 

Himontdiie Sin, Fmt William, 7th April 18<i8. 

On the Reedpt of yonr Honourable Court's Despatih No. 9> of 1847, datod 
the 15th September, wn selected ftom . the Fcnal Code prepared by the l.saw 
Commissioners, C^p^ XYIII., rdating to ** Odenocs affiseting the Human 
Bedy^” and Chapter HI., ** G'enerd Bxeeptions,’' and committed to Mr. H. M. 

Elliot the Tadr of tnmslatum these PertS into the Oordoo Language, that 
Gendiemaii, jpwing to his qo^wat Acquirmnents, being the fittest Person we 
coidd emplb^^ jdm Fuimo^V 

■ - - -- ,2, We now iisee die Honour to transmit Copies of Page 47=«« 

Tmmlatkm, and of his Lem ^tod 1^ 

. ... fybevi^ieaa^^ ONbeervwrions on the Sutpect, wkeh 

weteooAniGit^ to the Jloi^ of^our.Haaqitnhle Court 

3. We'Mve camfesae^tft M^.Ehiot ^tha (^[RtMon of the Goeenunent that he 
has rnmepted conveyed to him* our 

^ Ib.'the 

.. £B'..aia. Se«lqi«» O^ his 

'' Letter :|ritk,rliyyKSm Ipaowledge now 

I, nisny: Func- 
ind^m more 
«tilftA 




Laid before Par- 
liMinont^ id April 
1849. 


Laid before Par¬ 
liament, Sd April 
1849, 


id before Par- 
inenL ISth May 
la 


** tlun HaliC of iSiem wiUy with a little Aiwjgtanoe ihnii Nativh^ be fa% cpMRr'' 
“ pet^t to transpose the Lingtu^ bf this adiniraUe Code into Fontis 
accommodated to the popular I^Uect of ^ CountyJ* 

. :5. We transmit bv tlm Oroortonitj a prmted Copy of tlie11<aw Commis- 
(doners Report, dated the 1st Tebniary, sumnitting a l^eihe Pleading and 
procedure, with Forms of Indictment, adapted to the .Pcovidoos of the Penal 
Code. Forty Copies of this Report will be forwarded as osdal by a Sailing 
Vessel. ^ 


We have, &C. 

(Signed) Dawousib. 

^P. 11. hfanxMiGK. 
F, Mnxm. 

J. H. Littucr. 


No. 19. 

F. J. Haludat Rsq. to J. C. MblWix Esq. ■ 

(Home Department, Legislative, No. 28.) 

Sir, Fort William, 1st December 1848. 

1 AM directed to forward, for the Purpose of being Itud before the Honour¬ 
able the (Jourt of Directors, the accompanying Two printed Copies of the 
Observations by Sir Lawrence Peel, Knight, oa the Indian Penal Code. 

2. 'rhirty-cigOt Copies will be sent to your Address by 

Ibave,&c. 

(Signed) F. J. Haludat, 

Officiating Secretary to the Government of India. 


No. 20. 

Government of Imdu to the Court of Directors. 

(Home Department, Legislative, No. 1. of 1849.) 

Honourable Sirs, Fort William, 20th Jonuaiy 1849. 

In continuance of our De^tdb No. 2. of 1848, dated 8th January, we have 
the Honour to transmit Two Cepies of a Report dated 1st February 1848, by 
the Indian Law Commissioners, on a Sdieme of Pleading and PiXK^ure, with 
Forms of Indictment adapted to the Provisions of the Pend Code, together 
with Copies of Papers on the SuUect. The Report imder Trensmissimi is the 
only one received from the Law CoDmusaioners during the past Year. 

. We have, ^c; 

(Skned) T. H. Madoocx. 

J. li.LlTTU». 

J. Lbww. 

J. £. D. Bbtouke. 


No. 21. 

Extract Leoimj^tite LBrm horn Indu, dated 14th July (Na 15.) 1849. 

(Home.) 

HiruvrvtH«i’t«niObwraii(<MentiMniiat O’ With thC'I^ttoT fiom this Department 
B&,*SprttSr<ir c-Mri-taw. M addressed to the Secietaiy at the India House, 
i«,o«.,.isa.s«v.iw.K*.iMAa dated Ist Deoemto, No. 28. of 1848, Forty 

S riuted Copies of the Observatimis made hy Sir Lawrence Peel, the Chief 
usiice at Calcutta, on the Indian, Penal Qode, were twsantted to your 
Honourable Court. We have ahodeenl Oui 1^^ in question 

to the Judges the Supreme to. the 

seversi suboidinate Govtimnxexds,\'-^V v ^ ^ ^ ' 






■ sii. 


im. 

IMlL 


EiTBAor XjwiSLA«m Lmrm fioia Iiika, 4Med lOth May (No. 7.) 14S0. 

^ t. Tour Honourable »Court will 
|«ro|»v« tlwt it has been determined 
ilOt to A'Scccd with the Draft Act at 
inresen^ but to enter on a wider Field 
^ Itej^atimky in connexion with and 
in Auweraace of the .Objects which 
tl^ Dmi^ wcM intended to accom> 
plish. With this View we have now 
entered eamestlj up(m Uie ConndeFStton of the Penal Code piv{iare<l by the 
Indian Law ComnriasioQersi the Enactmmt of which was sug^sted by your 
Honourable Court in your Despatch No. 20.| dated the ilOth September* 1848 






No. 23. 

F. J. Hauxdst Esq. to J. C. Mclviu. Emj. 

(Home Department, Legislative, No. 7. of 1851.) 

, Sir, • Fort William, 8tb April 1861. 

I AM directed to forward* for the Use of the Honourable the Court id 
Directors, Twenty printed Copies ot the Penal Code tranalatcd into Urdu, 
under the Orders of the Honourable the lieutenant Governor of the North- 
«C'»tem Provinces, by Mr, G. F. Edroonstooe of the Civil Service. 

1 have, dec. 

(Signed) Feed. JaSl Haujiday, 

Secretary to the Goveramoit of India. 


No. 24. 

Goteenmeht of Indu to the Coobt or Diaecroas. 
(Home Department, Legislative, No. 15. of 1851.) 


Honourable Sirs, 

nnil roneuired In b> ttw llettilieri ofnirti^tnimnnt 

jij Mr > I uvTki, Mt Mitt Wi 

Uy fhr U'Miflumiilo 4 IsnrfH, daM tid Mm IMfli 

b% thv Him. Mr IMmm, dhtod Mth MhMMM. 


Fort William, 9th August 1851. 
With reference to >our Honouiniile 
Court’s Despatch No. 15., dnled ilw 
27th November last, wc Iiavt llic 
Honour to transmit the accompanying 
Correspondence and the several 
Minutes as^ per Maigm,*together with 
Twenty printed (copies of the rcnscil 
Edition of the Penal (Jode wliich has 
now been completed. 

2. Copies of this (^‘ode have been 
forwarded to the Judges of the Supreme and Sudder Courts at Calcutta, ami 
their Sentiments have been invited on its Provisions. We shall not fail to 
transmit their Replies, when received, to your Honourable Court. 

‘ Wc have, &c. 

(Signed) J. H. Lrrtt.KB. 

F. Ccaaip. 

J. Lewis. 


\n th« Oovyriiar di»Ua m 4alF IMA 

b> the Qoivimaor aaud 4u\f IMA 

bF th« GotwriMv Oenerti, dMM 7ib 4itv IWL 




\ No. 25. 

c4 Xkma to tlm Covet of Dnecrr^ 
(HWoe Depertasniv Lqgnthttve, No. IT. of 1851.) 

Despatch 

(263.) 


^, Fort WinHiin»,t7th September 1851. 
‘'the Acceipt w rour Honourable Court’s 
• WuA to be informed of the 
. Progress 




7 . mCoMIE. '■■ 


No.26.: .w..'..i'V: - -^•. . ; . 

Extbact ILeoislatitb Letter to. ImnA, dsbod' i*t Mudi (No. 4.) 1937. 

rvem, 4.M MCI. A><«u« 28. W* ooweivc that thowi IiiEtiPactions -wrere tran- 

scribed from Mr. Macaula/s Mi^te <m the Subject; 
but the Benwrics tiunrev|Km, Ti^clt had beea leijotded 
^ by Mr. Ermsqp, do not seem have been taken into 

:^sidcration. They are so much .in conformity to ihe'^ews of the liCffis. 
[ature, as unfolded m the 63d Mtd 54th Sections’of the'3d and 4th Gul. IV. 

85., that we cannot doubt but the Course of Froceedii^ xeccmimepd^ by 
Mr. Prinsep must substantially have been ^iursued by the Law Commissioners. 
By the Act just lefcrred to, the Commissioners me eiyoined to inquire fully 
into the Nature and Operation of all Laws, ** whether Civil or Criminal, written 
'* or custoroaty, availing and in force in my Part of the'said Territories, and 
whcMeto any Inhabitants of the said Territories, whether Europeans or others, 
“ arc now subject.* The *'Researches and Inquiries * of the Commissioners 
arc contemplated by the Act as prelimkiary to whatever Alterations of the 
Law may he iade|^ necessary, and' One mun Object in view is espedalfy men¬ 
tioned, viz., that Regard may be had ** to the Distinction of Castes, Dinerence 
" of l^ligion, and Manners and Opinions prevailing among different Races 
" and in different Parts of the said Territories.* We feel assured that it has 
not been your Intention that these Views of Parliament should be overlooked 
by the Law Commissioners in caitying into effect your Instructions for framing 
" a complete Criminal Code for all Parts of the British Indian Empire, and for 
“ every Class of People, of whatever Religion or Nation, resident • within its 
" Limits,* whereby “ every other Law whatever relating to Criminal Justice 
** will be at once abolished,, foom the Day on which it shall be promulgated." 
In that Confidence wc approve of your Instructions to ihc Comnusrioners. 


No. 27. . 

Extract Legislativk Letter to India, dated i2th December (No. 18.) 1838. 

, Paragraph 1. W* eoncur ;pn:yiri^ your 

InstrocticOTs to tho Lo^r ffornmnssicoj^, that they 
orinihirtriiiiewiaM. should. begpu wHh preparing a general Outline of a 

Code of Procedure, and, until that is doue ima aj^kroved, that they should not 
quit Calcutta nor separate. With the view of saving Time and Expmose, we 
trust that it will not be found necesawy for them to visit the several Presidencies 
collectively. 

. .... . 


'No. 28. 







■"?t.y«ir"-' 


'jbCHEiceM^^ its iMDirariil M^ts. 

btt>tt^ .into P|Nmti0ii. TbiB ^wsttpoa Mode of deditw vrkb it 

iieeiiis io be mggeatiM b^y. 2a»^ -wben ^y nyr *^*^0 bavc 

** done es ieoxi^ tm oonld adfcieb ly be expects us if we have ioniislied 

** the Goveoiiiip^t^ wttb 1ba^<^dbi ussy* SbiggesUons from expciienced uid 
judicious be irapeoved into e good C^dek* It is the more imoeBsar>% 

seeing^ ** that tibe S^^sfem c£. Faial<L«w tdiidi ^y .{wopose is not a Digest of 
** any existix^ System, and that no existing System bM iUmiahhd them even 
» wilb a Q!xnmd*work.* It arises aleo'^oiitVof ^ C<mQderati<»i that Uic Penal 
Code fomis bolt a Part of the Woilc'whjeb the InwCldmanmioncrs have under* 





taken. Ott tbet. Poiut tlu^. hero .0>^ua expressed themselves: ** Y our Ijordship 
** iivCoundl'n^ be pnaMued to. itid iu this Performance those Ddects whkh 
must necessanly be mund in. the First Portion of a Code. Such is the 
*' Relation n^fldch exists betweoi the dil^rent Parts of the Law, that no Part 
can be brought to Perfection whihs.^ other .P^ota remain rude. The Penal 
“ Code cannot be clear, end explicit wldle the sdbstantive Civil Law and the 
“ Law of Pixxjedure nee ihutk aiad emifused,’' ... 

2. /Hie Govemmr General has therefore anticipated, our Views in desiring 
that some Interval may be idlowed to elapse befine the Provinons of the Pend 
Code are suUected to that Ezaminatkm. which must precedents Adoption as 
the Law of the Innd. In the meantime we oon$^. in . his I«ord<diip*s Opmion, 
that material Advantage may result foom calling, rmpectiyely upon the Judges 
of the sevmal Supreme and Sudder Courts to report upon particular Parts of 
the Code, with reference to the Systems of Cnnunal Law which they have 
heretofore administered. We conceive,, also, that ll^eht would accrue in 
ascertaining whether the Provisions of the Code ore dearly expressed for 
Ptuposes of practical UtiUty, if Portiona • of them .weire, ^ according' to 
Mr. Shdeespear's Suggestion, translated ^rectly from the Original into the 
vernacular Tongues, without the Intervention of Persian. 

We are, Ac. 

(Signed) J. L. ]. 4 >siunoton. 

R. JSNKINS. 


&c. Ac. Ac. 


Extbxct LiKHnjtTivB LsTnm to Iniua, dated 19th August (No. 11.) 1846. 

We approve of your having referred for tiic 
Considerate of the Law Commission the Itcmarks 
on the Previsions of the Penal Code whidi had 
bena communicated to you from various Quarters, 
together with the Result >of the Labours of the Cemunisrioners on the Criminal 
Law I^g^sad. 


l/iglMlntlTe 

Ni%4h.li«4ik 
(1».) Mc'ffn 


kc'ftTOioiiof ihii^L««r 
to tbe A«t **dt OrtaM m 




No. 30. 

CocBT.oe Dibsctobs to the OoyEXKMSNT OF India. 

(Legislatum l>epartment<Nok.9^), X^doa, 15th September 1847.) 

OurGoFi^mmr.Gdi^aeljpf 

Paragraph 1. In, the Letters noted in the Ma^m 
you have mcttiypii iO' our Noti^ the PiweecBngs 



_Law Conimis- 

r i|No. l^.> 1«47 W 
|nucticii$Ie. ,oom- 
munkate.. 




(IS ) 

nmnicatc to you our Sentiments relative to the Course proper to be pursued 
with reference to this Subject. 

d. In the rneaiitiine we appn)ve of your Resolution to furnish ^Copi<'s of the 
present Law Commissioners Keiiorts to the Judges of Her Majestv’^ Supreme 
Courts at the sev'cral Presidertccs, for tlieir ConsL-^'ration, as well as to tho<c 
other Public Officers who have already examincd%ie Provisions of the Penal 
OkIc. 

4. We also approve of your having instructed the I^raw Commissioners to 
direr't their early Attention to the Preparation of a Sclieme of Pleadujg and 
l^roci dure, with Forms of Indictment, aclapied to the Provisions of the CVale. 

We desire further that s(nnc Portitm of the Code may be c-aretidl\' 
translated into One or more of the Native Languages, and that Copies of the 
"rranslation may be forwarder! to us, 

ti. The Question of modtdling lliis Code in tlie Way to admit of its lK‘ing 
l>roug*ht into practical Use lins been some Time under our Consideratioi*., 
and we hope soon to be able to address on that important Sulyeet. 

Wc arc, ^c. 

* (Signed^ H. St. C. 'Pt cKKR. 

J. !.», Li:shim;i<».v. 

^lC. \c. 


WhrtM l^vtUT, 41 It N-ow'iitlwr 

IHiT. 

\VliiiUtrnKl!*lativ«iU‘U4'r.7th Vpnl 
Ibis. 


No. 31. 

Court or Diructous to the CtovERNMnxT of India. 

(Ilegislative l)c]>artiuent, 20th September (No. 20.) 184s.) 

Our (lovernor General of India in (.,’oaneiL 

(Extract.) 

Paragraph 1. In our Lctic r in this Department, 
(lath'd l.">th September 1^47, No. f)., we f)l).M'rveil 
as follows, with regard to the Pcanil (.aide : Alter 
we have received the Second lleport of 1h<‘ 
“ present I.iaw (^nmnissioners, which is mentioned in your Letter of the 

22d May (No- 13.) IH47 as being* about to be printed, wc shall, as soon as 

may lie practicable, communicate to you our Sentiments relative to the 
“ Course proper to be pursued with rcfereru*e to tlii.s Subject.’* Having now, 
with the l..ettcrs noted in the Alargin, received the lUaiort in question, and 
also the Translation into the Chirdoo Language of U’wo C*hapters of the i\nal 
C^hIc by aMr. II. M. I'dliot, and a Scheme of PUading and Procedure, with 
Forms iif Indu'tnuails, adapted to the IViivIsions of the Code, we proceed to 
carry into Kifect the Intention ihu:^ expressed. 

2. IJy the o3<l Section of 3d anil 4th W'illinm IV. Cap. 8.^., authorizing the* 
Appointment of the Law (Commissioners, it was provided that the whole 
existing System of .1 iiri.>.pnidenei‘. Civil and ('’riininal, as utleeting all Persons 
whatsoeviT, with the Judicial I'Niulilislnuents and the Forms of Judieia! Pro- 
ccdiire, shouUl be revised and ret'orined. 

3. "I’he Law C^immission was constituted accordingly’; and under Date the 
l.'ith of June Is.’to the ^'Commissioners were instructed bv the Clovernor General 
in Council to beeiu with framing a c<implote Criminal Code, so that from the 
Day on which it .should Ix' promulgated every other Law whatever relating to 
Criminal Justice should at once be aliolisliod. 

4. In pursuance of these Instructions, the Law Commissioners, on the 
2d May 1837, laid befort' CSoverninent the Pemil Code, virhich, in a Ilopc^rt 
dated 1 Uh Octolx'r of that Year, they stated had then Ix'cn printed under 
their SinxTintemlence, ami had been owcfully revised and corrected by them 
while in the Press. In that Repoi*t they observ'ed, that though in many Parts 
of the Penal t^Aide they had referred to the Code of Procedure not then in 
existence, yet tliey were of opinion that almost the w’holc of the Penal (7ode 
might be made Law, at U^ast in the Mofus&il, without any considerable Change 
in the existing Rules of Procedure* 

5. This Penal Code, which professed only to rive an accurate Dcfiiiition of alf 
Gficnees, and to allot to each of them theijust Measure of ^ Punishment, having 
bi;eii rofctTcd by the President in Council to LrOnl Aucllland, the Goyernor 

* General^ 
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General, at that Time in the Narth-westem Provinces, his lAwdship exprt ssed 
Doubts whether the Time had yet come when a critical Exanuimtion c»i ihe 
iinportjint and difticult Subjec-t could l>c projHuly undertaken by the i>o\eni- 
mentot' India. His Doixlship accorditi,a:ly snsf^osted that the l>Vat‘t shovihl be 
allowed to circulate tor some Months in India and in Knghuul, ami that tlu- 
licst Authorities at the several Presidencies should W con.sulte<l w-ith retrard to 
its M( fits. 

6- In our Despatch to your (Jovermnent dated the (ith March wc 

cxprcsftcd our entire Approhiitiou of tlie Course of Procetahng laid down In 
Lorvl Auckland, and remarked that after the Penal Code sliould for soiik' 
Time have eni^a^ed the Attention of Per>t>ns conversant with the Subjects tvf 
which it treats, the Authorities in India and in Knirland would fed thennsdves 
more competent than tluy then were to forma salisiaetory *1111 lament eonoevnin*; 
its general Merits, ami to determine w^hat Sort of Scrutiny it oujrljt to uinlcr;»<» 
before being brouglit ijitf? ut tuid DjH'ration. 

7. 1'hc next Notice of the Penal l.'ode is found in a Minute recorded by 
Mr. Amos on the October lx 12, a sliort 'I'imt' before he rotiri'd 1‘roin his Se;It 
ill the Legislative t'oimcil. lie stateil that tlu‘ (\)dc hail Invn I'ousulti il 
iittenti\cly and w'illi Advantage In passing Acts wliidi had KefereiKi* to \\> 
Pnni'Jions ; but that Questions of roliei‘, t'f Criiiiinal Procedure, of Prison 
Discipline, and of 'rraiisportation, were <»f more practical Importance tlmn a 
in('rt‘ t/odc of Ih linitions juui Punislinicnts. 

S. rnder Date the 2d December Lx 12 you transmitted to us such o\ liu 
()bservati{»ns by \’rmou<^ OfHcvr^ <ai tlu* Penal ('od<* as had thcai nxM^U'd vimj, 
but St.-lied that you were not prejairial to take tip the (Question, whetlier the 
Code slioidd, t ither in whole or in part, la* ado[»ted as Law. 

9 . dll the April lx.ir> it was staled to the Law Comniissiomvs 

(^I^. t ainieroii and Mr. JdliotC that the (ii)ven»or (iencral in Cmm<*il \\a?^ 
(U‘sirinis that some* Step should lu* taken tow'ards a lb*visii>n of the Peniil (‘ode, 
willi 11 view' to its Adoption, with such Anundments as might be fnuiivl 
neeessaiw, «>r to its final Disj>o>al otherwise. All ll»e Opinions n|M>n it receised 
troin the several Pixsidenries wx’ix' ae«*ordingly referred to tliem for I'.Nami^ 
nation, and they were instnieted to frame sueli a Hejiort as might assist tin 
(Jov<*niment in forming a Judgmenl on tin* M<rils of the Code. 

10. ^Plu* Two |{e|)orts of the late Law Conmiis*^ioiu*rs, ami tlu* l'orm^ fif 
Procednri* adapted to the Penal < ode, ha\'e Ikh'I! <lrawn up in purMtaiiee fd 
these li)stnictif)ns. Although the^ have not mad<' it their ()bjec1 to di'.eur- 
the general Mt'rit.:? of the f‘ode, so min li as the d( tailed (’onnueMls t)(i ju 
^everal Provisi<jns reeiived from a Varittv of t^uartcr-, \e1 the 'Tenor of ihen 
Ol>servations is highly fa\(;urab!e, and t!uy apprelu nd no Ditticull v in adopting 
tlu? Code as Daw. Mr, 11. AI. Llliot, t<i whom \ on ju-e indc*h1ed i'or the 
'Translation of'Two (yhapt(‘rs into (>ord(»o, is idstr satisfied that the Provisions 
of the Code admit of'being renilered (giite intc lligibh* in the Native iamgiiages, 

11. Und(T ihes^ Circumstances, we see m> Objection to your enacting tlu 
Code as Law', if you shall see fit, with siu'h Anu-ndmenfs or Modification^ as 
on full Consideration may appear to you advisable. If, as was originally 
propo^c'd* all the Laws ]u>w' In forex* for t!»e same I'urjio.sc are to lu* simub 
taiieously abolished, it will be essentlallx’ ner*ess?w*v lliat the ncvxaxd 'l*ribmi<ilH 
and ()ttici*rs of Jnstice, Native jo wrl! a- Kun»pt‘;ni, are fully prepared to pi*t 
the Provisimis of that Code in jiraclic’c. It will b<* for you to deiibei.xL' 
whether there is any' Mode by wluelt it might be practicable*, in the tir-1 
instance, to effect the Suh'stitution <vf the new* (*(wle for the present SysU in id* 
Penal Daw* gradually and experinu iitally. 

12. As it has recently been ch.*euiccl ev]K‘dK*nt tfj authorize th<* Pun«-h- 
iiient of 'Tnmsporlnfifm for a liinitf-d 'Term, and that of' i/’/tl/tjthffr in ih* 
Cum- of juvenile Offenders, you will have to consiri<»r whether the P)o\j df>iis 
of the Cofle ought not to be moflincd accor<iingly. You w ill u!?^o have U> 
consider whether the g<'ncral Reduction cjflhe 'Terms of linjirisommut sp<M'1ljeri 
in the Code, w*hich its Authors stated lin y' had had in contempiation, would 
now l>e advisable. 
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Extract LROtttAnvK Lbttbr to Inbia, datoi^ No^nmber (lip. 15.) IdSO. 

^ i' * *• > ' W . .’■••- ,T. T %' . ' 

' S. By your X«fctor of. ihe lOth-of May 1850 {No. 70^ 'Ewin|g»ii& 2:, we leam< 
that on the SugMestioii of the Goiren«>r General durii^ his recent Kcsidenco. 
at the Seat of Government it has been detorauned^ to ptM^KSie the further 
Consideration of the Tfaree Acts above mentioned until a Systmn of Criminal 
Law-shall have been framed for Administration throaghout India. With that 
View you propi^ to allot at least Four Hours of One Day in every Wock to 
the earful Kevision of the Penal Code prepared by the Law Commission, and 
to refer the Result of your Laboturs, as they proceed, for the Concurrance of 
the Governor General. 

3. We entirely concur in Lord Dalhousie’s Opinion, that before rendering 
British'bom Subjects Muenable' to the Company’s Courts it is essentially 
necessary to de^ne the Law which those Courts are to administer. This 
Undertaking is of so great importsence and Difficulty that you cannot proceed 
with too mu^h Caution; and we thiiik the Course which you have adopted, at 
the Suggestion of the Governor General, the One best cueulated to lead you 
to a satisfactory Conclusion. When you have completed your Labours we 
desire that you will communicate the Result to us, with such Suggestions and 
Observations as you may deem requisite, before you proceed to carry your Views 
practically into operation. 


No. 33. 

' V Court of DmBCTORs to the Government or India. 

(Legislative Department, 6th August (No. 11.) 1851). 

Our Governor General of India in Council. 

By your Letter in this Department, dated the 10th May 1850, we learned 
that you hod entered earnestly upon the Consideration of the Penal Code 
prepared by the Indian I.aw Commissioners, a Work which the Marquess of 
Dalhousie, in his Minute of tlic 19th April 1850, stated his Belief might at an 
early Date be brought to a successful Completion. In our De^mtch of the 
27th November 1850 you were instructed to communicate to us the Result of 
your Labours on this important Subject; wd we are dcsiipus of being informed 
what Progress has been made in the Revision of the Code. 

We are, &c, 

(Signed) J. W. Hogg. 

&c. 


No. 34. 


Court of Directors to the Government of India. 


(Legislative Department (No. 2.), London, 4th February 1862.) 
Our Governor General of India in Council. 


Fnikiovdiu Piumgraph 1. With your Letter in this Department,' dated the 9th'of 
August 1851 (No. 15.), you transmitted to us the tevtsed Edition of 
the Penal C^e/with Copies of the Minutes recorded by the Governor General 
and the other Members of toe Govenimimt on the Sul^eet. 

2. W’e learn that the' Code had been referred to the Judges the Supreme 
Court of Judicature at Calcutta, and that you had Reason to expect that 
yotf would, St an early Pmod be put in potoesstan of their Ob^rvations 
thereuDon. , , 


^ will atsb hitve the BenOSt dTlhe X«e«t)fo% and AbOity of Mr. Bainea 

INsaepdi, yrhq Ihsiti'pr^^ to IhcbR to fill of Fourth Member of 

in thD«)i!^Ple:of 

tod'Gqv«Tnor 'G<mento imd<»'Dito ihie;|rth'Of July, that wc should 
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“ defiaite Instructions for the Guidance of the Governor General in i 'ouiicU in 
** le^slating folly and at an early Period for the Kstablinhinent of souu* t)ne 
“ Code of Crkninal Law in the territories of the Knst India C^omjMiny," \ve 
authorize you? if you shall sec fit, to prowcnl t^> pass a 1-aw for givins;' 
Efiect to the Code, as it may be finally an-anged by you, with the Concuro'mn- 
of Mr. Peacock. 

5. We I'cquest immediate Atleiitiou to this important Mutter. 

We are, &c, 

(Signed) .loHN SUKPHKKO 
J. W. Houo. 

Arc. Arc. 


No. 35. 

Extract from the Procekdinos of the Government <►!' India in the Judiciai. 

Department, dated 15th .lune 1S35. 

Minl'ti-: bv th<* lIoiU)uraI»U* ''1\ II. Mac'aiilay. 

C.alcuttri, Itli Juno 

It is now the Duty t>rthf CounciL of India to furnish tlu* I^iiw ('oiiiinissitiiH is 
with Instructions for their Ciuidancc. 

In Two or 'Three Months I hone that wv shall have couu* 1f» a Decision on 
many important (^ucstiims which I am aliout to Inin^ l>efo?-<-('oiiiu il, re.spc<'(liic, 
the Ailniiiiistraf ion of .1 ice in ("ivil (/ases. W hen those (Jlue**.! Ioii'< are d<»tei - 
iiiiiicdy the Daw Comniissiuncrs will fine! littli* Ditlieulty, now that Mr. Milledt 
has ilonc so iiuich towards dijjfestinu; the I'xistin^ Ui-ivulatiiyn*^, in 1raiinn<>' a 
complete (iJode of Civil Procedure for all Parts of India. 

But some Months will probably elapse befon^ the Mass of Malt rials relatiui.^ 
to that Subject c*aii be referred to the Daw tUmnnis^ion. 'I'iie present (^iie^— 
tion is, how', in the Interval, that Body <*an Ik* most 0^*11111%' einphncil ? 

It appears to me that tluy eaiuiot at nn^sent lx; more usefully cMuploved than 
in framing a tViiiiinal Code for the wliolc Indian Kmpire. 

One Ileasoii for hcgiiining with the ('riuiinai Daw is, that there is lut Depatt- 
inent of Daw which so early attracted flu* zXtUaitioii of Philosophers, or whii'h 
still excites so general an Interest unong reflecting and ri'ading Men. It 
now more than Seventy Years since the famous Treatise Die* i)elitfi c <!c llc 
P<aic ” acquired an Kuropcan Hepiitation, and from that 'Piine down to the 
present Day a Succession of Men, einincnt as speculative and as pr.'utieal 
Statesmen, luis I>eei> engaged in earnest Discussion on the Priiieiples f»f J^i ual 
Jurisprudence. There* is perluqis no Province* of Degi^lation which has bciii 
HO thoroughly exploreel in all Direcrlions. 

Another Reason for instructing the Daw C'ounnission to l>r*gln its Dabours 
by drawing up a Oiminal (.'ode is that Parliaiiicnt has fliret fed tIn* < iovi rii- 
ment of India to frame, as early as possible, Daws which may |>revi*Mt lairopcan 
Settlers from oppressing the Nativirs of* tlie Country. Wc <*an fulfil the 
• judicious and benevolent Injun<*tions of ilic I.x*gisla1iirt* only f>y making 
Europeans subject, in almost -all (..'rimiind Cases, to the .luri.sdiclif)ii of tin* 
Alofussil Courts, and it w'ould be highly inexpcrlictit tr> do finis \vithi»iit fir'^t 
carefully revising the (.■onstitution of those Courts, the Daws wlii li tin \ 
administer, and the Rules of Pi\K*edure whu*h they follow. As wt are tint* 
under the XeccHsity of reconsidering our whole Sy-t<*m of’ Penal .luri^pi url^-nee, 
and of modifying Parts of it, wc had better, I think, niaktr One D*,iboui cait 
of Two, and prexeed, with the Assistance which l*arliainent has prc*vidi*d for 
us, to recrust tne whole. 

The Instructions which I would give to the ('omllns?^ioru;rs are tlu'se :— 

I. I would instruct them to frame a complete Oiminal Code lor all I^arfcri oi 
the Indian Empire. This ("o<Jc should not be a mere Digest of'<*xi'^ting Csagf> 
and Regulations, but should compriscr all the Ucf'onns which the C/Omini'-ion 
mav think desirable. It should Ik; framed on Tw<i great Priru’iples ; the Prin¬ 
ciple of suppressing Crime* with the smallest possible Infliction of Suffering, ;inrl 
the Principle of asK^ertaining Truth at the smallest pcHisiblc* (Jost of "I'iinc and 
Aloney. • • 
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2. Hie Coimmssion ought to be particularly inatrueted to make thia Code 
complete. From the Day when that Code aball be promulgated, every other 
Law whatever relating to Criminal Jurisprudence oug^t at once to be awliafae^ 
Not CMily ought everything in the Code to be I-»aw, but nothing\hat is not in 
the Code ought to la: Law. Whatever Portions, there&ire, of the Mahometan 
Jurisprudence, of the old Ilegulutions, of the Common Law or Statute I.>aw of 
Kngland, it is intended to retain, ought to be inserted in the Code. 

H. The Couunission should lx; instructod to aim at Uniformity as far as is 
practicable. They should never establish different Definitions of Crime, 
different Mode* of Procedure, or different Measures of Punishment for different 
Races or different Sects, without a clear and strong Reason for doing so. 

4. They shoidd lie cautioned against the Use of vague Terms, such a.s 
'J'ruttKon and MansUm^fUer in the I^aw of Kngland, W'ords which include a 
gre»it Variety of Offences widely <lift'ering from each other. Every Act wliich 
it is intended tp make criminal ought to be separately defined, nor ought any 
Indictment to be g(x>d which does not follow the Words of some One of the 
Definitions in the Code, nor ought any Culprit to lie convicteii whose Act d(x*s 
not come distinctly within that ^Definition. 

5. I’he (yoimnissioners should lie particidarly charged to study Conciseness, 
as far as is consistent with Perspicuity. In general, 1 bclicvi* it will be found 
that jierspiewoiis and concise Expressions are not only eom]>atible but identical. 

6. T'he (Vimtuissioners should Ik- directed to append to the (.'ode Notes 
assiguiug their Reasons for all Provivsions of which tht- Reasons are not obvious. 
If they differ, either as to the Law or as to the Reasons fiir it, they may write 
separate Notes. lJut the (.Jode should be purely imperative, and no argu¬ 
mentative Matter whatever should be introduceti int<» it. 

7. Should the Commissioners be divided in any Question, 'Pwo to Two, 1 
think that the President must be allowed a Casting Vote. Being myself Presi¬ 
dent, I hardly like to propose this Arrangement. But we must provide in some 
Way or other for such a Contingency, anil no other Mode of providing for it 
uow occurs to me. 

(Signed) T. B. Macaulav. 


No. 3(). 

Minute by the Honourable A. Ross. 

9tb June 18^)5. 

1 AGBBB with Mr. Macaulay that the Law (^>minission at present cannot be 
more usefully employed than in framing a Criminal Code for all Parts of our 
Indian Empire, and \ think that the Instructions proposed by Mr. Macaulay to 
be given to the Commission for the framing of .sucli a Code are in every respect 
proper. 

(Signed) A, Koss. 


No. 37- 

Exthact Minutb by the Honourable H. T. Priiisep, dated ('alcutta, 

11th June 1835. 

I HAVE perused in circulation Mr. Macaulay’s MinulSe on the Sulgect of the 
Instructions to lie given to the Law Commission. It is sugj^sted therein that 
they shall in the first instance lx- directed to frame a Criminal Ct^e for the 
whole Indian Empire, which Code is not to bo a mere Digest^ of existing Laws 
anrf Usages, but it is to be framed on the widest general Principles, and to be 
complete in itself from the Day of Promulgation, and to superaede all diher 
exisung Laws, Mahomedan and HindCo, eqv^y with the Common and Statute 
JIaw of England. It is Mr. Macaiday’s Oqiecit, in proposing to assign this os 
the First Duty of the Commission, instead m directing their Atteutiem to tihe 
Forms of Civil Process and the Jmisdictira of eadstii^ Chffl CooiiS, to aJkm 
• . , time 
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TUiiie for thfc GovemnKSnt to; conmder initerniedtately the Drafti of consolidated 
Regulations prepared by Mr. Millctt for the Native ("Courts of the Bengal 
Presidency, ii# order that some definite Propositions in respect to tins Branch 
should firk be ronsidered and determined by the 1-regisUitive t^’ouncih when it 
is hoped that specific Instructions on the Subject may be given to the Law 
Commission^ so as to enable them U> prepare, with tlie Aid of Mr. MillettV 
Drafts, a general C^xle of Procedure for ail the (^ivil (*onrts of India. 

Now it occurs to me to remark, in the first plac'C, that if the Law Commission 
needs to Ik* specially instrticted ns to the Principles on whii'li the Code of 
(’ivil Ih-oeedure is to be framed, they will not leas need Instrnetion as to the 
Principles of the proposed Criminal Code, an<l that something definite upon this 
Subject, iaring down the Degree in which existing I-.aws, whether Mahomedaii 
<ir English, should Ik* iriade the Basis ot* the Code, and as to the Fornis of Trial 
n|>plieahle Inith ti> Europeans and Natives, should first be determined by the 
Cjovcrnmeiit. The Law ("^omiiiission will else be left to search out in tin* dark 
Mazes of abstract S|x*culution even the First Priiu'iples of (Jriiniiial Juria- 
priidcnce, and their '^Fiine will be lost in discussing Points, the whole Utility of 
which may be superseded, when, upon Referemx* afttM'wanls to the (xovernrnoiit, 
it is deterniincd to adopt a tliffereiit Principle Hut 1 principally blyect to the 
Instriicrtions proposed in thi^ Instance Ibr the Law’ (Umirnissioii, on thi* Cirouinl 
that the Course indicated to them therein is not that prt*serilwd by the l^aw. 
'Ihe r>;kl Section of the late Act, uiuhT which the ('oininissioii has Ihk*!) 
appointed, specifically [provides that they are to inquire into existing Laws^ Ac-., 
Ac., and make Heporfs from '^Fiine to Tim<*, nn<l to sup^^est such A/f4TaHanx of 
and of Estahlish?nents, Forms of Procedure^ lAc., as in tin* course of their 
l7U/iiirie.< may occur ns expetlient. The Instriu'tions which the (lovenior 
Ci«*neral in (knincil is to give them relate to these Incjuiries and Hep)rts. I do 
not find that then* is any Provision for their being eniployed at oiux*. in tramiug 
a Code aiiteeodently to all Inciuiry and H<*port.. I gather from the 'renor of 
the r>3d and 5'tth Seetion^i of the Act, that it w'as thi‘ Intention o<‘ the liritish 
iK'gisInture to proceetl cautiously, and build up, by tin* ImprovemiMit of extsliiig 
Laws and Institutions, a more [Kifect Structure tliiiii we now |K)sseHS. I l<K>k 
ujxni it as contrary to the Spirit and Letter of the La\v fliat the* wlmlc* of whiit 
is now in existencr* shall first he laid prostrate, in the Idea that ti new System, 
theoretically ]K*rfect, can n^adily and with Ease he* <*stahlish(*d. 

Mr. MacaulayV iews, as stated in his Minuti* on this Suhj€*ct, imply siudi a 
Demolition or rather Supersessirin of the (‘xisting Law of the 'Fhrei* Presi¬ 
dencies. Undoubtedly', all our existing ('odes of (Viminal Law are very 
defeetive, an<! partic ularly so in the Want of l^ule^ for restraining and punisbiiig 
Europeans wlien they eornniit OfTcnces in the Interior against one* anothcT or 
against Natives.* It is obligapiry on the ra*gislative (Council Uy provide an 
early Ileincdy for this spe:eifi<T Detwt, and we are entitled, doubtless, to expect 
Aid from the Law Commission in the Performance of tins iinjM^rtant DuW. 
T perfectly agrt*cj with Mr. Macaulay as to the Urgenrv of the Necessity mr 
executing this Task as early as jioHsihle, luit I think that to coiinc*ct it with the 
Formation of an entirely new Criminal fk>de is not the most expeditious 
Method we could pursue of supplying the sjK'c'jfic Want iiKlicat<*rl. Instead of 
the Instructions recommended by Mr. Macaulay, I would rec’otiimend that we 
adhere as closely as possible to the Terms of the Act, anrl merely iiulieate the 
Subjects proper to Ixr first made the Ohj^Tt of Inquiry and Report. Amongst 
these, I would specifically point out tb<* Laws and Forms of Process applicable 
to Europeans as most urgently calling for Investigation and Amendment ; and 
1 would require n separate Report to be suVimitted on this Subjec*!, with Sug¬ 
gestions as to the Native of the temporary or permanent Enaettnents nec’cssary 
to give Effect to the Intentions of the British Legislature in regfird to Europ<nins 
and others who have been relieved from the Restraints heretofore imposed on 
their Residence in the Country, but have not yet l>cen made subject generally 
to its Laws. The Formation of a Criminal (JckIc, of universal Application to 
the whole British Dominions in India, and to all Classes of Persons is an Object 
of ultimate Aim that wc may hope some Ten Years hence to see commenced 
upon. The Instruction to commence it now, with the Orouiid nowhere pre* 
i^red, and no previous Comparison made of the di^rent C'odes in force in 
mfiferent Parts of Iiidia, inih no Information col)ect4EMl and embodied in a «Shape 
(263.) D 2 • to 
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to be made the Basis of Determination^ as to the Principles to be followed in its 
Preparation, seems to be like attempting to build before we have made the 
Bricks and collected Materials, and can only end in Loss of Time and Dis¬ 
appointment. « 


No. 38. 

W . n. MAfTNAOHTEN Ksq. to F. Millett Esq. 

(No. 1.31.) 

Sir, C 'ouiicil Chamlier, 15th June 1835. 

I AM ilirected by the Honourable the CJovemor General of India in Council 
to request that you will lay lieforc the Menibers of the Indian Law Commis¬ 
sion the Ibllowing Instructions, pointing out the Subject to which it is the Wish 
ol'his Honour in Council that the Attention of the Commission should first be 
turned, and llu* Manner in which their Lalnnirs should be directed whilst 
employed tlu^rcon. 

2. '"riie Coiinnissioners are requested to frame a complete Criminal Code for 
:i11 Parts ot the British Indian Phnpire, and for every Class of People, of whatso¬ 
ever Ileligioti or Nation resident within its Limits. 

3. 'rill* (’ode which the fhnninission are requested to prepare for Submission 
to the Legislative Council ought not merely to be a Digest of existing Laws, 
Usages, and llegulatious; hiil, whilst it will of course embody all that the 
UJoininissioii niriy think good in these, it ought to comprise all the Reforms in 
our Criminal Jurisprudence which the th)minission may think desirable. The 
C^)de must be in ewery Way complete, as from the Day on which it shall be 
prornulgatecl vvery other Law wliatever relating to Criminal Justice will at 
4)nee he abolished. Not only will everything in the Code he Law, but nothing 
relating to this Hraneh of Jtirisprudence not in the Code will he Law. What- 
i'Ver l^)rtioiis, therefore, of the Malioinedan Law, of the Regulations, of the 
Statute or of the (’omuion Law of 1‘higland, it may be proposed to retain in 
op<'ration, must be inserted in the l.’ode. 

•1. In jireparing the < N)de there are Two great Principles which it is hoped 
may never be lost Sight of, and in conibrmity with which the most minute 
Details in the ilules ol* PriK’edure, as well as the g||eat Provisiiuis of the new 
I^nw, ought carefully to Ik* inodelUal. 'The first of these is the ascertaining of 
Truth with the smallest possible (^ost of '^rime and Money, whether to the 
State or to Individuals; and the s{*coiid is the suppressing of Crime with the 
smallest possible Iiitliction of SuHering, wdiether to the innocent or tJie guilty. 

.0. Lniformitv ought to bean Object constantly' aimed, at by the Commis¬ 
sion; an Lniforinity' as regards Places, and more especially' an Uniformity'as 
ri'garcls Persons, llitlerent Definitions of (!rinie, different Modes of Proce¬ 
dure* or diflerent Measures of Punishment, ought never to be established for 
cliffertMii Rac*es or Sc^cts of Men, without a clear and strong Reason for doing 
so; nor ought a peculiar I^aw t.o bo made applicable to a particular Province 
or "I'own without some cogent Motive of Expediency or Necessity. 

(J. In this Work the Indian Law (^immissioncrs arc requested cautiously to 
abstain from the f^se of vague 'Perms, such, for instance, as TVcasoji or Man- 
as occurring in the l.a>v of England, Words which include within 
their legal Meaning a gi'cat ^"ariety of Offences, many of which are widely 
tlifferent from I'ach other. livery Act whieli it is intc*nded to make criminal 
nuL-'t be elearlv and sepimitely' defined, and it must be provided that no Indict¬ 
ment that shaft not follow the Words of some One ot the Definitions of the 
Cixiiv shall b(‘ valid, nor any accused Person convicted* W'hose Act, as proved 
against him on Trial, shall not come distinctly within the Definition m tlie 
Indictment. 

7. lit drawing up the Provisions of the Code Conciseness ought to be care¬ 
fully studied, far as may consist with Perspicuity. It is believed that 
Perspicuity and matured Conciseness, so far from being incompatible, will in 
geneml be found to l>e identical. 

8. The wording of the Code must be simply definitive and imperative, and 
no argumentative Matter w'hatever ought to lie admitted into it. In sub¬ 
mitting the Result of their Inquiries aim Ddiberatibns^ the Commissioners are 

• * ro^uested 
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requested, to append Notes to the Code which they may propose to have 
enacted, assigning their Reamns for all Provisions contained in it of which the 
Reasons may not be obvious. If the Members of the Commission differ 
amongst each pthcr, either as to the Law proposed or the Reasons for it, they 
will of coimse be at lilierty to write and appt'nd to the Cixle their separate 
Notes. 

9 . If, on any. Quest ion, it shall happen that the Opinions of the Mcniln'rs of 
of the Law Commission are divided. Two being in favour of any Proposition 
and Two against it, the President of the Commission will have a Casting 
Vote. 

I have, ifcc. 

(Signed^ W. H. MACNA<HfTt:N, 

Secretary t<> Governinent of India in 
the Judicial Departnient. 


No. 39 . 

The Indian Law Commissionkrs to the UijE^lit Motiourable Lonl Auckland, 
(i.C.ll,, Cirovernor General of India in (Council. 

(No. 14.) 

My Lord, Calcutta, 2d May 

We have now the Honour to lay Ix^fore your Lordship in CoiiiicjI the* Penal 
Code which we have prepared, in conformity with the Orders of‘(Jovernment. 

2. The ^^iIne whicli has been employed in executing this \\\»rk will not be 
thought IfMig b\' any Person who is ac([iiainted with the Nature ot‘ the* Labour 
which it requires, with the History of other Works of' the same Kind, and with 
the unfortunate I'inaniistanccs which, after having rendered the (^otnniission 
during a great Part of the last Year almost entirely ineHieient, hiiVi* at length 
wholly deprived it ot*the Services of a naist valuable Meinln'r at the very 'I'nne 
when those »Serviees were most needed. 

3. It is hardly necessary for us to entreat your Lordshiji in ('ouncil to 
examine with (.'andour the "Work which we now submit to you. do the igno¬ 
rant and inex|>erienced the Task in which wc Iiave been engaged may at)[H*ar 
easy and simple; but the MernlKTs of th<*. Iiuliaii (loveniiiiciit are df»iihtlc*ss 
well uAvare that it is among the most difficult 'Tasks in whic‘h tlie Human 
Mind can lx? employed; that IVrsoiis j>la<*ed in f'ircumstances lar iiifjre favour¬ 
able than ours have attempted to perform it wntln>ut Success; that the best 
t'^odcs extant, if inalignantly criticised, will Ih‘ fbuml to furntsh MatU*r tor 
Censure in every Page ; that, in a Work so <rxtensiv<’ and complic-ated, then* 
will inevitably l>c, in spite of most anxious Care, some Omissions and wane 
Inconsistencies; and that we have done as much as ccatld reasonably lx* 
expected from us, if we have furnished the Govermneiit with tliat which may 
be improved into a Code. 

4. Your Lordship in C'ouiicil w'ill lx* prepared to find in this P<*rfurin:ince 
those Defects which must necessarily be found in the First Portion ol‘ a (*odc', 
even when that Portion is executed by Persons far KU|xrior to us in (Capacity, 
Experience, and Learning. Such is the* Heluiion which <-xist» iK-tw'C'cn tfu* 
different Parts of the l^aw that no Part can be brought to Perfection while the 
other Parts remain rude. 'I'he Penal (JikIc cannot Vxr clear and explicit while 
the substantive Civ'il Law and tlie Law of Procedure are dark and <‘onfuscd. 
While the Rights of Individuals and the Pow'^ers of public Fufictionaries arc 
uncertain, it cannot be always certain whether those Rights havt* lK*cri atta<*kcd, 
or whether those Powers liave liecn exceeded. 

6. Your Lordship in (Council w'ill |x*rccive that the System of Penal Law 
which we propose is not a Digest of any existing System, ancl that no existing 
System has furnished us even with a Groundwork. We trust that ^'our 
Lordship in Council will not hence infer that in other Parts of our I.#al>ours w'c 
are likely to recommend unsparing Innovation, and the entire sweeping awray of' 
ancient Usages. We arc perfectly aware that Lemslators ought not to dis¬ 
regard even the Prejudices of those for ivhom they u^slate; and though there 
arc not, of course, the same Olgcctions to Innovation in Penal Legislation 
which there are to Innovation aflTecting vested Rights of Property, yet, if we 
(263.) D 3 • had 



( 26 ) 

had found India in poHaession of a System of Criminal l>aw which the People 
regarded with Partiality, wx; should have been inclined rather to ascertain it, to 
digest it, and mo<lerately to correct it, than to propose a Systernyundamentally 
dinereut. But it appears to uh that none of the Systems of Penal Law esta¬ 
blished in British India has any (‘laiin to our Attention, except what it derives 
from its own intrinsic Kxecllenee. All those Systems are foreign* AU were 
introduced l>y Coinpierors, dittcriiig in Jtace, Manners, Language, and Kcligion 
from the great Mass of the IVople. The Criminal Law of the Hindoos ivas 
long ago superseded, through the greater Part of the Territories now subject to 
the {'oinpany,*by tliat of the Mahometans, and is certainly the last System of 
C^riniiTial Law which an enlightened and humane (xovernment would be disposed 
to revive. 'I'hc Mahometan C.’riininal T-,aw^ has, in its Turn, Iwen sujjersedcd 
to a great Extent by the British Jlegulations. Indeed, in the Ttirritories sub¬ 
ject to thc‘ Presidenev Ihanbay tlic Mfiliometan Law has lK*en altogether 
dift(‘:irded, except in (’uses where JVIahoiiietaus are concerned; and even in such 
(’ases it is absolutely in th<^ Discretion <»l* the Judge whether he will pay any 
Attention to it. Tlur British llegulations, having been made l>y Three 
different Legislatures, contain, as might be expected, \cry different Provisions. 
Thus, in Bc'ngal st rious Forgeries are punishail)le with Imprisonment for a 
'Perm double of the '^IVrm fixed ibr IVijiiry. In thc‘ Bombay Presidency, on 
the eontrary, Peijiirv is piinisliabU* with Imprisonment for a Term double of 
the 'IVrm fixed for the most aggravatecl I'orgeries. In the Madras Presidency 
the '^Pwo Offences arc exactly on tlu‘ same Footing. 

f5. Ill Bengal the purchasing of Kegiiiiental Necessaric?s fmm Soldiers is not 

I nmish.'ilile, except at <’alcutta, and is there punishable with a Fine of Fifty 
liipees. Ill the Madras Presidenev it is punishable with a Fine of Forty 
Kupc'es. Ill the Bombay Presidetury it is punishable with hnprisomnent for 
Four Years. 

7* *^rhe '^IVnu of Imprisonment assigned to n f.'oiivict who escape's from 
(‘ustody without using any Violence, in the Bombay Presidency, is double of 
tlie "rerni assigned in Bengal, and in the Madras Presideney, to a (.\iiivict who 
cfscapes with Violem*e. On the other luunl, the Term of liiiprisonnieiit assigned 
to II (\)iner in the Bombay Presulency is little nion* than Half of what it is in 
Bengal and the Mailras Presidenew ^Fhe vending t>f Stamps without a Licenee 
is punishable in Btaigal with a moderatt* Fine ; the purchasing of Stamps from a 
Person not autluirizi'tl to sell them is not piinisned at all. In the Madras 
Presidency the V'endcr is punislicd with Imprisonment ; but there also the Pur¬ 
chaser is not punished at all. In the Bombay Presideney both V^'ender and 
Purchaser are liable to Imprisonment for Five Years, and Hogging. 

8. '^rhus widely do the Systems of l\*iial Law now established in British 
Imlia differ from each other. Nor can we rec ommend any One of the Three 
Systems us furnishing even the Uudiinents of a good Code. The Penal Law of 
Bengal and of the >Iaclras Pri‘sidency is in tact Mahornctun Law, which has 
graiiiiallv been distorted to such an ICxtcnt as to deprive it of all Title to thv. 
religious* Veneration t>f Mahomtdans, yet retaining enough of its original 
Poixiliarities to perplex and ericiunbcr the Administration ot Justice. In sub- 
staiu'c it now differs at least as widely from the Alahometan Penal Law as the , 
Peiml Ijiiw of England differs from the Penal I-»a%v of France; yet technical 
’‘Perms and nice Distinctions, borrowed from the Mahometan Law, are still 
retained. Nothing iuS more usual than for tlic Courts to ask the Law Officers 
what Punishment the Mahometan I..aw prescribes in a hypothetical Case, and 
then to inflict that Punishment on a Person who is not within that hypo¬ 
thetical Case, and who. hy the Mahometan Law, would lie liable either to u 
different Punishment, or to no Punishment. We by no means presume to con¬ 
demn the Policy which led the British Government to retain and gradually to 
modily the SyVtem of l.-riminul Jurisprudence w'hich it found established in 
thqse * Provinces ; but it is evident that a Body of Law thus formed must, 
considered merely as a Body ot‘ Law, be defective and inconvenienL 

9, The Bombay Code is free from this Evil; hut we cannot by any means 
^pixive of* the Manner in which it apportions Ptinishments to Crimes. * Simple 
Thcft> lor example, is punishable wnth Imprisonment for only Six Montm, 
wliile Embesalement is punishable with Inipmcmment Years. The 

damagirig of trtiy public Edifice, Wd^ or Wnterconrae is puniidiBablb witfi 
irtiprisomnent for only Six Months, while the secret destroying ofr m^^private 
• Property^ 
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Proper^, however sm^lt is punishable with Imprisonment for Five Years. 
Every Conspiracy' to injike or impoverish any Perscm is punishable with lihpri^ 
sonment fair Ten Years ; so that a Man who ccmspires to commit a and 

afterwards repots of his criminal Pui-pose, may be punished with 'IVenty 'Fimes 
the Imprisonment to which n Man is liable who eornuiits actual ^riiclt. All 
Assaults which are of such a Nature as to cause a sev ere Shwk to the mental 
Feelings of the JSufferer are classed w'ith the atrocious Cl'rime of RajH\ and 
punished as severely as Rape. Many important ('^lasses of Offences are 
aJtogc'ther unnoticed, and this Omission ap^K'iin? to us to Ik* very ill supplied by 
One sweeping Clause, which arms the Courts with almost unlimited Vower to 
punish, as they think fit. Offences against Morality, av the Pc'iicc or good 
Order of Society, if‘ those Offences art' penal by the religious I^uw of" the 
Offender. ITiis Clause does ^ot apply to Petiple who profess a Religion with 
which a Sy^stem of I^aw is n<it <H>iincc*ted. A Hindoo, ther<*t<>re, or ii Maho* 
medun, who is punisluible as such, for Adultery, as soon as he declari»s hiitisolf 
a Christian is at liberty to commit Adultery with Jinpunity. 

10. Such is the State of the Penal I^aw in the abifussil. Meanwhile the 
Population which lives within the local .lurisdiction of the Courts established by 
the King’s Charters is subject to a very artificial Systt?iii of Criminal Kaw, 
which has been importc^d from a distant* Part of the World, whieh was lor 
the most part framed without tlie smallest Reg-:ird to the Peculiarities of Indian 
Society, and whieh, even in the (Nmniry for which it was fVanie«l, is considered 
by the great Majoritv of enlightcm^l iClcn as rc*quiriiig <,'xtensivc Reform, 

11. Under thes<* Circurnstiuices we have not thouglit it desirablt* to take as 
the (Ti*oundwork of the (Vale any of the Systems of Uaw now in ffnxv in any 
Part i>f India. We lia\c, iiidee<l, to the best oi' oiir Ability, <*onipared the 
(\>dc M^ith all those S> stems, and we have taken Suggestions from all, but wc 
have not adopted a single Provision merely beeaiise it formed a l*art of any of 
those Systems. 

12. We liave also compared our Work with the most eelebraleil Systems of 
Western Jurisprudence, as far as the very scanty Means of [ntV>rination which 
were accessible tt> iis in this (.‘ountry enulilcd us to do so. We have deriv<*<l 
much valuable Assistance from the f'^rcnch Code, and from tlu‘ l)(‘<asions f»f the 
French (Courts of Justice on (Questions touching the <‘onstruc^tion ol* thail Code. 
We have derixed Assistance still more valuable from the (^ale of Uouisiana, 
prepared by the late Mr. J^iivirigstone. We are the more <lesirouH to acknow¬ 
ledge our Obligations U) that eminent Jurist, because have found ourselves 
iinoc-r tlie Necessity of cornlmting bis Opinions on soiiu* iinporbiitf Questitins. 
The Reasons for those Provisions which appear to us to reqxiire JOxpIanation or 
Dcfeiiee will Ik* found appended to the* Ccah* in the Korin of Note'<. Siuaiid 
yotir Uordship in (Council wish for fuller Information as to the (Considerations 
by which wc have been guided* in fniniing any Part of tlie Law, we shall Ik* 
r€*ady to afford it. 

13. The Arrangement which wc* have adopted is not scrupulously iiu*lhodieHl. 
We have, indeed, atU*rnpted to observe* Method where we saw no U4*aHon for 
departing from it; but wc have never hesitated abrnit cfojmrtjng from it when 
wc thought that b\' doing so we sbciuld make the Law more simple*. We* 

• conceivea that it would be* mere Pedantry to sacrifie’c the pnu'tical C^-onvenicnee 
of those who were to study and to aelminister the (\>dc; for the Piirjwse* of 
preserving minute Accuroe-y of (classification. 

14. Thu.s some Rules of Construction and soiner DcfinitiouH whicfi might 
seem from their Nature cMititled t-o a Place in the First (Chapter wdll Ik* ibund, 
not in that Chapter, but in tbe Vicinity of* the Pemal ( Manse* with which tlicty 
are most closely connected. 

15. In the arranging of the Penal (Mhuhcs we have tollowcd the saiiie! ('ourse*. 

Thus, though tbe passing of bad Money is cheating, we have? thought it advi- 
salde to place it among the Offences relating to tlic Coin. In the* f^aine Manne*!*, 
though the passing of a forged Note is cheating, we* haw thought it desirubh 
to place it in ttie Chapter of Forgery. ^ 

16. One Peculiarity in tbe Manner in wdiicli tliis Coflc in drawn will imme¬ 
diately strike your Lordship in Council. Wc? mean the copious Use of Illustra¬ 
tions. These IHuatrations will, wc trust, gre^atly facilitate the Understanding 
of the Lawi and will at the same Time often serve as a Defence of the Law. 
In our ]>efiiu|ioiiB w# iutve oftirii found ourselves under the Necessity of sacri- 
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ficing NcatncHH and Ferspicuity to Precision, and of using hard and awkward 
KxpressiotiH hecaubc; wc could find no other Exprcsbions which would convey 
our whole* Meaning, and no nujre than our whole Meaning. Si|ch Definitions 
standing by thein.s<‘Ux*s w'ould rc‘pel and perplex every R<-*ader,‘and would be 
fully eoinprt’hcnided tmly by a lew Students after long Application. Hut wc 
hope that when ea<*h of these Deiinitions is foll<)we<l by u Collection of C’ases 
falling under it, and of Ceases which, though at first Sight they appear to fall 
uij<ler il., <lo not really fid] under it, the Definition, and the Reasons which led 
to the Adoption of it, will Ik* readily understood. '^Fhe Illustrations will lead 
the Mind of .the Student through the same Steps by which the Minds those 
who frairied the liaw proeevde-d, and may sometimes show' liim that a Phrase 
wiiicli may have struck him as unc*outh, or a Distinetion which he may have 
thought i<ilt*, was delibc-rately adopted for the Purpose of ineluding or excluding 
a large CJlass of inmortant (‘uses. 

17* Tlic^re are T'wo 'riiings which a Lc‘gislator should always have in view 
while Ik* is fratning Laws; the one, that tliey should be*, as far as po.ssible, 
precise; the other, that they sliouid be easily uiKlerstcxMl. To unite iVecisicni 
and Simplicity in Definitions intendc*d to itu’Iudc* larger Classes of 'riiings, and 
to exclude others very simihir to njayy of those wliieh are included, will often 
lie utterly im|)Ossible. Cnder such Cireumstaiices it is not easy to say wdiat is 
the iK'st <^*oiirse. 

18 . '^riiat a l^aw', and c*s|)ccially a Penal l^avv, should be drawn in Words 
w'hieli c‘onvc*y no Ideas to the Hulk of the People \vho arc* to obey it is an 
I'.vil; on th<* othcT hand, a IcMJsely-wordc'd Law is no Law; and to whatever 
Kxic*nt a Legislature* uses vague Kxprc'.ssions, to that Kxtc'iit. it abdic*ates its 
f\inc*tions, and resigns the l*owc*r of nuiking Law to the Courts of Justice. 

IJ). On the whole-, we are inclined to think that the best Course is that 
wlucli we have adopted. Wc have, in iVaining our Dctinition>, tlaaight only 
of making them precise, and have* lu-vc-r shrunk from rugged or intric*ate 
Phrast!<ilogy when such Phrasc*olog\' apjK*are<l to us to be ncc-c-ssurv to Preci¬ 
sion. If it a{)pcarcd to us llml our 1-angiiage was likely to perj>l(*x an ordi¬ 
nary Rcadc'r, we added as miuiy Illustration^ as we thougid mxessary for the 
Pur|K>se of explaining it. 'riie Definitions and c-nac-ting (Manses ccnilain the 
'rimory of the Law. ''riu* IllustnUions exhibit the Law' in full Aetioii, and 
show what its Ltfec-ts will he on the Kvents of c-onimon J.iie. 

20. MMuis the (‘ode will he at onc*e a Statute Book and a (yoUc*ctioii of 
dcH'ided (Mises, T'he di*ei<i(*d (‘asc*s in the (‘ode will difier from the decided 
(‘ase> in the Kiiglrsli I^aw Hooks in 'Two most important Points. 

2L In the* first placv, our Illuvtratijms are never intc-ndcxl to supply any 
Omission in the written Law', lu^r do they e\er, in our Opinion, put a Strain 
on the written Law ; they are nu*rely Iiistanc*es of the practical Application of 
the written Law to the* Atfairs of Mankind. Sc*eondly, they aiv Cases derided, 
not by the .liidgt s, but by the* Lt'gishitiuv, by those who make tlie Laws, ancl 
who must know move* c'c‘rtainly than any Judge can know* what the Law is 
w'hieh they mean to make. 

22. 'IMu* Power of construing the Law in (atses in which there is any real 
Uf*ason to doubt what the Law* is amounts to the Powered* making the Law\ 
On this (iroimd tlu* Roman .hirists maintained that the Ofiiee of interpreting 
the Law* in doubtful Matters nee*essarily belongc'd to the Legislature*. The 
e*ontrarv Opinicui was censured by Justinian with great Force of Reason, 
though in l^ajigiiagc, perhaps, too bitter and sarcastic fe^r the (Jravity of a 
(\k1c. ‘‘ Komm vanam siibtilitatem, tarn risimus, e)uatii corrigendam esse con- 

“ suinuis si cnim in ju'ivscnti leges condcre soli imperatori concessuin t*st, ct 
le*gcs intcrpivtari solo dignum iinperio esse oportet. (^juis Icgitm amiginata 
solvere, c't omnibuvS aperire idoncus esse^ vidobitur, nisi is cur logislatorcm 
“ esse ecjneessum cst ? Explosis itaipic his riduciilosis ambiguitatibus, tain 
•• c'onditor, qiiam interpres legum solus iinperator jixste cxistimabitur.*' 

2tk The* l.)ce*isions on particular (‘ase*s which w’c* have annexeel le) the Pro\d- 
sie^ns of tlic (‘ode iTscmtde the Imperial Rescripts in this, that the*v proceed 
from the same Authority from which the Provisions themselves proceed. They 
differ from the Imjierial Rescripts in these most important Circumstances, that 
they are not made f\r ptwf facto^ and that therefore they cannot be made to 
ser\*e any particular '^rum; that the Persons condemned or absolved by them 
are purely imaginary Persons, and that fherefore, whatever may be thought of 
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25. We do not think it deairable that the Indian L<egpalature should, like the 
Roman Bm^rora,. decide doubthil Points of Law which have actually been 
mooted in Cases pending before the Tribunals. In Criminal Cases with which 
we^ are now more immediately concerned, we think tlmt the accused Party 
ought always to have the Advantage o£ a Doubt cm a Point of Law, if Doubt 
be'entertained by the highest judicial Authority, as well as of a Doal>C on a 
Matter of Fact. In Civil Suits which are actually pending we think it, on the 
whole, desirable to leave to the Courts the Office of deciding doubtful Ques¬ 
tions of Law which have actual.^ arisen in the course of Litigation. But it 
appears to us that every Cose in which a superior Court reverses a Decision 
of an inferior Court on a Point of Law, every Case in which there is a Division 
of Opinion in a Court consisting of several Judges on a Point of Law, every 
Case ill which any Judge of auy Rank entertains a Doubt on a Point of Law 
which has arisen in his Court, ought to be remitted to the Legislature. If 
the Law Commission should lx: a permanent Bmly, these OastW might witli 
Advantage be referred to it for Kxaminatioo. In some Cases it will m; found 
that the ll^iw is already sufficiently clear, and that the Misconstruction which 
has taken place is to be attributc^d u> W’eakneas, Carelessness, Wroiigh(*adcd- 
ness, or Corruption on the Part of an Individual, aud is not likely to (X%ur 
^nin. In suen Oases it will be unnecessary to make any Change* in the Code. 
The Executive Government may, if such a Course should be thought advisable, 
admonish or dismiss the Offender. Sometimes it will be found that a Cksc has 
arisen respecting which the Code is silent. In such a Case it will be prttjtcr 
to supply the Chiiission. Sometimes it will be found that the Words of the 
Law arc not suiBcicntly precise. In such a Case it will lie proper to substitute 
others. . SouM^tiincs it w*ill be found that the Language of the Law, though it 
k as precise as the Subject admits, is not so clear that a Person of ordinary 
Intelligence can see its whole Meaning. In such a Case it will generally Im* 
exped^nt to add an lUostratibn. such as may distinctly show in what Senite the 
, Xi^klature intends the Law to be understood, and may render it ^possible 
tbac the same Question or am* similar Question can ever again occasion Differ- 
ence of Opinion. In this Manner every successive Edition of the Code will 
adlve. all the important Questions -as to the Construction of the Code which 
,Rave arisen since Jbhe Appearance of the Edition immediately prccediiti;. Inipor- 
tif^ Questions ought to be settled without Delay, and no Point of Law ought 
^^■cimlmue to be a doubtful Point more tlian Inrcc or Pour Years alter it has 
' pee^ inboted in a Court of Justice. An Addition of 'llirec or Pour Pages to^ 
. fRe'Cl^e trill stand in the Place of several Volumes of llcports, and will be of 
'^■feV'wjpw* value ♦ban such Reports, inasmuch os the Additions to tlie Code will 
XlBp?na the Legislature, and will be of unqncstirmable Authority ; wberean 
' would only give the Opinions of the Judgcsi, wlticb other Judge's 
"rit set ande. 

ngt mteited :ih the Code any Clause declaring to what Places 
.jii|j|es. ^ Pemoos it shall apply. Our Reason for omitting to insert 
that wo cniertafo twnous Doubts as to the predse Extent oi 
■“"^^-t^y.powcssed^by.your Ixwdshipin CounciL 

Parlituxteat intended the India!) 
'“fee! ^^’,riew..'%sten^.,.lmv in many respects a l«gis- 
rimf which the .'CJotmimueat of every 
imiimii rind it,r|| . d»taln that, under the 
‘ -^rPteMdbncwa, Regnlatiaitt wjueb 

E'-‘ 





( » y, 

vfeate held 'ifcb be binding on thn Subjects of Comba^y bew the of 

the Coubpany’s TerritoriCB, nor waw the lE^ra^ee, as fiir as ire, 

niie a^lue, ever disputed. At present the Gov ^ mie n ts of f|^ ^F^denetea aire 
deprived of all legislative Power, and the lerash^tiae POiv^ ig^V(^.to th<b Supreme 
Government is cxpressljr detdaied to isxtena to jlilB .-P^s'abns,^ Places, wd 

'lyings within the Com]^j*s T^ritorieBi and flsb to 4 ^^^^ me said 

Company within the lloininions of FrinceS ^d :$t4diei»the 
** said Company." SpeciHcatic^ of a paitleidiia*^ 

ing to ordinary Rul^ of Constructic^ to prave that-'Pilidhiha^t^^^ 

U) jrivc to the'Governor General id Council the uiy 



m the 
^ the 



Persons not of that particular Class, or ibr any Person 
Dominion of any Asiatic State not bound by a Treaty 'of 
Company. ^ ^ ^ 

28. It is in our Opinion most desirable' that tliis Power, a 'P^er wbli^ 
whether legal or not, waa exercised, without ever bek te" g uestionecL vrhere 
Natives were concerned, by the Governments of all the *nree Presioencies, 
before the passing of the late Charter Act, should be possessed by theTipvem- 
nieht of India, and that it should extend not only over Natives but also over 
British'bom Sul:gects of the King. The Relation between the Company's 
Government and the Native Government is of quite a diderent Kind from the 
Relations which exist lx.'twccn neighbouring States in Europe. The Company's 
Government exercises such a'Power over its subsidiary Allies that it is bound 
to take thought for the Welfare of the Countries ruled by those Allies. The 
Inhal>itnnts of Oude and Berar arc for many Purposes virtually the Subjects 
of the British Government, and thej' have a Right to expect from the British 
Government the Discharge of many of the Duties of a Sovereign. There 
were not stronger Reasons for giving to the Council of India the Power of 
legislating for British-lx>m Subjects within the Company’s Territories than tot 
giving to the Council of India the Power of legislating for British Subjects 
Who reside in the Territories of our Allies. Nor is it omy wth a view to the 
Protection of the Natives of India that the Government ought tp possess this 

Power. .. ... - . - 

Persons 

counterfeit its Ciiiii, forge its Promissory. , _ 

\y^ritii»gs among its Troops, con*tipt its Servants, and the only Way in which 
such Criminals could l>c brought to Punishment would be by employing the 
Agency of the Native Goveriunent, a Course to which there might be the 
strongest Objections. 

29 . Indeed ^ if the legislative Power of the Indian Government be thus 
restricted, it is diilicult to say what Course can be takem with respect' to 
Subjects of the Company, who, after committing Crimes in the DopibiiiOns 
of subsidiary Princes, e.<tcapc into the British Territories. To gjye up such 
Persons to Govenmicnts which are in the balnt of indicting PunisiunetUa. 
shocking to Humanity, and which conduct Trials with little Regiuri to Jigitibe, . 
would be a^ Coui*sc niu'dly, consistent either with the Duty which Rulers pwifei' 
to their Sulijects, or with the Dignity which it is important that the 

Power should maintain. Yet if we refuse to gpve up the Offender, miastj 
surely try and punish him, or we sliall give to every nei^boumig.l^lpmw^ 
just Ground for complaining, and ev&A for actual HosUlitieB. 

:i0.. Still greater Inconvenience i.s to be appi^^ded Ihmi the Rbs^rsi^lpUt: 
on the legisdative Power of your Lordship m CouncU. as rcspectifiv^^.!]^^ 
Seas. We find it difficult to believe _that Parliamrat, whiQe 

vrithhi; 


Council of India the Power of making Laws for aU .PlacM 
the Tenitovies of the Conqpamy, intended! that as sooh 
Territories had put off from the Shore in a Bpai 1^' 

liberty to disobey liaws made hy the Council of lndia.| vrl^ itrsmy b o dy 
at Madi'os, end everybddy at'Masubpatam, Is .b0iiBa\ihgr. m the 

Supieme Govenuneut, the Grew of . a Coa^lpig Vesisdl 
to Masuiipatam should not he bmmd ■ fay thoaiejiflMAa: 
necessary to bring .every Native 
i^itf close to the Coat^t of 
to he there de^t with accovdffillf I " 

St. It appears to us also, 

Sesa^liip^-'TIKjatoSisi^ ’ “ 




CP!W««5^ tfew wl>en, 

... ^.. ,^ ...,,i!j'Voi(K«’’|p<Nfw«*''^-Doa^ your 

?ff!#S(|ii^^,,i»pi:.«®ife^«!^|k thb!«>'lPdWfiri'ouffht 

to l>e» to bring the Matter with 

aa littl^ jMJtiaib^e to ttie I4btiito tbe Authorities. 

93. Touir Xicraiim^ in Ooui^ will toe that W have not proposed to c^ircpt 
from the .Qpetot|on^.o^ this Code any of toe ancieat Sovereign llouses of Itxfia 
rtoidtog .tne'Comjiau/s Tieffitorics. Whether any such ]£xccption ougl^ 
to he, ni^e is a Question which, without a more accurate Knowledge than wc 
posseto to existing Treaties, of the Sense in which those Treaties have lx*cu 
un^stpod, of toe Hirtory of Nc^mttons, of the Temper and of the Power 
of paithndar Famttibs, and of the Feeling of the Body to the People towards 
those Faroflies, wc could not venture to decide. We will only beg Periiil.ssi<in 
most rcspectfmly tp observe that every such Bxeeprion is an Ev?l, that it is 
an Eril that any Man should be above the Law, that it is a still greater Evil 
that the Public should be taught to regard as a high and envialde Duitioction 
the Privilege of l)eing above the Law, that the lot^ef such Wvileges arc 
suifered to lost the more diflicult it is to take them away, that, there can 
scarcely ever be ft fairer Opportunity for taking them away'than at the Time 


against the Advantages of equal Justice. 

34. 'fhe peculiar State of public Feeling in this Country may render it 
advisable to frame the Law of Procedure in such a Mmnurr that Families of 
high Rank may lie dispensed, as for as possilde, from the Nceessitv of perforin- 
iag Acts which are here regarded, however unreasonably, os humiliating. But 
though it may be proper to make wide Distinctions as respects Form, there 


wticular Place, may, in the present State of Indian .Societyj be highly expe- 
lient; but that ft Mon of any Rank should be allowed to commit Crimes with 
Ifopunity must in every State to Sodety be most pernicious. 

' The Providons of the Code will be applicabIc*to Oifciiccs committed 
Soldiers, as well as to Offihiccs committed by other Memlx'rs of tlie 
efotomunity. But for those purely Military Offences which SolrUers only 
contout U'e' m no Provimona. It appears to us desirahle tliat 

top Pati of the Law should be taken up separately, and we have been given 
to: Upderstand that your Lordship in Council has determined that it shml m 

hnto (Wdy to add, that if your Lordship in Coimcil shall Iw of 
toat the Code wlwh we have- the Honour to sulmiit to (lovcniiiKiit' 
.diay fiuniah the Orbundwork of a good System of Penal Law, 
jg a B p ectatdljr recomna^d that it be printed for general Inforraation. 

toCpuncil directit to he printed, we requek that wu 
j^^wfi^Ridltod to aupmnimid its progneas torot^ the Pres^ and to make 
aanuiy potor.to ua dunog toat IntqgresB, 

’ Wehave,3EC. 

" T.Pl.MACAnwT. 

,. S.M. .MactEon^ 
XiV'W. AKoaaaoN. 

f.;:'',p.M»xerr. 
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iAdvantage of Iti^g' ji^e Diaft 










|inii¥£d^ 


',t%'i)^f'#». 


derived from any Cn^mwbicn X ,c«a paes uiwil ilt ittun'X^^^^ 
it for the Tithe neoem*^ to enable h«e to give’H' a and 

to declare my Aasent or my Donbt upjon a few ^ tlie 
Propoaitiona devh^^ by tbe Comimssioiiers; ai^ virliidai^ 4^^ 

I must say witb the more Diffidence as I have been bdt 
of Works on Jnrisprudenec, and have tteVer fixed hi any 
most general Principles of that Scienoe. ' 

Tim Code has been framed on the great Principle prescribed in the dtarteV/ 
for confernt^ upon India a Body of Law applicable m common to all Cli^sra 
of its Inhabitants, and it is the first deciaed Step in a Course of LiCgislatioh ; 
by which it is intended that a Change so beneficial, from the present Motley 
and uncertain Practice of the I^aw, shall be produced in the whole Character 
and Eflects of our Government. Concealing from myself none of the Difficulties 
and none of the Obstacles which will probably be opposed to us, nor Uic great 
Length of Time which must elapse before the Work can be completed, 1 will 
not admit that we are to be checked by these Obstacles, or that these Ihffi* 
cultics arc insurmountable; and by all the Means in iny Power I would speed 
the Progress of Measures by which the Administration of Justice in India 
may best be improved, and the Got>d of its Population in this respect promoted. 
The Draft before us is indeed but a Fragment of the Work proposed. Less 
than all the rest will it have to grapple with any of the Prejudices whidi Caste, 
Ueligion, Habits or Interest may excite against those Changes, and I sin<^ely 
wish that in its perfect Success may be marked the Advantage of Cleatness, 
Conciseness, and Uniformity in the Uaw, 

.nie Code has not been prepared upc»n a Digest of any System of Law 
existing in India, and to this Extent the Plan of the Uomnusskmers has 
^Vill^d from that which was contemplated in their Instructions of the 
' 1835, .but I think that this Deviation is satisfnctoHly accounted 

forlki ^^wir introductory Ix4ter, and it s<>cm8 that the Code has been compared, 
not only with the itiost celebrated Systems of Western Jurts^udence, but with 
all the Systems of Law in force in India, and that Suggestions have been taken 
fVom all. 

i!^4.seading it I have been disposed highly and very generally, though of 
cou^ not always without Qualification, to approve tlie Classificatum of Ciitn^ 

1 ..1 A ^ I * r % _' 1_* 1 __ __ __A v'-''! 


tina, vfith no l^aw or Miystem ol rrison liiscmiitie ana i rimspomuon 
down and enforced, the Approbation cannot be complete. - i'; 

I am not comnneed by the Reasoning of the Commissioners in 
Preciseness as obtained m some of th«ar more {wmprehensive Oefinitioi»; W 
the Sacrifice of Perspicuity, and I earnestly hope that in the Revioknf'isof 


the Sacrifice of Perspicuity, and I earnestly ho^ that in the Reviok^'; 
Amendment which in the Cout*sc of printing arc promised to the Code sofip^ 
of those Definitions may be simplified, which as at preset drawn^ apd atahfiSi^' 
by themselves, would repel and pc^tex evety Reader,^ Tlus , 

Sf^rangenesst if 1 may use the Expr^ion, of tUs Bart of 
certamly startled me, and 1 am not reconciled to it .either hy .the-Al^^ 


greater ForeSe to it'^iitt it shall 1 
Information and Instt^C^laon; into .the 
1 <dm pleased, faovfeveary .wi&. thel 
of hypothetical Cases; hut thpii 
'Of 
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is nfliti itn' 


■ te" l^wl^vthe 


'm. t uttcbiwiao4,; tlie.. 

p!«l||<^ iXie Oid^ni^^ Ciimcs bewi^ Uu^ 

|: ;ra^iwie!|fa»»ded ivililim or wHbbat ^hmtier,* and it- n^y 
f;#^§!|ted'Uiat ^ lUg^t^ <^ C^e of its Su1^c!cts»~f<M»iMi-; 

i(i.;1b3(tH>glli Hg. Jurutt^ctim, iff mm Ccwrfe, for aay<^ 

L^siattu^. Sum lieclared or ntfy dectaxe to be an Oflbnee, 
ly the CStarter .Aet, and the Power of Trial of the Ckimpahy’s 
Servailti^ltt may be supposed to have reference to otW 

TribaipM^ and to wnother Class of OfiPenecs ; but the Doubts which have lieen 
sOste^ upon; the Ctmstraction of the Charter Act in this respect* as well as 
upon ;CmW«s conunitted at Sea, ought to ho cleared up. 

1 need s^rcely a4d the Statement of my Concurrence in the Principle laid 
down, that the Penal Lavt idtpuld be made to extend to all Inhabitants of India 
without Distinction of jdank, though from Treaty, and more periiaps in Form 
of Procedure than in actual liability, from inveterate naiimiai Feohng, cxcep> 
tions .may more probably be forced upon us here than would be the Case in 
any dtiher Country. 

Having closed tliesc general Remarks upon Topics suggested by the Letter 
of the Corainisskiners, I shall not be* tempted to enter into Discussion on the 
particular Provisions of the Draft, of Code. I have paused undoubtedly upon 
the debateable Subjects of making Falsehood rather than gratuitous Malignity 
the Test of Libel, and of bringing oral Defamation, at tlie extreme Haxard of 
vexatious Charges, and of a dangerous Interference whh social Intercourse, 
within the Pale of the Penal I^aw; but our Consideration of all Questions of 
this Nature must be reserved for a future Day. 

I have only further to propose, that Authority be communicated to the 
Commissioners to have the Code printed under their Superintendena*, they 
mafcmg such Amendments in the Cmirse of printing as may set?m to bt; 
necessary, and that such Remarks upon the Points submitted in their Letter 
may he made to them ns, upon a Perusal of these Observations, the Council 
may requisite. With the Code will of course be also piinled the 

Appendix of explanatory Notes, which contain Discussions most interpstitig 
anft nae^ to tiiosc who take part in these Inquiries, and which funiish, it 
appearo to me, a Fund of very instructive Matter for Reflection to all Indian, 

printed Code is laid before us, I will suggest the Course which 
auiy thi^ appear to me to.be the most advisable for its Curate and systematic 

Fxatidnatioii. ...... 

V.-, . .. (bigned) AucaiJixn. • 
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No. 41. 

Maci«xo«itbn Esq, to J. P- Grant Esq. 

; (Le^lattro, No. 162.) 

- Council Chamber, 5th June . 1637> 
Honocuwbfe the Ooveijioc General in Council to 
a. I^etter feom idle Isxlian X<aw Cbmmiswoners 
n^her with the Penid Code whichi acoempamed it. 
p:>Paiagniqds of tbehr Letter tim, Cmimussionetii ha^c 

if ^ Ixrdship of opiafon 









to its 'J^rogrem. jf3^f|rtip^ tos, ■uo^.-siich''^-’' 

“ ,.. 4 i^ife»dmtenU' ift; tuaj-'occur 1» u», Hiw tdrdpwp' in 

CfoSi^pi^l^pra^els tliis irngg^ion, 4itd iii flto. 

I^l^rs 'ne not detun tue C 6 de to tjjttfeFrejba* ^ 

I^ovinofis; for, indnpi^dcntly nf thn 1>etty 
it ia probable that bu(^ Alterations ma^ be iiuAe.i^ ,;tbe 
to tender inapplicable any Remarks which iaai^t ltow be 
' in'Council. '■■- ■'■ 

3. The Pei-usal which his Lordship in CouncO has abip.ja^ Ai^rd to this 
important and interesting Work has been of too cursory a Natua^ to Odniit of 
his forming any accurate Opinion of its Merits. His Lordship in Clouscil is 
disposed, liighly and very generally, though of course not - always" ^Ithottt 
Qualification, to approve the Classmeation of Crimes and the Apportiono^t 
of Punishments laid down in the Code; while, on the other hand, notsritb*^ 
standing the reasoning of the Commissioners in favour of Preciseness, he doubts 
whether the great Object of Perspicuity has not in some of the more com¬ 
prehensive Definitions been t<x» much sacrificed, and whether this Defect will in 
fill Cases be supplied by the accompanying Illustrations. He cannot but fear 
that it will l>e felt with peculiar Force when a Translation of the Code shall be 
made into the Languages of the Country. 

4. The Commissioners, in the Sixteenth Paragraph of their Letter, seem to 
admit the startling Effect which Definitions so imperfectly conveying their 
Meaning must have upon the general Reader, and it would, in the Judgment 
of his Lordship in Council, conciliate general Opinion, as well as lx? satisfactory 
to him, if in the Revision which is promised to the Code it should be found 
possible, without the Sacrifice of Precision, to introduce some Amendment in 
til is respect. 

5. '^Ihc important Subjects discussed in Paragraphs 26 to 32 of the Letter 
now acknowledged liis Lordship in Council agrees with the Commissioners in 
thinking should be brought to the Notice oi the Home Authorities with ns 
little Delay as possible. 

6. With regard to the Trial within the Company’s Territory of Sulijccts of the 
British Government for Crimes committed beyond the Frontier, it may jierhaps 
be fairly argued that the Provisions of previously existing Regulations are not 
impaired by the Charter Act; but the j)oubts which have becn^ stated i^n 
the Construction of the Charter Act in this rcsjiect, as well as with regard to 
Offences committed at Sea, ought to be cleared up, and with this view a 
Referi'iicc mmU immediately be made to tlie Honourable the Court of Directors. 

7. Ui.s Lordship in Council fully concurs in the Principle advocated by the 
Commissioners to the Effect that the Penal Law should extend to all liibalutents 
of India, w'itliout Distinction of Rank, though from Treaty, and more perhaps 
in Form of Procedure than in actual Liability, Exceptions will no doubt he 
found more necessary in tliis than in any other Country.. 

8. .The Commissioners should distinctly understand that the Governor 
General in Council by no means intends to indicate his Concurr^ce in all 
the Provisions which they have submitted for the Adoption of the Legislature. 
A very hasty Inspection of the Code has sufficed to show hfe Lordship in , 
Council tb.at it contains some debateablc Points to which he should be unwilBng 
to pledge himself without more mature Deliberation, but for the Diseussion of 
which ne dtx's not at present possess sufficient Leisure. W'^heh ihe; pointed 
Code is laid before him his Lordship in Council will be prepareA to au^;^;tho 
Course which may then appear to him to be the most advitoh'la few 

and systethatic Examination. .i . 7 ! 

9 . The Code is herewith returned to you, in order that it may printed, 

under the Superintendence of the Commissioners, .j^d the Appendix; of 
explanatory Notes shbiUd be printed with it, containing, as those JNotes dp. 
Discussions most interesting and useftil to those who take part, in sudb ' 

ns* the present. Should the Commissioners deem it neoessary, their 

now unaer Acknowledgment, may also be printed, blit in that Case his Lord^Mp 
in Co^ulcil is of opmion that any X;ai^age^il 7 <Mi?dcit^ jh Fifih 
.w^cb may seem td» bear the Chiun^** of 

MaliotE^^an Systems of Law^vimd may to 



-,j?V*®^ vAVIti ftndL 

lpri^|[jraFp)^^''^iByi^^ .of 

. j |ir^ois^ to 1!^' of 4et«ilibd Butea, ito subnut 

_ __ tbo Syst^ whl 0 b diey V 6 ald {>ro|>o^ to introdabe^BHr the 

Coosidci^pn of the Governcw General in Council. ^ This Task will not, his 
Ijof^hip'"ih' Comidl trusts, materially interfere with the Transmission of 
Bepli^’'-tb. huisbeJQaneous lleferencefi (eome of Ions standing) ‘which hteive 
been .iho^ fcbm ^hte to Tinie by GpvcraiAent for the Opinion of the 

I have, See. 

(Signed) W. H. Macnaghten, 

Secretary to the Government of India. 


J. P. Grant Esq, to U. D. Mangles Esq. 

(No. 84.) 

Sir, ^ Indian Law Cuumitssion, SOtli Dcc‘cml)er 

1 AM directed by the Indian Law Coininissioiiors, with reference tt> Mr. Secre 
tary Macnaghten’s Letter to ray Address, dated the 5th of June 183",. No. 182. 
to request that you will inform the Honourable the President in Council, that thi 
Penal Code originally submitted by the Cotmnissioners with their Letter of tin 
2 d of May last, after having undergone a careful Revision, has now Vtecn printed 
with the Notes, and that several of the C^opios are already fit for I>i.strihution. 

2 , Twelve hundred Copies of the Work have lKM?n pripted. Tiic Cominis 
sioners think that, if permitted by the Government of India, they can di 8 ]K)Bc o 
Two hundred of these at home and in India with public Advantage, ’'i'he; 
imamne that the remaining One thousand Copies, it distributed to the ThrJ 
loc(U Governments, will be sufficient to allow One Copy to lx; sent for Con 
sideration and Remark to every Judge of the Supreme Courts, cverj' Suihlei 
Provincial, and Zillah Judge, every Commissioner, Magistrate, and indep<‘mleci 
Joint Magistrate, every Member of a Bo.ard, and ewry Collector concerned ii 
the Collection of Revenue of any Dcscrijition, and every Officer of any othe 
Denomination who possesses the Powers of any of the above Eunctionarie 
under a ditferent Name. The_ Commi.ssioncrs also think that a sufficien 
Number will rematn for Distribution amongst the Members of the Council e 
li^a and the local Governments and their principal Officers, and such othe 
Petisons oa any Government may desire to consult, ns well as for public Sale u 
each Preudency for the Use of such private Persons as may desire to remaf 
upon the-Work. The Commissioners presume tfiat the Government will nc 

.object to wiy Reprint of the Work which may be undertaken by any privat 
Person* ' ' 

3 . If this .Scheme of Distribution be ^proved of by the Govermnent, tb 
.Cobttmssionen will transmit to your Office One thousand Copies, rctainin. 
in tbmr tnfm Office Two hundred Copic.s. They will at the same Time ‘iibmi 
ait AoExfimt of the Expense bf Publication, whence the Price of each Copy t 

. bie'<ffibred for Sale may be determined. 

I have, See. 

(Signed) J. P. Grant, Officiating Secretary. 



E. D. Manoues Esq. to'jC* E. QUaiwr EM}. ' 

(Legislative Dep^rtou^ No. 9.) ' 

Sir, Council OJtkamber, 5tli Jamuury 183 €k 

I AM directed by the Honourable the President in Council to aefcnovdedge 
the Receipt of your Letter No. 84., dated the 30th ult., and to request that you 
will cf^umnunicate to the Indian Law Coinmissioners the Sanction generally of 
hiH Honour m Council to their Propositions for the Distribution of the printed 
Copies of the Penal Code now ready. 

I am, &c. 

(Signed) U. D. Makgues, 

Officiating Secretary to the Government of India. 


No. 44. ^ 

W. II. Macnaghten Esq. to R. D. Mangles Esq. 

(Legislative Department.) 

Sir, Head Quarters, Camp Meerut, 12th February 1838. 

I AM desired by the Eight Honourable the Governor General of India to 
acknowledge the Iteceipt of your Letter No. 8., dated the 11th ultimo, trans' 
mittiiig Six Copies of the Draft of Penal Code, and Copy of a Despatch to the 
Ilonuuiublc the Court of Directors, No. 1. of 1838, in which it is stated that 
tlu‘ iiiipoitant Subject of this Draft will come under immediate Consideration ; 
and in reply to state, that bis Lordship will hope to lie furnished wnth the 
Result of tHe Dcliljerations of the President in Council previously to its being 
coiiununiciitcd to the Honourable Court. 

2 . It diH's not, however, fully iippt*ar whether it is intended that these 
Deliberations should hav'C reference to the Code itself, or to the Course ot 
Proceeding which shoidd be in the first in*-tancc adopted in regard to it; and 
his Lordship has great Doubts whether the Time is yet conic when a critical 
Kxuiuination of tins inipoitnnt and difficult Subject could be properly undertaken 
by the Government of India. With regard to the Course of Proceeding to be 
followed b_> the Gov eminent, it has Ijccii in his Contemplatiou that the Droit 
should b<' ulluvvcd to cirenlate for some Months here and in England, and that 

S ix'viously to its being in any degree adopted by the Legislative Council, the 
latters to which Attention shall hav’c been particularly directed should be 
considered by the Government, and sent, vvitli an Expression of its Opinion, for 
further Discussion by the Law Commibsion. 

3 . Where such Reference shall hare Relation to the great Principles of Juris* 
rudcnce, it seems probable that in some Instances Instructions for the 
iuiiliince of the (.ouncil will have been received friMn the Honourable Court, 
and in others, bearing more Riri'c^tlj' upon Indian Feeling and Indian Opinions, 
theic will be Means of (/omraumcation with the best Authorities of tnis and 


I 



4 . Upon the latter of these Points his Lordbliip will throw it out ftw the 
Coiusiderution of the IVcsidcnt in Council whether a Reference might not well 
bo made to the several Supreme and Sudder Courts of India upon the Suliject 
of the Code. Regarding it as a whole, the Judges of these Courts might he 
inv itod, without entering into Minuteness of Criticism, to express their Of^on 
upon its general Prinri^es and Arrangement. They would state wither their 
Attention has been prominently drawn to any Points in which the Code seems 
to them to be cither wanting or excessive, and how Ihe m<»t> matethd 
vibions for the Protection of Persons and of for the Defini^an of 

Crime and the Apportionment of Piknifiliiiieiaft>‘«dc to Be lecimiciled Prin* 
' * Ics in themselves sound, mr with ^ m iUndaratood 4ilnd:»«Ined 

the Individuals, of whatever 

.„e Judges of each Ocurt ^ with 

Arfttantaoe xecHiested to iimier^raINiiiiiFlMBiTir^ nf sc^nc 



distinct ClispfeWW'iM Co(^to>«»d ta\eqp(»:t iSteu: VSews (^kecping m mind 
e^pecutl^ tti^ $v8taai8 cf ti«w at pt^mkt^ Itdrojuuatevied Iw tiiem re»pecti\ eU ) 
of the Ohnia^ipM of Iheao PofUi^ of t^e Wonc* 

5. If;, hi0«ir«ver/1)e3^d thia, the Frea^f^hnt in Couodl should be of opimon 
that » mote: earty (Sotisidemtaon by the Oot^etxinient of the Code in detail h 
deKi«rible» hia Ivordslup would willingl|r gpve his best Attention to any Ibt>p<>s]ii 
made this View. 

1 have, See* 

(Signed) "W. H. Macnaohtgn, 

Secretary to the Government of Imlia 
with the Governor General, 


ICo. 45. 

R. D. Mangles Ksq. to H. OiiAMiru Esq. 

(Legislative Department, No. t'rt.) 

Sir* . b'ort Willitun, 12th February 

I AM directed by tbc Honourable the Pr<*Mdent in t'ouiieil to iorvvard to 
\ou, in order to their Ixdn^ laid Indore the Right Ilonournide Hit (JoAcrnor oi‘ 
Fort St. George in Council, I5(» Copies of a (proptiseti) IVnnl Code pivpnred 
by the Indian l.<aw CJornmissiomTs, nml to r(‘quest that the M'ork may nWive 
the Consideration of the Right Honouralde the Governor in Council,‘and that 
the Otipies now supplied may In* distnbuled in such a Manner as nm\- tend, m 
his Judgment, P> the mo.st useful Results, 

2. The Legislative Council will thankluUy rtnvivt* any Renmiks uiion tlu 
Code, and all Information upon Subjects eonheettd viilh it, that muv lx* ollertHl 
cither by Public Officers or bj Individuals, fiom a Desiie to render it as 
t'omplotc and free from Faults as possible. 

3. I'hc President in (^ouneil is of opinion that the (\mit of Sudder P’onidar> 
Adawlut should be required to colJcet anti digest the Opinions of those 
Members of the Public Service, whether subordinate to them or othtTwise, 
whom they may deem qualified to aftbrd valuable Information upon anv ol' tlie 
important Subjects to which the (’ode rclati"-, to point out neferts or to 
suggest Improvements; and that they should hand up the Returns that lhe\ 
may receive to their Requisitions, w'ith a Report ol'their on n Opinions, tluough 
the local Government, for the (JonstdiTutiou of the Ijcgislative ( Vmiieil. 

4. Htfi Honour in (Jouncil requests that the Right Honourabh the (u>v<tiiot 
in Council nill favour him with lu's Opinion as to the >.afne Larig-uage oi 
Languages into which the proposed Code ought to Ik* iiimiediatelv tiauslnfed, 
with a view to its Distribution to'the most intelligent .Members of the Nati\<* 
Conunuity under your Presidency, and will inform him as to the Mt ans avail* 
able for the prompt and aatislaetory Exwution of tin* Work of Translation, 
manifestly requiring much both of Ability and Care. 

I liavc, &e. 

(Signed) R. D, M\nc.lls, 

Officiating Secretary to the Govermnent of India. 




No. 46. 

R, D. Mangles 3Esq. to W. 11. Wathkn Esq, 

(Le^slutivc Department^ No. 103.) 

Fort William, 12th February 183S. 

: by the Honourable the President in Council to forward to ypu. 

tiieir being laid before the Right Honoitruble the (Jovenior ol 
-.ijs J 0 Q Copies of a (proposed) Penal Code preparefl by the 

loners, and to request that the Work may receive the 
Honotmable the Governor in Council, and (hat 
may be distributed in such # Manner as may tend, in 



2. Tl».. 



2 . The Legislethre Council will t}iaideCiai^''TeoqSTe ea^fr'HeiBaiAn n|Km the 

Co<Je» and all Informaticm upon Sulnecta oONtuiecte# witih ft^ tiuht au^ be efieml 
^(Eherhy Public Officers ot by IttdivMnials# finish'uOat^te^fCiiider tfcea complete 
and free from Faults as pcsinlde. ' < > • 

3. The President in Council is of oninian that the Court of Sadder Fotajdary 

Adawlut should be req^uired to collect and digiest the OpinkKits of those 
Memt>or<t of the Pub|Jc Service, whether subordinate to^ifaehi cr otherwise, 
whom they may deem qualified to afford valualile InfinrmatuHi dpOn any of the 
important Subjects to which the Code relates, to point out Defect^ or to suggest 
ImproircnicntA; and that thc^ should hand up the Returns that Uiey may 
recHve to their Requisitions, with a Report of their own Opinioni^ thro^tgh the 
local Government, fbr the Consideration of the Lcjpslative CountH, * ' 

4. His Honour in Council requests that the Right Honourable the Gofvemor 
in Council will favour him with his Opinion as to the Native ljuDguage or 
Xianguagcs into wliich the proposed Code ought to he immediately tranuated, 
with a view to itb J-)istribution to the most intelligent Members of the Native 
Community under your Presidency, and will inform him as to the Means 
availalilc for the prompt and satiafactoiy Execution of the Work of Translation, 
manifestly retiuiring much both of Ability and Care. 

I have, &c. 

(Signed) R. 1>. Mangubs, 

Officiating Secretary to the Government of India. 


No. 47. 

R. D. Mangixs Esq. to F. J. Haluday Esq. 

(Legislative Department, No. 48.) 

Sir, Fort William, 12th February 1838. 

I AM directed by the Honourable the President in Council to forward to you, 
in order to their being laid lx?fore the Honourable the Deputy Governor of 
Bengal, 200 Copies of a (proposed) Penal Code prepared by the Indian Law 
Commissioners, ami to i*cqiicst that the Copies now supplied may be distributed 
in such a Manner as may tend, in his Honour’s Judgment, to the most useful 
Results. 

2 . The Legislative Council will thankfully receive any Remarks upon the 
Code, and all Information upon Subjects connected with it, that may be offiered 
either by Public Officcis or by Individuals, from a Desire to render it as 
lOinpletc and fiee from Faults as possible. 

3 . The Prt'sidoiit in Council is of opinion that the Court of Sudder Nisiamut 
Adawlut should he requned to collect and digest the Opinions of those Memliers 
of the Public Serviee, A\hcther subordinate to them or otherwise, whom they 
may deem qualitied to afford valuable Infonnatiou upon any of the important 
Sulgects to w’hich the Code relates, to point out Defects, or to suggest Improve¬ 
ments ; and that thej should hand up the Returns that they may receive to 
their Requisitions, with a Report of their own Opinions, through the local 
Government, for the Consideration of the Legislative Council. 

I have, ifc. 

(Signed) R. D. M.vnoles, 

Officiating Secretary to the Gov^nment of In^ia. 


No. 48. 

R. D. Manoi.es Esq. to J. Thomason Esq. 

* (Legislative Department^ No. 68.) 

Sir, F(^ W^iam, 12& February 1888. 

I AM directed by the HonouraUb the President in Cc^cO to frnward tO you, 
in ordw to their l>eing laid before the R^t Henourahle the Cte^emor 
G«Wfml of India, 150 Copies of a (|»8posed} Fenal Code prti|MF«4j^ the 
Indiiut Baw Comonssioners, ai^ to nn^nest thrt flln Coplea new may 




StlQia Su 

tsfi tie I^wlts (M 
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ct«d w|&. tl^at m&v tte 
a Desire d rentier it 


til Qpui^l is of quaioit that the Court of Sudi^ Kiaauiut. 
Adatduti;;,shcHiid be .^uired to collect and di|^t the Opinions of those 
Ulc^bCni' the Pablic Servicct wb^faer subordinate to them or otherwise, 
who^ they ms^ de^ affbrd valuahle Information upon any of the 

imp^ntant Sulgects jto which the Code relates,, to penot out Defects, or . to 
sugg^t Improvements i and thatthev should hand up the Returns that tbev 
nmy rcMyCi to their R^uisitions, with a Report of thmr own Opinions, througti 
the fodd Govermnent, for the Consideration of the Lc^slatix'e Council. 

I'haw, &c. ■ 

\ (Signed) R. D. Manoles, 

' OIRciating Secretary to the Government of India, 


No 19. 

'fhe Govebnment of India to each of tUe Jirooss of the Sopbeme Coubts of 
Bengal (Nos. 41. and 42.), Madras .(Nos. ,18., Sf)., and GO.), and Bumsav 
(Nos. 56. and 5".), mid to the Uecurder of Penang. 

(Legislative Department). 

Honourable Sir, ^ Fort William, I2th February 1H3H. 

In forwarding for 3 'our Consideration the accompanying Copy of n (pro¬ 
posed) Penal Code, prepared by the Indian Law C'uininissionors, we eame!«tly 
remiest that we may be favoured with such Observations upon its Provisions, 
and such .Suggestions for supplymg any Defects that may w fouml in it, as 
ma^ be dictated by your intimate Acquaintance with the important Subjects to 
which the W'ork relates. 

W^e have, &c. 

, (Signed) A. Ross. 

W. Moribon. 

^V^ Shakespeah. 

C. H. Cameron. 


No. 50. 

R. D. 'Mangles Esq. to the Advocate Genebaw, the Standino Counsels, and 
the Company's Attobneys at each of the Three Presidencies. 

(Legislative Department). 

Sir, Fort tl^llliam, 12th February 1838. 

In forwarding for your Consideration the accompanying Copy of a (pro¬ 
posed) Penal C^c prepared by the Indian Law Commissioners, the Honourable 
the Presidmt in Council eamettiy requests that he may bj favoureil witli such Word* m uttUn 
Observations upon its Provisions, and such Suggestions for supplying any 
Dwfecte’ that may be found in it, as may be dictated by your mfimnfe (^mpnuy'fl At- 
'A^i'W^Bianoe with the impevtimt Subjects to which the Work relates. tomfj ji. 

Ihav^, &c. 

' ' -(S^hed^;*' ■■ ,'R. D. Mangles, 

i-/• V ; ' pffidat^/Seerctary to the Government of Indil 



% 


R. D. Manolbj ‘Em; 'td'Sir'f'' 
’(I^ii^slaiivc Deptainieii;^,■ 

HonouraMo Sir, Fort ^ffliaii^ i2th Felwniwy 

I AM dirccteJ by the Honourable the President in Coimcu to wwaroi tw 
your Information, and for any Observations with which you may disjw^ 
to favour the Government, a Copy of the proposed Pend Code sutmiitted by 
the Indian Latv Commissioners. : , » 

I have, &c. 

(Signed) R. D. Mangles, ,, 

Officiating Secretary to the Government of India. 


No. 52. 

R. D. Mangles Esq. to W. H. Macnaomten Esq. 

(Legislative Department, No. 1760 

Fort William, 26th February 1838. 

I am’ directed to acknowledge the Receipt of your I.«tter dated the 
12th instant, and to request that you M'ill inform the Right Honourable the 
Governor General of Imlia, in reply, that it was by no means the Intention of the 
Honourable the Presiilent in C-ouneil to intimate by the Letter to the Honour¬ 
able Court of Directors to which his l^ordship refers any Intention on the 
Part of the Legislative (Council to enter instantly, or without a previous careful 
Collection and (Collation of the Opinions of all ^blic Bodies and Individuals 
(lualified to afford useful Tnibrmation upon the Subject, on a Discussion of the 
Draff of a nronosed Penal CUkIc submitted by the Imlian Law Commission. 



Ilkw H«inmr Iti founrll rfciw i" tici-l H 

UJrfhl- lloiMMimlih' tht' Govtjnu/r li roumdl 

Mfill iHvoiip hi«i wltli hia Opinion na t«» tlw* 
NnliVM l4ininuifn- or lu \yln<*M 

Uio |>r4)i»ont'Al ought I** im ir!i dwitoly 

trAtWlMoa, with M vli'W to It.s UiatrUmtioU to 
the most inli'Uig*u»t MrnilM i’H of 1 . 
Conmiiiiilty umtrr y«>n>‘ I'ls'suii'no. am» will 
infirin liimab U* flu* l*'»* 

pn>Ul|>l ttIWl Mlfiwftu'lorj •>! till* 

\Vork of Ti*!Mu*lHlli*n. munU'issUy n-qulrnig 
iiiuoli W»thol’Ali»lik\ anil Cuio." 


Margin*, Jiave been made to the Governors in 
Council of Madras and Bombay, and to the 
Deputy Governor of Bengal,) will have ap¬ 
prized his Ijordship in some measure of the 
preliminary Steps which his Honour in Coimcil 
has deemed it proper to take, in order to obtain 
Possession of some of the Materials upon which 
his Deliberations oji the proposed Code might eventually be founded. Her 
Majesty’s Judges and the Law Officei-s of the Company at each Presidency, as 
well as the Recorder in the Straits, have l»een severally addressed to*tbc same 
Purport. A Copy of the Letter written by the Board to the several Judges is 
appendetl, lor his Lordship’s Perusal. 

From the foregoing Explanation the Right Honourable the GoverncU' 
General will perceive that the Sentiments of his Honour in Council with 
respect to the Manner in which the Di.scussiou of the proposed Penal Code 
shoidd Ik; entered upon accord in the main with those expressed in your. 
Ixftcr under lleply. The Assurance given to the Honourable Court only 
ini ended to imply that the important Sulgect .of that Code would command 
the earnest Attention of the Legislative Council, and that the Jesuit of theiJr 
I)elilH.'rations on it would lx? duly communicated to the Authority in 
the Presiilcut in Council never havdng contemplated sudi an ga 

the Examination of the whole of the VMt. Field oyer .wiiMdi-.thc^Work 1^^ 
l.aw Commission extends without previously. calRttg iii..-the Aid of heeifc ■ 

informed Minds in India, both. European imd 
The Time which the CoRectibo of Inf^^ 
these SoureesxWBl. om^y i^ tlm Honpdnude 

Court to^hwsh tho 'E^ a8 lixa.Z>ord- 

ship'' ha8;,>mtf«#a|!ii|,ii!S!#j,, 

Poittts'tbr pi^ssjon^s ** 


Hw llotK>iir IMiiurfl 
htw Row wttUw l^mablomtion itu* 
MofljsurM iiropcrt« Ik> takw for tlio 
Iniimodtato Tmffalali«»« id" Uic pto- 

tilMi tlio liOiifninKc^ft 
<*uiTotil ou tuia Hido of 



4. H«^d|^,imui|ilMed I4» X^ordsh^ H |»D«R«tki& bodi oi the gieocvMl Vicw^ 
of the Xrfei|P|^dkKfive Crouncu and of llus $te|>a that have been actuany taken to 
caa^ them hitb effect, i am directed to reoikest that ho tnll ihvour the PrHIdent 
in Ooo>$kSI vrith Ida O^nioit, wliether» with reference to Para^ph 4. of yonr 
Letteavany more particolar Heana shoald he uaed to elicit me {Sentiments of 
any Fablic Aath<mtic8» either j^neraUy, or, as suggested by the Govemoi 
G<mer^ by requesting ** the Judges of each Court to undertake a more 
♦♦ fMuticular Examination of some d^net Chapters of the Code.'' 

1 have, fine. 

(Signed) R. 1). Manoi^es, 

Officiating Secretary to the Government of India. 


No. 53. 

W. H. Macnaghten Esq. to R. D. Mangueb 1 
(Legiblative.) 

^ Sir, . Simla, liJth April 183*<. 

I AM desired to acknowledge the Receipt of >our Letter, No. l/o, dat«l the 
26th February last, ivith its Enclosuiie ; and with ivlerenee to the Fourth Para¬ 
graph of that Communication, to state that the Right llonouruble thcCiovenior 
Ooncral is of opiniou that it will lie expedient to eonsull the Judges of tlie 
Sudder Courts at eaeli oi tJic i*rcs«icnt les and at Allahabad on the Pioiisions 
ol tlic CikIc ; and thev sliould be paiticuloily iequ<-sted to state tlicir f)pimoii, 
not only as to nhcthci Piovision is made m the ('ode tor the different Oftenees 
which arc prevalent in India, Init also os to the ISeeesbitv oi the projK>s«‘d 
Enactments, and the Adapt.ition of the jiroposed Penalties with leleitnice <o all 
the Circunibtances of the Country, and to the Habits and hit lings of the l.irgi 
and various Population whicli will lie affected b^y tlu lu. 

2. With regard to the Mode of delivering their Opiiuon, Ins Lordship Ihinlvs 
that it may with Propriety lie left to each Court to determine whether then 
Opinion should be pronounced on the entire Code, or wliether some Mepnralc 
Chapters should also more particulai Ik.- re|iort<Hl on. To his Lordship it 
appears that the act mate ana close Ex.iniination of s(jinc distinct Chupter" must 
be considered nearly indisj^iensable to the Formation ot a sotislaefoiy Judgiiunt 
on the \t'ork. 

1 have, A(. 

(Signed) W. H. Ma< MGini.x, 

Secittary to tht Government of linliu 
with the Govtrnor General. 


No. 54. 

R. D. Mangles Esq. to F. J. Hallid vy Esq. 

(Legiolative Department, No. l.'il.) 

Sir, Council (Jhamber, 7th Maj J8.3fl. 

{k oontinaation of my Letter No. 48., dated the 12ih* February lust, I am 
directed by the Honourable the President in Council to rcquc*-t that the 
Bkmoiiinblc the Deputy Governor will be pleased to cause a Copy of the 
imo<jigl|Mi|iy|nK Communication, received from the Secretary to the Govcmnient 
the Right Honourable the Governor General, under Date the 
1^ ubdmo, to be mrwarded to the Sudder Court at this Presidency, for 
their SamnourtiOB and Guidance in their Examination of the proposed Cruntpul 


Code. 



1 have, &c. 

( Signed) R. D. Maxolss, 

Offidatmg Secretary to the Government of India. 


F 3 


No. 55. 



•Sir, 


Ik continuation of "mv Letter No. 88,, iwj , 

directed by the HonoWble the President in Ct^cU to, reqn^ tlijj,«» R^t 
Honourable the Goy^or in Council -will be pleased to cauwj $ Ct>fj Of wO 
accompanying: Cotihnuniention, received from tne Secretary to the G^eroBflotit 
of India with the Right Honourable tBc Governor. Gener^.iB|i^,|la!te"^^^^^^ 
13th ultimo, to be forwarded to the Sudder Court at Fort 
their Information and Guidance in their Examination of the propoa^j,f^Si^l 

Code. " , -is, 

I liavCj cSpc» , 

(Signed) R.D. Mangles, . , 

Officiating Secretary to the Government of India^-, 


No. 56, 

w R. D. Mangles Esq. to L. R. Reu> Esq. 

(Legislative Department, No. 320.) 

Sir, Fort William, 7th May 1838. 

1\ continuation of my I^ettcr No. 103., dated the 12th February fast, I am 
directed by the Honourable the President in Council to request that the lUg^t 
lionourablc the Oovemor in Council will be pleased to cause a Copy ol the 
accompanying Communication, received from the Secretary to the Government 
of India with the Right Honourable the Governor General, under Date the 
13tlj ultimo, to he forwarded to the Sudder Court at Bombay, lor their 
Information and Guidance in their Examination ot the proposed Criminal 
Code. 

I have, &c. 

(Signed) R. D. Mangles, 

Officiating Secretary to the Government of India. 



No. 67. 


R. D. Mangles Esq. to J. Thomason Esq. 

(Legislative Department, No. 321.) 

Sir, Fort William, 7th Mav 1838. 

In continuation of my Letter No. 68., dated 12th FebrciftrjTOaat^ 1 am 
directed by the Honourable the President in Council to revest that the ^ght 
Honourable the Governor General in charge of the N. 'W. Province will be 
pleased to cause a Copy of the accompanying Communicatioo, TcCmved fimn 
the Secretary to the Government of India with the Rig^t Houoorable 'the ^ 
Governor General, under Date the 18th ultimo, to be forwar^ to the Sudder 
(!)ourt at Allahabad, lor their Inlbmiation and Guidance in their Ex a mina tion of 
1 he ihxiposed Criminal Code. • . v 

♦ I have, &c. 

(Signed) ' R. D. Mangles, 

Officiating Secretary to the Government of India. 
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Imwever, that we are about to be so engaged, we feel a 
U|Knt us to observe, that if we were oalled upon to prepare a Code 
.OvK lutd Cnminal Procedure wc abaH have no Hesitation in saj^g that 
bjmHto .auch a Ti^fc could accomjdiidicd it would be necessary mr us, or 
se^ dr us, to visit the Territories sd||pct to all the lhdian>^Prcsid(mcics, for tin 
Piirpose of instituting Inquiries of a ^ture too minute to be efTectuaUy cametl 
onmsewbere than in the Neighbourhood to which they relate, and that even 
with respect to such an Outline as will enable your Honour in Council to judge 
at what Cost a Code formed by •filling up its Details could Ik* kept ui 
Op^tion, it will be unposdblc to foresee with Certoiuty how far the Pit»> 
visions which we may recommend in such an Outline, *if drawn up by n<< 
without moving ftom Calcutt^ may bear the 7’cst of that local Inquiry which, 
as we have just said, must in our Opinion precede the Completion of the 
Code. 


3. A apod many of the miHcellaneous References ulhided to in the lOth 
Paragraph of Mr. feretory Macnaghten’s Letter of the 5th of June 1837 
have since been replied to separately ; a very few still remain for special Con¬ 
sideration; and the Remainder, which appear to iis to relate to Subjects that will 
be besd considered in connexion with general C’odcs of Civil Law or Civil oi 
Criminal Proceedarc, will be noticed shortly in One general Coinnmnication to 
your Honourable Board. 

We have, &c. 

(Signed) C. H. Camkbon. 

P. Miii.BrT. 

J. Ymjvo. 


No. 59 . 

R. D. Mangles Esq. to W. H. Macnaoiitln Esq. 

Legislative Department (No. 132.) 

Sir, Fort Williuin, 5th March 18.38. 

I AM directed to request tliat you will lay the uccotnpanning (’op.v of a 
Ix?tter from the Indian Law Commissioners, dated the 23d tiltiino, before the 
Right Honourable the Governor General of liuha, and sola it iin Kvpii'ssion of 
bis Sentiments thereon, informing his I.,ordship, at the wmie Time, that, notwith¬ 
standing the pcMsible Drawback on th<* Yalue of the Inforinatiou cMllcd foi, 
pointed <mt by the Commissioners, the Honourable the President in Council is 
of opinion that they should be instructed to proceed in the Picparation of an 
Outune of such a System of Civil and Criminal Procedure as in the octiuil 
Stide of their Information may appear to them Ix'st adapted to the whole or 
to the various Parts of the Territories of the East India Company. 

1 have, &c. 

{Signed) R. i>. Man(,i^, 

Officiating Secretary to the Government of India. 


' ' No. 60. 

W. H. Macnaohten Esq. to R. D. Mangles Esq. 

(Legislative Department.) 

Sjir, ^, - Camp at Mahnn, 26th March 1838t 

1 *3$ dmected by the Honourable the Governor General of India to 

ac&ncnrMIgn Eeoc^ of your Letter dated the 5th instant, submitting Cr^y 

of a XiOttmr Ibaeai the Law Cemun^wioners dated the 23d uRimo, and soliciting 
the Odveni^ GeuMfil on the Fpspan^kub of an Outline of 

such a ClbDihtdi PflNaedtpe as inajr appear best odapted to 

the (ft (Xfthe Bi|se Companyf 

V . 2. In 







( 


w 

^•t> 


2. la reply ^ am denied, to olwemu ihb^&memot G^oeml ooncurs 'in 
tbe'Opmioa expressed oo ttdi (kseitam^ 

hi Oouocil, and nis Lordship is ei o^hion hi flie preoe^'Stnfc of 

the Commissioo, it would not he dcurahle fh^t they ghoold ^t;the iWidency 
Of separate. The Preparetioo of the Code way on aecor^og; to the ^wnual 
State of the Informatitm possessed by the Comtnindoners. If ueemni aeoen^ 
sary, previously to the Completion m the Code, tte several Distrii^ hf fte 
Country may be visited by the Commissioners, mther colleetiTety or indi* 
vidually, as may seem most expedient. 

. J have, Dec. 

(Signed W. H. MAONAORTBir, 

Secretary to the Government of India 
with the Governor Gen^aL 


No. 61. 

ll. D. MANOLEsEsq. to C. II. Camebon, F. Millett, and J. Yocno, Esquires- 
(Legisltttive Department, No. 1.35.) 

Gcnlleinen, C'lmnciJ Ohaiulier, l6th April 1838. 

1 AM directed to acknowledge the Receipt of your Letter dated the 23d of 
February last, and to inform you, in ivply, that the Honourable the President 
111 Coun<’il js oi’ opinion, after consulting the Right Honourable the Governor 
Gem nil upon the Subj<‘et, timt in the pR'seut State of the Commission it 
would not be desiiable tliat joii should quit the Pnsideney or separate, and 
('onsequently tliat you should priweed in the Preparation of an Outline of such 
a System of Civil imd (’rmmml Procedure, as in the actual State of your 
Information may appt'ar to you best adapted to the whole or the various Parts 
of the Territories ot the East India Company. 

I have, inc. 

(Signed) R. I). Maxui,es, 

Odieiating Secrctaiy to the Government of India. 


No. 62. 


aoth March IS.-W, 
No. lai. 


Exiuact fioni the PBorcroiNOs of the Hononrublc the ParsiDENT of the 
Council oi India in Council, in the Legislative Dopat tincnt, under Date 
the 8th October 1838 (No. 353.) 


II. CiiAMitn Ksq. to IL D. Manoles Esq. 

(Judicial Department, No. .39.) 

Sir, ^ Fort St. George, 6th April 1836. 

With inference to the concluding Paragraph of your Letter of the 12th 
February last. No. 88., 1 am duected by the Right Honourable the Governor 
ill Council to transmit, for the Information of the Honourable the President in - 
Council, the accompanying Copy of a Letter from the Register to the Foujdaf^ 
Udalut, stating the Opinion oi that Court as to the Languages into which the 
proposed Penm Code prepait'd by the Indian Law Commissyonws ought to ^ 
immediately translated, mid the best Means in their Opinion availahfo at fdiis 
Presidency foi the prompt and satisfactory Execution of the of 

Translation. 

2 . The Right Honourable the Governor in Council conOurs with the Judges 
in thinking that it wfrl be sudicient for every uscM Purpose if the proposal 
Code be translated into Tcloogoo and Tamil, as they are the Two prkidipal 
Lfuiguagcs spoken in the Provinces under this Presufrucy; but his LordsW 
in Council considers that, in order to combine with Expeditkm mw 

Accutuot in the Perforinance of the Wodk, % isill be m^ie^ent to eu * 

Mr. C< 1% Brown to make the Teioogoo Tronsiotioia aalyr of the propoeedl 
N^eaoe the Tamil Transktar tq ~ 

t, into Tanul, and Ik neconlb^i 

th* Indent 4 ^ ^ 







^ tliat !i 

i«t»(e H^B^lim by a l>o«uk^ba for tho eath« 


wou^ lil^l^im' by a I^GMMk^liaa for tho oathw 

Wo^ W'Tma^osi^ iiksriliead of by ii,.ttHm»^'iS«l 8 i‘y; and b«i lioH^ip in 
CwauaL idbdido io leave H io the Honoutable the Fiesideitt in Coundl to deter¬ 
mine the 'dmotint of Donation to be aooordiujgly fpranted to him* meroly 
obie 9 rdn& tha| as Mr. Brown is precluded irom beine appointed to any Office in 
tim l^mcee under this Presidency, except in the Political Dcpaitmenf; as wUl 
ttaAiiMS(moii>ri 4 »ckMrt.d>t«a«Mh 8 <^^ be seen Drom the Letters noted in the 
o>«rt. <i.i.d Mai^in, which aits already before the 



21^%, 


[Diioml>|ftOoiar^4ateaaih ^muiito ^^9884 


Siwreme Government, he &t present holds 
only the ISituatiou of Persian Translator 
to Qovenunent cm a Salary of Bs, 400^r Mensem. 

4. 1 am idso diitxted to request, ii the Work translating the proposed 
Code into the Persian Language has been undertaken in Bengal, tliat a few 
Co{ttes of it in that Language may be reserved on account of this Presidency, 
for the Purpose of being distribute to the most intclhgcnt Members of the 
Mahomedan Community under this Presidency ; and to state that the Judges 
have, under this Date, been called upon to report the Number of Copies which 
will be required for this Purpose, and that a Copy of their Reply, as soon as 
received, will be forawded for your Information. 

I have, &c. 

(Si^ed) H. Chauikr, Chief Secretary. 


Eucloiiure 111 No, (i2 

W. DoUUIJIH to the (JoVhKNMENT OF INDIA 
(Foiytlarry Udfdut, No 105) 

Foujdarry TTdalut, lio^trarb Office, 

Sir, 2(>th Miiich 1838. 

WiTll reference to Painc^apli I of tlic MiniiU*H of C’on- 
sultation uiirW Date tho 14<t1i lUKlaut, i am dirct Wd by 
the Juclgea of the Court of l^’oiijdarw Udaliii U) trans¬ 
mit to jou the accoiiipiui^'in^ Indent for S<*v<*nty two 
Copies of the propcjsed Penal CVuh* Sixtv-iive f'opieK of 
which the Judges piopobc tbatrihiitiiig fV»r tho Cpinion 
of the hoveral Ifioal (Jllhci-s designated in the Margin. 

2. Tho cf " ' . 

Opinion of 

<\>do nee<l to he itimjcdndely tninHiatcHi at JUacltoH, are 
Tamil and Teloogoo, and an the Tamil atel Teloogoo TiaiiHlators to Oovemrnont, nidf^l 
by their Hiiiall EstahlwhmentB, are not of thenist Ives hkely to Ix' eipuii to effect tho 
prom]>t and Mitisfactory Execution of the Woik, it occurs <0 the Judges tJiat it might be 
best accom]>lihhe<l by a Coimnittf e of Natives, aupeiinu-ijilixl by the* Tamil and Ti^>goi> 
Translators to Government an<l Mr, C P. Hro^m, wIjoso exi<^iisivc Knowledge of Uie 

. w_ _ii__ T_ 1 _A_L_ 1 _n* _ _. 1 ._Ta Ai 


CtiplM 

Fiiur Pro\fn<iBl Ciuirt* Thiw Copu-* 
each - . . • - 

Twelve Killiih Jiidm 
Ktaltt AttsUtiuit J ii(t#r ui - • - 

Prlticniial Mu.lclor kuimii, llonoro 
mm ttion XLi^fiHtT^u** . • . 

Tl>iiU*iii OUtmt Mufastratuii • 


FoulOaKte Udalut 
Ur Caaaini^or 


is 

is 
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IW 
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nr 
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crai MM:ai i^irKei-s ocsiguateu in tiie margin, 
chief Nati\e liiiiij^uageH into whh h, in the 
f the 0<»ur< of Koiijdan^o Udalut, the prr>}>os 4 Hl 
{ to he itimjcdudely tninHlfibxi at Macliaa, are 



3. The Court apprehend that the Reverend Mr Ta>lor, employed in the Examination 
of the M^KenJEie ManiiAcrixjta, undei Orders from Ooierninonh with otliers coimeft'ti^U with 
the CoUgafe, might also aid in it, ef^rfaUy in the Tamil Vennon. 

♦. A Persian Translation of the iitoposed Code will, the Couit conclude^ la* x»rej[)au*d 
bi IfongaJ, and from ilionce tlie Judges would suggest tliat t.’opics lx* procured for Disiin- 
bution to the most intelligent Uembera of the Malioiuedan Coistmunity under this 
presidency. 

(Signed) W, Dovolas^ Registrar. 


No- 63- 

H» CuitMiBB to R. D. Manoi-es Esq- ^ 

^ (Judidal ]> 0 |^tmeiitp No. 404.) 

: _%» ' '’v- ' Fort St. O)0Of||^, 19 tb AjHil f838. 

, '» Wn«i vdteiriB i fefe to Ibe coududh^ Para^i^ «£' my Letttr dated the 

I if^pqctod by #«» UmtomuMb the Governor in 

; ^ .tltotibe^Ficsident 

r '<969.)' ^ ' » 


M W 
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in v/ouncu, i»ie annoxvil Coj^y of One finimrlite lUttieter of the 

stating the Opinion of that Cottrt iSukl Co|^ ot the 
Trlnalation of the proposed Penal Code nriU he replied fot XMetithttCioo 
amongst the Members of the Mahomedan Ckiromunity under tlm Pre^deney, 
and to submit the Request of his Lordship inu Council that this Number of 
Copies may l>e reserved for the Use of this Government, if the Traaslaticm of 
the proposed Code into Pereion has been undertaken in Bengal. 

. 1 have, &c. 

. (Signed) IL CHaitiKR, Chief Secrctaiy. 


No. 64. 

W. Douglas Esq. to tl»e Chief Sechetabt to Govca^'MB^T. 

(Foujdaree Udalut, No. 129.) 

Poujdaree Udalut Registrars Office, 
h'r. ^ 14th April 183S. 

Wnii reference to the Order of GoTernraent of the 6tli instant, No. 375i, I 
am directed by the Judges of the (’’ourt of Foujdaree I'dalut to state their 
Opiiiiuii that Fifty C'opie^ of a IVisian 'I’ranslation of the ptoposed Penal Code 
will lx* sufficient for Distnbufion amongst the Members of the iMahonuxliUi 
Community under this Piesideuey. 

(Signed) W. Dot'oi.As, Registrar. 


No. Go. 

T. II. Maddock Esq. to II. Ciiaahfk Esq. 

(Lcgislatue Dcjiaitment, No. 7B1.) 

Sir, Fort William, Hth Octolx*i 1M38. 

I AM now diieeted to acknowledge the Receipt of your Lcttiis noted m the 
Lcikr. Aiirii iH,w N ill with I ii,imiii Mttrgin, to tlic Addicss of luy Predecessor, 

^ “'ll cpni i»vs ii„ tui Subject of translating the i>topostd 

Criminal Code into the Ijangunges curieut iii the Territories subjeel to the 
Presidency of Madras; and the Pix'sident in Council lias instructed me to state 
in reply, that, peiidiug the lidionoiis lUwision which the proposed Code must 
undergo, the Government of India has refinined from ordeiing its Translation 
into Persinu oi tlu \einaciilar Languages of the Provinces subject to the 
Presidency of I’ort William, and his Ilonour in (’ouiicil is of opinion that the 
Translations proposed by the Madras Govcninieut should for the same Reason 
lx‘ defened. 

2 . It is, howeser, m the Coiitciiiplation of his Honour in Council to cause a 
Translation to be made m the Peisian Language, if not in any others, of some 
particulai Chapters of the proposed Code, for the Purpose of being submitted 
to Mahtmiedau l.awjers, and when this shall be effected a Number of Copies 
of the Work wdl be sent to Madias, for Reference to the Mahomedan Lawyers 
in that Piosideney. 

I have, &c. 

(Signed) T. 11. Madpotk, 

Officiating Secretary to Government of India. 


No. 66. 


Extract fiom the Pkucebdinos of the Honourable the PRsaineNT of thb 
Council of Imua in Council in the Legislative Department, under Date 
^ the 3d Deccmlicr 1838, No. 2,429 of 1838. 

J. P. WiLLouGuiii Esq. to the Offubtatino Sbcbktarv to the Government pf 
Imua in the Legislative DppartttHmt. 

(Judicial I>(^artmeDt» No. ^1.) 

Sir, Bombay Castle^ 10th November* 

I A» ^^iuieoted to ,acknoMrledg!B Heco^ of ymu lUttem dated 

of Fidiwy aiHi 7thVMay 


if 1 n. 




ixt 'mod '6tiik 

tt^-Penia'Oo^' 

k-'Iiiii^ and Nadre I^mgstfl^ges into vriuch 

^ V toij^ \" 2o; ^STitll rcfercKiic^s to iho Fourtjti T^btbt 

IF^P^ ^ your lietter dated ^ 12th of 
ed«uirAHiuifiiM February, I am iustructed to triuiHmi^^ 

^ 0 ja^ for the Purpose of being laid before tlie Goyer^pnent of lndia» Copies of 
the Corr^poi^ indicated in the Mai^n relative to the pmpos^ iransla*- 
tioti' of the Code, and to inform you, that the Information called for on the 
other Points will be furnished as soon as Replies have been received from 
the several Authorities and Individuals to whom Copies of the Code have 
been sent. 

3 : Lieutenant-Colonel Vans Kennedy, the Oriental Translator at this Presi¬ 
dency, having been c<»usulted as to the best Mode of giving Effect to the 
Wishes of the Government of India on tlic aliove Sulyeet, stated, that it is 
indispensable that the C’ode should be translated into Mahratta and Giiascrattce, 
being the Two principal Langua^s used on this Side of India. At the same 
Time he declared it to be his Opinion that it would l>e impracticable to trans¬ 
late it into any vernacular Dialect of India accurately and intelligibly. 

4. The Honourable the Govenior in Council considering that no such Diffi¬ 
culty is anticipated in translating tlic Work in question into Bengallce, cannot 
conceive that there will be the luiiKJssibility stated by the Orit'iital Translator 
of rendering it into Mahratta and Guzcrattcc, for whatever Difficulty there 
might bo in understanding the prt.H:?ise Language of the Definitions, the Illus¬ 
trations render all plain and easy, and these lllustnitioiis are of course to form, 
a Part of the proposed Tnmslation as well as the Definitions. 

The* View thus taken by Governincnt was accordingly communicated to 
Colonel Vans Kennedy, with a Request that he would report wlu-thcr the 
Objection which he had urged continued to exist, and he replied that, having 
been prev'iously aware that the whole of the Code should be translated, this 
Circumstance did not alter the Conviction he had expressed in regard to tj^e 
Inmracticability of translating it, . > i 

His Honour in Council, however, will observe, from the CorreHpo|Bc5iic<^<- 
which accoinpunied my l^cttcT dated tlic 3d instunt, No. 2,127, rccomin1™dhig 
the Appointment of Mr, Bettington, an Assistant t<» the Collector of Relgaum, ' 
to tlic Office of Canarese Translator to this Government, that that Ocntieinan 
has offered to undertake the Duty of translating the Code into Chuiaresc, which 
is the Language chiefly used in the Dharwar inul Relgaiiin Collect-onitcs. 

1 have, &c. 

(Signed) J. P. Wnxouoiinv, 

Secretary to Government. 


Enclosure 1 in No. G6, 


J. P. WitrL€)UCHBr Esq, to Lientenant-Colonel Vans Rkknuuy. 

(Judiewii Depavtin<‘nt» No- 1,278.) 

Sir, PoniLay Ca.sth*, 22d Jiiwr 1888. 

I AM directc^l by tlie Right Honourable the Governor in Council to trjinwinit ih <5 
ac^mpanyiiig Exti’aci, Paragraph 4 , of a Letter from the (.>tHriati«g Seert^tury to the 
Govemmeht of India,^ dated the 12 th of February hint, and Ui rt‘quaHt iluu. you will 
£i,vour Qovemrocitt with vour Opinion as to the Ix^-st M<Kle of giving Effect Ui the 
.Wii^ass of the Government of India regarding the Native Ijiujguagt^s into w hieh the iiew 
Crimimd Code ought to he immediately translate 4 ;l. 

' ' I have, &C. 

(Signed) J. P. Wilixicghby, 

Secretary to tlovernment 

• 
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Bndoafure 2 in No. 66. 

Aond Tans Kle a rwiBOT *0 the GovexHMeerr or Bowbat. 


. Attnbay; 2^ June isnif. 
^pABicir to subinit t, KigJii 
pwralt -in tho Two 

..M/v.'^ / priacIjMl 


b«V» 


< « •) 

c 

prindpAl XHviaioYiB of the Bombay Premdea^, H temm to me indiqpeiMable that the 
proposed Peoal Code should be translated into Mahvatta smd Onaerattee, in order to 
render it underntor^rl by the Natives of those Two Prov^noea But I beg leave to avail 
myself of this Opportunity to stato» that it appears to me^ aft^ a camUl Examination 
of iliai Cof|<s thsi it will be impracttciible to translate it into any ventaoalar Bialect of 
India jiCf'iirnU^ly ajid inteUigihly, for the l.aw Commissioners tliexnsulvea admits in the 
Letter prohxe<l to it, that they liave been obliged to liave recourse to Explanations and 
lllustiationh for the Purpose of eJucicIating their Definitions, because DrJimtuyM 
Hiandint/ % themsebm repel and pei^lez ike Reader^ wnd wmld, he 

fttUy rontjpreJienf^ed mily by a few SiUflente after long Application. Accmrdingr there^ 
fore, ti) hift Admifwions, even the English Reader would be at a loss to ^lniierstsnd the 
< %jde ; and it neerl scarccdy be deserved that the Practicability of translating fi'om one 
L^mgiiago into another with Clenmess ami Accuracy de}>ends entirely on the Perspicuity 
and Intelligibility of the Oiigir^al to be translated, with regard, in |)ariicular, to the 
verniwuliu* Dialecits of India, unless tlie Style of the Original l>e perspicuous, concise, 
and the Meaning tree from all Ambiguity ; and in these Requisites the proposed Penal 
CJjwle ib HingnJarly deficient It would in iny Ojnnion be impracticable to translate it 
into any One of them in such a Manner as wouhl be com]j>Tehended by the Natives. 

1 have, &c. 

(Signed) Vans Kbnnei>v, 

Oriental Translator to Governiuent 


En<*lo-mro 3 in No. C6. 

(Jiidirinl Depaitnient, No. 1,G33 of 1838) 

J 1\ Wji.LouonnY Esrp to Colonel Vans Kuxxcdv. 

Sir, Bombay Castle, 3d August 1838* 

1 AM directed to acknowledge the Th*eei|>t <»f your Letter, dated the 23d tfiuie last, 
Rtiiting your <\>iivietu»n of the Impiaetiealuhty of aceiiiutely and intclligil ly tiaiiblating 
the ])ropoMed Penal Code into any of the vernacular I>ialects of India 

2 lu reply 1 am in^itnieted to inform ;|tou, that us (h)verniiu nt has been given to 
uiidorstaiul that no llittieulty is anfieipated in trnnsluting the ^\<*^k into lk*ug:illee, the 
Honourable the Goverrnu in t^nincd eanunt iin.igiiK' tlmfc theie uould Ik* tlie Jin]>oKsibility 
Htaied by you in reinleriiig it into JVliiiirattfi arnl Ouzerattets tlu» Two l^ingiiagi*fi 
prifieipaliy uainl on lliis Side of India, for whatever l)itfieulty there might/ le in 
u^uferntanding the pns'ist' Language of the Definitions, the ilhistiathms rendei all idain 
iil|d efiihy, and thew* Illiist»ations, t am <lesiiod add, aiX5 to form a Part <if the proj» 0 '‘€d 
Ti'i^HlatioiiR, as well .ib ili«‘ I)«‘finitions 

3. Aa, thcrefoie, tlu' Impossibility of tianslating the Code bo as to be intelligible to 
Natives is not anti(*ij>at4 d in Ikmgal, 1 am instiueted loquest that you will favour 
Oovernraeiit with youi fnither Ib'jioi't, whether the Objections \vhich you have urged 
would eontimm to f'Xist when it is couaideied that the Illustrations ajs well as the Code 
are to l>e translated 

I have, &rc. 

(Signed) J. P, WlT.LOUOKBY, 

Secretary to Government* 


Enclosure 4 in No 66- 

Colonel Vans Ki:nm:i>y to the Oovkbnment op Bombay. 

Sir, Boml>ay, 8th August 1838. 

I HAVB the Honour to acknowledge the Receipt, e*ti the 6fh instant, of your letter of 
the 3d Instant, and iu reply to tlu^ conclinling Paragniph I beg leave to Bubinit to the 
Honourable the Clovernoi in Council that, having been aware that it was intended that 
the whole of the propos4»d Penal Code phould lie translated, this Oircumstance does not 
niter the C<in>iction which I have taken the liberty of expressing with resjioct to the 
Impracticability of translating that Code accurately and intelligibly into the veraucular 
DitUects of India 

2- That Ciinvietion }iroc?eeded from the Language and Arrangement of the Code being 
so eutii'ely difisimilar to the Native liiiom and to the Mode of Composition customary in 
tho^ Dialects ; for it deserves to be ooiicddered tliat the following idiomatic Peculiarities 
exibt in MaJiratta and I believe in every oUier vomacuJar Dialect: 

Tliere is no Euture answering to the English chcdl; tliete is no Subjunctive orPoiential 
Mood; there is no pasrive Voice, altbou^ the ptesent, paatf and future Tenses ^ i^t 
Voice may, in some Oas€)s, be expressetl by a particular C^mstructio^ 

An inUnediatc Objwt cannot be the Nominative to an active Verb; in general the 
Nominative to the Verb must be expressed^ and, eonse^uentlv^ an Eaglvih^i^ienca in 
the it^^ieiaonal Form cannot be toraniwtedLimtU the jpeopet Kcmiinaiive to the Verb is 
uBcermneil ^ 



I ? 

AjekI from gpimimticAl folloiva tli<vt» unless 

f^acb Hexit&nce o^ th» jSSfit^Uw Origiiial is canms^ |M»i^fcnou% m«i fiw firom all ]a\i)ix anil 
mvolvad H becomas im{i(i^actii^ltt to tranalato it accurately and inteUigibty, 

3. But the foUowing BxiOnpIes will be aufllcient to diow that the 3tyle in which the 
]>ropa<^ Pena} Code & coxni>oscd ia singularly defieieut in CoiuuHenesH and Pera]»e\uty» 
aud tliat the Consinictioji of the Sentences is botli prolix and involved i 

Paragr^i 296. Wlioever docs any Act or omita what i« lemlly bound to do, m ith 
tfi^e Intention of tltex^y causing or with the Knowledge tli^t ho U thcn'by likely to 
Oil use the Death of any Person, and does by such Act or Ouuawiui cauai' the Death ot 
any Person, i« said to commit the Offence of vuhmtary cul|>oblo HouuAde. Page 7d. 
Paragraph 70. Notliing which is not intcudi'd to cause Death is an OiVenct* by ic^oii of 
any Harm which it*iuay cause, or Ih» inteiidod by Uao Doer to cause, or bi known by the 
l)i»©r to be likely to cause, to any Person, for whobc Benefit it is done, in good Kaith, and 
wdio has given a free and intelligent C’onsent, whether ex]»iess m implied, to sxill'er tlmt 
Harm, such Consent not having btH*u olitaiiieil by wdlful AliarepresentatJtnx on the Part 
of the Person who does the 'fliuig. Pago 11, Parugra]>h «7. As^sudt : A l*eim>n i'^ ^aid 
to use Force to another if ho Gauges Motion, or Cluinge of Motum, or Cessation of Motion 
to tlmt other, t*r if he ciuises to any Sulkstawoe .sueli Motion, i>r Ohimge of ISlotioii, or 
(V‘Ssation of Mc»tinn as brings that Substance iut<i C'oiifact with any Part of that f»lhei'H 
Ihxly, or with anything whieh that otlier is wiaring or canning, oi with iiJi^> thing mi 
Situated that such Oontiiet atte<*ts the others Sense cd KiHlmg ; proviiliNl tliat tJie 
causing the Molicni, c»r Change of Motion, or Cessation of Motum eaiisc'fl that Motion, 
C'hange of Motion, or<‘esfiatj<m of Motion in One of the Three Wa\s lu‘H‘iti-.»flei to be de- 
s/*rib<«l —First, by his ouu l»«rnliJ\ Power , Ke«'oiidIy, by disposing any Substaneo in such a 
Manner lhat the Motion, Change of Motion, or<Je8satK»a of Motion hikes ]dm( u ithout 
any ftntiler Act on his Part, or on the Part of any olhei INison, tliiidU, hy in lu ing 
a n Anim.d to move, t«> change its Moti<ni, or to eca-e to iiune Page S7, Pauiioajili I Oik 
A Pcrs^m IS saiil subscqmMitJv to ul>ot tiie doing <»f a Thing n\)io, knowiiig that Thing ti) 
have 1 m I ri lione, a-vsists or atUmpts to as-ist b\ any Act or illcjal t)ini‘-sion, tin* Dot i c.f 
til It Tiling t*> avoid any <'\il Ci'iiseipu ncc' of doiiig tliat 'fliiTig, <vi Ui <liri\e fioni I he 
doing of that Tiling any Ad van bage, with a Mew to whicli Ad\antagi that *J laug w»\s 
done Piig*' 26. 

i Suih is the Language in which the Knactments of the proptwisl Pi lui! (*ode nr«*. 
wntlcn, and this lianguage, in^my Opinion, admits not of Itcing iiaushitt d into i iiy 
Nciuacuhir Dialect in such a Manuei im would enable the Native to coinpivliend it. 

5. Tbe Arrangement also of the Code contiibutes much to tlu* 1 in practicability of 

translating it, ftir the Translator, in coiisetpumc^* f»f tlic Fx:<s*ptionH, Lxphinations, and 
Illusir.itioTis being separntful from the Definitions, and tr*siU‘d of distineUy is precluded 
fjoiii jutroduciug info the Definitions hucIi e\]»lanafoiy Words awiuild bi* refjuiMitf' for 
reiiioMug Obscurity, and for adapting the Native Idiom to so dissmuhir a Langirngi* »is 
Kiiglmli An Kxniuplo vill |#eihap.s render my Meituiiig and J ma^ t.ikc tho 

following: 

Paiagnijih 2*>f). Voluntary culpable lloMicidn is rttluttin) tf ru^^nthlr Iffunichh’ lit 
vv ht n it is ooinniitted by eaiuiing J)<*afh under siu h ( o MiiiiHtant^es (hat such 
causing of Deatli would bo no Offtiirs* if the liight of pii\ itc Difemv extemled 
to the volttntaiy causing of Death in C’aaas of Assault not filling under uny of the 
Descriptions euuinerated in Clause* 7G, or in Cases of Theft, Misc'hii*^ or t’rimmal 
Tresiwss not hiUlng under any of the Descriptions onumei.ihsl in Clausi* 7Sb Page 711. 
For it will, I think, be evhlent that the above Definitions, if tran*^! ited lit* ially, w^ouid 
lie wholly unintelligible to a Native ; and yet, in consequence of tlie Ainuigeinent adopt<sl 
in the Code, the Translator would not lie at lilK-rty to dcviJdc lu the least ftoin tin* 
]>veeiRe Words of the Definition, because its Meaning and Intjeut in* tr> U' aseert/uned by 
Befereucc to tlie Illuatiationa and to tho ChapUu* of general Kxr. ptions. 

6. It appears to ine, also, that if the Penal Code be intend<*d i<»r the Informfiliou and 
Guidance of the Natives, the Definitions, in translating which tlie principal Dilli^siliy 
consists, are altogether unnecessary; for, without defining Homicitb* and other 

it would be much more coimisbent with the Genius of their Language, and with their 
Modes of tliluking, were the Act which ia to incur Puijishineiit i*> be descTila*d in i-o 
plaint and simple a Manner that a Man of common UiiderstaiHling w'ould from reading 
the Deaeription at once comprehend what it was that be was prohibited fioin rloing 
But such information i» not afforded by the iiroposed iViitd Code, for the precise Kind 
and Degree of an Offence esunot be ascertained from it unless the dilferent Piihsages that 
lie scattered through it under the Designations of KxpUnation, Exceptions, llliiptiation*', 
luid Af.^ttiient ore first examined and considered. This Code, therefois% ap|x;arh t<i n.e 
t> lie in every i^aspect unadapte<l for the Nativea of thife fCountry, for they ui< m/b 
salfiriently educated or aocustomeil U> ReHeciion ttj a<linit of their undertaking hueli . n 
fXerewe of Judgmifixt^'^aiid of elidiing from what is vaguely and obscurely written 3U 
true Intent and Meaning. 
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7. Wlien, tlicreforo, I took the liberty of my Couvieiion that it would i>o 

Liupi*acticablo to an accurate and iuteliigible Tratiaiation of the proposed Penal 

Ct>de, I advcrUMl, not f»iJily tf^ the m<ire rendering of it ftom English into Mabratta or 
any other \crnaoulai Dialect, but aLso to what I uoderntand to be the*I»tentioii of tlie 
Ooverniti ent of India, namely, that tiie 0«Kle ehould be eo translated as to enable the 
]yuti\on to (ompreheiid its Knaetmeiite witli Facility and witliout Mistake. 1 may in 
lx* |poriiuit*id to oljfitTve, tliat 1 am convinced tlmt were tlie Co<le to be 
pla'-rd ill the Hands of Natives well a<*qusunt<^d with Engliah they would not be able to 
umh'jstaiHl if , for the La"^ (*oiiijiiisflioaers themselves admit, in the Letter pre6xed to it, 
that tfu JJfJinitiOTis 'laay refnl and peridcjc the Reader^ and would perhm>s be faUy 
Itndi tHioitd h}J oaty a juf' UludentH after long Applieation^, It ctmnotv therefore, 
t \|>ectod that any Tiaiisl.itioii of that Codo would remove the Obscurity which is thus 
.idiuittcfi to exist in the (hjj^mal, oi would rondci it more lulaptcd to the Oonipiehensiou 
»»rthi* Nativeii. 

I have, &c, 

(Signed; Vans Kennedy, 

Oriental Translator to (hivernmeut 


, No. 67. 

T. H. MAODoriv Esq. to J. P. WiixorGiu:\ E.stp 
(I-iCgislati\o Dcpaitimuit, No. 879.) 

Sir, Fort VVilliain, l)eccinl>er 18,*18. 

In rt»ply to your Letter of tlu* lOth ult., No. 2,429, nurl it*s Enclosures, on the 
Subject of the 'JVunslntion of* the proposed Penal Code, I am dirwted to 
tniiismit, for the Information of the llonourable the (iovernor in (*ouncil, Cujiy 
ol* a lA'tter on tlie same Subject which, by Orders of tlie IluriounibJe the 
IVesident in t'ouneil, wtis adilri\ssed to the Chief Seeretary to the Govcrnnieiit 
of Madras on the 81 li October last. 

I have, A:c. ^ 

(Signed) T. II. Mai)oo<’k, 

Officiating Secretarv, Government of India. 


No. (>is. 

VV. (^iiAMicu Esq. to J. P. Grant ICsq. 

(Judicial Department, No, 66 .) 

Sir, Fort St. George, 4tli January 1839. 

I \\i directed by the Ilij^ht llonourable the Governor in Council to transmit 
to 30 U the accompany mg lixtraet (^Paragraphs 32 to 34) from the Proceedings 
of the Court of Foujdaree Udalut, dated 20 th Se^itember 1838, and of the 
J^apt'i^ aUude<l to therein, with the Observations of Government passed thereon 
under this Date, an<i to request that they^ may bo referred to tlie Indian Law 
Commissitiners for their Consideration. 

I have, &c. 

(Signed) W. Chamier, Chief Secretary. 


Eucloi 5 ure in No. 68. 

Extr.vct from the Pixic'cedings of the Fou]daiee Udalut, dated 20th September 1838. 

No. 230. 

PaiMgraph 32. The »Seroiid Sugge.stion is offered by the Head of Police of Caleghcrrj’’, 
an«l is to the Effect that Heads of Police be V€'«ted with Authority to inquire into petty 
Cases of xi'*iug fivise Weights and Measures. 

3.3. The Magihlrato is of opinion tluit this Suggestion should be adopted. He observes 
that tiie Oftenct* of using fidso Weights and Mejw.uroB is a public Iiyury', which &lls with 
the givateat Severity upon the Poot, and remov4Ail As the European Authorities mu.st 
necessarily be from the more remote Paxts of tine D>*>triot, it appears to the Magistrate 
th^t there \s no effectual Check upon such Praeticcs^ and that the Offence should l>e 
* made 
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“ made liable to It gimter local Cogni*aiice than ia now Uie Case/' and accordiutrly he 
snggc^sts that the Heads of Police ^lould be iwithorized to ivtieive and to try Ct^iMphlints 
foj* using felae Weights and Measures, and to juutiah by Fine within the Limit they 
" are now anthortz^ by, the Begnlaiions to im]:H>ee for other OttemM’ss, referring tl>n i 'nsV 
to the Magfetiute for a heavier Punishment under the Provu^iotis of Act XXXIll. <>1 
“ 1837, shoula they deeni it <aille<l for.” 

34. The Power here proposed to be exercised by tlie Heads of Police cH>uld l>o coiitenifil 
upon them only by a legislative Enactment; but the Court of Foujdarct' Udalut an* of 
opinhm that CirciiinstanceR do not csdl for SfHsjial Legislation on the Subje<^t, and that 
it will be auiHcient to await the Issue of the Criminal Code of PnHuHlure.now in I'ourse 
of Preparation by the Law Coniniission, to whose Notice the. Suggestion may l»e 
ljrt>ug]it 


Extract fri»m the Mimites of Consultation uiulcr Date the 4lh Jimuju*v 1S3J). 

Paragra]>h (5. The Kiglit Honourable tlie. Governor in Council ap]>rovcii of the Sugges¬ 
tion of the Court t>f Koujdtrce UtlaluL, aud resolves that a Co]»y of these Panigiaph.s, 
an<l of tlje Papers alluded to therein, be transmitted to the Government t»f India, with 
a Re.fjue.st that they may be referivd to the Indian hnw ('ommissioiiers, for their Gnie 
Kidttration. 

(Signetl) 11. OnAMinit, Cliief Secretary 


(J \idicini T)ej »art ment,) 

Extract fnan a Rej)ort. fnnii the Magistnite of Ncllose t<i tJie Register of the Prfivineial 
C\>urt of ('ireuit, Northern Division, MasnlijKdam, date<l ,Iaima.ry IiS 3 H. 

Paragrajth 7 . • * • The Seeond Sngge.'.tion made by tbi* Galegberry Moio] 

of l*<*rice., viz., that Hea*ls of Poliire should be v<’sted with Autiiority t«» itojuire into 
(’fiscs of using false Weights and Metisures. 

S. * • * The Suggestion of (be Galogbcrry lleaf] <»f l^^.lu'e, 1 think, should 

bo adopb'd. The Offenc** of \jsing talse Wiuglit.H and Mo.asures is a jiiddic Injury \\ hi»-h 
falls with the gr(‘ate.st Severity uism the Poor. Ibanoveil as the ICiiropean Authoiilii-> 
must neca^ssarily bn from ilie more remote Parts of tlie Jhstriet, it appi'nis to nn* that 
there ia no effeetual (..Mieek upon such IVarrtiees, and that the < )ffenee .slionhl be made 
lifiblo to a greater local (cognizance than is now tlie (\i.se. The Jle.'uls of l*oIice ha\e' 
in their several Ihstriets the Means of ?iS(^ertaniing ilu* Kxisbnro <d' .sneh an Abuse, iifid 
1 am not aware tliat tlierc would be any (H/ptfioji tf» lle.nl.s of Poliee ree* iving and 
tryitig Complaints for using false Wdgitis and Mea.smv.s, a)id punihing by Kim* within 
the. Limit they arc now' autlmrized by the Kegulathnis to ijujKtst; for frtlu-r Oflenev-. 
r(*ferring the base to the Magistrate for a he*ivjt‘r PunishuH'nt under tin? Ih'nvisioiir. <tf 
Act XXXIll. of |{S 37 , should they deem it ealhsl for. 

('Signetl) IL ('iJAMii ii, ('1 lief Secretary, 


No. (59. 

II. T. PniNSKP Esq. to 11. Chamier Esq. 

(Legislative Department, No. 97.) 

Sir, Fort William, ISfh Febniar^V !B.‘59. 

I AM <lirccte<l to acknowledge the Receipt of your Li tter No. 7-, daU'l the 
4t.h ultimo, with its Eiiclc'urc, and in repy' to state, that before referiing the 
Matter, as requested, to the Law Commission, the Honourable the l‘n-s.ident 
iu Coun^ wishes to have the Opinion of the Judges of the Foujdary (Join t, 
whether, as regards the Madras I’rej-idcncy, they see any Objection to pa.'-sitig 
(Chapter of the Penal Code into a Law, in Supcrses.siou of all l)reliou^ 

KegulatioiSi' or Practice upon the Subject; arid whether they think tnat nuy 
further D^nition of a false Balance, Weight, or Measure is requi.siU;; and 
whether the Proof of Intention in the 25.'jth Section may create Difllcullie-; 
and whcthi^ a Power ought not to be given of entering Shops and oihi r 
Places for the Pappose of detecting false Weights, and Penalties impirsed for 
obstructing in examining Weights. 
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2 . Upon the Subject of Procedure with reference to the 13th Section of the 
Code, his Honour m Council would wish to have Ae Opinion of the same 
Court wliether thejr see any Objection to the Punishment (vias., a Year’s Impri¬ 
sonment and iiidennitc Fine,) undergoing a material Modification, according as 
the Charge is brought before a Tnbunal wliich has the Power of imprisoning 
for a Year and fining indefinitely, or has only more limited Powers of Impri¬ 
sonment and Fine; or whether the Charge should be confined to such Tribunals 
as can impose the whole Punishment imposed by the Penal Code ; also whether 
the Power of a Year’s Imprisonment and indefinite Fine cun be safely intrusted 
to a single Magistrate, and whether in the Cases under consideration there 
should be any Appellate Jurisdiction. 

1 have, &€• 

(Signed) H. T. Prinsep, 

Secretary to the Government of India. 


No. 70. 

IL CiiAMiER Esq. to J. P. Grant Esq. 

(Judicial Department, No. 646.) 

Sir, Fort St. George, 6th August 1839* 

AI’itii rcTeren(*e to your Letter of the 18th February last, No. 97., I* am 
directed by the Right Honourable the (lovcrnor in Council to transmit, for the 
Daeril isUi July Irifonnatloii of the Honourable the President in Omncil, the accompanying 
IH'MK No. isi.' Copy of a Letter from the Acting Register of the Foiijdarce Udaliit, explaining. 

that the Suggestion of the Magistrate of Nellore, proposed to be referred to the 
Indian Law C’ominissioiiers, was to empower Heads of Police to receive and try 
Coinj)hiints foi; using fnlst' Weights and Measures, that the Enactment of 
Cha])i(‘r 13 of the Penal CJode would not iiKH3t the Object of that Suggestion, 
and that as no Nea^ssity exists for specially enacting that Chapter, tiie I’ro- 
mulgation of such an Euactment would be objectioiuible. 

1 have, &e. 

(Signt^d) F. H. CiiAMiiiR, Chief Secretary. 


Eiurlfxsure in No, 70, 

T. H. Davidson Esq. to the Chief Secretary to GovEiixMFjfT. 

(No. 131.) 

Sir, Fonjdnree Udalut., lh»giator*s Office, 18th July 1830. 

1. 1 am (VuveU'd by the Judges of the Foujdaree XJdidut to acknowledge the Rtiwipt 

of the Ord(‘r of Oowrnmeut dated the 26th Marcli No. 277, refenirig for their 

Opinion, and with n-linviu’-o to Vjirj>gi*aph 6 of tlic Extract fi*om the Minutes of Con¬ 
sultation dated till Jaimury l«st, No. 6, a Commiuueaiion from tlie Secrebiry to the 
(ioviTnmont of ludi«i dnti*d ItSih February 1839, on the Question of the Exjiedieiicy as 
regards the Mjnlras Presidency of passing Clnqitor XIII. of the Penal Code into a Law, in 
sujH-i-session <>f all pievious Kegulutions or Piiicticc upon the Sul ject, and on the .several 
Points tM>nne( ted with that Questiou. 

2. 1'he Judges diiect me to f>bsorve, that the >Snggestion of tlie Magistrate of Nellore, 
prop(>st*d by the tVmrt of Foujdarec Ddalut, in Paragrapli 34 of tlieir Proceedings dated 
the 20th Sej»UMiiber 1838, to 1>© nderred to the Law^ Commission, wna, that ** the Heads of 
“ Police should Iw authorized to receive and try Comiihiiiits for using false Weights and 
“ Mt^a.suros, and to jiuiiiah by Fine witlun tim Limits they are now' authorized by the 
“ Regulntions to imptiso for other Offences, I’efei'ring the Case to the Magistrate for a 
*• heavier Pimislnnent undia* the Provisions of Act XXXIIL of 1837, should they deem it 
♦* called for, ’ 

• 3, The Jinlgoa observe that the Enactment of Chapter 13 of the Penal Code w'ould not 
meet the Object f»f the ^Magistrate in the above Suggestion, and tliat the Punishment 
jul judioiiVile under its Provisions is not competent to tlie Magistrate under the Regulations 
of this Presideney, 

4, Tlio Jmlges are of o]>inion that no Necessity exists for 8|')ecially enacting the said 
Chapter of tlie Penal Codi*, and tha^ therefore it would be- objectionable to promulgate 
01^ Enactment. 


6. The 
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5. Thet Criixiii3i^,fJu^^ AiU Power to flie^fraudidoBi Pmctioef^ in question 

under the Cteneim }Eteguiati<^ Qn CascM» oonaidei^ by tlie Hajri»trato to rt quiri' moiv 
iiover© Pcmialimont than he fe authoiized to inflict under the Frovisipna of Sw*tioii r>4, 
llegolation XI. pt ISIG), either by Pitniahment to the Extont provided in Sect ion 7. 
Regulation X. of J8l6,'oir, when that may appeiur to him not sufficient, by Cominitt^d ioi 
Trial by the Court of Cirouit, who would apply to such Cases tlie Provisions of CltniHe 7 
Section 2« K^pllation XV. of 1803. 

6. With reference to tlie otlier Questions in the Letter from the Seorotary to tlir 
Government of India, the Judges of tli© Foiydaree Udalut obserw,— 

Iftt. That in their Ojanion the Definition of a false BnJamy, Weight, or Measure, 
does not appear necessary. 

Sdly. That the Pi*oof of Intention roferred to in the 255tli Scjction of the Penal CV>de 
will be dirficult, if not impossible. 

3«lly. That Meads of Villages and Hc^ids of Jdistrict P«.>liee Nhouhl bo ompowerod (:is 
by Sections 11. and 37. ReguUitJoii XI. 181 f^) to m^arch for false Weights, and 
Penalties be imposed for obstructing tlie Scareh. 

4t]ily. fThat the Power of indefinite Fine is, in tho Ojnniou of the Judges, ohj^M' 
tionable. 

5thly.'That it seems oltjectionablc t*) subitM-b the same Olfeiiee to a givaier or U s-: 
Penalty according to the Jurisdiction of Trihiiiiiils.* 

fitlily. That (sup]>oring the Power of intU*1init.e Fine not given) tliorc ds>es not appea 
to Im^ any Necessity for Aj>pellat«* Juri.sdictioir in these 

7. 1 am directed, in concliisimi, i<' exj)lain tliai all Derisions of siiboriliinde CYiiniiiriJ 
Cot|§ts are, under existing Rules, toiibjeeted to Revision by the t^airt of F<injdai-ee I’dahil 

(Signed) T, H. Davjj>sox, Acting KegLstrar. 


No. 71* 

J. P. Grant Itsq. to J. P. WiLLoronBv Ksej. 

(Legislative, No. 4 12.) 

Sir, Fort William, 12tli August I 

I AM directed by the Honourable the IVesident in Gouueil to ac kiiowledgi* 
the Receipt of your Letter No. 1,667, dated the lOth June la:d, furnishing the 
Opinions of the Judges of the Sedder Foujdary AdawJut, neeoinpaiiied by 
Reports from several subordinate Officers under the J'residency of Bombay, 
on the Provisions of the proposed Penal Code, printed (’opies of* wliieh \vt re¬ 
furnished for that Purpose with Mr. Oflieiatiug Secretary MangloV lAttir of 
the 12lh PVbruary 1838, to the Address of Mr. Chief Secretary A\'atlK‘n. 

2, The Honourable the Court of Direc tors, in a Desjiatch siiuH^ recei\*ed, 
having said that when the said proposed Peiird Code submitted by the Indian 
Law Commissioners shall for pome Time have engagerl the Attention of 
Persons conversant with the Subjects of which it treats, the Autlioriti<*K in 
India and in England will feci themselves nior<'. coTn|Ktent than at pn,*set)t 
to form a satisfactory Judgment concerning its general Me rits, and to fletiT- 
• mine what Sort of Scrutiny it ought to UTiderg<3 bclbre being l)rought into 
practical Operation, the ifonouralilc the President in (‘ouncil direefs me, 
with reference to the Second Paragraph of youi* Letter under Ackno\vle<lg- 
ment, to request that yon will infonn tnc Honourable the Governor in (Council 
that his Honour in Council will be glad to be favoured with the lUrther Ucq^orls 
therein promised, in order that the Indian Government in this Country anrl at 
Home may be assisted by such Observations and Suggestions as they may 
contain. 

I "have, &c. 

^ (Signed) J. P. Grant, 

Officiating Secretary to Government of India.* 
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^ No. 72. 

J. P. Grant Esq. to the Skcuetariks to the Governments of Bengal, Madras 
(No. 439.), and North-west Provinces (No. 440.), in the Judicial Depart¬ 
ment, 

(Legislative.) 

Sir, Fort William, 12th August 1839- 

Tin: Honourable the Ccnirt of Directors, in a Despatch recently received, 
having said that when the proposed IV'nal Code submitted by the Indian l-^aw 
(Joiiiinissionc'fs (wliereol' printed Copies were forwarded with Mr. Officiating 
Seen tary Manglc.s's 1-etter of 12th 1‘ebniary 1838 to your Atldrps^^) shall fm’ 
M)im‘ Time have engaged the Attention of Persons conversant witli the Subjects 
of which it treats, tlie Authorities in India and in England will icel themselves 
liiore coinp(‘tt'nt than at jnvsent to form a satisfactory Judgment eoneerning 
its gt'ueral Merits, and to delermiiie what Sort of Scrutiny it might to undergo 
•before ludng brought into practical Operations, and bavdng further remarked, 
iliat mati riiil Advantage: may result from calling respectively upon the Judges 
of the several Sajireme and Siulder (Courts to report upon particular Parts of 
t he ( 'ode, with reference' to the Syslians of Criminal Law wliich they have 
licri’tolbri* admiuistiMvd, I am directed by the Honourable the President in 
(vOuniMl to repeat the Kequost contained in Mr. Manglcs's Letter above alluded 
to, anil to ilesirt* tfuit you vill, with the PiTmission of the ( )f, 

call upon the Judges of the N’tzamuf AtlftivlniX to submit their Obscrva|^ms 
and Sugg<‘stions, with ;tny Jveturns frohi any Puldic Functionaries which nia^^ 
have been rcccavcd by thcan, in order that the Indian (bjvcrnrncnt in this 
(vountry and at home lua}* be tluTel>y assisted in the ileview of the Work in 
question, which they must soon eomnienee upon. * 

I have, &e. 

(Signed) J. P. Grant, 

Oflicialing Secretary to Government of India, 


o. / .1, 

7'he Honourable the Puesidknt and Memiiers of the Counctl of 1noi\ to the 
Honourable Sir Eowaho JIvav Knight (No. 317.)? f^iicf Justice, (Calcutta, 
the Honourable J- P. Cihant Knight (No. 34 m,), Puisne Justice, Calcutta, 
the Honourable ll. H. Comvx Knight (No. 4 43.), Chief Justice, Madras, the 
Honourable Ih>WAao .1, Ctamiiter Kniglit i^No. 442ta.), Puisne Justice, IVIadras, 
the Honourable \V\ N(»«uis Knight (No. 444.), Hecorder of Prince of Wales 
Island, Singapore, anti Malacca. 

(Legislative.) 

Honourable Sirs, Fort William, 12th August 1839. 

"rhe Honourable the Court of Directtns, in a Despatch recently received, 
having said that \vlu*n the proposed Piaial Cajde submitted by the Indian LavV 
(\>minissioners (whereof a f-opy was presented with the Letter of our Pre- 
tieeessors lo your Address, datetl tlu' I2th of Februaiy 1838,) shall for, 
smne 'l ime lia\'e engaged the Attention of Persons conversant wdth the 
Suljeets of which it treats, the Authorities in India aud in England will feel 
themscives more competent than at preseui to form a satisfactory Judgment 
eoneerning its general Mt rits and to dcteiniinc what Sort of Scrutiny it ought 
to uiulcrgo befon* being brought into practical Operation ; and having further 
remarked that material Ad\'autage may result from calling respectively upon 
the .Judges of the several Supreme and Sudder Courts to report upon particular 
Parts of the Code with rclerencc to the Systems of Criminal Lrav which they 


* To Noiih-wesl I'roviiTccs ; — To the Address Mr. Officiating Secretary' Tiiomnson. 
t To Tloiigal :—The Hon, the Deputy Governor of neiigaU 
To Norih-wesi Provinces:—The llight lion, the Governor General for the North-Trest 
Provinces. 

To Madras:—The Rij^ht Hon. the Governor in Council. 

J To Bcn^ial:—At the Presidency. 

To Norlh-west Provinces :—Ai Allahabad. 

Ti* Madras :—Sudder Foujdarry Adan lut, 


have 
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have heretofore administered ; we do ourselves the Honour to i-opeat the 
earnest Request contained in the Letter of our Predecessors al)ove ulluiivd to, 
that the Indian Government in this Country and at home may t)e assisted iii 
tlie Review of* the Work in question, which they must soon commence \qn)n. 

such Observations and Sug^gestions as may l>c dictated by your intitnate 
Acquaintance with the important Subject to wliich that M’ork relates. 

We have, &c. 

(Signed) H. Robkbtson. 

W. W. Biun. 

W! Caskmknt. 

A. Amos. 


No. 7-1. 

The Honourable the Phksiuent and MEMnEiis of the Covni-u. or Inui \ to (lie 
Ilonoiirablc Sir Joiix Awdkv Knight, Chief Justice of tin* SreuiiMR Coeur, 
Bomhay. 

(Legislative, No. '115.) 

Honouruhle Sir, Fort Williiim, lyth August isaj). 

Tub Ilonourublc the Court of Directors, iu a Despati-Ii n'teull>- reeiKed, 
having stud that when the pioiwsetlJiVual Code submitted l>y tlie Indian Law 
Ctftmni.ssiouers (upon the general ('haraeter ol' whit h W'otk- you ui-re so gotid 
as to iavour our Fredcces.sors witli ytmr .Stnitiuients iu tour Aalued t'onuuuni- 
cation to their Address of Date tiic 2ii June I'-'d's) shall have etigaged the 
Attculion of Persons eonversaut with the Subjeet-. i>f wbieh it treats, tiu' 
Authorities in India and iu’Kuglaud will ieel Ilieniselv<-s intne eonip«‘feut ih.ati 
at present to form a sati.sfaetory Judgment eoueentiu.g its general Mi-rits, and 
to determine what Sort of Scriiliny it ought to undergo befoiv iK-ing brouebt 
into praetieal Operations; and having liutluT remarkeil. Unit material ;\d\;m- 
tsige may result from enlling respeetively upon the Judg<.-s ol' the- se\nrd 
Supreme and Sudder Courts to report upon jKirtieidar J’artsOj' the (axh-, nitli 
referenre to the Systems of Criminal l.<a\v whieli they have herelolbre ad¬ 
ministered; we do ourselves the Honour t<» repeat the eariu'st Wish <'xpressed 
iu the Second Paragraph of our J^redeeessors laUtcr to \oui' .Address of Dale 
the 2d July IM.'iH, for the further ^'ominunii'ation wliii'li you kindly prouiist d 
in your Letter alunr: alliuli'd to, iu order tliat the Indian (»o\rTnme»il in this 
Country and at home may be a.ssisted in the Ib siew of the Work in <pu'slioti, 
which they must soon couimetice upon, by .sucb fitrlli'T < )bsi'r\alions a/ul Stm'- 
gestions as may be flictated by your intimate Acajuaiiilauce with I be imporlant 
Subject to which that A\'ork relates. 

Wc 1ia\<-, tVc. 

(Signed) T. (j. Uf»j»KnTs<i,N. 

W. W. Brill). 

W. ( ' \s|;\u>NT. 

A, A-mos, ' 


’ No. 75- 

J. P. Grant Esq. (No. 340.) to the Advocate at Cau ctj a and 

Bombay (No. 4-11.) 

(Legislative.) 

Sir, Fort William, J2th .'August 

The Honourable the Court of Directors in a IX'.spafeh, recently rci'i ivcd, ha\ing 
said that when the proposed Penal Code su1>mittcd by the jit<lia>i I-aw Com¬ 
missioners (whereof a Copy was foru-arded to you with Air. Ofliciating .Secrc^ar-, 
Mangles’s j.ajtter of 12th February 18.'W) sludl for mmuc'’I’ inie have engaged 
the Attention of Persons conversant with the Subjects of which it treat-, 
Authorities in India and in England will feel themselves inr)re coinpetiL-nl tliaii 
at present to form a satisfactory Judgment concerning its general JMerit>, and 
to determine what Sort of Scrutiny it ought to undergo before being brought 
into practical Operation, I am dvcctcd by the Honourable the President in 
(263.) H 2 Council 
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Couw^ to repeat the Bluest cootaiiied m the I«etter olxn^ 

alludod'^tp, that the^ Indian GoTernm^t w this. ra at hoioe asa^^he 

assisted in the Review of the Wwk in question^ which tb^ must soon oomr* 
ineniBe upon, bv such Observations and Suggestions -as may be dictated ‘by 
your intimate Acquaintance with the impcMrtaat Sulgect to -which that Work 
relates. 

I have, dco. 

^Si|^ed) ' J. P. GpANT, 

Officiating Secretaix to Govemmeat of India. 


No. 76. 

Tlic Honourable the President and Members of the Council of India to the 
Honourable Sir H. Seton Knight, Puisne Justice of the Supreme Court, 
Calcutta. 

(Legislative, No. 346.) 

Honourable Sir, Fort William, 12th August 1839* 

The Honourable the Court of Directors, in a Despatch recent^ received, 
having said that when the proposed Penal Code submitted by the Indian Law 
Commissioners (of which we bt:g to forward to you a Copy herewith) shall for 
SOUK* Time have engaged the Attentiop of Persons conversant with the 
SubjeetH of which it' treats, the Authorities in India and in England will feel 
theinsclvcs more competent than at present to form a satisfactory Judgment 
concerning its general Merits, and to determine^ what Sort of Scrutmy it 
ought to undergo before being brought into -practical Operation ; and having 
further remarked, that material Advantage may result from calling respectively 
upon the Judges of the several Supreme and Sudder Courts to report imon 
poiticular Parts of the Code, -with reference to the Systems of Criminal Law 
which they have heretofore administered ; wc do ourselves the Hononr earnestly 
to request that wc may be favoured with such Observations upon .the Pro¬ 
visions of the proposed Ppnal Code, ond such Suggestions for suppl3ring any 
Defects that may be foimd in it, as may be dictated by your intimate Ac¬ 
quaintance -with the important Subjjccts to which the Work relates, in order 
that the Indian Government in this Country and at home may be thereby 
assisted in the Review of the Work in question, which they must soon com¬ 
mence upon. 

Wc ha'vc, &c. 

(Signed) T. C. Robertson. 

W. W. Bird. 

W- Casement. 

A. Amos. 


No. 77* 

J. P. Grant Esq. to W. H. MACNAquTEN Esq. (No. 467.), H. T. Prinsep Esq. . 

(No. 362.), General Fraser, ' Hyderabad (No. 468.), Major Slbeman 

(No. 469), and Colonel Sutherland (470.) * 

(Legislative.) 

Sir, ^ Fort William, 2d September 1839. 

The Honourable Court of Directors having in a late Despatch - said that 
when the proposed Penal Code, submitted by the Indian Law Commisdoners, 
shall for some Time have engaged the Attention of Persons conversant with 
the Subjects of which it treats, the Authorities in India and England will feel 
themselves more competent than at present to form a satidactory Judgment 
concerning its generm Merits, and to determine -what Smt o£ Scnituiy it 
ought to undergo l^fore being brought into jHuetical Operation, the Honour¬ 
able the President in Council feeling that the Time is drawing ngpr when the 
Review of the proposed Penal Code must be coiimenced 
pldased to recall tro Attention tif the several local Goyeinmeats 'fe j^etters 
addiess^ to them by Mr. Official Sberatary ^ qf ^iSimaiy 



1838, KqaeiijlBg'Aat Cbpies of the W(#k iqiiestkm ^ffiht*be distributed in 
such a Iramerai aK>ukl tend, in the JndgoiMt of tho^' Oovernments, to the 
<Naiost ueefiil ReauHs. 

2. The Freeident in Council fears that under that Letter Officers not under 

the Ord^ of any local Govennnent may imt have been furnished mth C'opics 
of the Code, nor asked to forward thdr Comments thereon. Being of opinion 
that the Government of India must derive material Assistance liom your 
So^cstimis ^d Observations in the d^cult and importiuit Task of reviewing 
th^ Work, his Honomr in Council directs me specially to request that you w'ill 
favour him with the same at no very distant Tnne. * 

3. A Copy of the proposed Code accompanies this Letter. 

. 1 have, &c. 

(.Signed) J. P. Grant, 

Officiating Sccretoi^' to Govorument of India . 


No. 78 . 

H. Chamibs Esq. to T. H. Maddock Esq. 

» (Judicial Department, No. 76 / 290 .) 

Ndlghcrrics, Ootneamund, 

^ Sir, 7th April 1840, 

o^imont^rf'iwS^ L WiTii reference to the Letters noted in the 

Prau’tSwomdliteitaTOvta^ Margin, I am directed by tlie Right Honour* 

or indi., MV able the Governor in Council to transinit, for Sub- 
Gimnuo^ortadiaMiveii'iMSAv^ uiissiou to the Right Honourable the Ciovemor 

ws9.so.4w. General of India in Council, the accompanying Copy 

of a Coinniunication.from the Register of the Foujdaree Udalut of its original 
Accompaniments, being Copies of the Opinions rcc<jrded by the Second and 
Third Judges of that Court upon the proposed Penal Code, and of the Opinions 
of the subordinate Authorities in the Provinces on the same Subject, with a 
Digest of the latter prepared in tbe^ Office of the Foujdaree Udalut. 

2. I am. also directed to submit, for the Inlormation of bis Lordship in 
Council, Copies of Letters from the Court of Commissioners for the Recovery 
of Small Debts, and the Acting Chief Magistrate and Superintendent of Police, 
explanatory of the Circumstances under which those Departments are unaltle 
to offer any Observations in respect to the Provisions of the proposed Penal 
Code. * * 

I have, &c. 

(Signed) Henbt Chamieb, Chief Sccjctary. 


EndoAre 1 in No. 78. 

W.DotroiiAs Esq. to the CmEV Secbetaby to Govebkhekt. 

(No. 43.) 

Sir, Foujdaree Udalut, Register's Office, 19 Uj February 1810. 

With reference to the E!xtra/d from the hNkiutos of Consultation wider Date tlio 
14th March 1888, No. 271, and the Order of Government dated 9Ui September 18.'J9, 
No. 727 ,1 am directed by tlie Judges of the Foujdnree Udalut to transmit to you, for 
Submission to tiie Government of India, Copies of the Opinions recorded the Second 
and Third Judges of this Court upon the proposed Penal Code, with Copies of tlie 
Opimons of toe .subordinate Authorities in toe Provinces on the same Subject, and a 
Digest of those Ofdnions prepared in this Oifioe. 

(Signed) W. DoircLAS, Register. 


Enclotore 2 in No, 78 , 

Moron of ^ M PuiOne Judge of toe Court of Foujdaree Udalut on the proposed 
’ ^ Penal Code. ' 

1. In toe'amep of,toe Officiating Secretany to too Govennnent of India, dated ibe 
12to Februu^f)^, "it is sta|ed,.that “the LegislativeOounoll will thankfully receive 
“ any Renuaki Ihe Codc^ and. oil Information uj»n connected with it, 

« that may beoffii«jl^'W>froni • Deafre to render it oa oonnffiiile and free from Faults as 
(263.) H 3 possible 
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poMblo*/'and this Court* is reqmred ^to coUeet aitid digest the OppiionS of those 
“ Members of the- Public Service, whether sabordindte to them or otherwise, wh^ they 
“ may deenj qualified to afford valuable Infomrntion upou any of the important i|ttbject&« 
“ to wliLch tlio Code relates, to point out pefects, or to suggest Improvements,*' itnd *"to 
“ hand up the Ihitunis that they may receive td their Recjuisitions, with a Beport of their 
“ own Opinions;, through the local Government, for the CoTisideration of tlie Legislative 
“ Council. 

2. And in the Letter from the S(^cretaTy to tlie Qovetnihent of India with the Oo^'ernor 
General, dated ISth April 18^8, it is stated, that the Judges of th# Stidder Courts should 
be narticiilarly requested to state their Opinion, not only as to whether Provision is 
made in the ©ode for Urn different Offences which are prevalentin India, but also as 
“ to the Necessity of the proposed SnacUnents, and the Adoption of the propo»sd Penal- 
“ ties with reference to all the Circumstances of the Country, and to the Habits and 
“ .Feelings of tlie large and varioas Population which Will be affected by them." 

8. It is left to each Court to determine whether their Opinion should be pronounced 
“ 'on the entire tJode, or whotbsr some separate Chapters tjiould also more particularly 
be rc|»f>ricd on.” It is at the same Time obBorvo<I, “ that the acciprate and close Exami* 

“ fiution of some distinct Chapters must bo considered nearly indispensable to the 
Formation of a satisffmtory Judgment on the Work." 

4. 1. have exiiriiiiUMl this Work witJi Attention, and proceed to offer my Opinions in 
deUil ui)on its Contents, noticing, so far as appears to me to be necessary, the Returns 
received fnmi subordinak* Oilicers, 

!). I must ]n-cini.s(\ that in iny Opinion the Fourth Paragraph of tlie Letter from the 
Indian Lnw Conimissioners, dnt;d 14th October 18S7, to the Governor General of India 
in CVufH'il contiiuM Jlcnsons wh}^ the Publication of this Code should have been post- 
It apjicai's to bo admitted, that under the Circumstances of ite Publication, the 
Code “cannot be c'lcar and explicit';" nn insuperable Objection, in my Opinion, to its being 
brought into op^r^ltiou, which is nevertheless suggeskd in the last Paragraph but One of 
this iitdter, where it is pointed out that in many Parts of the CWo Refcremxj is made to u 
of Procedure not yot in existence, the'Absence pf whioli, however, throws Difficulties 
in the Way t>f* a critical Exanunatifm of the Code. 

6. 1 think that Pni ts of tlu^ Code are op(‘n to the Objwjtion noticed in this Letter, of 
being “tlrawn in Words wlAdi Aonvey no Meaning to the People, who are to obey it," 
that ill striving to attain Prccifiiou n “rugged and intricate PhraHoology " hns been 
adopU;d wliich is absolutely imtrimslatable into the Languag(*s of this Counby, and that 
ill Home Instances ICvjnessioiis arc used in a Sen.so irreconcilable with the undoubted 
Meaning of the Words. Tlic I^aw CominisHioners dotmnined to Biicrifice Pempicuity to 
Pri'ci.sion. In .so «loing I Of>nsidor that they have lost moi’C tlmn they have gained, ami 
1 deiMdcdly juvder tin* jupniar and iiitolligiblc Piiraseology of the Regulations of Bengal 
Mini Madras in tin* Style of tliis Code, which to the Natives of India wiJJ appear a 
completely n<^w Language. 

1 have no piirliculia- Obsm’vatioii to make on this Chapter. 

I entirely concur in ojnniou witli those Oflu!ei*s vvlio object to the Exclusion of the 
Puni.shineut of Flogging from the Co»le, as infliett'd under the Madras Regulations. There 
is m-ithor Danger nor Cnicli^' in it; and as.pcantiMl out by Mr. J. F. Thonnis, it is a 
ibniisbnu’nt valuable fi\)m its Effect as an Example both when applied to the Case of the 
old Offender and the 3 ^oimg Criminal. The Punishment of Banishment from one District 
to aiiutlie.r sliould also, in iiiy Opinion, bo retained. 

These Clauses are defemled ly the Law Commissioners on the Grounds of Humanity 
and Porny. 1 consider them objectionable, as authpriamig the Enhancement of the 
Ihini.shment awarded by the Sentence; the Interference of the Government should be 
limited to the Mitigation and Remission of Punishment Clause 43 ap|>ears to ]»rovide 
what is inconsistent with the Remark in Note A. that Transi>ortation is to be in all 
Oases “ for Life." 

This Provision w’^oulcl appear, as respects the Offender, indefensible, excepting where he 
i'i ii> be supported for Lite at the public Expense; and it involves the Ruin of unoffending 
IIfirs of the Criminal. 

It appears impossible to estimate the Objcctionableness of the Provision without seeing 
the Coile of Procodnre, in which, however, it would seem, by the Remark at f5i 
Note A, it will be attempted to “prevent gross or frequent Injustice from taking 
place.” I do not think tliat any VindicatiQp of the Rule is made out; and it appears 
to me to violate nt'edie.ssl^^ a iViiioiple hitherto maintained in our Administration of 
tMmiu-iI Law. 

Tuis Provision, as illustrated, appears to me to be a Refinement unsuitable to grave 
Lo^’i Illation. 

1 agree with Mr. Steange in his Rcmarit on tliis Clause, that a Judjre sh^d be bound 
to Tnako up his Mind as to the [mrticular Crime of ■which he .holds tne Pj-isoner guilt}*; 
and that where Cases may arise not clearly defined 6r provided ibr by the Law, the 
Legislatui'e is properly- the' ^utiidiity by whom the Deficiency should be sup|died. 
Without the Rules* of tlie Law of ftt)cedttit 3 i, the IRustJratio^ te tliis Clause's^ not 
intelligible; but t|ie Notion of finding a Man guilty of the Judge cannot 

exactly say what, the Evidence not being in toy Opitfion 

Intended 
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defend to I^^T^caqjrJIn tl|ft Note (p. 14) of “fitewl TrolUk” The^Acicusod is entitled 
on eve^'rrm^ple of Jua^m to know nreciaelif.Cif what ho is aecueod. Without this 
Knowlt&p lie pomiot dof^^d hiinsclf. Moreover, tlie Principlo of the Law of Kurland, 
that the Kiaoner is entitled to Acquittal wh^ro Ouilt may o^jiear doubtful is just m well 
aa humahU^ as la also tlie Rule of that Lair, ttiat a Deuision of guilty or not guilty of 
a specific Act ahould be passed. In tids^ C^anse appears Indication of that xuorhid 
Antif>atli^ to the Law of &igland which I consider to mark the Code thmughout. The 
Law Comiliiashmers seem deteradned to adopt nothing from that Law ; not even a Phrase.. 

Their firadung Uiis Work ao aa to be "in tide re^ot. orig^al has iu my Opinion opemied 
its Petorioration. 

i concur in Mr. Blanc's OUjecUons to this Clause, Here ojxid dvsewhero iu tlys Code is 
assumed fbr the Judge a Power to discover what a Man believos.'‘ 11 is suflieieut Iv 
Evident that no human Tribunal poaaesaea tlus Power. The Phii\, os M.r. Blnno n?!uark s, 

** might always be set up in mLcuiie lor the most illegal Acts,"' 

I consider these Clauses unnecessary. ^ ( 

Here the Discovery of tlie Extent of a Man's ’Knowledge-ie supi)OHed, as tliat of hi.^ 
Belief in OlauAe 62. 

This Clause ap|K»ara to mo absurd, as well as the 1 IIusti*ati(ms of it> 

I consider this Provision, os illustrated, to be quite out of jjlacc in n grave f’riinijial 
Code. 

This Provision ap})eats U> me improper m it itself; but ilic Foiuth Proviso, \vln'ro ilu* 

Acts mentioned are alluded to as within a Rule resjx'cting Acts “ done in good Fiiith 
for the BeueRb of a" Child or Lunatic, betra,\% in my Opinion, Obliquity' of Fiuh'-r- 
standmg. The Birst Proviso is Insuliitig l-o tJie Understrmdings of those to wlumi the 
Law is addressed, llhistnition (/) is in uxy Of>iriion dis;^rncM‘ful to tlie Code. 

I cmisider this Rqle to be quite out of Place in rt. Criminal (\)dt\ an<l the Provisoejs to 
indicate Contempt for the Intolloct of tiiose fur udnwe Oiiidanco the (’odo is frtuaed, so 
also the Illuatrationa 

This Clause I tliink unsnited to gi*ave Legislation ; the TlliistrationH an* Tncliin(;hf)ly. 
llere it is supposed tliat a public Servant niny bo ** legally t‘t>inpet<‘ni " t<j commit aji 
Offence. Tt is a Perversion of Tijrms, and calculatiM:! to mislcjid, and the llluHtvatiou (<t) 
docs not remove the Difliculty, and is of quesiiouable Priqu-icty. The R«*fcivnec to ** the, 

Code of Criminal PnKredure'' preventa un aecurate Appreciation of this ProNisioii. The 
450tieluding Paragrsipb would be calculated to pamlyze tlawc J^xcutions in dcfciuic of tlxcir 
Persons and Frcqierty which this Government have sought to <?ucourftge among ilio !Nativ<!s 
of tihis Country. 

I consider Mr. Malcolm Lewdn's Objwtions to this Clause to be diserving of <Con¬ 
sideration ; and I view the several Clauses on tliis 8ubj<^ct us ojjcn to Mr. W. Jiaringlon's 
Objection, namely, ^that they wcmld tend *‘to deter from Exertion for the Proitjclion of 
Persfm and Property." It appears to in© «iIko timt the C(»n<)jijoiis ciiuinoratcd arc 
such as cannot be supjKwtMl to cuter into the (Contemplation of the Party ns^^^luIt<•d. I 
regard the whede as a Picjce of Legislation that jwivouis of the CloHcfc, and ctnild not 
have emanated from practical Knowledge nud E.vj>erienci5. Thr? Sixth ProviHo, in par¬ 
ticular, affords an Instance •of Rennemeut luihuitabl© in a Criminal (ode, likely Lo b»* 
inisundorstood, and if not inisnnderriti>od is of queatiomibU^ Propric.ty. 

This ClaiLse, like 76, appears to me t/^taily tijjsutted to rmti Life. ITctc, as in i»ilicr 
Parts of the Code, I think that there arc Traces of sin Attempt U) frame ratlu.T a Set ol‘ 
Rules to meet imagmory CircumatmiceH, ingeniously contrived to tit every supposahlc 
(vase, tlifui a ]>raettical intelligible Law founded upon KxpcrLeuco and adapted to the 
Wniit.s of Society. 

This Clause appears op^n to the Ob|cctionB stotcHl by Mr. J. F, Thomxis and Mr. liijino 
The Fourth Restriction ai^pears to to© Ito Instam^e of over Refinomcnt; and J tliijik that 
the general Principle of these Rules respecting tho Right of privates against 

, Assault contrasta disadvauittfigeously wiUi the plain j>ractica) good Sense of this Law of 
Ei^land on this Bubj^t. 

This Pixivision appears to me unsuited to real Life, and quite out of ]7hic© itj u (Jritninal 
Code, intended to be acted upon. It supposes a Blau, under suesh CircuinstaiiceH, tr» 
calculate the Degree of Harm which be may inflict; and apparently it porinitH him to 
inflict any Harm, eveatuaUy causing Death, though not Desath itself. I think the. ChiUHC 
absurd. 

I concur in Opdnion^with Mr. Blane os to this danse, which could not, I tldnk, have 
been proposed by Peraons of praoticol Experience. 

I think tills (^ose quite out of place, and the lilostratidnii puerile and of questionabh; 
Prgwiety. 

This ^Provision appears to me an Instance of over Reflnement, and in Principle of 
doubtfiil Propriety. 

1 consider this a dangers Frorision, and open to Mr. .^lane’s Olgection, as well a« 
the general Observalion that we cannot kxiow what a Man. does ot does not lielievc iu 
goodr»l4^'^.;,. ■* 

lam of emmi^^thaV thea^^ the Subject of Abetment «**« altogether loss 

worthy of than of the Law of &}gkMald res|)eeti»g Principal cuid 

Accessory; shnpH not liable to be nmiiderstockl, and foundf^d on 

; (363.) " : H 4 intdiigibio 
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intaUigKile Pti&ci|^ and Ito J^vi^ 
applididA^, in toy 0]niiitm, io iwMie'iElrovMiw 
Adiordmg to the **E*|flaiMion* 'ti -.ftoji 
done." ■ "■*': ' ■ '" ■ . , 

This datise verffes on tlM» ^ .. 

- The Bemarlta of Mr. It 
ChuiBe, Boem to me to mef^^CmiM&ermdpL. ' 
between Clauses 88 end w 


^ 1^' by'ICr. |n^' 

Of this and the simasir. iESles iB:^j!Mie I a8y Ofdiddb’Hiie 

Buie of punishing for the greater <it'XvSO^oif--tM0i:K0iAi^^ 

As olw^ed' ^ttiie .GOne^ the'<M#^nfjb)dliiUig%in||^-iis»'xiii^^ 
to One fourth of it in 

meant that this, ae w^ -«rG>Iauaf;jB^|^;MaatieBi{d)i^M;«p^^ 
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the “ Illustration " to' Qla(UWi#&'ir 




Tliis Clause appears ;< 9 en to .tike ikme ljUaiigric^ae'Clasdw^ 
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froviBi<ni 

needless.' * u y a' ■■ * ' 

This PlKvvisian, as illaetrated, efqseiuni;"^ me an InMnnee of- over 'Refinenaent. . 1 
consider the general fro^^ons ^nf the |Si^|Gsh Law -tespeoting ^aa Aeoessoty before the 
Fact to provide snfficiientfy for all Cases of this Descrijp^en, ^d to be preferable-to 
Btdes by wldoh it is attanpted to define 6very4jDOtaaoe of Afaetmoit. 

Fcht tile Season stated ns'the Iasi«Beiuivli^.L would strike out of the. Code all Pror 
visions of this Kind. In the llhistration 4t"appears that>tiie most detesi^le iKesetiption 
of Murder may be punished- by r^forous Imprisonmeht for Life." . JU l>Mth. is to be the 
Punishment of Muraer at aO, it sBddld be so in eve^ Case of Murder, by Poison. 

* Mr. 3, F. Thomas proposes an. .^tsratioii^ of this ClausA I would, as above, stated, 
omit it. In the Case in 4he IUiistimi|ii 0 n (a), A is a Prinoqkal; in.^XJ^.is an Accessory 
before the Fact; in (o), A fe apposed “previously" .to .abet by Mon-interference a 
Bobbery in the Ponrae. of lunni^lniiticau. -^Qiis is to CPlS to. Wo|ds a Meaning not' 
their own. : ^' > 

I concur in- the ObjsptiMlll.'Of .Ifa MlanA S^beaiij^r bfr. F. N. Haltby on this 
Clause. It is monifestfy impoodiblfi to did«FBias wlutiihtf or. not a Mon considered an 
Offence “ likolfe to be oommitted." I.tldnlt that ibiln a j^yinon aa this can be ucounted 
for only on the Suppontion that the Indian Law CommfesionerB tiiink that the best 
Mode of Chdiaiasl lApslatiein %'te 4bfine..ev«ry. inutginshle Act that can be an Offence ; 
whereas, on ^e contnuiy, it ampsttii 'to me that by nttempting to do this there is Danger 
of leaving Offences unpunkhec^ and that to provide, as ih the Law of gpglahd, a j^eral 
Buie, to be applied on Ftiadples of Common Seos^ and aocordihg to the 1 a^ of legal 
Interpretation, is a for preferable Method..; 

This C^use, I think, e$hil41e Beflnenuuit bordering upon UnintelUmlnfiiy, totally out 
of place in a Otinjinal Code, and^ eo worded that' the Meaning woula escape .Discovery 
without the “ Dlustratifins " I Will here remark, that so for.£iroBa considering “ the lllua^ 
tratious " to reflect Qrecfit won this Work, 1 am of optdici^ that the Mecestity fer theth 
is a grave Olnection ogain^tiho Manner in w;faieh the pianses are ewressed. 

1 would of oounm out.this JPtovhdoa, - The l^uitm^oh (d)' shows, toat what is 

intended might have been provided by a few timi^ ^ mnst j^lest sgaihM 

a Phraseology unintelligible Commonalty. .. Sut* 

and “ litersiTrutli'^ may.^tu anhince 
happily adopted by tbO QiShuni^ ^ the»Ms|ptifotiiitt^ ., 

1 concur in Mr. M. tn'Widn l|leriui)r ..ba talf pll|t^oskr 
ILiowlcdge of'the Ifesig&to' oMnitttt. sn OPkniib 
This a]^pearga ‘*rm||^" Dk>flBition^slt.iiyidei£^ Fact,.the. Prondaions of 

the Law of Eiudtjnd ’ ’imaudil^ iT^odM''stditiiltate fonr the itodiCbdng Proviaioiis 

of this Chapter ■ v ^ '-^r r•' y. - . ; "r: 

The Condition of dwitlg iJlegiimb«<^ the I thinte, to be 

added hare. 

Mr. Biane wouH' da^silifi-tofaPKpdsidtC' l^ tdiilBsiji^ Ank^ it 

appears to me to'PtoVjskduwitit btodnaaMde.Penaltis::'^ ''v 
1 agree with tiroBO.vrbo oml^derthiarj^hse tolhb 
Mr. dames tlipiiUH (^krs jEN^ecftion GSiSV^^'’'^' 

Mir. F. N. Maltby bfttro’anlro>erttof.Bi^^|Batiw tof'tim' Ebftd i< fe arf tt^ 
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1^^ "““pttilm/'go into' (lctaj],.tutd 
>, ^ Viem 1 Uo^w 
to 

thft Sdivj^ with Oeuentl 
tluH 


C3M|)tw VIII. 
ISI. 


iCMm^ tlie 
md Itmatiutw to 


Hr.Slli> 
tbo'fllhlr' ISI^. 

attempt to ^elhw .;.. . 

The ^vudcms Adi iKftXV, of 

' 183S,wkiBhooti^'ii^<]Wt^v'io-<)hedi«|l|p9^Mes.'IBfrah^^ ^aUowli^ 

a Han to 1^4iPiida>w^dliiiMtM lihr4>:<pFtoiB BiiadIHe. Mpa«y, The 

same ltBiiiark'i^pldleetQliHCoeij^^ - " 

1 do not pero^ve the Ohjeet ofProvahan, to itoi inclndtng^ihio Bvideticn ' 

I think Hult in Hm Cmms hein oontefoidEalad'^ Piutiehipeni. etumld'W'far the 
Conteinpt, and Ohetraethm of-^ Puhlie Opbent Mid n«Nt lor Asiioyanoe to another 
Partjr. . > . - . ,■■• , V _' .■,,. ',.- . 

Thia Clause is too woidy. jton paitiiqnlf#^ ami the PtovMuia here, and dHawhore for 
punishing ^ Annoyanoe.” appear, to me fd^eetionahle. Tha^llto ^ vague to 1»! 
pr^^y used m.a Oriminai I*w. - . . it, ■»,'. 

This Provision aptows to me tohaii^ten to eiMgtiHi|to Ahotoi' and ha the.Otse of lower 

Native Officers would lead to fhlse Chaigaa -. 

The Principle ^ this Clause appears to nm'^ dkffii>tfhP|*ropd^^ tiie Penalty too 
severe. It is mienlatod^ 1 Uiinl^ to lead to lUudh^i^HMia ' ■ ■-' 

The Intention, of tbi$ Olauto. appetot go^; but I'toin^ it badly werdedi Power to 
remove Nuisances tdiould be^iven. i to oanring any '‘Annoyutue,” 

Risk of Annoyance, or Risk of noting, ^ 

I thii]& this Provision liable to of Passion, 

unattended with any formed Intej^tiod 'al'Wto^'' .f ' ' ' 

Hx. Felly remarks on this « apf»|to’to me to be over Inegislatioa, to does tlie 

greater Part of this Cfas^^tear. .>•>,' 

tn this Clause the HCenticm of the Tribsiliir or Offio^ .j^ wtioifn tli^ Evidence is giren 
appears to bo pnrposply omitted I db not see why ^ “ .PiM^^y,’' '#bic^ is pt-r- 

fectly intelligible to the Ptoidc pf Itidi^ and has t)een So 'longja i^^ is diecarded. Witli 
reference to the TIhistration (C.), I''thiiik the .Prppriet;]r of empdwerii^ aU'Anteer, deputol 
on B local Inquiiy, to take Evidence dn Oatlii is qiieafiotiabla ^ ^ * 

This Clause appears, to nte on Instance of a Definition, not hatolfiglNie in itself, which 
is required to h« made so by " Dhutraiictok" X ,o1^eet to sneh .Mfinitioits'in n I’enitl 
Code as abole stated, f , . * ^ ' 

The Note to this Clan^ at .lira Bottom;pf the IViga,..shov)b thto where Death Im< 
caused by fidse Evidenob lira 'Punistuntot hi to lie Capital. impoi'teht a Provit^oti 
should Ira expres^ «)aaCtod« and not!be left to be oollectod to^the Rules on ttra Kubjeut 
of “ Volutttaiy (Mpame. Homicide." I ,<uh, however, ’ 0^‘ otonkin tiiat more Hanu Imp 
Good would imlow such on. iraactment. 1 asfieut to .the ObservaUun on this Sid^erH:,, 
that “ few honest Witneasto yonhi venture to ^ve Evilmme against a Prisoner tried for 
“ hisyfi^ ifitlwwby.thefmsnto toepiel^ ^mn to Meurderom.” 

The Note to this Phrase refers us to tl|s bf “ .Abluent" ^ ^boruattoiv of false 

Evidonoe; so libai I coudude, nntW 'fiS, insUgicM:^ to InsHgatioh of the 

Offence made Cb^tal Wjihe Xraw, to pobRed oiR in Hte Clapse immCdiiitoV' preueding, >k 
to suffer Daato am. A Charm of having instigated to fatoigat^.OT ihlto Evidence it 
would be diffinuli to try s^n^lnifiioiRy; but a Cj(|tHai Ci|||!ue under any 

CircmaiBtaniraB iipptots to nra iixdetoi^w... ' - ^ 

This Prpvirion.AmraaiW'tomb'iMtltev to extimd it; 

but I wo^ not I agree with ifj;;, Stnmge pa tnsjti. wb d^Tibed in 

Cfiaim Ifif iB'iinnjvsMtoto-ttoto.tojM#Pwn^'^ - 

X am not awiee in wIiM.iptoes ^ilSvidg^l^ admiiiHlde ^ ^ ii it is to >.< 

lAteod aa.f^.WKme'PootiiV'.^ should Ira 

Ito8jiniiiihiddo''tfato^’winr i^nptoce.' ....■■•■' ', '’y-'i ■ ■ ■■' ^ 
m.3:¥. 1%oniaB nroposw P*!avy»iii; b^ I am of 

mniiimi.-ihat'tbe'BuIe. to f'Mrt 

thoPowM:tofi^«iditn|l^i^'ttri^t.'€^wesi,k'.- 
With «» 

MVseat, by the OcniTt. 1 dp not tluiik it * pdper fl»f»6ct Procedure. Tlra 

Power of y iwdin i H pg ite.dwi»JL)«|htiii!%.‘;».i»oa|‘‘'“’’’''*-'|S ''f t*'® 

PuwdioBsrfu.fNMWtt^ '.'t. ■ . 

I -tiHnk I ,M«^ty,.tor such a 
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Clinptcr XII. 


CliApttT XIII. 
Chapter XIV. 


Chapter XV. 


Chapter XVI. 

CliaptCT X^"^I. 
2fM-. 


'rhis Srovifdou ii^ud Ckuse dp tibi if 
Page that TranHjKjrfetition m always t<k [ 

Chapter XI. 20«. Mr, Baiinerman suggests an Additicflx t<> thii§s^^j^ li jpgr^r 

Regulations on this Kubject to tho«p of this Chaipt^j, bw 

insufficient, and are lees tlum those V t 

lilH Rt^raarks on this SuhjfK^ , : ■ ' ' ' ^ "'1^' 

1 think, with Mr. Casamajor, tliai Uus V^Jpai^h 

Injustice. ^ -', 

] tliink thaClfiis JWviidon i^tttree the Additionjhtijpp!^ ' ' 

J also assent to Mit Casam^jor’s Remark on this (Satisi^. ^ ' 

I tiiiiik that*the Alteration in this Provision jpn^posed 
great Iraprovement 

This Provision aj»peara tr> nie to be too s^ere. - » r 

Here an Oflence of less Magrfjtade than Unit described in Clause S2Q ^.niade dually 
punishable. , , . r , 

1 ilo not }^>erefcive why this Rule is restricted to the Intention of eating: Uofis to 
dovemment; and I am of opinion, generally, that a separate Chapter for ttiese Pmnda is 
not needed. . ‘ 

It tipficars in mo* that this Oliapter is neOfUessly long, the Provisions tw> mini^j and 
the Punishint'iiis arbitrarily ilxed, without due Reference to different j3f!grees of 
C/riminaJty. ^ 

By Clauses 254 and 255 the same Punishment is provided for Cffetiees of. different 
Magnitude. 

J think Clauses 2I>4 and 2d5 too severe, and T lun not satisfied of the Necessity for 
this Chapter. CJausd 269. in its Referonice tcj the Belief of the Party, l»econies so far 
nugatory. 

I refrain from a partiouJiir Kxamination of tliis Chapter, which I mnsider to l»e open 
to tho serious Objections lulvamjed in tiie Retunis beforti this (Joiirt.' T have only to 
roiuark, with refifwict to Chiifse 275, that the Pnni.shnient apjH?ars (juite inadequate in the 
(’asc of p(»11iitiTig a Place of Worsliip with a Politiwil Object such as is suppo!»ed to hav«i 
existed wIhui the several M.os<pies were so treated in tliesc Territorit*s. 

I agi'oo with those Oentlemen who <?onsid«r that the Word “ interntionally should 
follow the \Vor<l Territorhw in f?lsuisd 287. 

J «Jo not p(fr4'civ4i the Necessity for the sevetul novel Designations of Crime adopted in 
this Chapbiv; and with regard, generally, to the Provisions for Homiritk*, 1 aun of opinion 
tlmt tlu' Law of England on this Subject suffices for all practical Piurf)Oscs, and is every 
way preferable to the Itefinemenis of tliis Code. It app<^rs from Clanse 295 that all the 
Cfutus put in the llluHtrations to Clause 294 are to be deemed “ Murder.” Is it to be imagined 
tliat a. f ^)riviction of Murder coultl pioperl^' take j)lace on the Chaige sup])osed in Ulusira- 
tion (h) ¥ Hero, as elsewhere, the Law Ckunmissioners supiiose the .Power of discovering In- 
touti<»Tis, and so making an Act, otherwise indiffertmt, a Crime. How inftmtcly inoi-e just 
and wise is the oj»|awite Princjiple of the Law of England, tluit from the Nature of the Act 
the Intention shall be inferred. By that Law ‘All Homicide is Murder, unless wlmn justified 
“ by the Coiummid or Permission of the Law, excused on riie Atxsouiit of Accident or 
“ Selfqmjservatioii, or alleviated into Manslaughter by l)eing cither the involuntary Con- 
“ wspieijce of stmie Act not strictly lawftd, <>r, if voluntary, occasioned by some sudden 
“ and sufficiently violent Provocation.'' I have alnmdy noticed the -Case supi^esed in ttie 
lUustJ’iitiou (<l)» The Law Commissionei's have not entered into tlie Questloii of the 
Efhict of such a Rule in <lctcrring the honest Witness fihcnn giving Svidenoe; Trtit it is a 
very iinpoi’Lint Consideration, autl in tiiis 0(^untry the Proviaion for making this Peijury 
(.■apifcal would involve the Dimger. of C^mviction tmf such Peijiiry u^n false Evidence. 

new Door would, thus be opened for Conspiracy. In the Ulasinttion (c). a Crime is 
supp4xsc<l to be committed in a Jungle, no one l>eing present but A and Z., and it is 
supp(ise<l that a Court can convict the latter of causing the former's Dfiia^th leav^ 
Iniii; but if be pleads that bis Companion was taken, nl* and he could not oarxy him, 
01 % in siiort, if he does not confess that ho left him ;i^ithmit XJause, haw 

is ho to bo c^oavicted, ? lb the Illustration (/)..A. is suppo^ ^to murder a C^d of .whose 
Existciu^ he wivs not aw^SJ^e in a Manner not, shown "to be posfhbk. In (gf).it is supposed 
that u Oouri could uobvict a Mon of Murder for illegally qmittitig ^ proqure Ibr Z. 
MtMlical Advice, Z. beiii^ urong^y oonBned by, A, 

sup|>ly Z. witli whttt m new»;ssaQr to prevea^t Z’s being In of,.I find it 

difficult t-t) speak- iu"^measured Toms, of such Xe^olii^^ ^ ^^ . ^ 

The Sccoud Condition in this Clause appear^ to. 

Principle of Legislation . J.,, - '■ ^ ■■ ..vk:' 

The Definition of Manslaughter in tlie Law of appeal^ to ine preferable to 

this; tlicre it Is clear and disUnot; ^Piycraty Interpretor 

tion. The IHuatration (d) contradi^^ In (e> it would 

seem that A must have prepa^^ a'liP^fe in of be^g Z/,$ 

Blow. The lUustration 

I consider this Provision totally in|^astble.': It to'beno AUeVif^Ue^a^cf 

a feir Illustrakian; (b) sUppOs^ a CPe ^at j^babi^^ occur; (c) 
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tlul^ tiif 0^ Boatload, ieAm tJw ijroiuiwto for 
iliaieai^ . ... ,. 

. .^ arB-to.me foa'aev^^m ’-’' ■ * 

The (?ii«e bi»rB I ct)iisi(for wbfoi^ it is iHjCf>niing to tlie taw of 

'EOgkllNi r .' . . 

f do aot dadersiwd the preceding Definition of tJi& Gttmm, I have not overlookotl 
the Ej^laiuitianinveu in the Note (w*) ; it appears ^ me that neither to Nuto nor 
to “ it be rmsmiiiS^y io I^ort for the Wetining of a pcsmtl Provision. 

I regaild this paiiieifiar Iimtance of novel Lcgishition as a nnwlesH and inc^ouvenient 
Beiinemen^ i^t. calculated to have any beneficial practical Teudency, but to ^wilder 
and GO!)fouhd any vtIh) might denire t(» shaj^e their Conduct by it -y 

The C)iTenoe here prondtid for would, 1 think, foU Vnort», j>roperly under a. gtcioml 
Provision for MansImighkT, tliO Definition t>f whieii in Clause 297 is dcfii<?tive us well an 
objectionaldei for the ReiiHons atK^ve statedv and should include involuntary Homicide, 
the Etfeot of tlie Conduct describeil hi this CIau« 4 \ * 

Neitiier tliis Clause nor it? Kxplanntioii is eiwy k» be undei-atiKsl. The “ llJustmti<in '* 
would wwm to Tftake Aikuapt at Ha|je ‘^insh or neglig^mt'' At*!, and the PeqK»tr«itor 
killing the Woman in dm Attempt is iniido liable to “not more than Sixtofii Years 
“ Imprisonuumt'' nor Itjss than Twt» Years Imprisonmeni. it apjimra tt» uw* that this 
is a Violation of nil sound Principle, iMsaidcH being inv^uwiHtt'Ut with the iMinition in 
ChiUKC ;]0k The Act described is ammrcntly taken not to In? Alurder lax’^nUHe the 
PcTpetrsitor killed the Woman by‘the jUegal Act or Oniisiuon of atkuupiing k> ravish liej*. 
By the Law of Ei>glaud it is Murder, aiuj ho it ought to be, in my Oiihiiou, 

Tills ClauKii w'ould se(^ni k) nupiire a new Definition of *‘ Suicide,'* wldeh caniioi be 
coiiimiited by an insane Person. I agrtM^ with Mr. J. F. Thonnm, tliat tla^ PnniHinuent 
provided in ibis (?law. and in Clause 307 is i*-xet?N«jve. 

I agree with Mr. James Thonuis Umt this (.'luutM* mid C^lausc 309 are “ not lOiyiir 
“ enough." > I oannot peredve. tlie Nec.<i.Sfiity for either of these Provisions ; ami, as 
already observtMl, I objtnit k> any jienal EniKd^inent the M(Mining of which is bi^ond dm 
Reacii of onlinary Capacity. 

This Court has b<jeu advised of the Oovenior (ieneral’s (,)pim<Ui that 'rmnM))orUtioii 
ought not k) be adjudged toTJiugs- 

The Kemarks of Mr. J. F. Thomas on tins Clause appear to me to dcKoi^ve Consideration. 

This Clause is 0 |>&n to the Cbjwtion of giving to a W'onI a Meaning n<it its own. 

I (xmaiclor this Clause as marked by ncs^iUess Paiticuim-ity ; it is a Part of the iSvHkjm 
adopted in tliis Work, k> whiiJi I have stateil my ObjectioiiH, of afck‘ift])ting to define 
every poasible Act of Criminality. Mr. J. F. Tliormw points out OinissioTiK in the 
Specifications which are Instances of the MiKcliief of tJio PiimdpJc. The Provisions 
Gonnected witih this Clause appear to me also to overload the O^de with uiipfofikibfe 
Verbiage in Amplififiation and Pariicularisation quite uncalled for. I allude to the 
Glauses to 329 in^nsiye. 

This Part of the Code appears to me to be over Legislaiioth llte IlluKtr;itirmK arc 
remarkable for A perverted Ingenuity, not unfrequently displayed in this Work, Volun¬ 
tarily causing a Mw to believe a Dog savage wlio is not savage, and threakuiing to w^t 
liitn at tlie said Man, so inventing the Man from going along a Path, doea nf>t ap]x^r a 
very simplo Des(»S{llic)in of wrongful Itestrairit To the t'kuses which follow to 3*3 
indnsive I prefor iim Euglisli Law of false Iraprisonnient.'’ 

1 cannAt bxiogfoyiself to suppose that a Definition so artificial hh this will be adopted 
in preforunoe to the Sort bt fjefinition of Ast^ult'iind Battery used in the I^w of 
Englaaiid duly to turn it into Ridicule, end is fit to make a Code ridicuirms, 

fot^e sidfie'of in which it might b© a Question whether 

or ndt the JUisj^ Connni^^ have succeeded. Common nmm appisirs to me to be 
sa43rtficed : ^Siic^ Ais dearly bought at aUdi a Price. 

It Axmy of Hagislxat^ to dispose of the Con^ainte invifod, as 

it were^ . to' this Clause, which, miureover, seem below tlie Dignl^ 

of Law^''"-''yV'"''-'' 
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4 if 

nio umestUed ibr/ The nice BiffUnelbioiie on ike Babjec4*<tf Kidimpplxig me 

unneoeBsaiy. ' ' ' 

Hxs <T. F. TheniaH ahowe thii) CMiii^«fa<nsiU[ he morlifled, with jteiibreitoef iNwthndarly 
to the immature Age at which Msrrie^ ie contracted in Itrfk. ^ ^ 

' 7 think that low than ^en Yehre m|a4«oiinii«iit atumid not be awarded Ibr'tUfiei 
The DefinitiofM in the Law of Ktiglana appear to hate prefin-able to tboae in tkk Okwae 
ami in C^aiwe 352. * 


Tlu Dt^hiiitioii deocrilfiea an Attempt at thatwincli ieTliefb h^r theLaWof Eaglanci, 
and I (Icj not see any good Reason for the Altemtion, mvolving the AbAndonment of a 
b(4iiiitum to wiiicb the People of India have long been aoenstomedt ahd perfeetiy tmdei> 
“The^feloniooH taking and canning away of the Fenional Qedde of another" 
appears to me a preferabh* Dcfttiition. The Illustrations (a) and (o) are not Instances of 
Theft acc ordijug to any C*r)de that I lia ve seen , (m) appears to we questionable ; (fit) absurd ; 
(if) barl, (t) worse 

Foi Theft aeecuflmg i<i tlie Law of Kngland. involving the taking away of Property 
a largi-r Pimifshnierit than is here }>i:ovided might Imj )u\juaioab!e. 

Wit!) reference to tliis Clause, I agree ^itb Mr..I. F. Thomas tfiat a Distinetjon should, 
In m.ido beiWf'cu Houscb of different Descriptions. * 

Tin* Fir^i Part of this Definition appeai-s to me h*) descrilMS Robbery. I tliiiik 
tliat hp(‘(jLal Clauses ftir tin* Caaca d<‘H«rilMa<l in Chavics from 370 to 374 inclusive arc 


uiiuetHfSKiiry 

Tlie lelonioun ami forcible taking fioin the Pei’son of another of “ Goods or Money to 
* any Value, by Violence or ])utting him in fe.ir," tlie Definition of Robbery in the Law 
of Fnglniid, is I think, picfcrahle to the Jlefmitum given in this ()biuse. 

'fo iliis Definition 1 preftT that of Robbeiy hy open Violence in the Regulations , and 
I think, thdl ’’ibtee or more J^cinoiw aliould .sufiioe for the Couimishiou of the Crime. 


The [’uiiiHhiiJCUt ought not, in my CIpinion, to be loss than Seven Ye.u's In)}n*isonmcnt, 
so also in <''] lust^ 379. 


Here I would make tlie minimum Transpoi'tal ion. 

Tiiia i» a needlessly wonl^ Dt*iinitu>u in my Opinion. TJa‘ Aclditiou to the Rule 
pnniased })y Mi. Diane may deserve (’ousideriition.* 

Ibe Aggravatiouft of Tlieft a ml lecciving siol<‘u 0 (hkK, ivcognir.ed in Regulation VJ 
of 1822 of the Madras (Jo<ie of iUgulatitm.'-. *ire ]»ropciv<*nd should be pmvidcd foi, in iny 
Opinion 

Thin ChtUHc in noedJesly artificial, in my 0[dnlnu. The lllustiation (A*j appotira One of 
thoae subtle lleiinen»»‘nt-s which so gtmoriill> deform this Work. 

J woui<l abiike out this Provision as imne<*f‘ssiir\ 

It iij»pi*ars to me that the Providoiis for Misebiof, exUnding lhi*ough !Ninet(^en CTauscs, 
might advantageousl^v be com]>jiKetl in t)ne .simple Provisitm 

I think tliis a hail J>eiiTjitiou with nfeicnec to the Tllu.stiatwm (r/j T think walking 
into a Building is ill ileserilusl us exercising 1>i)nimion o\<i it. So also of other Illus¬ 
trations. 'rii(‘ Dcfinituuis vvhieii follow of mujous Sorts of I'le.sj)/iss might, J think, be 
disjieiised with 


I SCI' no Neecswity ihv so elaborate u DchnilJ<ai of J louse bi caking; and for all the 
rest of this Clmjitt'j One Section, after the Manner of our Ueguhtions, with about Three 
simple ('Liuses in it, might, 1 think, be substituted with Advantage I agree with 
Ml Strange, that in these and the like Provisions, wliiitev^er is giiincd in critical 
Aceuraev of Amingenient is iiskcd in Practice. “ by attempting ti> OQparately 

•• foi wiint in effect art' iutegi-al (.‘riiuos.’' As la* rcnuu'ks, to puiuBb a ^*oxtpnan Act of 
r»urglan% iK'aidcs making refeavuct* to Defiiutions, reconrse must be Iwid to Four 
diflorcnt Clauses theioof which arc far removed ft'Oin the Foot ; and an Aoeount muot 
bo NTimmefl up before it can be a<>oeitajned to what Piuilslmient the Burglar may bo 
seiitence'd, , 


To this laboured w'ordy Definition 1 prefer the Engliak One of Foigoiy, namely^ 
the fraudulent imiking or Alteration of a Writing to the Pr«jt|dice of another 
** Man's Right*' 

OflVucos vory differ^^nt in Criroinalifcy arc heri* brought tfOgetlier, and the special 
r» ovtaion for any of them I consider imnecesaary. * ^ 

I agree with Mr. J. F. Thonuis in opinion m to thi^ Cianse and 4i9. 

I iliink this Clauae objoctioiiabie, and much of this UUaptar^u%ht, in my Opinion, be 
omitted witn Adw^antage 

! think this Chapter an Inatsuice of over lio^laiion. 

This (3aiiao an]H>ara to me olmcuro and otfanrwise ol^e^^it^tixibkk a t « 

^ In this Cose tbe Party ahoiiM be made Ur reij^tore the Ptopedrlgr. i think this Oliapter 
not justified by the IVote (o), and I tFcwld imit it. „ * ^ 

1 'almll no Remark on Cliaprteia XXIIL and ipn wJMeh thenre are juartinent 

Coiumctfts in tliC Returns, ' ^ r v v‘ ^ 

1 am decidedly of opinion that Qheif^ ift more i^vimilble than 

its Retention in a Ciiminid OeT * 

> *The Sbtplaiiatiom here are 
^BeAiiiioxl^eil Reftmiient 


eni 


% the 

to 




'.' 'v':. ■ ■ 

_ 'C^^BW!l«i^«'^'■'*to^C%wi|^.;|t^^ X wouW lirti. 

oamejr ’jUBigMt 1 aU<in on iti on. «mTie<l in JiWlaiid 


l%y^ qJt Adfniuistva- 
UiHt ii is 


' __ .™.,.... 

fit A made Bedre«e by pnva4e;0i^l Aethm aud bj 

nimht faHing. witJajiD. i^ Scope of tbk to the 

OvnL iu>4 JAvt Criimm&l Jin^itce. \ *|!^ .jUmitaiuei.*^ on tbe BiigTit tp Action, 
of iSnglimd, ai^e, ln„ .i»y,Opm^ I aj^^ouM bot, lie'oj^n 

^.,’4SkK.\t^^ Pe88K)iie,of Sliuiiaxi^^ .ttnd/peii>etuate all Bloiut/wl^ch tho 

OffiMSMNi^ m W forgot-teii. label piminlaalbl:^ ahoiild In? hucK d*i!y as is 

melici€eM»=:at)d intended to provoke few or e:!ppofiic ijUie libelkd to public Hatred. 

Contempt^ and Ridicule. I deprecate the Enac^tm^i of all or 4iny c>f tlae Con tenia of 
thin Ckajater,. . . 

I <j.ue»iiiou the RKpedieiiCy of tbh« Clnipter aliogetliev. 

l.cg^der ^thiH Clause quite pre}>oaterc^ii>», awid I entirely concur in opinion with Ihosr 
Gentlemen who recouimend the Ouusaiou of it, and of the Two OhimcH whiejr fivlUnv, 
Til© Second Paragraph of tlio Explanation to C/Iaust) is not voiy clear. 'I'ho 
lllustratiou (c) aeenis to .suppose ilie Absonco of the Power of inniishing* for ConUuupi 
of Court The Enaciitnent of the Ih’ovlsione of tliia CliapU*r, among other ini«trhicvt>us 
Conaequ^icee^ would bring the Administnitiyii of Criminal Justice to a Stiinl, The 
3lagmtrH,te would in vain attempt to dispose of the Work which tlu^se Proviffioiw alone 
woultl probably create. 

In conclusion, .1 agree in opinion with Mr. J. F. niomas that the propewed Penal t.^.xlc 
is not level with the Intellect of those who w«aild In* called upon tfj ^uliniiuHt^^r it ; tiiat 
it is objectionabJo, frf>ni over Legislation and Rr-fhiernent. arul dangerona J^ovelties ; hut 
I cannot go witli him in desiring it.s early Proiuulgatiou. witli the .Modifk^i^tioriK which Jie 
suggests. On the contraiy, I am t)f opinion that the \'ie#*M of its if^tyle arc incumhie )>y 
liny Kuch .Alteration ; that tin* .Priuciph^s on which it is framed are very exocptiotiuhle ; 
that from the (V>cle is omitt-iMl much eoutainctl in oar Kegulations whicii ouglii not to be 
oinitted ; ami that the Remark of*Mr. Stninge, ujxm tlie KUcid. of tli<* sO|»Hrai© .l.fe^fiiluti<m 
for Acts whidi are integral ('rimes, is nutiident to show that our <h'imhtai <Joutt«couhl 
not work with thi.s Code ; their Hwntla an*, full already ; they have no Ni|)aro I'iino b» 
cirmloy in unravelling tlie < .'uinpJieatioiis td* siu'li an Eruictnauit. 

It app<*.ar8 to me tlmt ninch of the objectioiuible Character of this Code is traci.^abJe 
to tlie .Tlctcrminiition of the Indian Law CommiasirmerH to w;t aside altogether 
all exiabiug L?tw.s on tlie Subji.Mjt : a T*r<>eeeding which apjiears hi me at variarioe 


with the Intention f»f the Hritisli 
Jld and i-th AVjllinm IV. Ca}>. fto. 


Legislature. 


as fleelared in Section bill., 
tSigned) \V. Htri)Ll!>fro\. 


Knoloaurc &. in No. 7 «. 

Minute of the Third Puisno Judge of ihe<'Oiirt of Kuujduree ITdahit on Ihe lO'ofwr^ed 
. Penal (^)dc, datt^l the l lth i»f December 

^ 4 . The prying Duty cf pulsing Judgment on urgent C'riininal UViaUs and other 
conAtiitit official Avocations, deprive tlse Jmlges of this <k)urt of any tin interrupted 
Xicisttfie, vdihottt winch it Is imiiossible to take an extended View of th«, very iiauiy 
important Que^ions .arising oat of the proposed Penal (.J^lch^ I have V>eett able to 
exahtine it only at Intcrvui#?, and jny Observationfl on it are, in couseciuencc, ncHicssarily 
im{>crfeot and desultory. 

fi. The Paper with which we have been fivonrcci by ottr lbrni<‘,r Hegister, Mr. J. K. I.’homxis, 
weviously jTtidgc in Taiijorc, iwi Officer of practic^ Kxperien*;e, jiosscssiug cxtA-msivc 
Knowledge of the liutiguages, Customs, and Habitn of the lV*op! \ confofii^H so much cx- 
the Opinioim l tnyaclf entertain, tiiat, deeming it unijeoesaary to rt‘pe;»t whst 
: luid a^et^ m wcU!'. exj)r 4 Assed, 1 would continence by adopting rerUU//ft tliat Portion 

of hi 9 Ohmerndom which is eontpdued in Parwgrapli 2 , tho Fir» t Part r^nly 

4 fi md fi' (dw la«t Vefemug particuhuly to mj-^aclf). Para^ 
», 11 , 12 , ii 14 , 15 , and 19 . 

[ S'. M€>de of admitliatorif^ the Law ia^tdoarly: defin^^ it ie imfxWd^h bi l>ring 

pnftctidttt Ojiferationj or to on iisi# |>robable Results. 

J Puiime in tl^t tiie Want of the Code 

of la an ituiuperabla. Obj4»cli<m Proamlj^ttoiii of thn 

- iaaad a to the optical Kxomi of It. 

: 4 .- 1 of tho.<€!odo are draw^n ii- 'JVnrj^ 

whim; b. i> 

' firamecL ;w {.uechte ibs .English 

‘ mnftir :bn Words a Senv^ 

>' aaid rntricate PlnwcoU^gy '' 



has been introdueed which is not easily inteDiii^e even in. ibe .English 
absolutely untronslateable into any of the Dialecifi of ^he Cotmtry with 
(xmversant. Novel and refined Ideas^ beyond the Common Ohasp of Native Xi^hdlect; 
are ofl^ etuuiciat<Hl in unusual and ,fiir-fetched 'X'enns, and iuastrated by aHidOiai 
Examples, frequently familiar to £uix>peaiis alone, wbidb will leave the Native Hind 
quite as blank ns l>cfbre they were j^euned. 

5* It will l>e no easy Task, for instance, to convey, in any of the Native Dialectw, the 
Meaning even of No. 42, which merely declares that "to do a'Tiling^' denotes Omie^imis 
as well as ; for in ever^*' iiiuiguage "to do must stand opjjosed to its OmuMupn. 
" As our Detiuitions are frame<l/’ say the Law Commission, "it is TIn^ to dip a Pen 
" in ant>tJ»er Man's Ink, MMiif'f to crumble Cue of his Wafers, an AnaatUt be cover 
" him with a C^oud of riding past him, hvyrt t<j iuconuvKMle liitn by preetang 

" against him in a Carriagvi(Notes, Page 18) ; and this letuls to the Enactment No. 78, 
by which it is <leclared that nothing is an Cflence the Harm mvolv^nl in whicli is so 
slight that it would not rilf/ be cornplaiiUMl of. Surely «(>me Defect in the !)«£<• 

xiitions ihernseivos have induced the grav'o Euiuiciation by the I.4iw of so very 

sellbwideiit an Axiom : anil wdien the Ijiiw Commissioners penned it, and the foregoing 
very remarkable (Viticisin on the itesuli of their own Definitions, One can hardly 
refrain from thiiikiTig that Suspicions on tliis Subject had arisen in their own Minds. 

f>. But the .strongesti Objection winch I entertain against this Code is its being 
profeRsefliy hjised ou thfif/ref/I cal, not jtvytctical. Principles. It is the Work of eminent 
Men, selettetl for their kuow'ii Ability, but few of wdioiri possessccl ainy, and none long 
or intimate IntiU’coiU'se with the Pe^iple, at least in these Territories. 'Palent,—reasoning 
on superlictal, still more on fa]I«icious fnforimi.tiou,—is most liable to Iciip into erroneous 
Conclusions, wliicli are only the Ukore dangerous in proportion to the Uespct^t due to the 
Authority whence tlaw emanate ; and wdien it is considered that nothing distuiguishos 
the Natives of India so murh as their extraordiziary Tenacity to ancient (histotn, and 
that th<» most oj>posite Nati<»ns in Kunipc <lo not ilifter more from each other than do 

some of the Itidjan Na.Lir)iis under tho Madras Covvmment for whom this f^ode is 

compiled, in coinmou with Mr. Krere a,ml iithers, 1 seriuusl 3 ' lament thxit the Law 
IVjTnmissiom'rs did not more avail tiunnselve.s of the ]krfictio:il Hc-sults of that aecu- 
nmlated Knowledg** axid grjulunl Experience which is embodied in the Law.s of the 
mriiuent Men who liave hitherto legislated for the different Nations of India, 
of suggesting a. t)ieore.t.i<‘iil (^>^le. for the Mjuss indisorinuimtel^', regardless of local 
Pociiliaritie>t ; for ilic best aiul wisest of IjRws avLU become a im*re <le;ul Letter when 
the^' prove at variant' with the lings and cst.abli.slic<l Iljibits of the Peoj>lt*. 

7. t likewisi* enmeur with the 8tuH>rid Piiism', dinlge as to another Detect tliat ]»ervadeH 

th (5 new (.\>de. It is One of the Fii’st Principle's of Law that there can lut no Ofleiioo 

whem " Intent " is wanting ; but, on tin* (fvouml that no safe. Judgment can he formed 

l\y Thiril Person.s of tJi<‘ iiicntnl Opi»rations <J" any Individual, known bk iurnseJf and 
God alone, exc;c».pt ly his own overt Acts, the .l*aw hitherto in ino.st Oases lais presumed 
that Etfeot to be intended whieh the Act of aii^” Individual in itself is naturally' culeu- 
latod to produce. Tiii.s JnUmtion, howoAM'r. it cannot be proved b^^ Evidence, is 
genoraJl 3 " /Wioovj*/ from Mie Atit, which Act alone is given in Evidtmeo, an<l the Crime 
at pi*e.sent is composed of sindi A<‘t no I'roof being required of the Intent 

distinct from the (.^ircuinstance.s albuiding the Act itself The new Code, iiowever, 
indef>endent of ami in a«lditioii to su<di overt Act, often makes the " Intention," " Impres¬ 
sion," Belief in good Faith," Kmiwledgo," not of Fact but of what is " likely,". and 
other vhf.tiiaf Operations <d' flu* Individual, no longer merely inferrible from tlie Circuin- 
ataue.es att»«uuUng his Act, Imt an e,sHtnitial, independent, seqMirate, and compoueni Part 
in tlu^ Deliuitiou of the Crime itself, trtfhmU v^hich the mere overt Act in such lustancen 
will, according to the Code, become no Orfme at all To establish Crime, under tliese 
new Definitions, there >vill ocv^tsionally be required, not only Fnxof of tht*. Fkw^t, as at 
prt^senl, but, birther. Proof (oi’ wdiich none can be bad) of these specified Operations 
of the Mind, Iiitherto left to Inference, but now foiTiiing a' sulistantive Part of the 
Oftenct* )ia newl^' dt^tTiniiwaL I ntH*d hardlj' .say that this seems to me, not only a 
radical Defect, hut. an insu}»erable Olwtacle to the. practical Introduction of the Code. 

8. I am com}»elled to join the Second Puisne Judge, and indeed every Officer in the 
Interior of Y>ractic4il Experience. eitJier in the Magisterial or Judicial Dejuirtment^^ w|lo^ 
Noxa—Th© I'tiUowiiiiK w?*' th«» t*ArM>tu4 punifituHi i\v n»fqirini? i»» Opinion IB of any Value, in T^rcitestiziir ikffaiiiflt 

MAdiuH r««n uoritw. Abolition of flogging as a Punli^men^ 

Indeed this is One of those dangerous itieoh- 
retical Suggestions, at variance Hrith the 
l4tws of the wisest Men that ever governed 
India, which have xu> othw Origin the 
moat misdirected Humanity^ acting on the 
most deplorable praetioal I^onmoe of 
the Fec^. The Jjeah has loi^ ^n- 
fi«ed by e^r Be^atibns to those 
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W4IB ihjSre ret^uced in PraotHW 

,4vw^ n»^oy Bounds tliut it wan 
•!■». tarrorm^ ov«r Utan indicted 
npcin.Criininids. But so loii^ as w« have 
the Misi«rt<iine to 


iKtsae^ a tlmving Popu- 
>h« Gh^bekitm) vho an* 


Kxtnaet fironn PiaraAtKt*^ Tltonuii* Munro's Minuio dAtiHl 

aiat; J>BQrM]iikM>r ISiM. lieinit Ai^ndU No, I09t Ut lUo Ro|K»rt of 
Hmiao ofCniunkoaH in tlkm Kutv'onnv lK«tMn*( uhmii of 
Wiih what Oracc can vrc tatk of onr iiabtriud Oovcriiiitcnt 
if we efKoNule tiimn finran ovcry imimnant Oiltt'c, and aay. an wc 
did till vary that In a I'ountry onitmnii»a of 

Inhabitackti no WaKi hat a lSnro|Mwn ahall Ixf Intruatod with 
Ku much Authority a>* to order the runiiihrucitt of a aiti|rhi Stroke 
of a B»ttari V Such an tntordlotion ia to paan a Hs^ntenrn oif 
Initnuiation on a wludu Vt¥.fph*. for wliUdi no llonellt iwn ewtr 
comiMmiMUta. Thon^ la no liiwtancM^ in the Wiirld of no Imini- 
hatiim a Senionvo bawinfc vvt.'r horn paca«d upon miy Nation, 
'flic wmic and mlatakori Humanity which la tlii< Motive («f II 
(An u«>v«r be rirwed by tba Natlvca mu any juat 1‘Jxottae for thts 
HLwcrM'c lnflJ<<l4Hl on tJii^m, by lH»l»mjiroinHuuNB(l W tH‘ (jiia«irtliy 
of Tnxsf. hi dccidinit on th*’ t*ctty oiwunwa of their Couutr«nrii. 
tVe pnifraa to sioak tlieir liuprovcmeut. i»ttt |.«rt>|Aiia« the Moamm 
tho wiott advtrrao tn ShwtMwa. The Advocates or linprviV(‘m»'«»t 
do uot - ‘ ‘ *■- -■'- * ■ -* -.-* 


o not »(a»«n to l 4 av< 
ependa. Ths'y prni 


k»r<* pi.>r(.*«ivwd the Kcral. Sprhi^Ks on which it 

ipofw* to phu'C ui> fsrmildf'iM’#' in th** N»tl\c». 

ihorlty, and to cadudo tbi*»i from * »lli(^* aa 


to fcivo .th<*iu no Aui_..._ _ _ .. .. _ 

mild] ai* iKjKwihlf, hut lhcvart*anlciil m tbHvZcwl for (•nhirlitrn- 
ing thwn, bytho KouoraLl>ifrttision of IvonwhidKe. NoC<mei*1(. 
jtKirr wild »ud liuui thi* wn» over eTig«'iulfr«>d in the 

darkest Ag**«, fnrwiiat »• in and n i»ry rmmtry the 

«nv.-at Stimuliui to tiu* I'uriiuii of Kaow'jcdgc, liui. tin I'rimtUii'C 
of Fame, or WraUli *»r IN>wcr-. ov vriru In tlu’ f'.•*!• of great 

Attahjinecita. if thev ar»' »<a u> Ij**- d»“voUHl t« ih*ir l> 1 >lll(^Ht |•^lr- 
the »Scrvire of the t’ornninnlty, hy <‘in|th7yiii^ Uiom* who 
iioasHWH tlieni, iu'conling bk their r<]>|KM'tbc QunlthcatUiViM, in 
thi- larioiiif Jhitio?* itfliic pnhhc Adiniu>*>tr»t.t»ii of tlu* ('oumry y 
Kir T, Munn't wlum this wan written bad hv 8ss'ti»m IV. !{«•»(•' 
latiou IV. iSstt r*i'i*nlh>’ given Power t<» lUtuU of IH'Urict *l*ol]cc 
\ wVio have Inawi (‘onioanNl to the Krendi iTefcct** of ITmitiOc^) 
to puiiiHh liy flogging. Tlrt*. F*»wttr wan r(-V(>kr.d Ity Hewuia- 
tifxi XT 11. itew Sivgton V, and tivy can h'uuo only Inflict such 
Punialinient Ijiy ord*T of ihi* ^lagiHtnu'y : — * 

FloggC'd by tie* Mugi^trac;. iu Malalnw—- 
lA'Ifi - ' . - Three, 

imti - - - Sr'vi.'nlci'ii, 

ISSo - • - Ktglit. 

iHrW . - - Four. 

WC - • - Tw»mty-Kix. 


laUon aueli as ti 
HjbatioQiiry, and other Tribewa, aucit aa the 
C0^A^xiir» and I/umboiUea, who^ %m thp 
eontrary, are wandering thixiugbcmt our 
]?i*uviiicM»a, and the KuMei'tjt settled la thti 
South, the I^muUtpmH tn the Norih, 
aiul the Slav€ss iu the Wcateru OoaHt*» it 
is the only Puziiahiuout of whioli the Dread 
will operate on a ('lass ol‘ Men whose 
SobHisUmce is at.> precarious as to render 
Imprisoiuiieut a liidiet*. Sir X. Munro, as 
a principal Means of riusiug the Character 
of the Peophi generally in their t>wu as 
well as in public Kstiinatioii, with a }>exiVHEi 
Kuomt ledge of the Native Uhariu^ter, an<l 
in the Spirit of true Hainaiiity mIucJi 
jK^culiarly diaiitigulshod him, felt no Hesi- 
tatiou in liberally placing in the Hantls of 
tlie sujwritir Natives tJasiuselvtis the Liiah, 
to bo on their Criiutnal Brothrou 

of thii Jowe«t J)f.seription, whom ho, by 
Kxpcrien<H\ found it prHi.*tically itupoHMiblo 
to control by i»Uier j\1eans» ami the far- 
cxteiidcfl Vif.'v\^s wlki(*]i <ii(.ttuUfd this liberal 
Pidiey to Muiiro nui.^ well NtutKl ig>iitra»tiHi 
with the Policy of tho.H<*, who. posseHaiug 
neither bis 1 nfonnution, KxperieTuse, or 
Gnisp of Mind, ntidorvaluiug Ujo iuoati- 
xnaliie ConlideiiiH^ of the higher Chisstw of 
th<? l\ioplc, whi<‘h hi‘ HOW’, in re-iurii for the 
'j'rust he i-eposi'.d in them, to a gieat 
hZxtcnt liiKlid ids jloi^ail of '' the most 
huTjiiiiating Sentejnx? ever paased upon 
a Nation/' and with tin^ still 


the HtjlJ nniTower 

Policy wdiich, in the false Name hi' Pliuminity, coniiiiiiig its Ihuievoleuee to the Oiiniunl 
after limiting its (’harity to ffiedMig, elothiug. and lodging in n IhiiJdJng w’hicli 
to the Native is (‘(unparatively u I*«l;n.:e none but the (\ujviet. now j»r(»p*i,s«*s hy Law to 
itiilici upon the w'hnje >.»ody of the People the great PNdJ oj' n-lieving the Jovv<*,Ht <'lasse^s 
from the Dread of tlie only l^unLshinimt which prevents their preying on iJje IVoperty 
of their Sujuu’iors, Should .sue!* a Mirasure be. legalized, the Pi.*opIe, as 1 have had 
ottcinsioi) to state is now' the Ciusc in regard to Sorcery on tl*c Westc-rn (’oast, will 
infallibly take the Law' into tbeir own Ifands. MaJaJiar, I believe, to be the. only 
District in wdneh Murder for Sorcery is liHual, and iu which I'urdshiue.nt for 'riieft. 
by Stripes, is most rare ; uikI a few Days ago 1 passed Sentenee of In^ith on a Murclerer 
there, whoso sole Motive t<k tliat iiorrid Oiine was (fov the First I’iine such ever came 
before luej the rc}a»ated pt?tiy TJiefts which had been cc>nni»itt.i)fl by tla- De<.e«sed, 

fb I now proceed to make such Observations hh oc<Jur to me on tho several t-hapiera 
of the Code. 

10- Mr* J. F. X’homay, as well as Mr. G. Ca^inajor, has suggfr>UM] aii A<iditIon to tJiw 
Chapter, in inotllficattou of the £xt^ptionJi annexed to CJau«- 5 S l(>7, liit, 177, 17H, and 
20(>, winch ai'C taken apparently from the French Cfxle. Whether the Altci’utions Ihi 
macle hore^ or under these Jfeads respectively, 1 concur with them generally, as to the 
Exp^Uency of natrerwiug in India the Law applicable to a very ditlerexit sourjjil StaUi in 
Europe^ and of defining by exprfj.ss Specification the precise Exceptions from l^uniHluruuit 
for the:.H^ given to OffcmlerH, particularly in referenire to the wide 0./rinoxioji.s of 
janH. to Fai^ he justly states, are hero unhappily (jriminais by Birth 

and Pit^fessiosL 1 w^ould ccmftne it, in gtMieral, to the Husband and Wife, Children 
.and ;P^U!^to reciprocally, or, w'here Nej:»oUsin by Uie Female Hide exists, m .un the 
pf tlie Peiiuifiulu, (W the ^cat Peculiarities of which no Attention wliat 
ever .to. have T^een paid in tiiia Code,) to the Mother's Brother arid Sister a ^on 

also, who fltond 16 each other in the Belation of Paietit and Child elaewhere. 

11. to.tlie very early Age iit wliich Females reach iJi;« Age of Pubf ity 

in aJK^take tliro^mut the (k>de to oon^und a iN^rson under 

m-—^ Incapamtated In&i^ I make iiemtark more especiiiby 
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.who are .<xmtAntly niiiiirri«4'.iegally in Infancy, and 
; and ,1Wiib re^^enee to the Illustration (4> 
wlm cauaes the.Siittee of such a Widow guilty 
T A -nf 





ChupiPf II. 
40. 


49. 

50 to 57. 


{■ 68’ ) 

oi umi liuWe to l>€!atk, instead 

i.VxnM^t, a#* th<^ 0 <mIo clearly conteinplatoB wltm^ tlic VP'idow is t>i capable, of 

free? i.N>iiseiit. . ■ . .' ' o.... - ;■ ” ; ’ 

12. Ho«;fing, m almuly statcwl. I ajj^rce witi^ the Second J^Utano'J;udgC’^ in 

lulvocuting the 1 Vmtiftttttnee of Bsuiishinent from one District t*> anothei 'm a Pmu^mcnt 
highly eHeotive. wlicrc^ as in .fndiii, hK»U Attiichnicnte twfi nniveiml; and, a« 
in tny Alimiit' laid before this f*oveninicnt on the 24tJi Dcf?t‘ml«jr lii58, 1 tiaftk; with 
Mr. ViUi-jfhnfi and «>thors Unit tlu^ ignoiniriifniH Ptinishnimit of Timhaet' slnvidd likewise 
l)t‘ retained, tis rngar<Js Porgi^ry, Perjuiy, and Crimes against Mature. 

i:>. Tht! Frot^ftcncy of inmutnnil (>hnc.s in ludiu remains u homd Stain njKni the 
Land ; and Perjury and Fi>r;„ar\\ whioli .sap the. Foundations of all dustier*, are prevalcHat 
to au Exto.nt loudly trailing hn* even iia>ro .scvi n; Penalti<?.^ than those now inEio&fKl Tf, 
under sucIj Oireuiiistnueos, tlio lA^’islafcuro ceases to annex to those Orimes that Odium 
wliieh the People of tla‘n)sr]vc.>^ nn}ia.]>pily Mcamdy ailix to tJxeni. but which tliey imme- 
rnorially attaeli to tli<‘ disgracof\il Jhinislninjiit of Tn^hr^r, and the Oovonimofit no longer 
lend tlioir j)()vvta fMl Ai<l in roii-ing |»f>pnlar IndioJiatiim against tho.so Otlbnces, a Blow 
will be n])on .Insiiec and public Morals .'^uch jus will long be felt, but *wbich it 

may In* vt^y diilicult ever to !'oi!U‘,dy. 

14. 7'tis/if<rr .so far huirtatn: thal. it inllicLs no Privation, Kestraiut, or physicfil 
SurtVa-ing on ilio J>od;v. It is «pi)U; truj\ as urg^-d by the Ijaw Coniniissionem, that 
«lisgrtu*cfnl J^iniishna'Ut.^ of' this l)e.s«Tiption art on tin? Alind alom*, and u{K)u the 
< Jrirninal o]>er{it/‘ iK-ing v, <ir.so tiiar» I Jeath itself to tlio .srn.sitivt\ ainl hardly 

felt at all by tij(‘ burdened V'^illaiii ; Ir.il ujl aH-just aiii’ most lVr>vidcnc‘e implanted 
thi.M voiy Flawing in tla‘ Huimui llrca^.t oxprc.'sly ui <»nU r to r/e/r r from <^'rinK*, tlie more 
in |»ropo3't.ion as it i.s mjjoyrd, aiifl Llw s,imi- ihovidoim' mo-'t nghteou,sl\' intlicta on its 
Pt>s.ses.s(a’s nnuital Jteliilaition In t‘\act. i*ro])o)*f.ioii u.^ this Taleni, most ]>ri)t.octive from 
Kvil. is nrgleettsl oj* abns<*d. B<'(*anso Punishmont is rightly ijitlictod oa and felt by 
i-iwli Mind in the just l*ro]iortioii wbich has tiiu.^ Iksmi decnuil froni ab we. Is it for Man 
to g.vin.iay Almighty Wis<loiii ^ Insti-.iul of dar.ug so f.o do, o>\ on .such uiitonabJo 
OrouiuK. to throw aside, as n.st‘.l;'‘^- that-Sousitivenc.-^.; lo l>i.sgr:n*i‘ and llidicnh* .so wLscly 
inij)]anted nu>r«* or less in every iluman Iheasl. tv df‘,ier it tronj i’riine, Alan, and more 
e.sp<‘r:ially his Kuler.;. ought ro wieid lor tiiis i'urpo.HC tho [..owerful Kngine. tloi.s place.d by 
I*i'ovideiUfe at their disposal, nral in lieu of iM«irl»idl_\ synip:it!ii/ing Avith (Viniiiuds wiio, 
by ibeir Offems's, h.ave- either perverletl all Jnst»;, or d.>graded lliemseives lo the Jjevel 
oi* the Beast, they should rigiit<‘otisly infbet on eai‘li Uetj iimtio!] in propoiUoii as lie was 
armod agfiiihsl the, Otlenee. and thereby imt v)nly «leter but velie\e th .' Mass of the 
Peo^de fnuu tho.se <Iegra<Iing (h'imes, ths; eOTitagioiH fVnrnpTion of vvlii<‘h .stains the 
Native I ^harae.ter with its blaeke.'- t l>\e,'--tVime.;. inde* (1, wiiieh Jiave ivaehod a Preva¬ 
lence almost iiUolej'able to llum.-mily, cxecjd. »,.* that anatlietie Forni oi’ i?. in whichj 
fiU'tnmitely lusiiaps for us, tlu* iliTnloo lj:ip])tMis to br eloUasl. 

'fo «’lan.se- 13 and 41- not fUily tlu‘Se«‘ond J’ln.^^ne .liidge but m.auy other OfKeerH 
in the interior ol»j(‘el, I iliink o,n insudieient (Jronnds ; for, iindtT the J‘]ixplanation8 
giv<m, Baiii.shment friun the Company s Tcnitorie.s. even for life, is ]dain]y' intended in 
mitigation, not in enhancement, of the Sentences snecili'sl v\ Inui piiss(*il on Unropea'iiti; 
atid 'iV.insportation as regards flffYii is not to be '' perpetu.d. ’ But thc«ugli the Policy 
ami Unmanit.y of tiie-se Enactments s(*c*m to me vindieated, I donbt their i 
and on this IVunt woulil direct Atte.ntion to the str<mg Oj/mioii given by a I^iative, 
V. t-MTiiavasiah, Naib Seri.stadar in (diinglepnt, who, Avith reference t(> the iJesire of the 
Law Commis.sltme.rs “ tv» sa^e iMigHslmum (»r the Avomt l)escnpti<»n tWuii being phnued in 
degrading Situations, and engaged in the ignominious Lalxair of a (iaol witb 

‘ the Natjve.s of India. ’ compares such Kxem])ti«n W'ith the Indulgence, of the Hindoo 
L.mw in favoui* of Br.dmiins, “ ridiculed by tin? Kuro]>e:m Nations.” ami coueludesi that 
any Distinction made in the Punishment of Engli.slunmi and Natives" will, iosteml 
of upholding, JosAer tln^ BrilLsh rharact.ov in the. Eyes of the Public, 

lb. Tn tbe Remarks of the Sec.'ond Puisne Judge, on this (llunse. I concur. * 

17, I am glad tu exproas iny Soixse of the great Excellence t>f ixxuch contained iii 
important Clauses, a.s e.x[)lixi.ued in Note A. l^ige 5 to 11. The adiiiirable Principle of 
mv<dving tVanpensation to the injurtid iu the Purii.slim(Miit of Crimes, C’SjxjciuHy of thooe 
agiiiiust Piofierty, is i]uite invaluable, for it strikes dinujlly at the Bnot of .the gTQwihg 
Evil wl'.ich ks tim grajid Outcry of tlm luaTui The present free Enjoyment i}f .Fraite 
of Crime, exccjit in the rnn^ Caseft Avliere the stolon Property recovered, holds 

out suc*h luduocmeut to Otfencos i^ainst Pi‘ 0 ]>erty, by Beciw'ing to pei^^etratorB 
r<!^e.ssion of the Consideration Avhich tempts them to brenk the JUiw^ tliat One Half 
of the Popuhition now prey npon the Industry of the other. Tlxeft and Rtjkbtery for^i 
Mc»t oniy^th.e most prt>fitable but iuive gracbuilly become the stajde Tmde of l?em- 


inaveinoijUf cur rrosjuiu-niy oi linu • :-4‘ 

Ok, most welec^ue 


proinised! w» framed, that " One.^IHai-ahouM of 




IS. Bui I tlii» Bw*. of tho Co4e is op« to. groat ObjeoUoxis, urgeA bv 

Mr. ShAA]ej^» M md i^olrai ospedaUy Mr. Yi^tigbtn, whotie Eomai^ 

merit <3to»s9^S^ " ’ 

la As BUggea^ by Mr. Casami^or, ReaiUiUion should be entirely disting:ai»hed in 
the Ckide firom Jffmc to Government. 

to, State of illegal Qiuns fr«>m Mmbezslemeui, tlie Receipt of Bribes, 
axid^sismUar Offeueea, or Ite^jtuimn to individual Suiferera of the Value of Goods stuleu 
or robbed, of XjOSb by Forgery, or of Remuneration for Damage o<uniiutteih is due out 
of the Gn^itV own Act, proveti in Evidence^ wliich dmHy d<*cideH ‘i(» Artumni : and 
in such Cases Justice never can l»e satisfied by any limited Imprisoninent, until the 
iUogol Appropriation, lie its Extent what it may, has been /ullt/ accounted for, wintt is 
beyond the Convicts Power traced to others, all within his Pi session or Contnd 
restored, and the Court is satisfied that his Means of reiKiyirig the Value of the 
Remainder are quite exhausted. Then only ought tlie^eriod of linprisonineut to 1 m 3 
limited. But in Coses of Jlestltution^ wdiere the Mojiey is due 6y the Act ol’ the OulpT'U 
h i^nseXf, it should lie recoverable from liim by l>istiu.iiit at whatiwer Time Means nmy 
Accrue; and I see no Reason why the Period for its Recovery should be Hunted to Six 
Years only. 

21. On the other h:uul, the imposing a Fine t(^ Oovermnent is au Act of the Court 
itself over 'which the Culpiit has nr> Control at all, and an Act of tlit? Ooiirt not only 
fallible, but, as show-n by the ’Law Coiinuiasirmers thcinHolves, peculiarly liable to Error 
and IncquaHty, Fine opemting on tlie Rich hardly at all, but on the Poor most aeiiiely, 
whilst Imprisonijietit, on the contrary, ojicrates in the inverse Ratio, most severely on 
the Rich, and hardly at all on the Poor. 

22. ^ It s<^m.4 iiiiiiecouTiti\bly to have escrapod the Notice of the Lnw' ComnnHsionem 
that it was the Inqiossibility of any (\>urt ascertaining correctly ilie pecuniary Ib^sourocH 

Culprits, known only to the Individuals ihcniselves, and not. as sLiUm] hy them, any 
Desire to call the Culprit into Coan<‘il witli his Judges, which induced nur own and 
most oth<*r LcgislatiircH to erjualizc the aduiitted Inequality of the Punishnamt of Fine, 
hy rendeting it coinmubible. at tht* Option nf the Vvtprit, for Imprisonment, to ho fixed 
by the Judge, on tlu* Ground that the Culprit who is unable nr unwilling to pay in 
l^umc shall po.sscftH the Option of ]>aying, /■// an inverse lintio^ in Pei’soii ; and thxit wliih^ 
the I)isgrace of a Gaol w'ill generally induce tiie rich Man to liquiilutc any moflerate 
Fine mther than iK'conic its inmate, he, jia well xi« the poor Man, can satisfy Justice by 
incurring tlio inverse ’Penalty of imjirisonnirnt, and both thus jiosseas the Means of 
Ksca|>e m>in excessive* Fine, inflicttul either by xiii inconsiderate Judge, <»r by the most 
considcriite Juflgc in Ignorance of their rexil CircuniKtitiices. 

23. la Co.scs, tJiercfore, of mere Fine to Government, where the Km»wledge of Uie 
4h>urt is so defectL\'o, and neither tlie Culprits Act nor the Fvidenett gives any Aid tf» 
direct the Coiu't s Juilgnieiit us to its just Amount, 1 know no bidter Hemedy against 
Error and Injustice, iiivf»lvc<l in the lulniittcd lnc<|uaJity of Fine, than that above 
stated, n|Min which Mr. Livingstone sc< TiJs to have ff»und<*d hts Knactmerii. Indeed, 
without some such Prt>visi<#n, 1 f».ie no Means which the most just and x^ousidenib* Judge 
can iKKSsess to guard liiniself against tliii IiitlJction of iiie uirisl unjust and excessive Fiinv*. 
Mr. Vaughan luis clearly shown that the Option of Co]iimiita-tio]i, if given to the Judge 
ium.^elf, might become an Kvtgine of the most serious Oj)pn;«Ki<ui in the llatids of the 
xealouK but injudici<ius ; and under these Sentiments nrspeciing Fines to <h>veriuri<*ni, 1 
would neither aaiif^tioii their Levy by the Kcvt re Process of Distraint, nor leave them 
recoverable fn«n Proi>erty acMpiiivd sahseqnrnl to the Offence, but deem tiie imprison'* 
ment in lieu of them, which slamld (wc^r lie fixed by the CourtH in the inverHc Ratio 
of the ifine, as full k^kitisfacdion foi- them. 

24. Butin Cases even of licMit a lion wherxs Procrs.s of Distraint might ix5sue, I would, 
on the Ground of Policy no loss than of Hunifuiity, as suggesitMl l»y Mr. Vaughan, 
exempt Uterefrcim all Tools, except those for lIou.sebreaking, Coining, or otJw*r (*riin<iH, 
aud ml Seed Groin, Implements of Husliandry, and ploughing 'attic re<|uisito f<»r the 


honest Maintemmce of the Cvulpiit and his Fairuiy. 

25/ ^Experience, however, liaa ahowai this Court, tlmt, under the ]>rcsent Low', strictly 
limiting Fine, it is al^solutely ncoeswiry, to prevent Uie rr^wt groas Abuse and Opprea- 
sioU;, notwitlistanding our R<?gulation» sanction the ImjKisition of Finen by the inferior 
Tribunals of their own Authority, to require, oven from sucli of them a.s liave the 
Benie^t of being fiwperintenderl l»y Covenanted Civil Servants, Returns of all Fjn#*K, in 
&rd6T io enable this Court to mitigate and revise unjust SentfUK^eH. Such a Pnareeding, 
i^ou^ here it works easily and beneficially, is deprecated as an Evil by the Law 
C<iminjam6i;iera (Note A. Page 7), who, in Heu of it prn|i#j«f5 (Note A, IVige fi) in the 
“ Code of Proo^ure to establish such a System of Appeal as may pres ent gross ^>r 
from takitig place/' But in India, where the Feiipie habitually 
suffer Oppvei^kidtt, 80 o^n Xn Silence, Appeal will never lie so efficient a Remedy as 
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they have wrongly confoimded with Fine. Ae applied to Fine alone, when eepaiiated 
from Jt^UiUian, they will, on the contra^, be fimnd to advocate Limitation ; md ail 
Experience in against granting on Discretion where even fower tlie most 

simtJy bounded iian in practice been found liable to monatroua Abuaa 

26. There is a vast deal of riausibUity in the Argument of tlie Law (>minimoiMU9 
on this Clause ; but as it is the sole Duty of a Judge rightly to apply the Frpidsaomrof 
the Law to the Facts proved, it will be in the highest Degree dangerous to permit|».o& 
his Part, any Failure in that essential Duty, He should weigh tul Doubts before he 
comes to a i)e(Jwion, and tiicn |>ruuounce, according to tlie Law, a positive Verdict, pro 
or con. A Verdict in the Alternative is no Verdict at all To find a Sftecial Verdict, 
setting loith the real State of Facts, decbmng that the Eviflence did not enable ilie 
Court to decide on the Guilt or Innocence of the Party, would tMS quite'as it$asonable 
as a Verdict stating that the Evidence proved one or other of Two Crimes, the Court 
could not say which. I adopt, on tlvis Subject, the Sentiments of the Second Puisne 
Judge, and in all CJa.se8 of .suell Doubt, giving the Piis<mer its Benefit, I would convict 
of the minor Crime alone, indeed, in Note N. Page 77, the Law Oummissionei'S them- 
selves .show that in such Cases it is intinitely mure impoj’tant to df3tcriiiine ^Yiult shall 
he the Piinishinent than tluj iVa//ic of tlie Otfenee ; but as tlie Punishment must .depend 
on the Nature of the (Offence, in a Case t>f Douht it is better to give the Profcrence 
to th(i minor J\iJushmont than to stultify the CVurt by obliging it to give a dubious 
Verdict. 

27. 1 heg lioni to recomineiul to particular Notice the OUservations inzule by Hr. Jolin 
Fryer Tlioiniis oJi the very iiiiporUuit Subjc;ct t)f ImpriHonmcut; and to state that, witli 
the Exc(jption of his hist ParagrapJi on this Subject, 1 adopt them, as expressing tlie 
Opinions which I myself also hold. 

28. I conclude, iny Observations on thi.s important Cha])ter by remarking that, 
although the <‘<MJe ju-oponcs to re.strhtt Ca}ufcal Punishmeut t<» Murder and the highest 
Ofiences aguiiiNt tlie State corresponding in this re.spcct very nearly with the practical 
Admiuisti’jition of th<i present Law, the gravest Doubts have arisen in Jiiy Mind of the 
Elfieacy <jf Death as a Punishment, ospiicially in Induu 

2!). It has been given in Eviilenee, bi'fore t!ic Commissioners on Criminal Law in 
England, that, “ timing th(‘. Periotl of about 'JVe.nty Wars, in whicli Capital Pimislmient 

tarn tinned u)»olished in Tuscany, it w^as aUcudt*d by a great Diminution ot‘ Crime in 
“ gtmeral, anti almt>st riu entire of (frirneti of VhM'nce that Sir J. Mac- 

iatoKirs Susptmsiou of its Administration f<»r Stfvt'n Vtvirs at the liomhay Presidency was 
atUmdcil by “no Dimiinitiou iu the Security of tlio liives and the Property of Men;'* 
that by gradually nslucing tht- Number of C^aiiital Executions from 285 in tlie Five Years 
ending in 1801* to Fiiglity-i'ight in those cinling in I SOt), to Seventy-one in tlntse ending 
ill 1814, to Twenty-six in those ending in 1819, to Twoiity-tliree in tliose. ending in 1824, 
and to Twent\-iw<» in those e.nding in 1S2I), the. Belgian 0(»vt‘nimciit. in the Four Years 
niKliiig in LS88, without anjf Alteration in the Law Itwtf were eim)»led to diepenoe 
with (Capital Exeisitions altogoi-lier, the Capital Cunvldlauft having, within the same 
Periods diminished from 858 to 152, 118. 71, 61, and 74 respectively, and, lastly, in 
the Four Years ending in 1888, t<j Thirty-six, when no Example of Death was deemed 
ro<|ui.site. The Ueturns, it is exjilained, “show very distinctly tJic Diminutiou of the 
“ Ocourrc.nee of Murder iis Capital Punishment.s have diminished iu Number, and esjie- 
“ ciaJly when they were wlmlly iliscontinued.” Other instances are adduced ir^ 
France, and in our own Country, whore of late Years Capital 
l*unishiucnts have di'creiuHnl to a vej-y great Extent, ami it is added, 
Thi; C8jtss of (hi mi mils who are guilty of Murder are Men with 
“ whom the personal Suffering which attends the taking their lives 
“ has but little Tullueuce. They arc often desperate Oharactei's. who coumve their 
“ l^uiiNslinient will .soon be over. In Cases of that Nature the Pimishiweiit should be 
“ charae.tcrizc.d rather by Duration than Inti^nsity.” 

80. As connecti‘d witli this Subject, I would obsoiwe that v\'heu I was Register to this 
Court in 1880 the Judges issued their Circular Order of tlio 3d May 1830, in which, 
iu order to form a vovvoei Juilgmeut of the Result of Buch Examples, they called upon 
the Officers executing tlieir Deatli Warrants to make a Record of the Impression wiiich 
thesci uuneceH.sarY Acta of Justice made, not only on tiie Spectators, but on the Convict 
liimsclf, and having luul those Returns for sev'cral Ywai-s paiit collected together, and 
copied out, I have, just risen from their Perusal strongly confirmed iu the 8ti*ong Doubts 
of tJio Etficacy of Deatli as a Punishment, wliicli the Facta above stated ore cakn^ted ta 
excite iu any uiipnyudiced reflooting Mind, 

3L Discarding, not only all Religious Feeling, but the common Dictates of Humanity, 
lot the most <aillou.s Statesman penisc these voiy ounous Dooxun^ts, and I dely Jiim not 
to*lH) stnick by their extraordiiniry Results. 

32. After tlio Proof given by Mr. Wilde before the Commissioners on Criminal Law in 
England, showing that within the short Period of Four Years no less than Four diffexesit 
Cases, involving Six Pemms, perfectly innocent of the Crimes charged against them, were 
recently senteuoed to suffui' Death, uy the Judges in Lotidon, I confess that some of 
these ^tums have made upon my i^nd aa ,Itflprel^on^ of the gsMier, 

Danger to Justice in passing any imvoecithfo Serft^ in iol^ 
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and wbore tW l8x«^tiv6'<}oirawinieut^h not yet orgiiniaed e\»ra tJiat occtunoniU Kcsni^w 
over final i^teijcea of the Judicial Tribunate which is practically in operation at home, 
and ^'Ideh ia not only moat desirable, but requisite^ everywhere, t*'* prevent the dejdorahle 
but Infiictian of the great (Mm© of Murder l>y the Hands of Juatioe itself 

Tl«d wouderlul Apathy with wlueb the People view aJi OnpiUl Executions is als<> 
most 2 ifeinarkahle in these Betiima In many Places, such a« i:^liica<‘ole, Malabar, Honor©, 

Bajahmmidiy, and (laJicut, only from li>0 to 300 Persons ever attend these Exhibitions ; 
andt them, Chihlren imd Females are the most numerous. In the larger Towns, 

such as Cuddapah, Bellari. Madura, Tinnevelly, Salem, and Ooiidiaeonum, c«mtaining a 
Population of many Thousand Souls, ("lapit^il Executions attmot scldmij nun*© than from 
l',000 to 5,00p Sj^ctat.oi's. cxi‘e})t on the most extnionUnary OccnKioTu^ ; and even in a 
peculiar Case of this Kind, No. 18. of the Salem Calendai; for tJie Fimt Sessions t»f 1830. 
where no less than 10,000 Spectators are tyilc'ulaied to have lu*en present, the Criiutnal 
Judge efX}>rcs8ly reports that althougli ('ondneied with e\ ery pnioticabh^ ('’onirivanct* 
to render it iiw inqH>sing as j^ossible, it created no salutary Ke.snlt upon the People.'* 

34. W is quite clear that this arises chietly from l.)eath, acct>rding to the Religious 
Creed m the People, being a Punishment, much less huanblc to those who believe in the 
Transmigration of Souls, or Mahomedan Paradise, thnu to siurh as dread “the Judgment 
to come after Heath. Tla* Returns made by the Native Jiulge at Vizagapatain par¬ 
ticularly exemplify this in Four sevtual (-a.st^s. * In N^). 22, of the Fimt St^ssionH of bs33, 
and No. 32. of the Second Sessions of 183K he says that on the Fii'st Oiraaion the 
Prisoner on the ScuHbl.l, after OnfessioTi <»f Mimler, stated to the >Speet4ib»rH that “as he 
** is punished by the niling Pow'cr lie is ]uirified. and will go in Heaven, and then 
desired them to give him Leava\ after giving his ('oinpliTncnts to them ;** and in the 
Second, tliat a Female, after »*i similar (N»nfessifiri of jMunli'r. observed b> tliem, tliat 
“ having received her I’unisliment from the ruling Power, she would be freed fnmi 
Tinpuntv. and go to Heaven. ” Jji tlu* 'I’liird (.*ase. No oJb of Uic Se<‘oijd St^ssions of 
1831. where the Prisoner, nii th*.' contrary, denieci lii.s (Jiiilt, not ordy of Mimlcr, but of 
all TraiisgiVKsi«)n, still he addf^d *' that he must li.ave einnmit.ted some Sin in his former 
“ Life. ; so it hits Is'en his Kate. He saluted the Sjas-tators. and said he: would go to 
“ Heaven.” .\nd in a Kourih <*asc. No, o. of the First Sessions 1835, the Prisoner plainly 
t/>ld the Pei>ple " he killed his Wife as he w:i.s instigated lo do so by the (bid Sreo 
“ Rmiiofuiuiorty. ' 

35 Wliore Superstition ]»revails to su(*h a lamentable Extent as this, Heath, the last 
Sent<*TK^^ of the Law, is robln'd of all its 3*errnr.s, I’la* ]\*opIe, eted by iille 

Ounosity, or by that Inclination for 8|w*etaele.s of .any Kiml \vlii< li eharaeterizes Indian.s. 

.synqsitlijze with the e.Npjring ( himinal as a Saerili<*e to Kat«‘, jiurilied by tln‘ extreme 
Uncti(»ii of the ruling*Power ; ami the laTiu'ntable Scene, here oxliil»iteil with a 3'nith 
which none but a .Native w'as cvinablc of ]>ortraying, closes Avith an .Interchange of 
Civilities betwwn the S|M^et.{itors and tin' <lyiiig (.‘uljirit. 

3f). What the monil Kffeets of such a Scene must be is nowhere better evinced than by the 
Order <if my Two (5)1 league?, <ti' tin' J tth June 18.38, wherein, in r*oritradietiori to my 
Opiuioii. that sucfh (/onviehs as ilesire it« should be ])erini<ted Uj; attend }nil)Iie Kveeufion.s, 
they expressly prohiliited their Atb udanee ahog<‘tlier oii smh Occasions, even where it 
had been previou.sly customary anti compiilsory. 

37. But in tlu\se. sinl Examples the Ajjathy exidbited by the. Sj^'Ctators is greatly 
exceeded by that disp]aye<l by the (*ul]»nl8 thejifi^rlves, subjecied t^i llie ext-re-ine Penalty 
of the Low. There are, no doubt, oceasionul Exceptions visible, in llie.se Ib'turiiK ; but 
their Languag*; in general is uniform, that the Ooni icts exhibit an aslonisliing (’nreh-sw- 
Indirtereiice, InstUisibiUty, Resignation. Headm-ss to all Emotion, nrnnoved (Vthn 
ness. coUer’.ted Composure, and RornetimeN even Fortitude, rising on a i’cw' Oceasinus intiO 
a Contempt of Deatli, whi<.*h would, under r>the.r ('ir»'urTistane,e.s, excite Admiration 
Several, tlie Moment when their Sentence w j romnincf^d, .state tficir Readim^H to undergo No,!),, at Sabia 
Exocution instantly. One, with a strange Indifference, c\]n»ss('.s an Anxiety, l)t‘forc J»t S«?#Hio?ii.s ut 
Deatli, to communicate to othci*H his Talent for making J'ireworks, «jid more than One JH3I. 
indulges in gross Abuse of the Govemmeni and its OfiicerR, Tiic fh-iininal in No, 7. of 
the S^em First Sessions 1832 offered, if allowed to live, to become a ('firistian But 
the solitary Instance's in w'bicl) I find any Oviniinal to have reMuteil to Religious ('onsoht* 
tion ii# a single Wiristian, anil another .single Mussulman, who, at liL own lleqm.'Ht, 
attended by a Priest of that Faith. 

88. Under such (^ircurostences, it is, I think, to l>e dejJ*»rcd that th<‘ Govermnc.nt 
Ofitecfo, ftem kind Mritiv^os towards the Sutferers, have l>ecn so weak as occytsionally h) 
have lent themselveH te Measures less wdculatefl relieve them from any real Suffcryig 
than to ^ye a highly objoc-tionable (.k>uuteiwuK*<i lo tlie iniHcrably ruiscliitivous Notiv^e 
that what iaintended as a public Kxe<aitiori is really a triumpiial Sacrifice, 
lailad^ to fimibliing them hefinx* Execution with Ko<>il unufuiaDy g^K)d, supply in > 

'thetn wUli ih©. XmxUiy of Betel, prersenting them with new Clothes, |iermitting tlici»' 

Distribtttecm cht otlior Valuablee, luid, wliere they ore of high Cast*,, alh wing 

tlvpir for tbelo^ Cn»te ((lliuckler) UWigtnaa Huidli Acte, I think, 

.jidiouldbe lorbiddcii^'i^^ 
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• 69. Oft the ^h6le I am iioi prapa^ on ihia Sobjeot/te jiltofttion in 

the £a^ itself; but its Adiniinatiutian idioiild, I tmalk^ be giMtij modified.; HieSiceea- 
tive Government should take tlm Punudiiinent of Bet^ moTe into its own Hand% iriih 
tile View of gradually dimimshing the Number of' Cfi|utal fihcecutifUia, inerenftug fiheir 
^lernnity and Effect, and organizing a Bystem Ibr the occasional Reviaioft of Capitid 
Sentences. I liere confine myself to indicate the Principles which I advocate, tof ^. until 
these ajcii acloj)ted, the j^oggestion of any Details ibr giving them Effect would bo 

HUj->erfIuouH. ‘ • 

40. 1 have aln^ady argued in favour of excluding the Operations of the Hind finoin the 
Definitions of Crime. Here, however, it is declared tliat the Law itself is no longer to 
Jiiiiit the Autliority of its OfiiccTO, but merely their own intangible mental Bmef vt 
Juihjment of the Law, how much soever opjwsed these may be to it. ^ 

4*1. 1 was at first inclined to distnist my own Understanding, rather than to attribute 
any Projwsitifm so monstrous ns tliis to the Law Commissioners, But there is no vriBng 
the Fa<it. The First Illustration of No. 62 is, that a Soldier may fire on a Mob by Order 
of his Officer, “ in Cfmformlty mtk Law;** but the I’ext decidedly also justifies hiS firing 
on it in direct liisobtMlienee of the Law, without any Order at all, or according to the 
most illegal Ord(u- of his Officer, pmvided the Soldier erroneously, but conscientiotialy, 
belitived Hucli Act or Order to be legal; and in the Second Illustration, under a Warrant 
|x>riitivcly specifying the Individual to be sitpsUmI, which will justify Arrest by the 
l>fticer only after the Identity is first clearly aacertahied, respecting .which Justice 
requires tliat the Oflicor sliould act strictly at his own Peril, the ('ode gives its Sanction 
to the highcHt ^Kjrsonal Outrage, nf)t because the Oflioer believed the Law different from 
what it is, but because, instead of positively ascertaining the Identity of the Individual, 
as required by Jjjiw, he, contraiy to all Law and Justice, acted on his own mere ground¬ 
less Belief of such Identity. Instead of the clear unileviating Standard of the Law 
itself, wliicli alone ought to limit the Power of all its Officers, a Standard is here assumed 
intangible to any but the Officer lurnself, vajying with each individuars Knowledge ami 
Capacity, and regulated even by those of its lowest Menials, wliO.se Autliority is declared 
tf) possess no other Limit than their own Belief and Judgment. I need hardly dwell on 
tlic inevitable Abuse such a inoaistrous Law would organize in any Country, more 
espeeially in India. 

42. In this CLuisc T would omit the Wonls ‘'or delirious,” for Delirium may be 
]>rodueed voluntarily by narcotic Drugs, and is not, like Madness, always of considerable 
Duration. 

42. Aftfu* “ State ” I would omit tbo nunairnng Words In this Claiwo, and sul)stitute 
for them "of involuntary Delirium, or involuntary Inloxifiation." 

44. At Clause 2(> it i.s deijiared that “a Person is said to cause an Effect vohmta/rlly, 
eithc^r " when he causes it by Means wliere])y lie intended to cause it, or by Means which 
" at the Time of employing these Means hv knew io he likAy io cause it. ' J greatly 
doubt the Propriety of the latter Part of thi.s D(‘linition, espoidally Mith reference to the 
Distinction subse(|uently drawn by tius Com in issi oners themselves in Nt»to B, Page 17, 
between Acts which they there dLstingiiisIi nfi ^U^oluntary yet not intentional,** that 
i.s to say, w hen the Person wlio caused Deatli diil not mean to cause it, but knew that he 
WiLs likely to cause it. They add w'hat appears to me no loss important than most 
appalling, "' in general we have made no Uintinciion be;tween Cases in which a Man 
" causes an Effect designedly and Ca.ses in wliicli he causes it with the Knowledge that 
" he is like]y to cause it.” 

4.'5. They iluai go on, in illustration of the Cases of Consent excepted from this very 
extnmnliuary Kule, in which, on tho contrary, they distinguisli tbo Intent from tlie 
Kiunvledge possessed of the likely liestiU, to instance a fattil Operation by a Burgeon, and 
a Sliot fired at a wild Bi^ast attacking a Man, whicli kills the latter, as exliibiting no 
Inleni whatever to cause Death, yet tlic Posae.ssion of Kiiov'ledge that the Act was likely 
to ctiiise it. Now the only Knowledge pos.scs»e<l in botfi those InsUincea seems to me • 
to h;ive been the very rover.se of tliat which is here. ciToiieousl 3 ' .stated by the Law 
('ominissionoi-s, and to have coincided precisely with the Intent itself. Tho Knowledge 
possessed was that tlie Act of Man was in those Iiistanc<»s the sole Means left to pretfent 
not to c^xnse Death, and tho TnUmt >vas the \cry same, not to came but to prevent Death. 
T'he Likelihood decidedly was the Prevention of Death by the Act of Man, and/the fktal 
Alternative wiis o}ot as the Law Oominiasioners erroneously state, any Likelihood, but 
the' more i mprohable Kesult of the Failuii; of his best Eiidcavouiu to prevent that Deatii 
which, by the Act of Ood, was, otherwise, quite inevifaUc. 

46. But because the Law Commissioners, in these Two Instances, intending to give 
Illustrations of the Distinction lietwecn "Intent" and "Knowledge of Likeliho^" 
cbimce, unfort/uu.'iiel}^ to liavo here quoted Tivo Castle in which they happen on the 
contraiw to coincide insteiid of differing from each other, there is no Reason whatever 
thence to qnc.stion the Correctness of the most important Distinction here drawn by 
the Law Commissioners themselves between Crimes produced by " Intent^” as 
distiiigmahed from such as are caused " without' Intent,-^ yet ate accximpaniied v 
Knowletlge On the Part of the Causer of the Result to be proditOed; 

seeins, on tiieir own Admisstou of sudi Dis%ctiotji> tlm ReasbUf for 

'ih^iRropariaty of their having made defied 
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ImpToanon iJIttiKt U 10 Code tJlte Gtt w it fteiiflg here given' liy the Law Cwk 

txuamou of t^biy impcurtant IHaUiiction lostiagtit o{^ and that thosa 

Two Fluyu^ vrbi^ ihoi^h may oc\» 8 U>im% eiq^ireaa the may abo, aa hm 
adntttted'>y tbe exwrew veiy.tufib^ not Oppoaite, Things, 

have Jbeen neer^wiveii^ used in the CQde> in the moat dangerous Manner, m really 
Ganvertibie Terms; 

example^ when, apparently from thia Cause alone, it is foimd that a Person, 
who, in order to i^ilitate nothing else than Tfieftt without any Intent whatever to 

Murder, sets fire to a House situaitecl in a Towi^ and theneo drives away its K^tc U. page 17 
Inmiiteai ^pon Loss of Life ensuing to People in tlie neighbouriiig Houstui from lining 
^ huirped in &d is by the Code sentenced to he hanged as their Muniercr, notwithstanding 
he may have done all in his Power to confine tlie Fire to Uie empty House, nay, perhAps 
to save from the Flames the greaUir Part of tlwis© who dwelt in tluise Buildings, it was 
impossilile to help thinking Uiat tlie monstrous Injustio^^ivolved in tlius confounding 
^the minor Crimes of Theft or Arson with tlie groat One m Murder must at once have 
Vevolted eveiy right-judging Mind from such a Law, and arrt^t^»d the Hand whudi 
I>enned this Provision, hud not its Writer been inisled by some Fallacy lurking in the 
liromiscupus Use of these Phrast>s which goes to cjoiiibund “ Intent” or Knowledge Uiat 
A BosuH proxunaiely dependent ujiOii Belf is so far as Sdf is concerned quite certain 
with tlie very distinct Knowledge that sudi liosuli is quite umvWaia, or only likely 
because dqiendent only remotely on Self and even then less on Self than on some more 
2^oxlmnte Cause, over which Self possesses no Control, nor m:H Kfiowledgc of the 1 

Certainty of its Action ; for instance, in the Case sujiposed, ow the Il7nd whielj carried 
the Flames fnmi the empty into the inhabited ll()ii.s<w, ami w liich Accident the Code horo 
allows to convert an Aoi of mere Theft or A rstm into One of Murder, 

4 S. I cann«>t help concurring W'ith the S<»cojkI Puisne Judge in ojiiiiion that the "i* 

Reference nuide iu these Clausea to Crimes of ii most lieinoiis iind sonic of a most 
disgusting Nature as being Acts done ‘‘in good Faith” for the “Benefit” of tho 
Sutferev is a complete Peiversion of'JVrins. 

49 Vide Paragraph 5 of this Minute. 

50. 1 entirely concur in the. Kemarks of the Second Puisne Judge ii])()n this Clause^ 

In the Language oftlK? Regulations of 1802, “tlic iudispcimalde Rules of Justice requiro Prcamhlo to 
“ that a Power cslaldished for the Convenience of tiic State should lud be cotivericd licpulations 27 
** into an Instni HUM it of private Oppression and Wivmg •/' and w lieu a public Ollicer, in 1^*9*-^ 
gro.ss Abuse of the Power vested in liiin b»r the Defeiieti of tlu‘ lVo[de, pcrv(?rts it. lo vent 
Ilia private Malice against an iiiuoconi Judivjilual, the Interest of the (.voniinou W(!ul 
imperatively demands that lie should do so at his Peril, snliject., not only to a future 
Civil Suit for Damages, but also to iiLstaut Repulse, )>y promjit Sidf-defenci!, which ouglit 
by I.rfiW to bo vested iu cwi'y Subject injured l>y so ilariug and dangerous im Outrage. 

It has only U*cn by conh rring on ciudi of t)ie People J\nver l-o resist sudi niauifestly 
illogal Atiiicks ujion personal Liberty tliat Resistance against OpjaTssion ami Public 
Spiiit have been crcab*d w here they happily exist, and 'we iriust desjwiir of infusing any 
such desirable FtuiUng ainougst a Nation lt»o prone b) sueitumb to i*very Seinblaiico of 
Authmity, unless tlie People are not only encouraged Imi required by Law at onco <io 
repel ftuch on Outrage on Liberty. 

51. It is also quite certain, that unless Scotion 3 of this Cdanse is entindy unMlifieil, its 
Enactment, as stated by tho Second Puisne Judge, will completidy paralyze the KMirtiorw 
iu defence of Person and Prop*?rty idto which it has liocn so long the Ubject of Guvern- 
inent to rouse tlie apathetic Natives of this Country, wlio as yet bio rarely act in <lcfencc 
of citlier* Mr. G. Casamujor, because be rightly “ labouriHl no Point »<» inudi,'' hoM bwjn 
more successful than any other Oliicer in the interior in practically infie/uig iiinongHi the 
People Sr new Spirit in this respect His practical < >bHcrvationK, therefore, on tills 
Point (with which the Result of my own Experience quite coincides; seem to iimrit 
special Attention ; and with reference thereto 1 would add i/j Clause il, “ or of ivcov€*nng 
“ the Property from, and, in unbaihiblc Cases, of wicuring tho Ptu f^on nf the Cllender.' 

52. Some such an Alteration of this rjpicral (.''lause will obviatrc all Ncitcssiiy f<»r the 7(>. 77. Tft 
greater Part of the impracticable Details rioted iu the Margin w hith follow it, and ami hi* 
against, which my ColJengue, as well as oUier Judidal Offic<*T 8 mentioned by Inlu, urges 

• strong and just Objections. Contrary to all right Prindjdc, iliesc CIhu-sch rnske tbA? 

HTiknoiinn future Result the Sbunlard to regulate Defence. It must jirovc no ItviH 
emteOTCiasing to ibidf than highly dangerous to Life, to enact, that in defenw 

may be indicted iu certain Chsoh, and in others any other Harm short of it, 
in the Irritation produced by Injury on Person and Pro|H 5 rty, Excitement, and 
Cruelty, in Cases where it is known that Life may be taken with Impunity, 
may toa^^v 0 R^ iMd to that deplorable R^^sult, when maiming would and ougb.t to have 
sufficed ; and how can the Hand Ujat lifts the Sword with the Iiiteixt merely to diwn»Ie 
tlie .CMfl^nderor recover.^the GckwIs be made responsible in the Heat of BUksI ever 
attendii^ pexsoniil Gcmflicts riiouU the Wound prove more severe iiian wss intended, 

.. iMid Death ev^tualiy fellow L Whilst a single Trial, winch the Cwle, where it foroid ^ 

• I>eAth, W0tid4 inevitable, would uperafe as tlie most fieifect Vrn- 

either of Persoh 0 r Profierty, aimuu^at the 
Feoule. the ge;^yii^yy!^ 3 [.' bSfVe' ea^K^ted will Jiiet|l|r th 0 Infliction of Harm, 

^ 263 .) '' J \‘.y ^ 
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(iv&n eseiiKadtng tb Death, when n^mMy for the Eads epedfied, and ytt, be the CMm 
oommitt«(J how heinoas Aoever, will punish all Cases either d wanton Disregard d tdfe 
or impropn- iwsrsonal Injury. It is not tlie Degrw nor even the Nature of the Offence, 
but tlie Oonmict of the Offender, in each Case, wlueh must regulate the Extent of private 
Defence neoewsaty itt every Instance. 

fi2. 83. 53. I do nr)t think those Clauses open to the Objections stated by my Colleague!. 

^ 64. I would oiuit all the Words after “ or ” in this Clause, on account of the Objectioils 

alrciidy urgtvl sgainst substituting the intangible and variable Belief in good Faith,of 
IndivuJuals. lK»wever o]jposc<l to the Law, for the dear Enactments of the Law itself tho 
only }>ropi*T' Staiulard. 

Chapter IV. ^ ^nact;om[Kinicd by any cxplanatoiy Note whatever, this is, perhaps, the most obscure 

85 . to 97. ChapUir in the Code ; and in the Interpretation of these Clauses Bucli Mistakes appear 
to have )>een coniniittcd i»y even the imwt semible Officers in the Judicial Department 
that it is evident no Part of th^ Code Htands more in need of Elucidation and Amend* 
roent; nor am 1, under such WrcMjinstances, at all confident that these Clauses have 
bt^cm rightly ('oinpTvlMmdcil l>y mysdf. 

5(1 If I undm-staud them ariglit, Clauses 88, 95, and 97, in those Cases only iu'whidi 
the Offcnco alictto<l /.s trctifffJlj/ cc^amitted, punish j'cspcctively Instigators of the Person 
who <‘omiriits ilit^ ("rime; (8S) ^^)nspi^ltor.s, (95) in ]:>ur8uance of whose Conspiracy it 
is coirimittcd. find tlif».se wlio previously abet, with InUmt to aid, (97) as the Principals 
theruselvijs. No 93, w'here ilie PriiieipJils are liable to be cronfined rlcforwtsly^ incon- 
gmoiisly punishes FVrsous while the Crime is cammiiiing, who instigate to 

persist, with only Oin* Ftmrtli of Unit liiiprliomneiit wliicli is inflicted on the PrineipaL 

57. lint, wliere the ("l iiiu* i.s vot committed, in all C^isc.'ij meiv lastigation to any (^ence 
of wore IftAni Tvih 7 V 7 ’so/?.<» is (94) puniHh.'ililo by Iinprisonment b) the Extent of Three 
Years, nr Fim?, nr both ; and in ihnsc Oflbiiees only w'hioli are punishable mik Imprison- 
mfitif, wlnTc the Instigatinii Is aggravated by Brihtuy (90) or Ibreats of Injiiiy (91), or 
OiiHpiratnrs (9(>) commit any ..le/, or illegal Omission in pursuance of the Conspiracy, 
fihurt of tlu! Ch'iine itself, jav.viou.s Abettors arc }»unishable with Imprisonment to the 
Extent of only ifnr Finirtk of tliat inllicted on the Principals, or witli the full Fine to 
whi(‘l] they ai’c liable, or both. Rnt, except in the InstaiuH'.s speeijM in the Code, it 
does not secin to be iulcridtsl to pimishprevious Aludmcnt" at ell, when the Offence 
abeftrd is not comuf/dtcd. Clauses S.9 and 92 arc iiid(!pendeiit of tliosc other Eimoiments ; 
and having thus briclly exjdainetl tli(^ best (.'unstnietion i Ljivc been able to put on 
these (!lausi‘.M, I ]»rni:e<Ml now to nnike a few Itemarks si*parutcly on stmic in the Order 
in which i.liov staml. 

58. VYitliout entt*ring on iho QiiesUiju wlietlior or not the Principles of the liUW of 
England respeetitig Prineipal .'iiid Accessory, to wliieli my (-olleagm* give.s the Pretbrence, 
are ausecfitibh^ of liiqu-ovenuuit, it must be. admitted that the Attempt at it made in 
these ("liuse.s i.s wanting- both in that Pci*Mpicuity and methodical Amingcmeut whicU 
alone ean <MiHure it Siieee.ss. 

8<;. 59. To obviate th<; Ineonsistency noticed by rny Colleague, iho .hlj^plamdlon should liegin 

with except in the Third ("W of Aid/' ami in lieu of Four tlie other Three should 
be substituted ; h)r th(^ only J*rovision tlie C/bde makes fur the Punishment of Acts or 
Omissions w-itli intent to aid is in 97, when the Otfonce commitU'd," 

87 . (iO. Jt must Is' ernde.sscd Unit Die latter Part of this Clause, as stated by my Colleague, 

verges on the uninbdligiblc. J wouJil either omit altogether the Words from “not” 
imbtsivc, or substitute for tiiem “with the- criminal Intent to promote its Execution/* 
whieli it Is ]u'esuuied is what is imiant ; though, on this Point, 1 am very doubtful 
“ Abetting the doing of a. Thing, 'nhu'h Is aa Offence” canimt well apply to anything 
wliich Ikthiucs no Odeuee at all, in cousixpuince of the Absence on the Part of the 
Doer of all criminal Intent w hatsoover, here a]>iiaTcnily termed “ Misconception.” 

HS. (11. CiaiKs(*s 8vS, 95, and 97 .should follow each other consecutively. 

39. and 92. I would omit tlie.se and all oilier similar Clauses wlietiever they may occur in the , 

Code ; for I agree wdth my (^dleague in objecting to (kimmutative Punishment, and in 
the (>]>inion that when Two or more Ofibnees are committed by the same Person it is 
preferable to punish for the greater alone. 

90. 91. and 9(i. Tho Confusion W'hicli lias arisen resjxioting the Construction of this Giapter seems 

mainly attributable bo the Omission of prefixing to these and similar Clauses the Words 
“ when the Oflbnee iilieitcd is not ccmimitteil/* or othens to that Eftect; and also to the 
wonting of the llluhtratifm in No. 90, which (if I am right in the Construction I hav( 9 . 
put on this Part of tlie Code, of Avhich I am by no means confident,) riiouM am 
something in this Way: “ Here if B. actually gives fidse Evidiince, A. falls Within the 
“ Provisions of Clause 88; but if B. docs Twt give such Evidence, A. &c.,” as in the 
OpginaL 

03. fiL Wliy a Person imf{gating to persist in the Completion of an Offence in 

actml P)vgresa before Ills E^ts is to lie punished less severely than the mere Tool m 
the Crime i.s boj-ond my Comprehension. On the contraiy, this k ^e usual Ocoup«iridn 
of all Heade of Oangw of Robbera. or of the Insti^tOfs ^ for Soroety on the- 

Western Coast, wdio, le?mng the dangmoua or bloody to . their ignoraiit ^Opls 
Skves, <liabolicalIy urge them on by their Flreseno^ and ti the Compl^cn of i3» 

Offences hatched bytAemelwe. Snei Abdkais, whtm Mali^gnky alone imagiiied, and 




^hase Qffenoa» &r more 

sererely %hm tbdf AMe To^ oTi ixi the l^asigoiigtf of the Lew Oeounieeiouert^, tha Dows 
o{ their Cntii» v ^ 

65. I iwiivtoAbfe to adopt my CoHeagiie's Objections to these Olauees, which, notwith¬ 
standing Mr. d\ F.Thomus's Keinarks on some of them, 1 think neetl no Alteration. 

66. I agree with my Colleague and the Authorities he (|Uote« as to tlus (3lanf»e, by 
wbi^ the Abettor of Uie roost minor Offence, say raere AmxuH, Is made res|K>uftibJc for 
quite ,a different Offence, say the gixuit One of J/arder, proviiU'd the Abett^^r hievj the 
latter Oflfence io Vc Wcely to bo eoimnitU'd in the wmrse of the former, liiongh he nniy 
have used that Knowledge to prevent the major tlflence. 


67. Under the existing in Crimes of Violence, where by wrmnou Consent a 
general Resolution againsi all ()ppoueiit» either is entered into or imj)l}t'd by (Conduct, 
the Abettor k justly made res]>onsiblo for the Door s ulterior Ilt>8ult, tlinugh it l>e on 
Offence greater than the Abettor originally ulietted, beoailPk^ in suoli <-iusos tluf ct)mmoii 
Design, in dehance of all Opposition, to commit the mint)r (h'ime, necessarily comprehenda 
the Removal, by its Doer, of the Opposition offered ngai?TAt its Aecoiiiplislmicut. wJddi 
involved the Commission of tlie greater Offence. Not only' Community of Design to put 
down all Opposition, but the ulterior Offenco laiving otx*unvd in iliii Acromjilifthnent of 
the minor Crime agreetl on, arc now Imtk essential i\) implicate the Ahettor in the Dwa'a 
major Offence, wlnJst it is proposed, by the (.'ojIc, to convict him of tljc Jattt»r, witliout 
any such Conditions, upon tlic Abettors mere Knowledge, not of iht» litjsult, but 
of its Likelihood oiily% although that Knowledge may have been list'd io pres ent the 
greater Crime. 

68. Every Abettor of Uang Rohlwry in Tndiu, no doubt, frnoi/'s, like all oke, tliat it k a 

Crime likely to la3 accoiupaiaed by vjonnduiff, Murder, ami but it would bo 

highly unjust, merely on account of such Knowledge, to hold all Ahct.i^)rs of Kohhery 
respoii-siblo for these aggi'avatiiig (dlfcuccs. (iven if they used it to prevent I he.S4‘gn*aU‘r 
Orimes. Uobbeiy in this (‘ountrv is pcTpelralt'd geiwrally ly Hands, mnneroUH mid 
armed. J3ut this nnneil Hand is owasioually iiccompatniHl by a distinct Parcel of 
unarmed Parriah (Joolies, jiiekcd up by cbaucc on tin* ltoa«l, in oril»'r to eoiivey thrt 
(jOod.s wdien stolen. All are no doubt guilty of the I'iiMrry, mid the a mud Pori of the 
Band should, in ad«lition, bi^ held eonvic.tcd of tl»e v'oood/noj and the Mortar also ; but 
thieuruiTinad Coo/kif, not privy to the common Design of jiiitting doivn all ()]»jiosition, 
should not be held guilty of the distinct vum odhuj or .l/arWiv intlh'U il hy t lie armed 
Part of the Uang, io whom uhme that Design was cnidiiicd. especially if the imanncd 
endeavoured to j>revent these Crimes ; and I would submit that none, except the Doers 
of it, could be eonvicteil of the liapa^ more ])articularJy such a.s endeavoun'd to prevent 
it. In a Case thus coniplicat<*d the Arms and original Memhers implieil Deit‘nnination 
to put down all Opposition ; and this Community of Design in Art oitiftHshtnnd of the. 
Robbery led to the w'oiimling and .Munler, in w]ii'*]i the. Aet of Ojie be«*ame ihe Ae.t of 
all such Jilone as posHcnsed that Jjaaiyn; but the Kajic, though no doubt imadiaibdly 
facilitated by’’ the Dread which the (‘omini.ssiou of these, otfiec Crirne.s iinposcil. was not 
the Result of any common Design Jit all, imr in the smallest Dcgict? in the l*ro'^tioition 
or AcromplishmeM of the lioh}>n'y. Still, contrary to aii Juaiee, under thi^: <'jaiisc of 
the Code, the Abettor of the Robi)ery would be hel<l guilty of the Raj»e wldeli he never 
contemplated, even if he liad UK<*d his Knf>wJ<HJgn ol‘ its Likeliliojal to jwevcMjt it, by 
advising the F\;maU‘ii of the Family to go elsewhere. 

69. The Words from “if" to “has/* if included in BruckclH, will rernier thk more 
intelllgiblo. 

70. I see no valid Objection to the remaining ChnLSfj.s in tliis ChopU^r. 

71. Di both of these Claims the Condition pnposed by the 2d Puisne Judge .seems io 
^ liave been inadvertently omitted. 

72. If the Words, “or by Signs, or by vi.sible Reprcsenbitions/’ an; (emitted, far from 
thinking thk Clause “ wholly indefensible," I .am of opinion that witliout it Sedition 
might stalk abroiid, even into the public Prints, as it k said actimily U> have df/nc. 

73. I agree with the 2d Pukne Judge that Mr. James Thomas’s objection b> ilik 


Clause k jufti 

74. ' My Collaigue's Remark.*', render unncccHsary any ObHcrvation from me on thk 

Chapter, exceptHhat the Words “Soldier" and “Sailor/' in ilte Enactjncnt.s of the 
Briueh Ikgklature, have very generally been restricted to Europeans, iu ctiut-jiMliction 
the usroally eo denominated^ and it seems al«i»oliitcly necc.sHary in the C/odc that 

tliey aho^d be declared applicable to both. 

75. Th^kmuch Force iuthe strong and jK^rtinent Objection taken by Mr. J. 1, Thorn?%, 
to imch of thk Chapter as k borrowed from Reg TJI. oi 1H31 of the Ma/lras ( ode, 



Cari&ra luis ij^^rovuioo in w^hicJi Uie broken, out Uito opm 

fiebeiUon. . .; 
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76. with, .fttcb a practical hmon of the DaanKer of pla<a^ in the Ha&da of the 
Ck>I]6Cio^/vlio under thia Qovemment is also ihoMagfiibn^ j^ower of Freaaare, at 
DIacKeiioicibOn the only Vent hy vhich the local drieyauceg of t^.Peopleat a Dhita^ 
firo^ the Seat of Oovernment con reach the Notice of the ruling Authority, it arould 
be prudoni to pau.se )>eforo a similar Enactment is xe-in/wirted in the Code. . ^ 

77. The (Jliance of such a Result miglit perhaps in some degree be diminisbed under 
the great Reducjtion of Postage which has latdy taken place, by oi^anizing a Systeni 
inider wliicJj the People, espcially in the more distant Provinces* might freely ewn- 
raunicate tlioir Oriovances r>y tl»e public Post to the Oflicera of Control at the Tre- 
HnleiK-y. But the very alwunl Enactment prohibiting this Court m its civil Capacity 
frotn noticing ^ny Petition which is not presented in Parson, or by One o/* iiCs catablishcd 
Vakset^, and wliich in jiractice in e.\teiidcd to the Criminal J)e{>artmcnt a^o, at present 
entirely ties the Hands of the Judges, aiul such AppcfJs ai’c now nearly invariably dis¬ 
regarded by US, so as (nmcdi to my Regret) to shut out the People altogether even from 
tins very obvious Means of Kedims 

78. 1 concur with Mr. lames TlH)inas in the Propriety of not confounding any such 
distinct but indoRnib; Class of Persons as tho.se '♦exjHicting to lie" Public Servauto with 
ftU(!h as are actiinlly in the l*uMic Service. They should bo punishable, like others out of 
tlie Service., for c heating,” and not for this Off’enoo. 

7S). Law and Justice unfortunately iiowluTe uni versa) ly agree. Too frequently thej' 
are in all <,-01111 tri<»« at variance, and there are no Judges, deciding according to the most 
p(?rfe<‘t (yode, M'ho do not in practice dtsoover it to be oecasionnl]y very “ unjustyet here 
tb’O Code ])l{ico.s every Judge oj) the Horns of a. llilcinma. If, eontnuy to the Law, lie decides 
acetording to JiLs own indivi<limJ Opinions of Justie-o, he must too often not only neglect 
but actmiUy jlisohey the C-odo eii;ictt*d for iiis (jruidaxiecv if, on tht» other liaiid, he obeys 
it, on Orrasioiis whiui he knows it to be unjust, he is iinjirisoned by it for Two ^ears. A 
wiiuilar lieniark aj>])Iies to the Word imjuNtly ” in Clause 1 •ik In lK>tb Cases I appro- 
bend tliat (ho Words “contrary to Law” oiiglit to l»c substituted for “ unjust ” aiid 

unjustly for it is vnt, I coiic-ludc, intended that the Code should meet individual 
O)>iinon.s of Justice, except .so far as tliese may coincide with the Sentiments entertained 
by the Legislature itscl€ 

Hi), Tla*. present fiJiw giving to the unsuccossfiil Suitor the Right of Apjieal has liitherto 
opersited Imro as a .sutiicieut practical Check against judicial llecisions contraiy to Law 
or Justice. .But, as here ])r<»posed, to convert tliis himple Civil Re.m<iily against the 
i^uiOn^ iutii a Criynlnnl i’roceeiling against the Judge Idnjsoll, will put an entire Stop to 
the Admini.stratl(»n of Justice. Judge.s, like all Men, are extremely fallible; and their 
Errors arc ever lial>Jt» to be attribuU'd to wrong Motives; all lndej>endt'nce and self 
(kmhdenee will therefore be euiiridy lost, and tluj Judges, completely paralyzed, if the 
vindictive INis-sious (»f ilic disajjpoinU^d, amongst the most litigi{)us PcojJe in the World, 
are let loose to inundate the Trilmnals with a Flood of Petitions against the Judgea 
thom.selves, instead (»f against t.lu' Suitors. 

81, “It is,” say the La w Coiumi.s.sioners, .speaking of the most o.rimiiuil of our Coimtiy- 
men, “ unncee.s.sary b> fwunt out ‘ how' desirable it is that our natioiud Character should 

stand higli in the Estimation of the Inhabitants of Italia, and how much that Ohai'acter 
*' would Ini Jowcvnul by the frequent Exhibiti<)n of Englishmeu of the worst Description 
“ ]>luccd in the most degrading Situations, stigmatized by the Courts of Justice, and 
“ eng.'ig<;d in the igni»mini(>u.s Labour of a Oiiol.” 

82. if it be tlms important to maintain oiu* Cliaract(‘r as a Nation so high in the 
Mind.'^ of OUT Native Subjects as to withhold from tlieir Observation even Hie very 
worst CriiuijiaJ.H of our (Anmiry, surely it is of far greater Consequenco in India to 
uphold in public Estimation tlio spotless Integrity of thow.*. who arc elevated to the 
Judicial Bench, yet notluiig wsis ever more calculated to lower the Bench in its own as 
well as in public Estimation than the Projsisal to iuHict on a Judge such Imprisonment 
jw Uie most ignominious (.‘rituimil uiwlorgoeH. Mr, J, F. Thomas, on tliiH Subject, quoting 
the Word.s {>f the Law C’ommi.ssiou itself, ju.^stly says, The Imprisomiient provided in 
tliese Clmi.sfs wouhl bo a mere Subjivt of Motdiery to sliameless and abandoned MoOs 
“ but when inflicted on Men who have filled tiic highest BUtiona, and maintained 
“ respocjtable Chamctera, would be so ctucI that it would become more odious to the 
“ Public tlian tl\c very Ollencos which it was intended to i-ejvress.” 

8:1. Though none can deny that a coiTupt Judge deserves the Bcvemt Punishinent, 
still Restitution (d‘ iliegiil Receipts, Fine, and ignominious Dismissal from Office, Seem 
much moiv. Hpf>ropr.at^ to the fallen (?ulprit than a Punishment which on One debased 
like hiinsdf refiecta fe.r less l>isgrace than it irreparably attaches to the Bench lie tinwor- 
thiiy iillod, which it so much the Interest both of the Govemnmt .and of the People 
tflf maintain utiRulliod. 

84. Bo tho Punishment of Judicial Corruption, however; what it may, it is absohxt^ 
ncciiS9«ary to the Indopeiulenco of the Bench that every Judge should be irreaponaible to 
his BuiUns. Great Learning, Talents, and high iudividufil Chartuto' are to be IbdiEui on 
svety £^oh in Europe ; init the Jud^ of England have been rai^ above tbosHt of all 
o^r Countries in tlie World solely by the J^tdature itself wWy dothing them witii 
that perfect Iri'espnribility to Suit<^ and lhai eaeM Indepjnidexice in 
■ ^ ^ ^ :■ a^ 
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‘’'fisftwikjli ofiti»$lf Qut!i$«tiouf«d. 

81 bo ^ «fe j>dsiBibk to. Indi^; l>}r m&kiug the 

J^lib. solemn Instimoe of ^Cnilxo [mbfao Body ixJont!^; not all ai that 

of tn<Uvidn«®^^ TJwisowlio are miaed tc9 the high ai\a imp4>rlii;iit l>ffll6e of 

the^^ of the t^overniuent to the People, bo they our own Oiuntiymen, and 
J®hoi^ if ^ey are the People of India newly aHsodaUsd with m twi tlw Bench by tlie 
nnWt and able Clofiidnct, never can niiao the Judicial Cluuuk:U^r to Uie Height ii. 

haa i^tainod in England, which it w eo much the Interest of the (lovernment, the 
and^ the People iiienieolvcs that it elionld in Time a<»)uiri^ mdesg the Indiait 
X^stnture imitates tliat at home, liy eJothing th45 Boiidli here with the same Indepen- 
denoe and lrrt%i}90iwihUity wduch has hoca conSuTcd ou it iu Bnglaiul. 

if6. As provided hy Rt^gulaiion V. 1828 of thcj MinlraaoOode, I ngrt'o with Mr. (1. Ciiaa-' 
major that thls.CUause .should not ap]>ly t^> < it)veuaiite<l Civil Servants. IndtHsl^ with 
reference to the tteinarks at Piu^igmph 3, Page 38 of Note H, this doca not n«34^iii 
intended; nay, «some Dev4dopmeut Is tJierc made of a Principle Hiinilar to what I have 
just advociit4sl al»ovu. Hut on the wlade I have no llesit4itioiji in joining Mr. F. N. MalU«y 
in opinion that it will dcjieml entirely on tlu* <1 imIc of Procedure wdicther this will prove 
One of the iiwst useful or most pivjudieial ('hajitt^j-s in the l/otie. 

87. I join my Colleague in rfwinmendiiig the Ado))iion of Mr. Hlanes Suggestion. 

88. 1 concur with the Second Puisne Ju<lgt‘, Mr. K, N. Maltliy, and Mr. Sharkey, tJmt 
the Impri^loitment should, a.s mi<h'r <»ur jirasent Code, endure until the Culprit conforms 
with the llcquisitioTis of the i/HW. 

8f). I adopt Mj’, J. F. T)u)jna.s's Opinion, that wimt he jiropost^s is prefiTuhj«‘ to this 
Clause, and should Ik; Kul)stitiitt*d for it. 

90. Here 1 do not agree with my (V^lleague. This (-hiuse punlshtis mere false HWeai*- 
ing on Points *• not material to the l’le.sult " of a jiidii'iaJ IViK^eeding, while Clau.se 
No. 190, is a]»plieal)le wlu»n the Points are niaterinl to such It^siilt. 

91. I do liut see any valid Chjeetion to tlie.se <’la uses. “Annoyance" is ia>rliaf)s 
rather a vague 'IVnn ; l»ut it is eaNy lo (jbjei‘i U.» particular W’ov*ls, yet very diinciilt to 
suggest preieruhle ones. 

92. Kot* the Rea.soiis .stated hy the Secon<i Putsm*. Judge, I would sirik»* out (*f this 
Clause the Wor<ls “ otfeiN any Insult,'’ (»r insert in lieu of them the Words “above the 
Hank of a eoniinon peon r»r Chuprasee." The Sufferer in distraint slioulil not he t«u» 
severely tongue-tied. 

93. 1 do not see in wliat NVay the Seeoiid Puisne Judges t^bjectioiis api>lv to this 
ClaiiHO. 

94. 1 approve of this (Clause, vide. Remarks on 183 and 184. 

95. T concur with the S^k'oikI Puisne Judgi* in his Itanarks on this 1 Manse, and s<s* 
no practical Nei e.ssity for it. 

9(5. The Rt^ason wdiy the Word “ Perjiuy/' as w'ldl a,s th<‘ Kngiish La>v respecting if. 
has been ciiUiTh''di.seardcd in this (’odi*., lias bciui ino.sf witisfaetorily exphiiiifsl in the 
Note O. ; and it Ls gratifying to fiinl W) many OffuMM'.-i in the Iii(-t*rior Utaring b*stfi)iony 
to that A<linir«tiou wdiicli 1 agree with them is justly due to the Law' <'oinmission 
for the vast Improveimuits they he-ve .siiL;gc.sU'd in this ini|H»rfcaiit Hraneh of the 
Crimiujii CahU:, 

97. As connected with the in<»st ooniplicatoil, ditVieult, and important M'rial for Munler 
that ever caruc Wforc this (.‘omt. -No. 1. of the additional (Mdcndar at 'I'eUichcrry for the 
Fir$t Quarter Sessions of j83L k<» far back as the lllii March IH!J4, I stated, on the 
letter No. 340, luy Opinion, that, tf the First PriJMUier in the (W» No. I. of the Tidli- 
chesty Calendar for the StM'ond QuarUT Sessiun.s of 1832, who w as hanged for MiinJer, 
liad “ biH«n Imnged by a Con.Hpmwy, founder! on false Kvidenw, the (Vuispirat-orH irmst 

be tried tor M-unlerf adding, “ 1 arn mwly to maintain that this i.s the right (’oursc 
juid the OfKle now proposes to make this the l^aw. 

, perceive that the Second Puisne Judge, ditfei>i from the Law CoimniKsion and 

.myself on this Point ; and with reference to the f ?4i^; of MnedanieJ and lii^rry, irj>orted 
by Foi^ter, and alluded to by BJackatone. e«lopt« Mr. (‘liristinirH Opinion, that ** few 

honest Witinssses w'ouW venture to give Kyidoiuse agarrmt a Prisoner trie<1 for his Lih*, 
‘Vif thereby they nuidc tliwnselves liable to be prowwub-d as Munlerers." 

; ;99. This aeefiis to me a |>ure Fallacy, by begging of the Cj>m*Htion. It ^jvit wrongly 
: that Capital Pu^ is to tkll on the hcrusHt instwul of on the tltHiumtHi 

Witi^;i(€w^ and from tlicse evidently enoneoas Preininew a Ihfluctiow k drawn nm*«s4ml\ 

; Honest Witnesses all ov€>r ilie World give Kvidenw; ngainst PruKun^rM trie* I 
for although they daily set; the dishonest Witness wiut j^ujurew hiihmdf 

punwjhoid otlserwim. Why, I ask, shmild tluiv iM)t equally 4;otttiTme w* 

to do, W'cte increased in t»articuUir Oases e%'en tf> Death f Ttu- 

Degree alone; the IVincifd^ wrmld rerwiin uimlternl, Th*. 
honesi^ 4^iried from dialing tlie Tratli by the Punishment of liic 

dhdioneat, Aitacimietit to ^Veiity; otid none nan deny 

that in Keswlt,. eflTeeteil^ by its alwanehws Means, 

k the only pmpw U». regulate its Punbdimcnt; not. as nt present^ 
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the/'iaiaier Jsfedk’-W' mwaJ whiiiH 

Uj i c^iri'ii^on i;a-ity 

is one ^of. Uie veiy Ilftjwrttince, f ii^eo 'mtit my 

«xpi^ly rlecdtore the riiriifihTitent aiuh^xred to Murd^ 
l^d^ce. Ah eonoectefl with thin ,Subje<Jt, roy CoihM^, ib tu» Romal^jbt Up^ 

(l^on A. juijiexc^l to CIhuhc Ko. 29 K. nays, In Oomiliy^ tlie IVovia^i injkldsg' 



C/OTiKiderntioij ; lor in tJu? ini}»ortaut 1 /aso juHt :iUude<l to, whore Six Peraolhfi hfui 
iwjciifwrd Twc» inftoeeiit Men oi' .\iiini<;r. ;nnl t ..asotl Thfe<i otliern to patjut^ 
by to tlioir (hjili, were tlietust*lv<».s aftenvards convictcKl of that vety ]lbi^ 

tlitMi|[^li they well deserved ^Japital P*iniwlunout, Doubta which aroHe in the OoTUhei ot 
that Ohso as to the duMtici* of a^previous (‘a})itaJ St^nUnuie |>a£»f^l in thiH Ctnir^' and tlio 
Had iVovnlonci* of iN-i jurv wiiich the Ciise it^L•lf exhibited, induced me, and TVo otiher 
Judges of this «V>nr(, to ndVain from a (.'apitaJ, and ihoi-eforo irrevocable, SeQ;=tence. 
Such a Caae having on-in^nrU or)cf‘ it nmy jeenr again, and <w» this (ironad perbapa ‘it 
would not bo }ir)id(*iH t(» myke the SenlA rice mrtfoaMr, in Oouvictions of Murder by 
'Per)ury. 

Jt)0. Tljis Itnie .shoiihl 1 think be exten<le<i as propos<‘fl by Mr. J. F. Thomas. Still Z 
agi’ee witfi im (^)lleague and with Mr. Stningc in Uiinking (hat the Oflbiice ilctailed in 
Olause 191: is more .s4*rh»UK, ami should be fiunislied more severely. 

101. Mr. (j. CJnsamanir u.s well as Uu; rtee<»»d Puisne Judge do not seem to umhu^tand 
thi.s f'lau.st‘ to apply meivfy to A/fh/trrifH swearing t.o some Farf. Hut if Much are to be 
fihsj li\ :i (*onrt nf,lustier :is Fvidenee of »u»y Fact, '‘touching any Point inaUTial tr> 
the Itesult ’ of a Judieial Proceeding, I a)»|>ivhend it w'ill i-ome within J90. It seeiiiH no 
iloiibt desirable that the Uistiiietion licJ.ween 195, l(ii\ and 199 should he more clearly 
<lefined. It is very j»ossil)le that I may no1 have apprehendt'd them rightly. 

192. The praiM.ieal Suggi'stion of Mr. J. .F. Thomas seems iji no w'ay met by the 
Objection of tlie SectMal Puisne, .liidgi*. I have been Pnncipal t'oHector in Tanjore, 
where Mr. Thomas was Zillah Judge, and I think t.la^ Fxtension of the proposes! 

by him of vital Imjaniauce, imt only to check Kvil in Tanjoiv, but to impede itn Pro- 
gi*(^8s int-o other ]>isirietH. In tl»e liuvv of Procedure this should bo made a Crimiinil 
(irttMJce. summarily cr»griizable by the t;ivnl (Joint in which the Suit is tiled; and 
Mr. Strange/s litanarks on this Uha}iter will, in tlic C^ode of Procedure, be of great 
practical \bilue. 

108. I see not the similh'st < Ibjection to this (‘lause. Mr. (?asamajor has here argpied 
from the Ahifsv against the (fse of the Law. 

l()‘k hi coTU'lmling iny ibunarks upon tliis (9iaptor, I beg, with reference t/> the 

Rejairi oii the Ij4i\v of Kvidetice. ” proiiiiseil by the Law* i,\)nnuis.siori at Page 42, Not^i a, 
to state my Ojiinion that nol.liing is more needed for the (Jnidanee of our Judicatures 
than s|K;eiti(! Rules oii that most. irii]iortant of Subjects. 

105. As this (’hapt«‘r c<»nies within the ('(vgui/auic of the Revenue rather than, of the 
Jiidu'.ial Authorities. I d»» not <*onsi<ler it netvssary to add anytliing to the Ibunarka on 
this Subject made by Uie S<M:on<l Puisne Judge and the Olficers to w'hoiii ho refera. 

I9(i. I have no Remarks (o oflbr on tiiOHe (.Miapters. 

197. On aeeonid of the (H)jet;tions I have alroail}^ stjibnl iigainst including in the 
Ihdiuition.'^ of C.Vime. ' Khtyfvft'>U^v of what is Ufcehf/' I would omit the Words from 
‘*or wdth " to “ Religion " iuclusi\e ; and when this Offence is con uni tted with h, polUicetl 
Object, I wouhl make il. punishable by Transportation. 

I OS. ) entirely apj)rove of the other Fluactmente contained in thin Chapter* with the 
Bx(H 4 )tion of Claus<-s 277.. 279, and 2S1, which 1 would omit for the BeaHon.^ stated ill 
Paragraph 92 of Clause 2S2. which I coiisi<ler highly t>bjectionabIe, because religious 
Discussions an* sehloiu. if over, so emiducted as not to Wiuuni the Keelings of One or other 
of the Two Parties, and 1 dt»ein suiih to be no Oriiac ; and of Clausw 284 and 285, as I 
coiuHir wdth those w ho consider it mmecessary arnl objectionable to leginlaie on the 
Subject of (.‘Wc. 

109. -In cl«-Ksing my Obsenation.s (*n this (Jhft}>ter. I regret to be obliged to eolkftt 
Attention to the just (Hyservation of Mr. F. N. Maltby. the Sub-CoUe<?tor of Oanara, who, 
with referenda to tiic deplomblo Prevalence on the Western Coast of the dogj^ading 
Worship of evil Spirits, more fully e.vpJaiiicd in a Report by Hr. Hewnh^i]^, #hexi 
formerly a Cimiit Judge there, Huggi'sts the Correction of Clause 28$ by inaertkij^ 
•‘or supimsed su}K‘mjiturftr’ between the Words “ Divine and “Displeasure.** Tiis 

oHseuUah with r^^fereuoe to tJie debasing Superaiition on tlto Westeiii Ckkitot^' 
Exftmt of which far oxccedn ^mcral lielief. Finally, 1 must add, that 1 attacli 
Imp>rtaut*i» to the Insertion in the Code of Clause 288, thtm amiuidetl, fbr it I 
put a Btop to the numerous iionid Murders for Soto^y eoumiitterl on the W^tarn 
.in. eonsei|uence of the Refusal of our Tribunals, hitlieiio/tb take i^niaance of 
]People (liowcver erroneously) deejn a giwt Crinia ; Oft ih& f'dhlk 
for many' Veam 1 have hera singly .4a^vi>catftd'^ ^^^ 

Law- Oonftftisrioii, ■ when they say,' . 

“ miiy uiidergo^ a oonsid^ 
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I ouly ittfer W Juy appanilo Kcinarfcs on^tlM? lUiw' 

of tbogmiiCVuiw of Mtir<l.«r ; a Poi’kou relatmg agiUtu^g 
io ^0tt\er <|a>n ill; a Ouide leaviug in a Jungle the IVi'soii vhom bo is h^miO. 

devoured, perhaps, hy wiKlBcfmt«i a Gaoler omitting tt» furniah k\K>d to a 
the Failiire of wluise Milk causes lier Cliild s l>(‘atli; a Poi-son detaiiuug 
Aether in illegal Dititraint, w1k» omits U\ call in, lin* the Tse v»f >he detained. Medieui 
Advice nece^iy to jm^vent Danger ; iji the eveul of Deitlh from these r^'Uintv Ctuust’fw are 
uU actually d(xj]ared guilty of Murder, though the t'ounnissionei's In 

foepresa Ternia attite tliat in India. '* we have lh*.a.sfui to ksjv Negltnit and Wd Tirntmeut M., Page 58. 

are for more couunou than g<»od Medical Tr*!itiiHu»l/’ instead oi* urging this as tlui! 
aiJXfngestjioaijiible fle-iusun wliy ‘ the ('ase of a Person wiu» dies of a slight Wouttd, which, 

** Aeghct or fmm the Applieulion of vaiffrugrr UdiHf'dks, lia« proved niorkU," 

Hnould^ as in Mr livingstone's (lode, he exirepted from Homieide, (liey aeiually urge it as 
the veiy lieason why, in lids (^)untr> \u panieular, tie* inllietion of a mere iSeratdi 
aliCiuld in sueh Cfises, on the eoniniry l>e e<»ii>stiluUMl a Murder; mty, it is gravely pw* 
vided, ill the Ilhustnitiou (?d tt> Clause :i!hS, tliat xV.. the 1 listigiitor‘ of the *Snieide cum- 
mitted hy Z., a t'Jdld under Twelve Yi^ars, shall he hanged for Zs own ( Vime, merely 
becau^M^, though Z. cut iUi own Thvoai, it hiij,»[H‘ned In Law to he jn(;a]Kihl(' t.<» give a 
h^al Constait the Suicide it committed. 

112, It Is fairly julinitted iliat w'lien Ih'atli is Mnis pro\imat.o|y eauseil hy the .jidifh 
own Hand, hy Neglect or improper Keinetlies, tJe* Want td sneee.srtful Mednal j\dvja\ 
the FniJnre of a MotluTs Milk, the Tiger in tie- rlungle. or agitating Nevv.s it will he fiir 
more diflicult to prove that ir wa.*^ eaused rrno.»/e/;y hv tin- instiirutor (o Suiidde, the 
Scratclier. illegal J detainer, (hioh'r. ujid Uelator of Tidings r* ^peetividy, i-ljun when 
IhMith is eanse.fl directly * hy r Stnh h.i^ r'*a‘*iuMl the lloai't . and it is also fairly 

admitted, tiuit. it will he si ill more eas\ t(» prove. Ilmt “aStah was iult tuh d, to r«Ufc<e 
DejAtli.*’ tiuni that the very reiuotc. twu], I suhniii, eoinpnr.'<‘ivi l\ ininM*e.ni. iVgenls of 
such .A.els intcmled the Death pr<Klue.e'l h\ the firi>.riUtuh- Causes ahovt* spei’llied Still, 
if <i»tjihlishc;d, it js argued Ihat thesi; C;<.s<‘s ju.*if.ly eon.s!itnt< Mnider.* IhO ln're tlie 
NoUw do not snffieiently exydain Thai the Ti '.t. of tla- L:i\n, h\ (he lii-Hertion <d‘ the Sinall 
l^iiTtioIeor," takes afar wider Sirirle, and ileelares Uiat t‘veu v^ften- uu /uf(^ni iu kilt 




a»<J 70. so'., mi the v««t 
oonfontt4wg »a this C(^e ‘‘ Intent,” srWoli fwow the vorjf hWjw* 
ofaSTjwcM#, wiiBi roen* “ Enowledire of wWt w likeiv." tluit. iii iWUiei- Exwnulifcaitifih 


if the.s(‘ rrmotv Agent.s hap}>en to pessOss a Kinyu'lfdf/r. jioi of the Certainty, hut of 
the w^rti hikrVthooiL tiait tluy//o/y cause to ensm* from siudi ///‘fo7'//n//r Causes, 

however free tluaii.selves from hUent to kill, ajid, moreovei’. nnnhh* lo e<viitroI (lieNe 
pTO^ipmofi (’’auses, tla* ivinoU' Agent- ere In he hangi'd as Murderers I’ln' mere 
Ex|iosiiiion of lagislation such as this i “nler.s any Cnininejii on it .su|a‘HlnonN. 

118. The take.n ly the Sceond Ihiisrar Jmige- iit tli" Second Cofidition in this 

CbiUMi apjicarM Lo me lo l)e mt*t hy rhe ie. .r^-niing cojiiained in Nole M., Page h'h 

114. (Vuitrary to my Collt-agucj J ildnk, under the Itensotif, gi\eu in Note M., 
Pages oj) ami tiO, tluit tin* rrineiplc of iliis CJjmse is rigltt ; )»ni I entertain J>ouhts of the 
Propriety of most of the virtual ?;]'.cepTi<»n*'. fr.uu its'J’ev, whiidi ar« given umh'r the 
Read of ** KxjJfUiatioi).'^ 1 inwin with regiird to tint Words whieli lollow “ Passion," for 
iuwliat is done luider < ^»\er of Ohe»liciu*e ;.n tin* Lav'-, and >s!ill more, under (.'over of 
Authority, or by public Servants in the lawful ICxcTcis*. of their Powers, or even in Sidf* 
delp^cC) tliere may be given such grave and sueii sudde.n Provocraion as m-ver, iti justice, 
oi^hi to pennit the Death to amount U> Murder, hut should (Confine il to the lowfsr 
CSrim^of MaiislaiighUn*, n,s wed explained in th.e .Noich. The Krt.sen(*e r>r Kxtenuation fi-oui 
Siljurdcr to this (7rirnc consists entirely in tlw' Provocation gis t jj 

.. 1,15^ Tlic Ecaftouing on Note M., Page dl. [ji my (>}>iiii<»n. fully justifies the goiiend 
!l^|[i^ple of this I would here. iiOweM*i\ beg IlCereuc<^ to my fd)scnalioiis 

OlawHO 18, showing that, contrary to what i.s <*<mtempl/iUvl hy the faale, this C.lauHj5 
vQl One guilty of Murder wdio induce.^ SuiUm* hy a Widow under Tw^ilve Yesirsof 
Ag^ NtitWng is more common Hum for Na.ti\'c Women of all Ages to throw 'heuiselv<*s 
tliift mentfit im.am;ntjuy Impulw* of Passioju exciled geijcnilly hy the most 
as fill uueXfMXTtcd llejirinumd, a thwaiit^d Wi<lj, Uic Colic, Ajc. ; and 
afflicted by such FeiiuUc Folly ar».s its alleged JnsligatorM, too 
\ .n>OHt unjiisily by the Polita- for fitUvl Oonsequenes^s products I by the 

lieing the nnnalurut Deed of Sdf against HfM\ which no 
of/.stivers i-an possibly jusUfy^ I ■»»♦* Ground ujsit} which, hy it, 
^Uk* very distinct Crime oi‘ Mm^dcr. , ^ ^ 

tlic ,x\brogatjon of ("lauscj# 76 f.oni 71h . to which ^ tins 
.1 would ahso rcc/umuend tlwii thbt Clause l;<i «io<li6<'d, 
«wmI -suliwtitutijig ftwf ju th*7^EKe.rt;i^e >>f 

in 74 ji&d-Ti5, by'inflicting mon: 
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“ unbJ^Wft C’iwes of «eei6w^.^ ef OSispd^ 

117. fixcept that too uiuch Dmcrctkiii in the latter JClatiBm Iti lidt to the 
ihikt 'tiM? I^nalty on all of them, imrticularly iii $08, & too sevtoie; I of 

C9ai^eH, aud do liot deem them jnatly open to the other Objeeticms my Colleague haa 
'118. Thin justly open tu the .strong Objection stated by 'the 2d Puitee' 

Judjge, and J think .Mhoiild for that Renmm be alU>gether omitted. ' 

119. I coneup with the 2d Puisne Juilge and Mr, J. F. Thomas mpectiug the uimo- 

i^essary and i>}»joetiouable Heverity of thirn^ It lias Imeii abreody stated that 1 

deem if in the highest .Degree against all sound Priucifde that anothesr should suffer 
Death for Horni^Jidi* conunittecl (»n the Sufferer l»y his <yit^a Hand. Abetnient of Buicide 
should be ])uni.sbed iis an Olfenee greatly minor to J/imZ< r, with the Distinction Veiy 
firo|H;rly made iHitwi-en tliese Tw(^ Clauses, but each by Penalties grt^aily I’educod. 

120. 1 can nowhere dwc<»ver in the Code tin* ProviHiou fur Death ‘ by pure Accident/' 

alluded to in Not<‘ M. page Oo, • 

121. The lleuMons given for tJ)e.Me Provisions in the Note M. Page 66 fully justify 
them in rny Opinion, Iml it is desiruhle that they slnmld if possible be. made less ol^ure. 

122. I ('imcur in the 2d Puisne Judges flenmrks on these Olausea Mr. J. F, Thomas's 
Obse.rvatioiis on the latU‘i- evince', that Attention to the Habits of the People which is 
too much neglected on this (lode. 

J23. Some horrible (Vises occair to my Recollection, evincing tlie Pro]»Tieiy of the 
Additions proposed by Mr. J. K Tliomua^ I allude to Barbarities eomnutted both by 
Men and by Wormm, by Fire, rt*d hot lions, (»r heated lif>ugics upplieii ti<» the nip,mbra 
fyrirata, and to iln^ Nativii .Mode, of dej^riving u t.'onjtimr of his Art, hy kmK'king out 
all his front Teeth, deeineil indispensahh' to the dm* Pronuneiiition of his liieantationK. 

124. The IviMT ('onmii.s.si<)ners state their Dissiiiisfaction \vith the “ Quaininess of this 
Definition." It ap])eivrs to me e»ilculat<Ml to throw nothing but liidunde on any Code 
of Law, as shown bv the Si'cond Puisne .ludge. 1 do not, how'cvt^r, concur in Jiis Keiuoi'ks 
on ,3 40. 

126. J ejitiri'iy concur with ilu* Second Puismr Jmlge and Mr. J. F. Tliomas in feho 
Prof»riet.y of otnltiing these (Manses. But I dee\n to .Mto inelnsiv<^ neccssfiry in 

Cases wiicre. Proof may he forthcoming to nothing but the ** Assault " a«-eomj»fiuied by 
Attein}it to eonunit the specilunl Crimes. 

127- 1 agree with the Second Puisne Jvulge that tin* Penalty foi' this (Iffence ought 
tc> be increased. But I fh-ern the DistimMions matle in the subsequent iMaitscs judicious 


ami prt^peJ'. 

12S. I coiKuir in the Remarks of the Second Puisne Judge iquui these (Manses. I also 
wouJtl omit, in the former of them, the Words ” or of Hurt." witli which the (Clause 
headed “ thirdly " c»>nehidfs, for 1 cannot, view se.vual Intereourse, where the Females 
Consent is obtained under MMireats of mere *• Hurt," to amount to the grave (.Vimo i»f 
“ Ra|M'." I iigre<* with Mr. .1. F. MMiomas, that the IVnalty for this Crime .should be tho 
.saim* as for 362. A low .Nativi* (Miuekler ailmltted t.o measure for a Shoe the PVwt of a 
Kuropejui Infant at JUdlari nt' ri‘S|iectable Paienbige. who eomniitted Kaf»o u]>on it, was 
hy this (Vujrt seiitcmMMl to Tniprisoiiment h>r Lite. 

I2J). Mr. Blanc, with mm*h .fustie<‘, obji'cts to the fatso Delu'acy wdiieh Inus emtsed a 
most imj>rope.r Ambiguity in these. ( Manses, leaving it uncertain whether “ M’ouches" 
may not apply ti> nu'ri' indecent liil»crties, or only to tlie actual (VunmisHiou of Sodomy, 
or to both. MMie Distinction shouhl be clearly made, and the Law should eK}>mii»ly 
declare, in the same Manner .as it has done in Rape, wimt is sufficient to constitute 
Sodomy. Accorfling to the Law of Knghuid, this Crime when (tonimitted bef^ween 
Periiovt<s was such originally only when the Parties were both of tlit* Male Sox- But 
tbe Law has Iwii nlterwl in Paigland by the 9tlt (leo. 4. e, 31. Section 15., and in India 
by the 9th Ceo. 4. c. 74. Section . to any such Crime witli MankimV* This may 
\h\ intendcii to eMend the deti^stahle Cffenees here defineil, e-ven when they are coiik- 
iuitti«t.l between Pei'sons of o^yfHmite Sexes. But if it i.s rosidved that ilio Offenoea in 
question should extend to imnatunil (Jrimes (committed by Man as well on Wmwnkind 
m on MavJehul. the liaw, in this Tt*8j>ect, cannot be too clearly stateil Aa little aa 
]>oHaih1c should, in n Code, bo left to mere Inference or Sumiise. 

130. Much contained in thus Chapter is a great Improvement on the Engltsii Laur, 
espeeuvlly as regards the inoi-e correct Definition of Offencts, and the Discrimiiiatioii 
of the various Degrees of Aggravation in the same Offenci*. The Second Puisne Judge, 
wlieii he ipiotes the lllusctratioiis “ A. and B." m ^jot Instances of Theft, according to 
any Code he Imus seen, must have forgotten “ Iiapior’s ” Cn4w^ where tlie snatching "of a 
Laily s Ear’^ring firom hor Kai\ though it was subsequently lo4 in her Hair/w^^ wiifti 
ihiC Stretch of Ijanguage netx*.ssaiy to Justice w'hich is so usual with the Ehgfish X^tr, 
miotcd by him, absimlVy strained by it into tlie Fabijby^of “ canying aw'ay/' The 
Ib^itmplcs nottxl by him may be extreme Cases, but I do not think that they 
'the Epithets he Inistows on them. They clearly explain the Principle of tlie new \ 
r/lSL This Chapter diffem .from exUtiAg Bc^ilaiians in not 
P^^^ment .in CSrimes ogainet Pmperty wiBi i^ei^nce to the Value of ti 
.condude |8 b^wa^ it 

tioa or 'Fine equivalent to it as Part’ of uxe ‘ ‘' ■ *' • : ;•/'■ ■'!. 



ill 6t mm ^VouIkI 

•’/ !;'A-, ;-v'- 

pidwie Judge overloeibi the iooWed Sevc^ritff of 

lm|]^Ss^pli^X^^ hy Uie Code haa induced t^e Bednetkin of ita iVWotf; but 

I egt^ Jin J, K. Thotuiu» that Zreadera oir JFtmid of Gangs in Dacoiiy should W 
made liable to Punidunent liigher than on thti mew? Meml>en? of the same Gang. 

Oltuwej as suggested by the Hecond Puisne Judge, eviiUmtly reqnm^ 
reference to the Priudplo acknowledged in Section 1 \\ Itegulathm Vh, 
of the Madras Code, and particularly witli reference to liabitual and pmfeaKiorml 
'* of stolen Pro|H^rt.y. * 

185. With reference to the important Objects noUcwl at ilio ('‘nnchision of Note N., 
£ doubt whether this Part of the Code can be oondeiiaid as pr<i]K»sed by the Se«'»md 
Puisne Judge. 

186. I am of opinion with the Second Puisne Judge that in this Clause Criuies of 

ditlVureat Criminsility have been mixed up together, and tor which special Provision 
docs not Ajjpear necessjxry. . 

137. My Objection U» “ Rnowleilgc of Likelihood *' extends to these Clauses. 1 eaiinot 
join in the Opinion of iny (’ollenguc on No. Ill* and 4PJ, bccauKc ihc Intention hi injure 
k coi^led with the Poascssiun in tJje latUT Clause, and innkos it justly highly [s^i\al. I 
du not think the r^t of tliis Cha]tter objectioiudde. 

J38. This Cliaptev I cojicludo refers b» Latul Marks, as wtJl lis to Murks feu- other 
Property, and is Inglily necessary, particularly undi‘,r the llyt»twar System, where tl^c 
Boundaries of Fields define the Rights of indivi«lurtl Ryots, as well jt^s under the Vilkge 
or Zcniindnry SysteniH, where, in tuhlilion Uj the Boundaries of Fields, wliieh thc ‘Rv‘d\var 
System rc»juires, the Boundaries of Villages jind even of Zcmiudaric^ inu.^t he »Hai»»tainei.l, 
It is also, 1 couwidcr, essential to the Stamp and Post Odice Revenue, and tha fu»t. appear 
to n)c open to the (d»jeeti<»i)s made l»y the S<'eund Puisne »Judge. 

13d. I have no Remarks to on this <'hM.j>ter, further tiian that ) tliink it is 

viiidinitcd by tlie .Note O. 

110. For the lu'usons giviui by tho Oftieers in the Interior, 1 WMujId extend this Chapter 
to tlie Punlsliment of Si-rvauts quitting their MasU'rs witb«>ut giving a Month’s previous 
Wat'uing. It is a great Evil to Individual.H, and when 'J.'roops are ordered suddenly to 
march b<H;omcs a public Evil. 

It). Mr. F. N. Maltin' *piotes a praotie.'*) I'uki* wineli d»H*s not seem provideil for in 
the Code, and ^Imuld, J think, be jmnishable under it. 

I incline to the View taken by the S(*cond Puisne Judge and Mr. . 1 . F. TlKiruas 
ri}.sjKicting this Chajder. 

J 13- I iToiicnt in the Remarks of the ,Second Puisne Judge, on these CIuuh's ; but J 
Would retiuu Claiiws 4H6 ajuJ 488, 

144. Of the various Omissions from the Code, noticed ly the sexend Oflicers in the 
Inierior, I would rccoinuicnd the Ado]jtiou of the Siiggestiojjs of Mi. J. F Thomas, 
Mr. G. Bird, ainl Mr. E, .Maltby. 

145. In tMUichiding rny Olwrvatious <»n the C<»<le, with AdverboK^e li» tiie Law t»f 
Evidence ]>Toiijiml by the Law Commisiou, 1 stnuigly recommend to their Attention the 
Trials No. 1 on the Mangalort^ and No. Id on the ^la^aba^ (,alen<i‘ir for the First.Scssiom* 
of 1836, and No. 1^.9 on the Oimiiml Fih; of the Calicut C<»urt for 1836, in which Thn.^* 
UiOHi boiTid Murdei*s were perjH^triitcil, t>ne hohlly in the o|>#m Faec <».f La>, another at 
Night, with suoli Scf.Tccy Hiat the Ueccawid wus nunoved fnun and )>ri»ught b;n.k to 1 /is 
Hmisc, still alive, without the Knowledge of its Inmates, and the Tliird, eommitU d <»n a 
Feiiiale, aeconipauicd by Circumstances of most atrociuufe, revolting, and ijiihcar«l“<»f 
Barbarity. 

146. Rich r‘f thcsii Crimes wa.s jK;rjs.drated by the Hand.s of M<'ii who entmiaiued no 
Malice wlitttever against the I)eceufi«^d, but were the Slaves fn •Itqw-ndeut Ageiit.w of tJic 
Peniua whose sole Muliw.’ uistJgatod the Crime ; yet the cxircim* JVnnlty of tie* l-,a.w has, 
ill all of them, fellen exchwivdy upon those miserable WreU*ht.s who were Urn mere Tools 
dr luatnimeuta by which the mere guilty Instigators struck at the Livc^i of their unhappy 
yictbik, ancl jii Vach of tliese Cases the Irntigator hiinsidfi the most guilty of all, ims 
^tttfcely eficaped all Punisluncnt, 

J:*’i‘,;:Whcre'.such has W‘ii the lleHiill, it i/-, evi»I«it tliat th.-ri' htt'i ixim n P’iiiliin in titc 
of Justicu, Jwnitsly, tin* I'^unwlimwit of (jriiufc at it« Sotmx; aial 

IM t-4o, tlwt thia may be tTfu,****! to » J)e&cfc in t.lio Law of Kvi<Wmft', i iw\i- 
onifonu^ but unaucc^i^iny «!nd«avoiir<,“d t/j obtain from my flollenf'iif» K«j>reMO)Ufi'.n 
to ito Alteration. My Want of Snoeeea renders it only the inoro 

bwiy not to remain siient nntil a EjOTwly ia appHe'! b> m preat 
an V .' • 

148, la Tbre^t Cojws <Ud I at all imtnign the liability to Cupifal 

iNiniaina^t.olf of horrid Ohntde; Imt In each of them I 

most stronrfy Qa the Furfct of tbero / oljecowed, “ I d«!<!jdy 

,, 4 ,,. ( 268 .) ••'•■■■■• ■ •'i*»«it 
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Waent the and other similar Qiwm on c^jt^Jndiil^v^Ktiere 

“ the %«draht ^ave and' 4«jpendent 

t5S:tj;»jteie "Penalty of the Law/ instead of beih|f"ni^a.t^ 'iiii'';hi&Ji(^'li<d^ 

ment to their Master, the n^al loKtigatoT <rf the CrSin^'^ t^ois^li^ to o^jie ^ 

" all Purt!«]m)*'^rit. 7 fear that so long as this Cottft » (dteirit hh tlbis 

bring hefovf.‘ tlie tlovemrnent the Propriety of the X«atir being changed, WDibti ^kmBiiea 
their Pardons to tliose who are not actual PerpiitratoTS, and thus prrevenUi the actual 
“ To<»1h h**iiig usi'fl ns Kvidonf'c ngnifisi r.lie iriHiigating Mind originating the Crime, or, 
if the Law authorizes siicli Course, so long as this ^urt dcsss not actively encourage 
“ its geiifml and i-fiieacious Kiiton*c,nu-nt by the Magistracy, it nnist take its Sliare of 
“ KcMpojisihility lV*r that Jinpunity of tlie Instigators of MimJer, which, more than any 
“ I )cifi<a*alizHtion of tlie J*ot>pIe. leads to this of>eri Commission of Crime in the Pace 
** <)r Jhty /' 

149. On thf^ Scconil Ca.se 1 remarked, ‘‘1 tliink that os my Colleagues oonaider 
“ ilieinselve.N prec^ludi'd hy iii*'’ Wonl ‘ A cress: tries/ in Sex*. XX- Beg. Vlli. 1802, fircon 
“ oifering any Pardon to th<* ufdual PerptjtraWm of a Murder, Unit this Trial should be 
“ laid hefore the (hiveriuiieiit utter Sentence is ]iassed, before it is executed, with the 

view of as<;r*rt!iiTiing wjietii<;r they limy not deem it jirop'r to grant a' conditional 
“ Pardon to tfuv^- '!’wo Prisoner's, wdth the view to the Conviction of the diabolical 
“ lnsligut<»r of* this foul Murder, whom otherwise tlie. Law cannot reach ; for I think it 
will 1 m- :i gri*-\oii!s Ri-fleetion on the Aflnunistmtion of (h iiniiiul Justice, if the, only 
“ Pi*rty who t-ntertH-uiied Malice agiiinst the l)eeeaaed, the wicked, the higli Caste, and well- 
“ edneatod Nair, who planned, instigated, and hy Ids actual Pres4.ince superintended the 
** (h'iine. is to e.si-.4p<^ five from J’uiiishmenl. and that it i.s to fall exclusively upon his 
more Toots, his wo'etehed Parin Slaves. In ilu^ Ljiiiguage of tJie TnJjsildar, ‘ liis 
“ J>^^pcnihints, inferior in I'astf, ignor;int People, ami wh<» had no Otx*ji.sion to murder 
“ t(a‘ I >i tsi.‘d roTniriitte<.l tlie Crime for the sake of the 'I’hird Prisoner/ — inifiktrably 
“ degivnled \Vretches, who ff>r less than a Shilling executed what their Mast^'r's cowar^Uy 
Il.-ujds ^hniTik from. The Circuit Jn<lge observ<*s tiuit ' the Prison(*rs w'ere in a State 
“ of sia*,h ahjeef. Dejiendeiice that there was nothing they wouhi not <lo at the Ridding 
** of t.hcir MasL-r,’ and 1 cannot help thinking tJint “ sneh Crimes wdli )>c mr>rtt efTccttmlly 
ehce.ki-d hy Pinjishmeiit rcacliing the cf>ntrolling MahUn* wdio pilots them, than the 
“ abject Creatures W'^hom the Tics of Caste bend to his Will, ev4ui at. the Sacriti^x* of their 
** <»\vn .Livi's.” Nor di<l I in this C^ase abamlon tin* i/Vnirsc here n.rlvocat.<*d until my' Two 
Colhsigue.s explieitly d<M:lared that even if .such J'ardon w'ere grantcfl by Coveminent to 
the I'-Wfi convicted SJuves, they w<iuld rK>t, 4Hi their Testimony, in ad<lition to what else 
there. 'Was against him, concur w'ith m<- in camv'icting the Master of tin* CVime in cjiie^tiou. 

150. On the Tliird I obs«u*vcd that I dt*emed the Offer of a Pardon to the 

Poi*jHd.ratr>rs of Murder contrary to Se<;. XX. Keg. I S()2, but that i ‘‘continued i>f opinion 
“ that Mu* Law should he altered, and thought wt*. w'erc hound rep^a't to Government 
** tli*» horrid Cases f)f Murder in Malabar l»v igntmvnt Slaves, as in this Case, at the 
“ jTi.'>tigati«>n of oiliors, generally their Mastt‘rs, always their Superi<»rs in Intelligence, 
“ and to proposi' t.hat in order that Punishment may reach tlie intelligent Instigator, 
“ vvliom I dt'eiii even mon' culpable and a im»re ]iro[»e.r Oljeet of IhinishTnent than the 
“ ignorant 'fool lie employe<L that this t^ourt slumhl I'uisstjss tlie Pow'er to admit even 
“ tlie as K\d<ienc5o ngain.st the* /rtftHffattrr of Murder. 

151. In the same Manner, as recorded in my iVlinut^^ of the IJltli September 18*16, when 
I t<*m]>orarilv U ft this Bench, I still remain, to the present Hour, most strongly' luidcr 
the Impn'Msion that the i-epeated and continxied InipiiniW whicli lias attended these 
InsUgalors of Munler on the W<^terii Coast must have operattfd most mischievously upon 
the I'eople, l>y giving CoTifidencc and Encouragenici\t to tlie pow'erfui in the secret 
Indulgence of Ihoir private Kevenge, and exposing Human Life there, oven in opeu Hay, 
to :in alarming State of Tnsi‘curity'. T also think that when the extrenm Penalty*' of the 
L:i\v thus falls on the least guilty the Effect of own Capital Punishment is weakened as 
0 |ml»lic Example to the Peo[>le, for popular SyTrnpatliy, ex<-ited against the reivlly guilty 
InstigaM'r, cuimot fail to commiserate his wretchedly misled IViKuidants, to whoso 
Fiilelity their Lives have fallen a Saorihee ; and it must never be ovtMooked that the 
Destruction hy the Hands of Justicre of the>je miserable Tools in Murder,—whose extreme 
Ignoranw ixuiders them such passive Tnstniinents in Crime that in Two of these Oases 
they ju'tually l>elieved theinaelves possessed of stipernatural Powers of Conjunition,~by 
One Blow annilulat.tis the priiiei]ial Proof against the more guilty Inst^a.tor to the 

aiul that Justice, by her ovrn suicidal Act, tluis altogether absolves him fix>m Pdnkiiuasntc 

152. Accf>rding to the Law of PJngland, any JParticep9 crimiTiis is adinis^ble to give 

l A'iileiice against the others engaged in the Offence ; and altliough in practice it is,usual 
to ^^in*ot the -huy to awj^uit the Prisoner where the Evidesnee of on Accomplice atimds 
onMrely uucomdKimted, still in strictness of Law a Prisoner rimy be convicted 
To.stimony of a Accomplice, when Credit given to Iris Evideince, , 

158. [f such is tile established Law of our native Land, dhstinguisheri ftxmi most 
by her Advancement In CivilLzation, vrliere, happily, eactremc4 Imorarice, Superstitiqn/wd. 
the debasing Ties of Caste, or the more tgnbmmxoiia Bonds of ♦Snvc^iy, neither oh^eu^ tb^ 
liitelligence^ enchain the Fm*dom, ncur. ioww tUfe cifHtiinan Nature,; 

more requisite that it sliould be the La^ of rlndia, <dl 

./t,v 
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combing uoi only 

obstniio^ out to tlie midieioiLs, oducutod, 

merc^. Ira^trimieiitcs, void of MaUr<^ 
wli<^ itwa ww saoaHffioeft to Jnstice. 

V ' (Signed) M D. CUHi^iiKU«» 

Third Puisuuo Judge. 


Kucloeuru 4* in No. 78, 

(No. 54.) 

H. Dickinson E^q. to the Hiooistkk of the Court of Foujoa-rkk 

Fort iSt. Ceorge. 

(Na 160.) 

IVovinoial Court, Soutlu*rn Diviaiou, Trirhiiiopoly, 
Sir, 21st Noveiiiher IHI1.S. 

1. In coinplumce with Uit^ Oi-dors of the i^nirt of IJihiJut. 1 do myself ilie 

Honour to snbnut « iew < d>servivtii>iis which lia\e ticeuiTe<i to nie on *i J*erus;ij of the tievt 
Indian Penal Code. 

2. There ia iuu(;h in the new C.'ode that is ex»*eUeut, hut iin)re that altopfotjior 

inapplicable to the Natives living uiiiler this Pn>sidouey. and which c4Mi!d m*t J think l>i‘ 
brought Into o]»eratum in onr Courts, 1 h.(»k u|h»u the CiMh* ini>re as a got»tI Cronndw'oik 
by wliich our own Codemiglit U-rendered more |H!rftH?t tJian as a t.’oile hy which tJ»‘ Acts of 
every-(l«y Ufe irould la* regulahni hiuI triivl. If it M'er<* iiscil as .i f*>r the Improve' 

meiit of our present Tjiiws, nc» doubt inneh (iood would ht‘ derivc<l fnuii it , hut. ifljy fine 
Stroke of the Pen the whole of the Penal <\nie of this Prc.si(h'nc> is to l»»* fiis-la red t<» he 
re«cJJiKlcd. and the new Code cMhihlishod in its Kooin. 1 ('animl bill fljiiik tliat wc shall 
bf*. abandoning much that is admirably adapU*d to tia* Nativ»'s living nn<h-r its Cpi-ration. 
and la* ad*'»]»ting in its Itofun a MiiKs of t.h’inliii<*s \vhh*h can mi]\ f»v (*xU*iiMivc llfvisj<ni 
be reiidorc<l lit for Practice. 

3. In its pre^stmt Form J do not think that our Crimiiad l%*nris cvaiM continue in 
oiKjration if the new Code were rendered their nlll^ (duidt*. 'I'hc Maciunc would stop 
ttltogethoT; or if it continued to move it would )»o Utcuusi* the (’ourls io<ik upm) them ■ 
.selvcht U; jwt in Cases not provi*led foi\ but w hich ought, not, t,<* l«^ left, to their i>t.ne!>*ticm 

4. The Kxtent of Ihuushnicnt that imiy be intlicU^il is in nian\ Insianees tar fot> 
nuliiniUsl to be wdth Safety introduced int<» PraeUtre. 

5. It is with regret that J olism*ve that Flogging is not iiK'Judcd as a Put>iHiiTnt‘iit, 
Had the Code, boon pre]>arcil by Men who liad had extensive Kxperiiaic^* in the Moliisni! 
they would hav^e known that IrnjknKonmeiit in our (hiols js seans ly ctinsidored a Punish 
ment by Native TJiicve-s, arni that the Cat is the only Piinishiijefit tiie^ dread 

G. Liiiuied us the. Nuifiln'r f»f Stri|^«\s are by our Itegui.ji i(u».s, >i Senfenc*: ol‘ Hogging 
can never I>e sitid to Isi cruel/' if the. pn^scribed Precaiition of cNaniiniug tin- < Hi’.*»j<ler. 
and ascertiUnULg that ho bt% in a lit Stab* of Health to Ia*ar th** Puiushment. b<- obscrviMl 
In the Aboiitirui of fh)ggi.ijg we sJuili from a NfpieanK.sii J^'astidiousiie-s be abandoning 
the most etri*ctmil Clieck to Crime that we at prc.s<uit ]»oss«*ss, H.m Kffc^-t of which will 
80011 be apparent by the ovei>loaded State in which our thiols will U* fourifl. 

I have, &Li\ 

(Signed) H. Hickinron. Ist Judge. 


W, R Taylor E»q. to the Reoisteu to the Coitut of Foujdakkk (Juaj.ut, 

Fort St. (ieorge. 

<Na 159.) 

Provincial Court, Soutlieru Division, Trichonopoly, 
Sir, 2Bth Novenilxu 1838. 

WlTiFl reference to your l4etter under Dat^- (Jlli jn.staiii, <lefdring Ihut th* individual 
OpitiiotkN of tbe Judgea of the Southern Provincial Court of Circuit fui the Penal tjode 
prepared by the Indian Law Cominksionerw inuy be transmitted without furtljer Delay, 
I have the Honour to state, that having only very' rectently l>ceri appointed b» the Pro' 
viiMialOemrt, wild not liaving been aupplied witli a Copy of tin/ Penal (Vide, i have, i.ot 
Imd ftli C>pipotttcnity of forming an Ojdnion ux>on the SubjeH. Having, htjwever, under 
atood that it i* in contemplation therein b* abcdish C'*orporal Puiiishinciit J Ix g t** 'jlfer 
loy'Opinion that Biieh a Mesiaure would l>c highly itu*jf|x^iiicnt, and that it would <• ud 
to inon^Mie Criine in even Form and Degree, as the men* Confinenn nt in Caol, iff it h 
Ijaboiiir. £n Irpha on the Roods, w not so much dread^vl generally ajs the hdliction 
Stripes, the Fear of which alone, in my Opinion, ckjteTh Persons from committing Uireuccs. 

1 have, 

. ' rSigu^} W. R Tavix>u, 2d Jut.e,* 
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‘MAvma tead the Penal. Code wi^ 

of Society, in ibe Puniebmoit anid 
PmctWH and Prn|)erty Individiinle ; I my 0. 
'IfyUfotui :—■ 


hiiHiiiiiidnr f^-’yaicbFi^y^ 
wp»wnop vof OriiiMitADd wKimMi^-Ibe 
and Jic^ entirely, for tbe fi^BowbtiK 


1. I camiot tliink the confining .Capital P^nidumeht to 
judicioiw. I aiu of opinio#t}iat Gang Robbery, attended with GSrctb)^^ 

ahoiild he liaWe to il I do not mean that ite Inilictian be impemtiv«, or ev<m 

lightly reflorted to, but that tfic Power of Inflictaon sdib^d exi^ a 3l3i«nev^tion' 

be ve«ted in ‘£hat Tribunal now having the Power of Infe and 'l^eatbf<^>-*‘<ft]^ Idbii^t 'tfiiis 
nhould not be a mere deftd Letter, hut be actually infiioted where the of 

Aggravation are marked. 1-^t the Natives know their-Liability to thdti 
see It occasionally iiidietcKl in Huoh Cases as above contemplated, and I iim 
titink, tbougb it may not do away with the Crime, it will go fer to rob it of 
moat revolting an<l disgusting AceompanimentB, resorted to now for the PoiMie^d' 
forcing the pomtiug out and giving up of Property, mo that iti addition to the Dinuatlfdbn 
of SutferiTig would be the .saving of ProjHirty, Access to whi<di is now only dlitamed’^by 
those Pra<^ti(!eM which wouhl then jeopardisse the Lives of the Bobbers. * :; 


2. I am opposed to the Abrogation of Corjionil Punishment, ‘which I think 
be left diseretifiiiaxy with the Authorities formerly exercising it to exercise again. Tl^e 
may be (^ases in wliich its Infliction would be objectionable, but I am convihe^ ibht 
there arc others in whicli it is ess<mtial, and I would recommend tlie above XHto^pn 


being giuntcd. 


3. SucJi Discretion 1 would also extend to Coses of Exhibition on an Ass of Pentci^ 
convictiid of Perjury and Forgery, and Subornation and Abetment of each. Tbpse 
Crimes have gone to such a Length in the Soutiiern Division that to take flxim the Drpiiul 
of Punisliineut now existent would, 1 think, be pregnant with Iigury. Du tliose 
would not be likely to feel the Shame and Degimlutiou attending the Punishxnent> let 
the Judge, under the Discretion vested in him, abstain from itiflictiiig it, but on Persons 
of Influence and external Respectability, whose Feelings are more susceptible of Exposipre 
aiid Disgrace, the Power of Infliction shcmld remain, as it is only by checking these latter 
that any Hope of oui*iiig tlie fomier can be entertained, ns the lower and moi-e obscure 
in the Conuntssion of this Class of Crimes usually n(;t in coiu'.ci*t with or at the lustigalJon 
of the more iufluentiaL 


4u 1 am opposed to Clause i37 as explained in Jsote A. Not to give a Person the Choice 
of naying with his Person or his Mone}^ is all ver^^ -well, and if a Man wiio Aos Mosley 
will hold out, and not pay it, and so chooses to submit to a Period of Imprisonment, he 
may perhaps bo not unreasonably held responsible for the Payment of the Fine never- 
theless, ** the Conflnement which he has undergone being rejs^i-ded as no more than a 
reasonable Punishment for Iiis obstinate BesiMtance to the due Exeoutiou of bis 
Sentence but X cannot think it just, where all has been fair and straightforward on 
the Part of the Offender, Mdiei*c, from absolute Waiit of Means he lias endured Itnprtopn- 
ment in liem of Fine, to lay sucli a Clog on his future Industry as to render any Propea^y 
ho may acquire liable for the Amogi^t of the said Fine within Six Years after his 
Sentence. 


5. 1 should lie apprehensive that -Clauses 7fl, 77, 79, and 80 wotild be liable to deter 

from Exertion for tne Protection of Person and Property, by creating a Doubt ho# 
Oircuinstonces attending any particular Case warrant Exertion. v‘^ ^ 

6. 1 am daqiosid to tldnk Clause 138, and moat of those from H tb 
inclusive, of veiy little Use, since^ most of the Offences contemplated in ths^ ilii^ 
virtually end in Siisfuuision from Sei*\dce ; for what Government would even 'eli^orV'^^* 

. any Hituation of Responsibility (and all are more or less soj, a Servant who 
convicUd and punished in the Way therein mentioned for the 
enumerated ? and if 8usi>ensiou fmoi the Service is to be the flnal Rebiilt^ to 
}>ose flntt have reebirrse to anotlier Mode of Punishment, instep of dnce Jo^ei^g 
^ the higher Grade ? I cj^ only iiuagine the Utility of such mih^ Fbi()d^menW'^ 
Supposition that after infliction tlie Person who has midcoigcme toem 
his Ibniier Position absolved, as it were, by them,, as in Causa bi^vmg 'no ^thdral 
Tm*pttude; but not where their Infliction still leaves a Stain M 
him out as unfli'for public Employ. v-. . ,rc . > ;. 


I^ly and generally, 1 ato of opinioh tost in mittiy Odds p 

ibtoiik umn deHcate States, hiee Dasfixiotii^^ and 1 

l^vel with the Apprebensipn of igno^t Kataves, and' 

calculated rather tib /' !'■ 


Abating; 
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T. A. AvaTRiryggR Esq. to ihe Keoistkr to the Court of Circuit, Southern Division 

Trichmopoly. 

Sir, * Madura Cruiiinal Court, 26tli September IH.SS. 

Having already reported on the Penal Code from another Court, I need not repi»at 
any Pari of wliat I have once wntteu, amd will only state tlmt I have) my Opinions 
strengthened by subsec][ueut Inq\iiry and Reflection, ^ 

2. On Hie Subject of Punishments I believe most Natives of Intelligence who have 
observed our System, and its Eflects on tiic Native Cliaraoter, and its geiienil Estimation, 
will a,gree, tluit constant living Examples of Puipsliinent liavc more Effect tliiui severe 
ones of Death or Transportation, which can only aflect tlie Beholdel's, and are quickly 
over and forgotten by- them, and by tlie Relative's and Friends of the Convicts, to w^hoiu 
the visible Act of Dejiortation only is terrible, tlie Efttsets of Transportation being 
rendei-ed doubtful by the Chance of the Dt^th or Esca^ie of the Party, ‘[fhe Classtvs 
liable to lie affected by' a System of Criminal Puiiislimeuts arc notoriously uurefleidiiig, 
and if by Modes of Punislunent of actually less St^verity tlian those iiovr used we ciin 
ensiu'e a lasting and ci^riaiu Example of greater Effect, it is criminal to abstain fron: 
adof)ting them on luxiount of their Distastefuluess to civilijseil Minds. Amputation is 
wliat I mean. When we suKstituteni our civilized and hiiiiiaiie C^ode of Laws for the 
violent and cruel inodes of the Country, the latti'r were administered so badly^ that ihtMi* 
Character seemed less adai>ted to the CJountry than it w^ould have sinmied liad they Insc^ri 
purely lulniinistered ; and under thc^ Confusion and Anarchy of the Country, and the. 
Corruydioii and Disregard i>f all Right prevalent among the Antlioritics, high h»\\ . 
the purest and mildest Code in the World would liave ap|H'aivd to have as lnul or worsi' 
^Effects. Having, hr»wever, shown to the Petiple of this Ikunitry the Nature and Efle<*(s 
of our »System of Criminal tlurisprudoncw^, and enabled them to appreciate; the .HJessingH 
of a jmre AdnuTiistration, and to compare oui’s witli tiie SyHt4»iiiH and Administratinns of 
Native (i(>vcrnmeiits, w'l* may attacdi much Weight tiO the l)pinion of the most inti^lligciii 
and humane amongst them, an«l should they*^ be invariably in iitvour i»f a Ueeum*ne«' in 
certain (^iscs to the ITsc of Amputation, it would be arrogant to disregard that tlplniori. 
1 believe such to Ix^ the universal Opinion, and 1 know it to Ixi the Opinion of nJl that 
1 have Vjoca able to consult, and it is iny owm. At tlie siunc ’J'iine the AilvcR'aty of 
Aiiipuiatioii is known to Vk*! so re]>ugnant to Kurope^in ami the Kxprtvision of 

Ojnuions strongly'^ oppose<l to those of the. Covomnumt Cfticei-s is felt t<» be. so iiii 
prudent, that it may' be tloubtc<l whether the coiiscu'iitiouH Opinion of the Oeiieralitv of 
Natives ttonsuJUxl would be given. The Punisluniiut at present awarded for Hang 
Robbi^ry' is found too mild to check the Crime, and J know that One Meinhcr (if 
not more) of the C.'ivil JScrvi(;e of gnyit .Kx|HJrieiice is of ojiinion tliat soine Examples 
of Death awarded in Casw of atroedous Ciang Itobliery are rcitpiiiiHl. AjiiptiULtioo of 
One, and, for a R^qietitiori of the Offeiiets the <»ther Hand, Wi>ijld surely hc‘ a moio 
merciful Sentence than Deatli, which being »o, as it must be allowed, and the Ni*ci*ssity 
for it being asserted by a vast Number of the most intelligent Natives wdsi liavo 
wiinesseii our Ismevolent Endeavours to intjv>duc4! Mildness into (JriiuiiiaJ Ltw, and 
have seen and felt, though W'e cannot, our Failure, iJicrc is no Reason why we siiouJd 
refrain from adopting it. , ^ 

3. In the awarding of the heavier Degrees of Puiiislimeiit it would Is* a very great 
Improvement in our Laws if some M<*aiiK could be ilevisiHl to allow the Judges some 
more Discretion tlian they” liave at jiresent, without sufleriiig the Laws to las vagin* and 
fluctuating. Having seen Instances where Cne Prisoner was sentenced to Fourtecni 
Years Imprisonment for stealing One Picu? Worth of dry' Grain (so in the Fiitwali;, 
because he had used Violence when, in his Attempt, excited W Famine, to make oiV 
unperceived with his little Booty”, he w”a.s seized by' the oWner of the Grain, and 
having seen in the same Circuit Seasions a Gang of Rohhers who wc*re convicted of 
breaking open a House with Circumstances of Aggravatifm ami Terror, torturing ami 
burning the Fcnmle ImnaU^s, and plundering the House <jf a large Sum of Mom*y, 
sentenced likewise to Fourteen Years, whicli Ef|aa]izatIoii of Punishiueni. and, con- 
eequently, of Criminality, w’as causid by tlw^ Adhe,rence to Mahoniedati Law. and the 
Judge llaving no Discretj«>ii to amcmd it, I think no furtlier Instances are. needed to 
flhow the Necessity of alteiing the Administration of the Law. 

4. Considering the Extent of British India, Tliree Codes are md many ; and aft/;r 
Thirty-six Years Experience, if tliey are found to work well, and re<|uire a fow 
Ameudments only”, which could Ihj eflected without Exfiense or Trouble by a circular 
Order or a few new Regulations,—considering that thcj Natives liave I>€scoiue luxnistoyied 
to and feTniU«.r with them, which is of itself a most chisirable Circumstance,—there 
appears to nae every Reason to deprecate the Introduction of a Corle which sweej^is awiiy' 
every Vestige of the old ; considering that our Three small Volumes contain C?jviJ C.-ode. 
Criminal Code, and Code of Procedure, and that the Madras Criminal (.Vide and CVxle 
Procedure will, when freed firom its Connexion with the Mahomediin law, liear a 
Comparison with the Penal Code now circulated, the Reasons for rejecting '‘.he latter and 
adhering to the existing Code become cumulative. 

(263.) M 


1 trust 



( 86 ) 

5. I trust the Ohservatioii-s will not Ije thought out of place, for in conBidering 

tlie Expediency afid Practicability of the Introduction of the Penal Code of the Law 
Comiuissioners it is natural to cf>nHicler whether it be not preferable to retain our own 
Code, or how, by some Modifications in it, it may become so. , 

1 have, &c. 

(Signed) T. A. Akstrutheii, 

Acting Criminal Judge. 

J. Silver Esq. to the Registek to the Provincial Court, Southern Division, 

^ Trichiiiopoly. 

Sir, Tinnevelly Auxiliary Court, 2d July lb.38. 

f HAVE the Honour to ackiiowle,dge the. Receipt of your Letter of the 20th ultimo, 
and in obedience to the. 1 ustructyion.s tlierein contained beg to Hubmit a few Observations 
which luive occiiiTCfl to jne on a Perusiil of* tho Penal Code pivjiared by the Indian Law 
< V)iiirnissioiuu*s. 

2. It is with innch Deference J would note a few Remarks on the C’haptor relating to 
“ OfieiHMis against Public Justice.'" 

3. “ Wliosoe.ver ju any Stage of any Judicial Pr(Kict‘ding l.Hjing bound by an Oath, or 
“ by a Sanction tantamount to an <^ath, to state thi; 'IVutli, states that l>e true which 

he knows ic> lui hiise touching any Point material to the Result of siieli Proceeding, is 
‘‘ said to giv<* false Kvidence.’' The Nutuber of t)o]iiplaints prcfemsl before the Police 
Authorities in ])ropoHion tf> the Number of Convictions is rt^inarkable in this District, 
ami tiu' Extent to which Ptojury and false swearing ]a'evail among thc^ Natives is well 
known. If “ false li^videiiceis <lctine^l to be false Statements made by any Person^, 
bourn 1 by an <.)aih, or by a Sanction tantamrmnt to an Oath, unless the Privilege of 
i^xamining Partitas on (hith be granted to NTativ'e OfHc.ers of Poiit^e there would remain no 
Piinislimerit for Porsmis making false Complaints boft>re them, as there now is by the 
Madras (Jodi* of Regulations no Pumshmeiit f<ir Witnijsses giving false Evidence 
before them. 

To extend to Native 01ii4M*rs of Polio**, the Privilege of examining Parties on Oath 
would hardly sei-ni a^lvi.sabh*. Originally, as an C)ath was administered among the 
Hindoos with many ('ereiiionies and < )bsei-viinces, it was an impicssive Ceremonial ; but 
tlu> ErtMpmncy to w'hieli it is now rt*sorted b*, wdieii in every ]»<*tty Da.se before the 
Magistrate tin' Parties are. sworn by' the. Hramiu a-ttui'lie*! to the Oflu^e, lessens its Weight 
and Jmportarux*; and, <*x<iept in serious trii'd before the higln?r Tribunals, the 

binding Pjiriies by an Obligation iin*iirring iv temj><»ra.l Penalty only in c*a.st^ of their 
giving false. Kvi<h nce would .seem preh'rable to ujlminisU'riiig an Oath. Perjury too i.s 
a Crime imist <lilH4*iilt of CViuvictiori ; hanlly can thc»-e be any Criiiu* more so : xvhereas 
by tlie Madras ('ode, tii punish for a. lalse (%>mplaiut before a Tasihlar it is merely 
neees.sarv that, on a \'iew of the Kvddenet', it slmuM ajqjear that the Charge was fal.se 
luid malicious. A ( Viuvieti<nj must ncces.sarily in a (?harg<j of this Nature }»e much oftciier 
got i.han in a ( Charge, of Perjury, ami the goo<l .Ktfe<*ts, I think, are great. If tlu' Punish¬ 
ment ihv instituting jrivohjiis and vi'xations t.’ivil Suits be followed liy a Law for the 
Puiiishnient <»!* false Ph*:uLiiig, the Advant.'ige wouJ<l eertaiiiiy ap]iear to be considered on. 
The Punishment of degratliiig an Oilf^mlcr by exposing liiin on an Ass is stated to be 
unequal, as its Eifot'ts will dilfev as to the Degree the Utteiidcr retains the Sentiments 
of an lionesi Alan. Still it 'w*!!!!*! ajipear to mo that the votaiiiiiig the Power of 
inflieting this Punishment in the. th'ime of Perjury is advisable ; tlio End of all Punish¬ 
ment is not Revenge, tm the luilividuaJ, but the Cood of Society, in order to deter from 
Crime ; jukI the greater the Contrast tho greater will be the Punishment. The Evil is 
enorumus. Conviction ilifficidt, and thes Punishmeut must necessarily' >>0 .severe. 

1 have, &e. 

(Signed) J. Silver, 

Odicuitlng Joint Criminal Judge. 

F. M, Lewtn Esq, to the Rechstkr to the Provincial Court of Circuit, Southern 

Division, Tridiinopoly. 

Sir, Combaconum, 24th 1888. 

I HAVE the Honour to acknowledge the Receipt of your Letter of the 18th ultimo, 
and a m^w Penal Ci»de wliich it is }>ropostd to enact, and upon which I am directed to 
offer any Observations which may occur to me, after Perusal of it. 

2. 1 l>eg h'ave with grtmt Deference to express my Opinion that the Penal Code will 
prove a great Blessing to these Provineea, and that I do not see any Objection to any 
Part of its Provisii>iis, nor do 1 anticipate any Difficulty in caxiying them into execution, 
proviihid a g(H>d (.k>de of Procedni'e is framed for the Purpose, upon which it is obvious 
the Succt'.ss of the Penal (.\)de must mainly dej^nd. 

8. Wliilst (he above is niy' Opinion, 1 bc.'g leave to qualify it by** observing that I 
consider the Abolition of Coiqioral Punishment to be a veiy injudicious Measure, into 
which the i.«aw C4)mmisv«;ioner.«i may have been led by mistaken lenity, and from a Want 
of Knowledge of the Manuel's and Customs .of the People. 


4. The 
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4. The ResAonB for the Abolition of this Punishment found in the*appeiuled T^olos of 
the Law Commia^ionera appear to ino quite uiisatisfaotory. 

5. It is stated there that the Abolition of Corjiornl Puiiifthment having ht'ou earned 
out tlirou^li a large Portion of our Territories from huinaiie ^Motivea, wliieli have md 
lieen proved to have been inju<lieious, >\'e ought in>t to retmee our Stt'ps, iVe. 

6 . 1 believe that great Doubts are eiitoi*taiTied hi Kumpt* as wtdl as India nf the 
Wisdom of this Measure, partieularl^ as regards its Operations in the Native Army, and 
tliat the general Opinion is in favour of retracing t»ur Steps as soon as practicabh*. 

7. The M-inrls of the Native People of India ai-o bo eoiisiituted that the. Fear of 
l\>rporal Punishment is tlie T»est Preventive against Tln^ft and Ki'lony tliat exists, for as 
to Imprisfininent, that Punishment eonvoys in> Fear whatever with it. 

8 . To abolish Hogging ap]>earH to me at the present Pt^rio«l to be a vtu-y injududous 
Measure, anrl that is the Opinion of all the intelligent Native Pcniple wltose Ojiinitms 
are worth asking in tlie Proviiiot^s. 

The Ijhw Commissi oners say that the Abfdition of flogging has not. been jiroveil to 
have been injn<lieious. 

10. How inrieh Proof do they wimt? When have they searched for TVoof V If th«' 
Abolition of flogging Thieves had been €'xtondt*<l by liord Pentiiu'k to these Pnfivinees 
of Ma^^lras we should have had plenty of Proof to oiler of its being an iiijiidi<dons 
Measure by tliis Time. 

It. The Law ('Commissioners liave merely alhaled ti> the Objections raised in Ikuignl 
to ilie Abolition, by Mngistrjites, as regards flogging the subordinate Agents of Police 
for Neglect of Duty ; but we are not inforinetl of tlie Sentiments of the Pengiil Magis- 
trati's as to its Kflect on Thieves and Felons. 

. 12. If CJorporal PuTiishinent is to be abolislied for Thii'ves befon^ tht‘y come to the 

Clad, tlieii tin* saine }if‘aHons willap]>ly fl>r its Abolition as a Part, of On<il Discipline ; ami 
1 beg t(y submit, for the CVmsiflemt ion of superior Autliorities, lu»w tin' Discipline of the, 
(raol is to b»» inainiaintMl witJioiit ree<uirsi‘ to this l^iiniKhinent when jj<»e<‘ssary. 

Kl. 'Hie Law (%»iniui.ssioneis are mn(*h niistakeu if they siij»]iose tin* Measure of 
abolishing (Vu’poral Punishment for Thieves ami Felons will gain the llvitish any (Credit 
or addilimial Kstiinntion witli tin* Peoph^ of India, for they will irnu’cly despist* us for our 
mistaken Lonieney towards the worst t Classes. 

1 -t. What they seek for at fair Hands is more Kig<»ur, ])riimpbu’ I^iinishmeni, and 
suminaiy Jiistiee, and better Protection Jigainst Clang HobbtU's ; and their Attentifin ie? 
lunch limn* ilireeted towards an Abiitem<‘nt of thtur Assessments of Kevenue than 
towards an Abatement of St‘\eril.y if»\vard.s Tlii**vi‘s a.n<l Kelons. 

15. In aladisliing flogging the La w (’oiiiiiiissioners seem pii»spect ively L«# siippi^m* ;t 
J)is(;ip)iiu« and a Severity of Lbtnl i^abour, \:e. in (laols, which is to in;ike up for if, 
but wliieh is all to corne. aiul if. is not kmovn whether sueli Ueform ih ju'iu’f jf'able or 
not. or what Kxpenses will be require<l. iVcr. 

It). I beg to reeomineiul that this *.o*i‘at (>tnis.sion in tia* nc^w (*odt» he r4*ct.itit*fh and 
that flogging be jirovided for,—ettectual and Hevr*re flogging,—eapabJt^ of <lcterring and 
preventing ( Viine, from Fear which is tlie gT«*at ObjiM't of all Pnnislimenis, and which we 
ought to avail ourselves of .as iniieh a.s ])osMib1e. 

IT. I conclude this (Ipinioii will l»c e\(»res.sei| by a grt*at Niiinbcu* of (^xpiu*i<‘nred 
Public Servants, and among them i ^)bs<*rvt^ a.ln*:uiy Air. llla<*.qiii(U*e of Ikuigal, < iiur of the. 
most experieTu*<‘,d and intdligent Oflicers in Police to be found. His Kvi<l<*uee is rhited 
28th April 1838, before! tlm Committee of Police. 

I beg leave flirther to suite my Opinion, that the. I^aw (.VuniniHsioners have falle.n 
intf) an Krror in not awarding CJafutal Punishment for .Da<*oity or Oang Robbery, and 
that their Reasons for this Lenity, as discovered in the appended Nob*s, are nn.sati.sfactor^'^ 
an din eoncl usi ve. 

18. TTie Law Commissioners seem to suppose Diat tliis Leniency will be a greai^T 

Security to the Lives of the Pc5f>ple who are jilimdered ; but tliis is, 1 think, quite 
erroneous. ^ 

19. Gang Robbers, when tliey meet for the Purjiose of plundering a IJoime^ do not 

rcgiiL\te their Conduct according to the (.Vsle. If they with Rewistauc** \vlii<;h th^iy 

C 5 an overcome they will murder, probably, tlaisc wdio rwist, an*l it may liiqipen that some 
Murders are unintentionally jierjietrateti in tort-iiring the llotischolder.s or the Fenuiicsi 
but such Tbings spring out of Circumstances on the Spot, and cannot U- {irovirlcMl fbr by 
Fnactmeuts. 

20. The grand Object is to put down this enormous atrocious Evil, prevailing all over 
fmr Provinces, as if there was no Police or Laws, or Oovemment or Exe^MitionrT. 

21. Past Experience hIjowb that tl»e liiiprisonineTit for Life, for Foart.**ctj Y«*sr.s, 
and Trans|>ortations, has not had nor ever will have the least Effect in putting dowTi Gang 
Robberies. 

22. Here again the Law Commissioners sc*ein tf) .suppose a R^^fnnn in f < laol 
Discipline, &c., &c., &c- will come in force ; but this is prosj>er!iTVc*, i.s an Ex[)erjirienf, and 
at fill events 'will not act in terrorem on the Minds of these Pi^ople. 

23. fjeadera will oi^ani^sc Gangs just the same, poor People of all Kinds will come to 
the Call just as they ha^ hitherto done, until it is generally known that any One w'ho 
goes to a Gang Robbery will suffer Death. - * • 
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24. When thin in proclaimed in the Provinces we shall see some ISffect, and procure 
some Peace for tlie defenceless People of Property, who are at ])resent entirely at the 
Mercy of any Lcwult^r of a Gang who resolves to plunder them. 

25. In the Opinion I liave formed on this 1 again find Mr. Blacquiere in aid. 

** Qm^tiori. To wliat ]iarticular CaiiHes do you attribute tliis Crime (Docoity) ? 

“ A. To the Lenity of the PuiiisLinent principally. 

“ (^. What Punishment would you propose ? 

“ A. Death invariably, wliether attended with aggravated Circiniistances or otherwise, 

}»eiiig <!onvinced thnt that would occasion a total Extinction of the Crime, and that 
“ Atrocity thereof fully calls for such a Punishnicnt. 

“ (i. Why would you make no Difference between the Punishment to be inflicted 
“ for Dacoity attended with simple Assault, and Dacoity attended witli Murder or 

wounding ? 

* **iiui karu " 2rtih ** it only in Cases where the Dacoits meet with no Kesistance that one 

April 18;J8. * other does not occm- V* * 

26. I feel so apprehensive c»f unnecessarily dctixining the Attention of tlie 8iip<*.rior 
Authorititjs on this Subject, that I have (leemed it better to cui*t.ail a great many 
i fbservations foiiiiclfsl on Pacts and Repoi’ts, ifcc. &;c., and shall therefore conclude with 
remarking that the Law (»f Masters and Servants is left in a veiy uncoiufortsible State 
in tlie Penal (kule, and that in such a Foreign Land as this is, wliere Strangei*s, and 
])articularly young Persons, are constantly arriving from Europe, exp(»Hed to the Treachery 
and In.solence of iiractised Servants at large Cities, some specific Enactinents had better 
Ih», iiind(‘ for the Protection of the English, and Punisliment of the Stirvants for Breaches 
of (.Jontracjt and Desertion, iis well as for “ Pahinqueen Beurei-s only. 

27. Loss of Pln<;e to Si*rvnnts in Europe is a severe Loss, but to these Peojile it is a 
vciy slight one, easily repaired; and the Argument of the Jjaw Coiiimissioners, which 
is to the*. Effect that wliere them are good Masters there will he good Sei-vants, does 
not apply. 

28. Wliole Sets of Servants constantly <lesert young Officers after a few Mandies to 
join llcgiinents, after they liavc cheated him out of all his r«m<ly < ash, and the Mis- 
coiifliict of Servants generally to Ladies is often just as distres.sing as that of “ Palanqueen 
Bearers,” wln^n they are unprote<ited. 

2Ih 1 have herewith Hubiriitte<l the Obse.rvjitions of the Ilcgister and Sheristadar of this 
Court, and of Heddi How', the late Dewaii <»f Trivancoro. 

I have, <kc. 

(Signed) F. M. Lkwix, 

Civil Judge. 


With regard to the Punishment of Death, which lias been declared against the Crimes 
of Murder, and against the highest Crime that can be committed against the State, only, 
the Reasoii.s adduced by the C?ominissioners for entirely withholding it as a Punish¬ 
ment for Gang Robbery, Rivjie, or Mutilation, vi?!., the Fear, in the fii-st place, of 
creating an ap|)arent Equality in the Heinousness ns respects these Offences, and Murder, 
and in the next, that if the same Punishment is avworded for one Crime as for tlie other 
tJiat Murder would be more frequently committed by the Periietrators of the other Three 
Crimes than wlieu the Degi’ees of Pimishment are proportionate, i.e., a lesser Degree of 
Ihinishment tiwui T)i‘ath being awarded for the latter by way of “ Inducement'' to the 
PeiqH^trator of the latter Crimes t.o spare the Lives of their Victims, I am of opinion 
that they appear to me to b(^ to a certain Extent founded upon mistaken Ideas of 
Ijonieiicy and Mercy, anti thii.s erroneous. The Crime of Murder is, in the first place, so 
abhorrent to Human Nature, that, though it is indeed too often, even as the Law at 
present stands, an Aceompnniment to the Crime of Gang* Robbeiy^ still I do not think 
that the Peipetnit-or of the latter ilbnld be induced to commit so horrible a Crime as 
wilful and tlelil>erate Murder for the Reasons mentioned in the Note A., viz., that by 
Murder he may ofUni hope to remove the oidy Witness of the Crime which he has 
already ooramitted, because tlie Witnesses to the notorious Gang Roblieries that 
occasionally take place are veiy numerous, and for the Murder also there muld be no 
Ijack of Evidence; for the Offence constituted Murder may be even the accidental 
killing of another of the defensive Party, when really only gentle Force might liave been 
used (comparatively speaking), in consequence of the assainng Party being engaged in the 
•tUfigal Act of Robl>ery. But this Consideration does not in the least deter tlie Per¬ 
petrator from reiterating the whole Scene at the next Occasion. 

The Object of Punishment in the Suppression of Grime can only be eifiected, as has 
been proved from the earliest State of Society, by the Fear of Punishment, which Fear 
it is absolutely necessary to effecttuilly establish, and which is no easy Matter with the 
notorious Apathy of the Native Character. Thus what is required to put a Check to 
Dacoities is a Fear of some Puuishment more terrible than that wliich they are perfectly 
aware now awaits them upon Conviction. The only Rule for the Meamuement of 
Punishment is Expediency; for aa Crime increases so must also Tunishment incieasa 

This 
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This Crime ie Atteaded with Two Aggravip.tio!ii0 almost invariably; ttie one Ib*i>etition, 
and tlie other Cruelty (for I now refer more IjMurticularly to the Punishment of the. Ring¬ 
leaders in Daooity). Repetition shows that the Offender is Itardeued, and the Extt*nt of 
Injuries inllicted.by Violence or Terr<»r is luiliuiited. To suppn?ss this, theivfoiv, shonhl 
l>e the chiefi the tirst Coiurem of the Jj4igLslatiu\‘^ : for Life aii<l Saft'ty is endnjigertsi jvs 
well as Propei*t>\ and in addition to this tlie State of So<*.iety has become wivb'hed 
from the constant Seiisi* of Inst'curity. As Gangs of Robbers bomane more fbniiidablo 
and desj>erate, the LLdiculty of defending the Ihiblic against them is also givater. It is 
then'fore nccessjiry in Daeoitics that tlie Ringleiuler or Principal, or the Man who strikes 
the First Blow, should Iw punished in a sevei*cr Manner than ins A<.*<^miplic*t^ ; not so 
much on account of the Distinction in the Guilt, but to throw an Obstat'le in the Way 
of others to determine who shall begin tlu‘ Deed, and who is most willing exptwi' 
himself to gi*eater Danger than his Aasocriates; and this also must prove wlio is most 
hardened, and the fittest Object for Punishment. • 

Sir Mathew Hale’s W^ords may fairly be quoteil in this Place as ap[)lt<mble: “ Wlien 
“ Offences grow' enormous, frequent, and dangertms to the State, or dosimetive mul 
“ highly i^ernidouR to Civil Society, (such indeed is Da<;oity iHHJome,) severe Punish- 

ments, an<l even Death it«t'lf. is nm^ssary to be affixed to Laws, in many Jnstaii(H»4, by 
“ the Prudence of the Lawgivers," 

That no Obstacle is at proMiut thrown in the "Way of tlie liardeiieil llunians wlm lead 
these Dacoities dot's not recpiire any lllustmtioii. A liefenMieo to tlie Iasi i 'iiviiit 
Calendar of aii}' Zillah Court will sntiicicntly ])roye iliis. That som<* Obstach! is 
lutely iieceasary is equally ap|mrcrjt; and none but the Liability of the Stintcncc of 
Death ])eing piased against them will, it may be confidently jisscrtc<l, ever produce fJie 
Effect so much to be wished for. Tt> check Gang Robberies, then, tJic Fear of (Jajutal 
Punishment appears requisite, as is the Case in England. 

As the Law now stands, a Party collect thcmHt‘Ivtj«, umlcr the Guiflaiuu* of ariy fh‘t<M- 
niiiicd Villain, for the Purposes of Rtd>bery by Force, without thinking <»r caring what 
ma^' the Goiiseqiiencc.s of any Violence tliat they may be obIig(*d to use to ]K‘rpetr.ite 
their CVinie., well knowing that, let the worst happen, niul they be rupture*!, that ii f*'W 
Yciirs Imprisonment, in ^Ninety Cases out of a- Hundre*!, is the m«ist that tluy will 
recseive, even if tln;y are icleutitied at all. 

For Examples of the good Effects of Dreu*l of Death for Gang Rx>]ibi*ry we may lca»k 
to the French ami other Colonies in India. A Gang Robbery is hardly' ever bt^ard i»f in 
these ; and the Proportion of these Offence's in tliem, compared with any Portion of 
Country Villages or Towns of a similar Ext<Mit in f»iir own Territory, w*uild be alin<.>st 
iucredilde. 

WTth regard to Rape, the Punishment of Death for this Offence wouhl be lor»ked upon 
as too severe, in the present half-civilized Stale of India, aj»d wouI<l, in eonM*(pienr*?, be. 
con.sidere«l exceasivc, ami woijl<l creabi Disgust ainl Abhornaic*? In fJjti Ky*‘s <^f iJie 
Public ; aij<l the Amount i>f Punishmt'JiL being lookefl iqam ‘as inud«;«|nate to th*' v\]r)oiiiit 
of Crime committed, the former would J>o considered the greater Crime of the Two. 

It is very frequently the Case that the He;nl Man and .s<>jjietiFnes otljcrs aJs*) <if a Gafig 
of Robbers are Men of much Iarg*?r Property and Means than is the tinfortiinat** Viefini 
of their Villany. Such, on GVinviction of the Criiiui of Robb*>r\-, justly meet with f heir 
Desserts in a eriiniiial point of view. The f^w of England lof>ks up<»rj fdl Hije.h Otfen<'<*s 
ill a ]>ublic Light ordy, ami Punialuncnt is administcre.ci according to the Amrmrii of 
Injury inflicted upon Society at large ; and, with a view to the Pr*iV<'ntion «»f the, Ibsau*' 
rcnce of the Crhiic, the privates InWe.sts of liidivi*luals must always beml to the griNiter 
Advantages to be derived by Society at large. However, on tliis Point Gpini*»ns liiiv**. 
widely differed and cliauged. 

The Outrage committed against Society, in a Case such as I Iiav*j allml***! to, is imlu- 
bitably great ; and the Atonement deiuaiidcid should be in a r^r*i]>ort-ioTi great. Pul tlie 
Culprit, when he does come out of Gaol again, wlieiher at tin* Kml of S*iv<*u *>r F**urte**fi 
Years, is still the great Mali and rich that ho before Coii\'j<iti<in ; nay m*»re, for 

unless the Proyierty found in liis Possession at the Time of his Apja’clicnsiiin can be 
identified to the full in Court, ho or his Friends are abhi to <;hum it, and rluring the 
whole Time tliat this Scoundrel is in Gaol, his Friends, and particularly his more imin*'- 
diate RelationK, an? r€?velling in the ill-gotten Wealth alrcaily collccb**! *limiig bis 
numerous successful Dacoities. 1 xvoiild therefore ventun? to sugg«‘st, that wh*-ii t in? 
Amount of V'aluables, &:c. can be fully and exactly ascfirUiincrJ, ajj*l pro\cd beyond 
Doubt to the Satinfliction ot a Court of Justice l#y the suftering Party, that a f’lvi! 
Action should lie against tlie Ringleader for the whole Amount prove**!, wh*» shradd l/c 
compelled to discharge the same, according to the usual Process in the (*iv'il Suits (n 
Discretion being left to the Civil Power to allow fl>r Exaggeration). In t?aK<*M wjierc 
personal Injury is sustainerl. Action for Assault conjointly with the Acf'usiition of Gang 
Robbery might lie, and for which an additional Fine might la? iiiqK^w^d leviable in ilie 
Manner befenre mentioned, the wliole or any Portion of the same being given to tfa* 
Sufferer, according to the Discretion of the Judge. 

The old Governments of India used to fuinisli many serioas Offences >»y l^lntilafion of 
some Part of the Person. On our Government l^ing established this M* de of Punish¬ 
ment was very propei^ done away with, and in its Stead the Rattan and Imprisrmment 
(263,) M3 substituted- 



( » > 


Since this, again, the Cat-o'-^itiee Tails had been introduced malSi^iuA of the 
liattan, to regulate the Amount of C^oiporal Punislunent more equally. It ia notartoua 
that tlie only Puxihtl'jiueiit that the Natives are a&tiid of, next to Capital Punishment, is 
the Lasl) ; an<l if anything ever does deten* them from the Commission«of an Offence it 
is this. It is <M|uaJly notorious that tliey look upon luiprisoiuncnt (with or without 
HarfI l^ilMiiir) ns anything Init a severe PiiiiiMiimerit; on the contrary, manjr Prisoners, 
on being nienstwl, have been knoa^i to say, that before a Fortnight wxis over their 
Hea.<lK that tliey would be b.iek again. Has any one ever observed the slightest Sign 
eith4?r ol* (,’oiitrition or Sorrow depicted by a Prisoner on rectiving the >Sentence of 
JiiiprtsnriirK^.iit even for Fourteen Years ? The (leiierality of the Convicts are of the very 
jviorer (Jlasst^s, Vho in a Stat<j of Li>>erty would have to work much harder to gain 
thiiir daily Pittance, and whi<;h, when they had got it, w'ould bo infinitely worse than 
what they would get wcr<^ tliey in Gaol. If the Power to inflict Corporal Punishment 
i.s*wrcstcd out of the Hand of the Law, its Efforts will Ixi iTistantly imavailing for the 
PifTjMiHCs of Punishment, especially in tlioso Cas<ia of pilfering and stealing which oven 
now cf>me before the Notitie of isvery Police Oflfict^r daily. Shocking as the Assertioii 
may appeal*, it is too evident that from the ]ircjsent lialf-civilized State of the Generality 
of tlio ClasBiiH of India they can only be kept in fear of the Law by the Scourge. 

The Lash, and the Disgrace, &c. attaclierl to it, is strongly urged by the Commissioners ; 
but it iiijiy Ih? here o])scrvcd that those oidy the Disgruci? of it w’lio are of good 
Family ami (\’!stf% and towards whom tlic present Law has always left sometliing to the 
Discretion of tlio Ju4lgt3 presiding. Again, the*. Cases in wdiich the Lash is used towards 
Mtui of good C^-iste lu'e generally of heinous Nature, such as Gang llohbery, Perjury, &c., 
ami w'hich an* alwaj^s coininitted with Deliberation ; and Pcrsfuis aiv perfectly 

aware of the Fact tlait the Jjasli may be and often is us<»d against such as themfielvea 
for these Gfiencos. The Youth of high (^aistc Panuits arc hardly ever (never, T wn« 
going to write,) subji'cted to this Punisliment ; but it is to tbe hardened Scanij) that 
this Mofle of Punishment is mlministered, and only, too, when other Methods have been 
tric^l and have failed, or when thc^ Heinousness of the Offence demands it. A mistaken 
Lenity to the bad is positive Ojiprossion to tlie quiet imd well-disposed. 

In respect to the Punishment of Fine, or its Altc^mative, Imprisonuient, the Love of 
M oiuiy, I think, may be put down, as a general Itiile, in this Conntrv, to be far para¬ 
mount to the Love of Liberty, and, a.s the Ojininissionei's observe, oxight, on that 
account, to he more systematically attacked for penal Purposes. 

In Civil Coses, whem a Fine is iin]>osed, the DeliiMiuent is iinpri.soned till the Fine be 
paid, wIhui it is motlerate, or forced to discharge (lu* Amount by liis Proj>erty being sold 
to the Extent of tlie Amount required. Sinci^, tlnui, it is sUowimI that Imprisonment 
“ wdthout Labour ” is in the Eyes of the Native's far jireferable to paying any Fine that 
would be intemlo^l to not as a Punishment, the Amount might be lev'ied by Distress 
after a certain Period of PiiiiiHliment has ex})ired (say Gne Quarter), and tlie Delinquent 
still continues to Avitlihold the Amount imjiosed ; and the Period of Imprisonment might, 
Jis remarked by tlie Commissioners, act fis a Punishment for hi.s Obstinacy'. 

TJic Object of tlie Penal Law is to deter from Offences, and this can only be done 
** by means of Inflictions disagreeable to others,’' 

Tlie Crime of Perjury and Forgery arc ainongHi flio most common that fills the 
Calendars of our Courts of Justico. The Blackness .^nd Enormity appears principally to 
depend u\>on the Hank and Influoiicc g«?nerally of tlie Offender j and it is often impos¬ 
sible to get at its very Root, and wliy ? Can it be credited ?—^From tlie enormous Magni¬ 
tude of the Offence I'hi're are no Investigati4>n.s so tc,<lious, so fatiguing, or often so 
unsatisfactory as those that como under the above Head ; and to jiut some Sort of 
strong Check to this should be tlic Object of every Legislator for Indiiu The Heinous¬ 
ness of the Offence, whether it succeeds or not in perverting the Path of Justice, is too 
palpable to require pointing out. Now oven with the Punishment wliich is now awarded 
to a Conviction of the Crime, viz., from Four to Seven YcArs Imprisonment with Hard 
Labour in lron.s, Jiasbes to the Amount of 150 with the Cat-o'-Nine Tails, and, in addi¬ 
tion to this, Exjiosiire in the Manner usually denominated “ Tusheer/' it is too ajiparent 
tliat the Ofience in no way whatever diminishes ;—rather the contrary. How, then to 
put a Stop—even a slight Check—to this, is the Question ? If Punishment such as has 
just been meTitionod fails in its Plffects, what can avail ? And it is difficult to say. 
One Cause of the Prevalence of this Crime ap^iears to be the Dilatoriness with which 
the Offence is >dsited with the Punisliment that it deserves 


^ A Case of lorgery or Perjury is detected by the Magistrate ; by him the Delinquent 
18 forwarded to Uie Criminal Court, perhaps just at the Close of a Sessions, and it is 
comfiutted for Trial before the Circuit Court, which arrives some Six Months after the 
Committal. If sentenced to Corporal Punishment, a Delay again occurs before the 
San^ion of the Foujdary Ifdalut is obtained for it to l>e carried into execution. Thus 
the IS not brought to Punishment for many Months after he has been detected 

in the Offen^ and when all the Recollection—at least the vivid Part of it—ha^^^ 
off, and the Crime is forgotten in his Village, and the Punishment not heard of What 
appears to be i^uired hew is more Desi^teh ; that the Piiiyshment should follow 
Conviofaon with more Bapidity; that Justice riumld be appeal as soon as poistMe 



* ( n ) 

after ibe Oertatat^ the Outrage that it has austained ia^jcoved/ The judteious but 
rigoroua AppHoatioa of the Lasli in Cases such as these, and suxuinarily used after 
CouvicticMi, and also in the most public Maimer, the Oftenoe beings aiunys freely 
published abroad beforeliand, would, 1 am inclined to imagine, produce a very Ixme- 
ficial Effect, as far us regarded the better Administration of Justice and Fi'evention of 
these Offences. 

(Signed) J. J. Cotton, 

Assistant Criminal Judge. 


T. A Anstrutheh Esq. to the Rkgistek to Uie PnoviNc;iAL Court of Circuit, 

Southern Division, Tricliiiiopoly. » 

Sir, Coimbatore Aiixiliaiy C^nirt, 29th June 18R8. 

1 UAVK the Honour to subniit my Report, jis called for, upon the Penal C^oih*. Without 
the Code of Procedure it is iiupossible to f(»nn an Opinion on many Parts of it; and I 
have accordingly omitted inaiiy Reniai'kH that without the Knowledge of the CV>d«^ of 
Procedure woidd be premature. 1 shall submit, first, a few particular, and, lastly, a few 
general Remarks. 

Clauses 43 and 44 are exceedingly unjust. 

Clause 51. It seems vain to sentence a Person ity a Fine ami Death,—as, why sluaild 
he {jay it ? If he di<i, his Heirs, not he, would suffer. 

Clause 52. A Fine being illimitable should not be commuted to Oni‘ Quarter of the 
regtdated Imprisoiiinent. 

Clau.se 54. Seven Da^^'s is not eqidvaleut to illimitable Fim^ 

ClaiLse 57 . The Deatli of the Defaultt*r in Gaol, ][x>ssiby by rciison rd* Jiis Contineinent, 
slioidd be a Set-off against iimeli or all of the Debt, 

Clause 62. Will excuse our Village Tidiavitjw if they torture by Order t»f the Monigm*. 

Clause Tliere ought to be a very great Differenc**- l»etween ('homes 1 and 2 aiul 

3 and 4. It mimt bo allowed that he who instigates aiul conspires to commit a Crime 

is more criminal tliau he who, being invited to join in the refuses, but omits to 

inforiji the Police, yet Clauses 88 and 97 assimilate the X’liidsliment. 

Clause 96. Th<* Punishment is too slight. An Timtigator luts comple.t«?<l his (/Him^ Isdbre 

the doing the Act in.siigatcd is hegun, and wiiethe.r the Pcr]M:itration of the Olletieo 

fi*ustrated, or the l*iu*ties repent and refuse to comiidt it, the liistigat<)r is not tlic 
less guilty. 

Clause 109 . Means, it is pri^sUJue<l, whoever of our Subjects not whoever without 
Exception. 

Clause 137 . Would at once full U|Mm the Missionaries, and would be a strong Jnciti‘- 
ment to rioting, as the Hiotei'S might eitiier injure tlie Jimiilter in the Riot, or, taking 
advantage of their own Wrong, might, under tins Claust.*, ]>le;td their own Rioting against 
the Party tliey luwl alrea^ly injurcfL 

Clause 190. Exci^ptiou, llhistratim A. If A should prove to tho (..Vmrt falsely tiuit he 
was at that distant Place, the PrQSi'cutor w'ouM probably be Ihible to a (.’hargt*. of 
Perjury. 

Clause 193. A Person in%% I Udieve, at present, disp^iati of liis Pro[M*rty as he tawt ean, 
the Courts having Authority to jire\ciii but not to ])unish HU<di Pr^a?i*ediiigK. A Person 
unjustly sued, aud finding false Evidence got up against him, and likidy to iidluence the* 
Decree, may well sell his Pr^q^erty. 

Clause 201, EscajK: pending Inquiry is not provided for. 

Clause 213. Is very wide. 

Clause 217 . Too severe. Tlie IPunishment now found to l)e sufficient is, uudt^r See. XXI. 
Reg. I. of 1812, by Circular Order of Foujdarce Udalut, 8th May 1815. 

Clause 265 to 274. Might l>c cemdensed. 

Clause 266. Is too mild. 

Clause 267- Who*iver conveys a Person in a Vessel, and endangers Ifuit Peramis lJft3 
is punishable, but the Lives of all who may sink being endangered, the Boatman is guilty 
by the Act of the Offence of 266, yet by Clan.se 58 is nut punishable cumulatively. 

Clause 272 * Providtis for what should be and must be done by the Public Authorities. 

Clause 32X and 322. This would exclude funding Robl>ei*s to restore the Projayrty 
stolen. 

Clause 857. Will not answer. The Parent ami Kidnapj>er may collude to sell a starving 
Child as a Slave; to save his Life they have done a gfxsl Act. 

Clause 363. IBustration (m) is scarcely Theft. Illustraiiou (c),—many a Person would 
take Uie Proi^erty as Security for his own Due, and then honestly )>ri>sc^‘ut«5 to justify 
the taking, meaning to restore wliat he liad taken should he fail in the Suit. 

Clause 365. Theft frofli a. Tent or Vessel used for Custody of Property is excluded. 

(263.) M 4 



Clawe S92. The Intention may be honest to the jESm|ployer, but fiauduleiii’lHi the Dum. 
A Person robbed pretending to be a Daroga, and terrifying the Bobbers to .give up &e 
Booty, illegally pursues legal Rights, and under Clause 150 is liable to Punishment, and 
the lowest Village Toti<i« and Tuliaries who now by Cunning and Fraud cheat Peroons 
out of their illegal Gains may be liinderetl in their Operations. 

Clause 412 to 414. The Limitations seem arbitnuy. 

Clause 437. The Limitations and Si>ecification8 are perplexing. 

Clause 448. The wording should lie likely that the same wiU be used^'* for it is 
cerUiin every Man's Seal “ may ” l>e ust^d. 

Clause 453. Altering the Address of Letters should be specified as punishable. 

Chapter XXIII. Imprisoiinient of the Deserter is not ]^lief but certain Loss to the 
Deserted, as he must contract afresh. The Deserter should be forced to return, and fidfil 
the Contract. 

Chapter XXIV. This Chapter and the Note had better be left out. 

Chapter XXV. The whole (Chapter liad much better be left out; it would legalise all 
Species of Insult. 

Note A. The Principle fiaserted in tliis Note may be questioned. Unseen Punishment, 
wliere the Fate is a Mystery, i.s no Example, for the Relatives and Friends of the Sufferer 
liave no Means of knowing whether the Offender bo dead or alive, out of Custody or 
escaped from it, and moi’cover it can be known but to few. Ocular Example, where the 
Fate is no Mystery, and is neeii by all, is bedsit; and it is the Duty of a Government to 
create as great an Effi'ct us [swsible with the least [>ossible Quantity of Punishment. 
The Punishment of Transportivtion as much dreaded, {perhaps, Imt not more so, than 
Death, and Death is not much cared for, and where it is, the Impression is transitoiy. 
Moderate Punishment often repeated, such as Twenty Lashes at a Time, repeated Five 
Times at Intervals in the Village where the Culprit resided, would do much more Good 
in tlic way of Terror than 150 inflicted at once near 'the Court, and much more than 
Imprisonment or Transportation. I’lie Principles on which the Code proposes to levy 
Finiss seem very good, but the Abolition of Coi*j)onil Pvinisliment is impracticable. 

Note C. Seems to raise more DifiiculticiS than it solves. By Reg. XX. of 1802 of the 
Madras C’ode, Offences against the State are disposed of, and it is as Head of the Govem- 
iiieiit of the State of India, and not as Head of the Government of Great Britain, that the 
King could punish Ihdiellion against Himself. Tlie existing legal Powers of Goverament 
liave been found quite sufficient in late Yearn. 

Note E. Is very impnuleiit. Tlje Government have now ample Power to punish theii* 
Native and EunqKsaii Servants, and the Respect entei'tained by the Natives for the 
Character of Public Gtiicers, ami their Veneration for tlio Duty, will be nuich shocked and 
wealcimed by theses Rules, wllich take e(]ual (^are to guard against Forgei>i, Thieves, and 
corrupt Judges, and prc.ss iijwm the Atteiitii>n of the CoiintTj^-.that thei*e is nothing 
betw4*cn a Public Servant and Coiruption of the basest Kind but the Penalty. 

Note F. Contiiins a very mischievous Principle ; vix, that Disoliedience to a local 
Order is legal, and not ])iuxisljal»le, except when in Apjieal the Upper Court is satisfied 
that the Disc)bodience was attemlwl witli Evil or Ri^ If the Punishment were slight, 
it woiiUl not rqmir the Injury done to the local AutS&ity ; if severe, the Code, having in 
this Clause caused the Fault, should not putiisli it. 

Noti^ I. This might direct Attention to the forging of the ^4 Arcot Rupees. 

Note J. If the Condiict of Government has been cbaractemed by eminent Judgment 
and Success, new Ruloi will do more Haiui than Good. 

The Sj>irit^shown in the Review of tht^ existing Codes of Regulations, where riding 
over a Fiiild in Hunting is said to Int a ('*apiUvl Offence under the Bombay Code, and the 
l>Mson of Quibbling aflcmhul in the Dissection of Mr. Livingstone s Definition of Theft, 
would excite and teach a Spirit of Evasion and Distortion of Words that would embarrass 
the Administration of the Coile. I’he Plainness of some ^ the Illustrations will cause it 
to be thought, either that the Pro\'i8ion8 of the Code are fruitful and certain Sources of 
lOnsir. or that the Understanding of the Judges and Magistrates who will have to 
udiiunister it is .so confused that l)ut for the Caution such Errors would infidlibly be 
incuri'cd. 

In coneluHion. it docs not ap{>car to me that the Madras Code is ao deficient as to 
render the Adoption of a new universal Code preferable to the Improvement of the old. 
The Advantages U> l»o gained by the Change ahoiild be clear and great; whereas 
are doubtful and small, the Disadvantages attending Change being certain and obvious. 

* 1 have &C. 

(Signed) T. A. Ansteuthjsr, 

Acting Joint Civil Ju^ge. 
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_df ft. X^Wairiaa6''&t^'m;^ ''(raa 

i^;$B«itt»^QC^ iSi^UiunMtifni^'aafid Ajonm^'m^ 'tiha''iwib^>Dott1^' tAid^not 

|jiMi>1^ftnhfciiw<, %ttt Itiaia «M>t matwfeCcm«i4gratl«a. ' - - ' ^k--.■!.■/-.> 

j&i 't .4b not ihink it right to. urithhoid my Aainvv^ tb yrrar Latter tid thnCbda liia 
iMt^'wiaBidafibil.l^ otlMib wed quaJUfied to gtr^'aM OpisiiOBii Irat if any ahoudd be g^rtai 
mplMgenilieir vtotby of bdng. ooiniauiuo«ted to the Goort^ 1 ahull oot t<> awlrbsa 

: .-f, ' '■ . ; '■ 

» ' I have, &C. 

(Signed) J. BiiACKnijnRNE. Magiatinte;. 


:# &l'9w StBO Eaq. to the REcnsnut to.the PimviNClAl. Coort of CiBCmt, Southern 

k--"'"-'-' Diviaion. 

J M«^strate*» Office, Oourtiillumy 29tli June 1838L 

J. In .^obedienoe to, your CommuiueattouH of tins IStii April and tlw*^ 
4^ 2<yth ui»taut, I lorn no forther Time in submitting a few Remarks npou some of" 
J^jabjeoto to whicli tjke pro^wsed ixew. Criminal Code relates ; btit ms the Book reached 
tdbni^Iy at the End of April,' aiicl my Time and Attention Imve ever shiee been itnd are 

jr*4w>n'T1<W dl'w.'K A f A __ jft _ 


]Miirt of India; still less have I bad'OpportuniW to ooni))are my Seuturieuts with tliose 
of ahy other'Person ; so 11100 ) 1 , alm>, must the 0|)eratum of the Law depend upon the 
Mode in whicli It is to be, aclministerofl, and which cannot Ik^ asi(!ortain( 9 d liefore tlte 
Publication of the Code of Procedure, that it seems to luc most difficult to arrive at any 
Batisfh%$to!ry Conclu^ 

^SL pi^haps no Class'of Offences is more prevalent in the Province of Tinnevilly than, 
that whicb prejuiBc^ Public Justice, in, consequence of which the Ratio of Convictions to 
the Number of Criminal Investigations is much loss, I believe, here than in uny otlier 
extensive Tract in India. Although, doubtless, comparatively tmo from some of 
Crimei^ as Robbeiyaooomj^nied by Homidde or nggravatf^d fiersoita] Violenrw, 
wit ba'^ no Reason to think that this District affdrdH fewer Instances than others o#j>etty 
7%^ or Assault, or tnal^ous Injuiy, yet Complaints of tli# latt.<a‘ Spccltes of Cffenct^ 
iixib aim unknown, »’i|pBe Charges of Highway and Gang Robbery are "of daily 
Ooeurrence. Of*tb«8e a vast MnjoHty are altogether unwortliy^f Credit, and of the 
many &U‘ to the Ground b^use tlie People will not lie contented witli such 
ai Uw Case really* affords, but call as Eyewitnesses some of their Friends, 
^ a, Jp Hi^ 4id in fclie C-5omplaiiit, nro not'ftl^iie to oodurs 
OiWBft wiwiiiareiitic^ ibi tliUH'given in’Inve«itigitttomi befi>re Native 

PdBee OffiMioS there in bhooit complete Impnnity, fi>r Witneiwm aie H|)ecially }m)ieateii 

g t|gh^:pjMter 1»e Conatruction of Heg. IX. <»f 1832, contained in 

tty" uftdot,. 28th December 183$ ; and with nigard to Proaeontom, 
E>e to the local Officer who eqcftmiuea the. Ouse that the Charge ia 
the, hare Innpeciiou of Documenta ao seldom (»nveyA.. tlie aapie 
of a Jud^ that Puniahment ia uMist rarely awarded. 

Ibd^ the ^^ence of “ fitbricating feJae 'Evidence," in Caeca before 
hftVi^ the same Powers they now ponaeiw, would l>e puuiehahfo; 
to hihid Bkrties by Oath, or auction tantamount to an Oatii,. be 
e Co(^ of Pipoedure, the Clime of “giving folise Evidence " W ■ 
smile ^punity that it. hitherto has done, and ProsecutorH wW r 
^elite at present imposed upon them hy IX. of 1832. 

aportant Point not buffieiently pvovidtud for, as it anpeaiw to nut, in 
ktSEm to ^j^nnisliinient of public ^>rvaiitH for Disotiedieuce ot 
igi, Ufo ]>isid$mr|ss.<^ the^ Dutm . 'By daune 149 smfo Persons, for 
‘OfS!^eet to .extending to Three Hoiaths > 


in uun^ of tbe^ Wnyn^ or if so 
if||kMtii^^«Kramiki<^ Beeeqfoi esorrot be aeeumtely ascertained, 
in^UMSw^on .4r||Mtsf«sr for ^their BervfoM.' 





.. 

Ptudfllaaeni of Funohayeidkira^/^ eertoixi 'klii^M’iiEje AlSiidi^ of paxtlonho’ Xaaob- 

metMb'Om tlio Suibj«ut the Power of fining Heads' of Village PoUoe U exeteM^ wgSi^.i^ 
IMAMsal Authority vested Heads of iiepartmen;^ to empiky that ICcAibod of vpHihiwting 
AulxiivJiimtij JKiitlvo OfiicicrH. < r 

. a, Aviotlier Ciaas of Persoiifi coming under th& I>efii;iition of .public iilervMte 
iwjw Code tti-e jUte Village Watchers. These PerMous in Tmneve%^. have, in aluM^^aSl 
V''i]lng(*s, or Funds of sonu; DeHcuiption or other set apart for their ; 

but iu uiany C^aneH thtsse 'Payiutiiitf* are not made to the Individuals who oc-ittiaULy i^erferm 
tilt; i>iities, but to thofii; wiui are the Heads of the Class of Watchers m the Vfllage^Mid 
eiuploy their Underlings U) do the Work, but whether for a fixed Kate of JPay^oc &r 
wiiat other Considcmtion it wou]<l in many C'aiM.*s he impossible to Hsceriaiou 
Inatanees the Puiushiiicni for Negligence, if it fell at all, would not fall where it is YDOSt 
desdiable it should. 

7 . Tlie Ixiconveuieiice now adverted tf> might perhaps witii Advantage be obviated 
by adding a few Wnrds ( ’laiise I 1*9, piwiding some Penalty for public Servants.jwho 
have no jist'crtiiinabJi* itt;iiiuiienition for the Discharge of theii- oiUcuii Duties. 

b. Ksciipc of ih’isoners, whetlu^r before Trial or after Conviction, is unfortunately 
frequent, and tfiere i« t^>c> often Keason Uy suspect the C.'oniiivance of their Guards ; bat 
this 111 Ill va nee is so difficult tti detef^t and jirove that when it can be establifthed 
a very severe Hunishuii^nt alone c*a.n lie expecte<l t<j deter others from committing this 
Offence. But by the new Code, siipjiosiiig the receiving of a Bribe for favouring the 
Fsi^pe. Uy proved, wliic*h would scaix-ely trver happen, the Punishment under Clause 188. 
might exteiul to Thr<;t* Ycjws rigorous liujirisoiiineiit, adth a Fine aupcrachled ; but in 
^U1 otJau* ihiHkVi no greater PenaJty than that ]^a;rijiitted by Clause 145,, viz.. Cue Year s 
simple Impi-isonment, with Fine, could be awardt'd. 

9. With the Ex<;eptioii of these Three Dest'rijitjons of f)ffences, viz., the making and 
HUp|>oi*tlng of false Ac'cnisatiruis, NegIigen<M\ amJ Dis<jhe*lienee by iinrexnuncrated public 
Servants, aiwl favouring the Escape of Prisoners by their thiards, 1 do not recollect 
any of eoiumon < )ecurrenee in tluw^e Parts, which, being aj>piireTitly intemled to l>e 
made puutshaVde by tlie Code, have jiossibly bet»n not ade(|uately provided for. 

10 - There are, liowevttr, soua* A<?tious ami SituiithuiK, involving no actual Ccim- 
iiiisMion* of (’rime, wliieh hitherto havt‘ reiafered the individuals doing those Actions 
<ir found iu such Situations amenable to pmiaJ Inflh-tions, for 'whieb this Code provides 
no Hegulfitions, stich as liaving no ostensible Means of Liveliho<Kl, being found in pos- 
sesHion of Instniiuents coinuionly us<ul by lloxisebreiikers, sending C*hallejige£»,-r-*a]l 
tlmse Cases, in short, where lu^th in England and India the l^aw requires Pei^onfi to 
give Security for tlanr g<iod aiul fH*.a<*ea.ble Behaviour, or to suffer personal Re.stnuixt. 
It is, however, proi»ably iixtemled to providt' for Diis (-.’lass of Ciises under some other 
i'oife. * 

II. But there is One Transwiction, 1 fear of not veiy uncommon Occurrence, which, 
so far as 1 know, has never yet been cleclared criiniimi, but wliich, from eveiy'' Motive 
of Humanity and iMtjviility, it is greatly to be wished -were so. 1 meiui. the 
of Female Infants by Parents and Guardifius to be brought as Hjxiicing Girls in the 
Hindoo 'remples. Jt would not, doid>tl€?ss, be exf#fedieiit to interfeie with Females .who 
have ajTived at Age to be competent to determine for themselves, if they choose to 
ciubraw this Ih'ofessiim, nor jierhajw with the Education, of Girls bom:of Mothers who 
are Daiii.ang Girls, and from these Sources this unfortunate Chias will. always ^ be so 
amply recruited that there need l>e no Ai>prehension lest public Feelings should, be 
excited aguiust such a. Law. A Prodainatibn of a fonner Magistrate of Tiugiey^y 
prohibits the Pm'chaac or Adoption by Dancing GirLs of Fonuile Ijtfaute. of. <43 ^€t 
than their own Caste; and I have myself taken Advaivtaga of this Older\i:^'' aiiJfiul 
A IVansaction of this .Desenption. From wduxt I then observed I liave no'Sesitwjdon 
in saying tluxt the geueml Feeling is much iu favour pf such a Regulation ae .1 luive 
taken the UKu’ty to advocate. . ^ 

\2. I have thus imi>orfe.ctly, juid 1 fear \vithout due. Consideration, haziuded^t^^ 
Remarks on the First Pi>int suggested xn Mr, Mamaghten’s Letter, of ;wl4en 

wiis circulated iu your Oonuminication of the 4tli instant, viz.. as to Pro¬ 
vision is made hx the Code fbr the different Offences which are prevol^V^ ifeofioet 

to the otlier Subjects on which Opinion is called for, viz. the Nj^cessity of 
“ Enactments, and tlxe Adoption of the proposed jPenalties, witSt. reference* 
Clrcuinattmces of the Country, and to the Habits and Fi6eluiga''of 
various Population whiidi will l>e affoeieil ^ tbem/^ it. woidd not. 
more than that I see no Reason to fhxjxpose. that the passmqg of the Code 
would otherwise than beneficial or . be regarded witix any Hoefcthity by 
this Province. 

■ (^gne^ a J. Bm>, 
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to.itifixro ycm, tbiit though it is impossible to \\mm tho |w*o|HBwd Pi^niA «h Jim^ 1M$* 

the Labour aud Taieat Imtowed its OompoidUoiiy i 2UtU June 1838. 

. of iia pmotieal AppHoability. to the praseut low State of ihtilias^ioii 

first place, the Practicability of its Tfunalation into tlte vestmeuiar 
XtSMoage^ of the Country appears to me to more than doubtful; their Poverty will 
haraiy aduiit of the Ex]>i*ession of such nme Definitions UJud tine drawn UistincticiiiO' as 
^ahdimd in every Part of the Code, and re(|uire the elow^ Attention of an eilucateil 
/i>SSlig]ishinan to eompreheml even in his own Langmiga 

3. Its Lenity I consider to b(^ also quite uusuited to the State of Socioty in India, 

She entire Abolition of coqioral Punisluiient, when tlien) are such Multitudes b) whom 

the only cither Penalty to which they iut> liable is no Punisliment, is 1 think to lw» ^ 

lamented. 

A Transportation lieyoml the Black Water " is certainly still looked upon by tJic Vide Note A. 

Katives of Indiii as a severe PimishincJit, but Hie Feeling of Hornn* with which it Wiis 
once ooniempliited Iwis been very much diminisht d (Ui say nothing of the nunumms , 

Returns of. eacaj^ed (Jonviets ]ireviou8 the Ex))irHtion of theii* Sentoice) by the ' 

Frequency with which our JSative Troops are now sent on Service beyond St‘a, of which 
there cannot U? a stronger Evideiuio than the Extent to wiiich tlio Emigration of 
Labourers tt> the Mauritius, kv. lias lately tuken place, atnl the Numbor of Nativw 
above the Class of Jialioiirers who go to seek Hieir J^iveliiiood in our n^icenHy acepured 
Settlemonts to the Eastward ; nntl-J very much «loubt whetliH* it will tie^ found to 
supersede the Nmissity for (Capital Puiiisiinient U^ putting <ioMui what may lie calle<,l 
the nathmal (Viine of (hing Ibddwrv. 

5. The Ih’oposition of making thi\ Pro|H'rtv of Persons stmtenced to Fine liable for 
the Amount for a Period of Six Vmrs, iiistead oi’ conunutiiig it for m’ eerUin liCngih of 
Imprisonment of either 1><ascription, ap|KWs to be open to very Herioiis Objwtions. HVw 
tlie Distress is Im‘ levied will of (smrsf* la* rV^uInt^^d by the (^)de of Procodim' ; but it 
ia presmmsl that it must be (‘ither at the Instam^e of the eonvieting MagiatratcMU’ of 
the Prosecutor ; whichever it may be, its Enfon^eimuit will entail ne.ver-cnding Huiis with 
Sharors. Mortgagees, kx:. If the Fine be trifling, unh*ss to gratify ilie Mfdignity of the 
Prosccnitor, it wdll never Ik^ ix^covensl, and thus occiusion thi^ twofold Evil of ail(»wiiig 
Persons sentenced to go unpimisbed (for Seven Days Iinjirisoiiinent to Ninety-nine in 
One hundred is no Puniahineni), aii<i of encouraging u niHlignant Rccolloetion of Injury 
iu the Projfccutor. 'riio Ubjeul is to enforce Payinimt of the Kino, and the Hiinpkwt Way 
of doing so, wdien there are the Mcjium, appeai-s to In^ the existing One, of iimklng an 
irksome Period of Imprisonimsnt tlie All^rnativt? 

6. The Anomalies to wliich, as in tlie Matter of Marrhige, the Kramers of the Code 
have been mbiceil, are. inKepurahle fmm the Principle of it^ univtirsal AppJimtion to 
numerous Nations, difiering Ihun each other in Religion, Language, Manners, Habits, 
and Customs, at least as much as tho«! comprised in tlie. ( .'ontiuent of Eurofie. The 
natural Fouinlation of every Code is the religious (/na»d of the P«*opJ«^ for wluifa'. (lovem- 
ment it i# framed* A uniform (’tale for People of (Jreeds sf> vaii<iiis and o[»]»oBit<'» os those 
of the Subjects of British India must be fouTirhai uprm some oiimr and moin^ general 
Banis, to tne EsLiblishmeni of which for tlic general Tkmcflt Hacaifices must be made 
by each of tlie component Parts, the Feebngs of the Minority on eacJi Occasion lieing 
iluule to mecumb to tliose of the Majority; and, except that the Proportion of PolygumistH 
by Beligioii are a much larger Proportion of the aggregate Population, there appears no 

• iUsason why a Clirlstinn should be exempted from the Penalties of Bigamy, in (xunplimcnt 
^'the9n> a»y more than from those of Slurder by Strjingulatbm in (iOurieKy to tlK? 'fliugs 
or from those of Infanticide in favour of the Koouds, who la>th consider that they in-e 
. (Jod by such Practiiics, Such Anomaliijs, it is to bft fearwl, will )k* miicli more 

vimn^ue in a Civil C'dide constructed on the same Principle. 

of (Jhaptcr X. is most admimble, and its Provisions |mrti(?nkrly of Offences 
this Country, wliere the giving and fabricating of Evhloncrj, and the agamtir Public 
^Trutsibr of and setting up of fiilse ('laims to Projierty, have grown to a Justice, 
hitherto with abnost entire Impunity, under our Adininistratimi. 
upon those Points which have {lartimilarly strucie ims in rea*ling 
the comilaiit Pressure of cuirent Business, it is h^iossiblc 
';-a Perifxi to devote to it the Time and Attention it merifo*. Tiic*heKt * 

thdw whieh are best admin btered, it u obvioiw to mnark, 

' .ljflieacy_ of the F<«al Code must niainiy (%iend upon the Code of • 

' I have, Ail 

(Bjgned) N;.W. KtKl>EI8L£Y, Ho^^istrute. 






Cc^/tA^risyi 9d i 


Bara^iuph 1. I have the Hoiuour to submit luy Opiuioiii ou tiie PenaTOod^ M ^ 


* foj in youT L«jttcr of the IBIh April/ ’ v>'s' 

2 . I am veiy doubtful of the Possibility of adapting One Code of Laws to the 
People and N;itions wliicU acknowledge the British li^inion in India, but as far as 
pm^tioablo 1 consider tliat the Object has been gained in tlie Penal Code now Hinder'^ 
Considcnitioii, and ns it seems settled that there shaD be but One Code of Laws, I do*. ' 
not cfjasidcr myself <»illcd on U} discuss that Question, but shall con^ne mysdf to the 
Kemuirks 1 have to make on tlic Provisions of the Co<le. * . ‘ 

;i. I am of (»piiiioTi that the Code is well adiqited bi meet the PuriMwes for which Laws 
are framed,—good (loveruinent and Protection of Persons and Proyierty, but I think s 
iiiucli f)f its Efficacy will depend on the (^o<lc of Procedure, the Publication dT wldch-v 
would be </f great Assistance in estimating the probable Effects of the Penal Ocala Bui 
even supfK)siug it to be capable of Wing literally translated into the Native IianguageB.. 
of which I am very dr^iibiful. the gi*eater Part of it is so fine *lrawii as to be certainly 
uniTitelligiblc to the Maas of the Peophi, and 1 fear it will even be found veiy difficult of 
Administratnui by the Native Authorities. 

Chapter Ib 4. The Coinmissiouers lmv(^ entered at length into their Reasons for not punishbg With 

Of Puniehnienb J)eatli any Oimes but Murder and UffenwAi against the State. It is therefore with 

great Deferenee that I vcuiture to proposes Death as a Punislmient for Dacoity ; a Propcjei- 
tiorr J shouhl hesitiite to make if iny Cpiiiioiis were not formed on the prmJtical 
Ex|K!rience of several Years.* (hiiig Jlobbery in India is exercised in a regular systematic 
Method not to !»e foiiml in any other Country; it is in fact a Tracle to which those 
engagcid in it are brought nf> Irom their Youth, ai>d are taught to look u]»on It as a 
legitimate Means of Uveliliood. It is practised by a, (.Jhi.s.s of People distinct in them¬ 
selves, and who k(!ep almost entirely t(» tliemselves, and among wliom it is a liigh Dis¬ 
tinction tti be .a prfU'.tised Robber. (>iie would suppose that fourteen Years Hard Wibour 
in Irons, with the Addition uf Corporal IhinisliuKint-, w^ould Ijv this Time have had some 
hlfi’ect on tile Kraternity, and diminished tlie Amount of (h'iine ; i>ui a (dance at the 
Siabunent of Crimes colnraitUid in the Madras Presidency during the la.st ISix Months of 
JB;17 h]iows that tliis Ke.sult has not been attaineil. It remains tlnuvfore to provide a 

Punishment of a inorti severe Nature, and J reL*onnnend that that Punishment should be 

DcJitli. 

/i. By the Penal Code, ( ’orjioral Puiiisliment is alwdished ; a Rt^^solutiori that almost 
eveiy Magistrate must regret. Until the System of Prison Discipline has undergone siudi 
:t Ild‘orm that Imprisonment for petty Theft can be made regally irksome and amioyitig, 

1 consider it iibsoluiely necessary that this l*unishment sliouhl be ivtiiined. It w 
evidently not desirjiblc that the Man <‘onvicted of ])etty 'I'hefb and scutiMiced by tho 
Magistrate to a Mouths (mprisonment, shouKl be sent to the Common (kol, to keep 
(Vnupany with Felons of evoiy CiijkIc. It is also evident that it is impossible tor the 
MagistraU.*, nnih;r existing C'irmimsUjKres, to make Imprisonment a rigorous Punishment; 
and this Opinion is confiriiied l>y that of every Police Olficer witli whom I have ever 
coiiverseil on the Stdijecl. One of the Objections which the Commtasioiiei*s make U> this 
Mode of Punishment is, t.bat it is of so degrading a Natui’e; but I would confine it solely 
to the Crimes of Tliefi ttnd Robbery ; the Man who commibt eitlier of these Crimes is not ' 
likely to Imve a ^ ory keen KSenst*. of Honour. 1 therefore tnfwt urgently recommend tliat 
Corporal Punislmient should not be abolished. 

6. (Clause -I k gives to the Govennnont the Power of banishing for Life from the Tcari- 
tones of the East IntUa (\>mpan>, at any Time before One Third of the Imprisonment 
been snfi'ered, any Pci*son who is not bofcli of Asiatic Birth and of Asiatic Blood who luia 
been «enten<^e<l to rigorous Imprisonment for One Year, or to simple'Imprisonment for. 
Two Years. Neither the Object of nor the Necessity for tliis Provision are very apparent, 
ami by it a Man who luis caused voluntary Hurt is liable to be banished for Lite. It 
udll be said tlmt in such a C^use the Power would never be exerted, nor ilo I suppose it 
would, and therefore tlie Necessity of it is dubious. If it is meant to apply only to stteh' 
turbulent and dange.roiis Cliaracters of whom it is desirable to be rid on political Ground^ 
and from the i>eeuiiin- Nature of our Position in this Country I am not prepa^l to * 
that such Occasions might occur, it would be much more in keeping with the 
Ooveniment to arm it with tliis Power, to be used at Discretion, instead of wwitifljf-i®: i 
an Opening is imule by some trifiing Infi'ingement of the Law, and the whole Ontjs’ of, 
des}x>tic Act thrown on tlic Penal Code. It may Be ui^ed that this Power, If 
tionary, might be used to get rid of any One who had made himself obnoadotui 
OoxxTiiinent; but 1 am satisfied that at the present Dajrtoo Government 
exmvise this Power without such ample Beaaohs as would satisfy an impartiid 
may apjxjar at First Sight more arbitrary and despotic Pow^r 

but in'practice it will be foimd it^iiite)y leas eo,;-fiSir by the 

of the as a Punishment for a stated 

for «ari>ing it into eifret V if fcft W 





fo Tnmpo^on 

md Ii^ otter tW' tiie Sentence dt the controllmg Autho* 

Sudder Cknirtej, «^)iild dixi BuaL Interference trf ajjy 
the local Authorities must weaken them, and should Ije av’tiided wlu^n {KisHihlk 
The^^wfc trff JProorf will of cemrse provide for the Degree and Nature of tlie <M>iitrolliug 
he exercised by the higher Authorities ; but One Thing may be rtgawlcd as 
q^eit^^pertain, that so long aa there is tlie leant 0|.ietimgdbr Appeal nu A{)peal will alwaj's 
be esada 


gj . l do not approve of Claiist5 f)7., which pnwidea that a Fine- may lielevicnl at any 
Tim within Six Years after juissing the Senttmee. If a Man in senUMU’t^l to Imprison-* 
luent fcr a fixed Period from liiabUity or Refusal to pay a Fine, the Imprisonment 
ahoidd acquit lum of all luiability for the Fine. If he is possessiHl of Property, tJie Fine 
may be letied by Process jrf Law ; if he has none, it is clcjir he is unable t<t y; and if 
he acquire^ Projwty after the 8ent,ence is passed, it ap|>eiirH U> me opposed to tiio Prin- 
cjjplesof Justice to make it answerable .after the PorimI of Iiu}»rwoiunout has ex piled. 
The Eiqnration of this Period, the Dm-atiim of which should always be spcidtieil, shouhl be 
the Limit of the Liability. 

9. Chapters Ill. to XIU. apjM*ar b» me. U) be unobjcetJonable, aiid toprovhle. ain}4yh)r 
the OflbttoeK of wdiieh they trwit, 

10. I do not think tliat the Fhuiishmeiit pj'oviih'd Ibr tlie Olfc'iice s|uHiiliod in t.'lause *2^^7. 
ia sufiicient. The Ctmsequcnw's of such an Act are so fijurful that 1 am <»f opinion Seven 
Yearn Iraprisonnieiit would noi he too severe, if eoimnittod iiitcntioimjly or malignantly. 

11. I think ("laiibcs 3+1 ami ;b>2 might be omitted, iiaviiig ft gn*at Ttaideiiey to inemisc* 
frivolous and trifling Conifihiintis. 

12. Of Offeneos i^lating to Marriage, This is a (’hapter in which the In,•ipjiliciibiljty 
of One (’ode t(» many Nations of various Customs ami Jiahits must he. apparent to all. 
The Rights of Marriage, as enj<»yed by < hie Nation, are so utteriv at varianee with the 
Pl*fiotku»s of anotlier, tliai, however eani.itmsly worded and speeioimly ajgiieil, it is elour 
that the Frf\inei*H themselves de.sjwur of ivroneiling them, liy this P.igamy, except- wheit 
mjoompanied by J)eirit, is an unpnniMlied Criim- ; a Law so opposed ti> the moral and 
i*eligioas Principles of e.very One jirofessing the lMiristiaii Iteligion that I most earnestly 
second the Pr(»posal of the (JoinmiKsioners to retain for tlie pn^sciit the c.Kisting Lhav 
app)jc4i.ble tti Cliri-stians in India. It ap]K*a.rs to me timt iJiis Claipter alJeets nom* but 
those who profess tliat Religion ; for as J^^lyganly is allowed to all oIIuts they would have 
no Indlimncnt ami indeed could not dfeciive a Woman in the Manner therein coni one 
plated, and I uni thercfoiv of opinion timt tlie (Jriminal Law should be framed with 
refisrence frj the Profmsion of the (’liristiaii Rdigion. The Ibjasons hu'ex4'mpt.irig tli<> 
Parthis from Ihinishmcnt wdno’e no Deceit is pra<;tisc<l towar<|s the Woman are, not appa¬ 
rent. -Although tljH l.a.w mukes this tS<-eoii*l iVlarrmg*' legal, it. does not make the (liildren 
legitimate. Win* then do(>,s it benefit i li. benefits an niiprineiplcil W<armn, by procuring 
her Admission into Society, from wdiicb slu! should ha\e been excluded ifslie bad not gone, 
tlinmgh the Form of Muiriagi*: thus making it a J^aw fo»‘ indivi<lna.l < ^uivenienee, and a 
Screen lor Iminoralit-y, for it is not to be hu[>}K)mh] that a modest Wmnan would know- 
ingiy Aiarry n Man whom she knew to be alrciidy married, 

13. In Parts of the Code a Jiiffeieuec is nunh; be.tween Pe.rsons of A.siatie Ulood and 


Birth und Pemuw not ho deHcended, and there appejirs no Ibjason wljy this imporimit 
I^aw sliould not pennii a DifltilUJtion bt?twet‘n Nations profe.ssiug different IbjiligioriH. 

I have, Ac, 

(Signed) ;l SroTT, Joint Magistmie, 


H. Freue Esk]. to the RwasTEU to the Phovjnciat. (Jot jir of diwirir, 

Southern Division, Trichinopfjy. 

Magistrate’s Offiw, Coimbatore, I2tb July I83S. 

1 HAV£ the Honour to ncknowleilge the Receipt of yonr Letter undiT iMth April 
lW(ftf.:irequiriiig ipe to submit any Remarks which 1 may have, to offer resja^cting the 
prcfjaretl by the Indian Coirimissioners. 

'Future wliich caiuiot fiiil to strike cvciy oiie^ even upon a. ca«uul InsiMtolion of* 
mainly rimnu^rising the. Work, is iiuit wliich the Authors them- 
i» the Preface pn^xed Ut tlic Code, and Avlficli if objii?cU;d to niusl- 
aifrxst tim Eligibility of the entire System which it projiohcs jo 

fh« whole of the British IVrritorio. 
leeof the Code being foiuhled, not upm Ground work of 

(i^y i#y have. recetv^*d the Sanction of Time and Prac'tlcc, am) 

fiiit, which re$tp^‘Uve!y n^ay have been tet$ied by ExixricrMv. 

Sysiem^^. whidh. aiv in themselves 
forMauide»lR:.And States of Society 


Clmptcr’XfV: 


(’luipler XXIV. 





Paragraph 6. of the 
Preface, Page 9. 


Wiigraph 6. ofthe 
^refur«» P«i;c 


v"ote % Page 90* 


niurarw , .. . 

of civilized Stoidety, and i^ch 1^; ^ tfudidlf 
,/Ml^e"of Kinploynieni only in a modified ii'd 

T^Sstibiw and Alteraiiok^ en^afted upori its original ProvJdoflft. ' Blit 
^feted hy tlic Commissioners has been neady entii^ly discarded iit <)he Pr^eW 
has l»eeu in a gi’eat iheasilre BUi>eTseded in outers, l>y the .Body of He^tationys estki 
'>y the Legislature of each j>artii*ular Presidency, a Body of Laws Iirlii3i have 1 
as OtHrasion refiiiired by those who from Time to Time occupied a Position at thB i 
of tJiC reB|)ectJVe Qoveminents. It is evident, therefore, that in dispensing alt0g 
with tlie Assistantie which miglit thus have been afforded in their Labours by tlw^ H 
of the accumulated Knowledge and Experience of those eminent Men who'MVe lia aud?- 
imsioii presided over the Councils of this Country, the Authors of the Penal 
followed a Oouise winch Is liahh? to many Objef^tions, as substituting a System 
mainly u]ton theoretical PriiHjiple for One which, although it ma^t be acktmwledj^ 
irnperfetii in many nnd very ini])oriaDt Parts, possessed neverthtdeas many Advant^ee to 
<Tfilculat<^d to contiiii tlu^ Elements from the Selection and Ai-rangeinent of wliitm tnn 
Materials of a (.V>rh; might probably have been collected cmbodyiiig the more Valuabte 
Opinions of jn’ecetliiig Legisln-turos, and adapU^d to the particular Circiihistanoea of 
Country and P«*ople to be subjected to its Influence, and to the peculiar Position of the 
dominant P<»wer, 

4. It Is tine tlwit, as the Law Commksioiicrs obst*n'e, the Penal Enactments of the 
Thrw; PresideiicicH differ w'ididy from each otlier in respcict to the Proportion of Puniah- 
riient assigned to the siiveral Offences to which they refer. This is an Evil, however, 
inseparabli: from the jairticular Circumstances under wdiieh those, Enactments were 
respectively framed in the different rresidencit\s, no Ai’mngement existing for the 
Purpose of securing IJiiifbimity in the indiviilual Codes, or for general iSuperiutenaence 
and Control during their Formation. Such Jmperfection in Paris, however, cannot fairlv 
lK?'eouteiupliiie<l »us involving tlie Necessity of the entire Condeinnatioii ()f the Materials 
of wdu(;h the whole is comjMised ; nor is it, I submit, to be (Nniclnded fi'om the above 
V lireiimstaiiice that u Systiun comprising a Digest of the Kuactments aln^ady in operation 
111 each individual Presidency, with such AlUniitions and Additions might appear 
o.s.pedient and practicable, would not have fonnc3d a Code of C’riminjil Jiirisprudeiice 
which might have bwu eligible for Establishment th)*f>nghout British India, 

T). Such a Course wouhl have beim attended at least with this Advantage, Umt in lieu 
of tlie same Legisktuni lieing indisoriniinatoly applied in all Parts of so extensive an 
Empire, such Provisions as w«;rt‘ adapted to local Peculiarities and the Habits of par¬ 
ticular (Masses of People woulil la* retained in t*veiit of the f.’ircumst/ances which ooca- 
sioiusl their institution being ^^onsidcre<l sulKcient to justify tJie Distinction being , made. 
No Two Nations of Europe probably differ more in their ('haraeterlstics than thoee 
situated in remote Pc»HioiLs of the Britlsli TeiTitories in this CJountry, or even their 
individual llac.es pla<!cd in some tJiuses in ilie more immediate Vicinity of each other; an, 
for insiaiKJc, thti Hyt)ts of Coimbatore ami the Mojdays and Naim of tlie neighbouring 
Districts on ilu^ Western ('oast; and in consideration of the numerous Varieties; either as 
regards (.histoms. Language, or natural Disposition, into which tlie aggrtgato Population 
is (lividtMi, as well as of ilie anomalous Situation of the ruling Power, in ln<m with 
n^Hpect to the great Body of tlie People, it may fairly be doubted whether a Oountiy ^Ub 
}) eculiarly situated should be hacked upon ns forming on apyiropriate Subject.for/Uie 
Intwaluctioii of a System of this Kind, or whether it might not have been advisable to 
incorpoiate at least the Substam^e of such Rogulatioim as were the Beau It of piirtild 
Distinctions <»f Maiuiei.s or Feelings into the Body of the Penal Code, provided the 
Tendency of such local Bi^gulatious were not the Estabhslmient of a privileged ClM ; 
among the People for urhoiu it was intended to legislate. . .. ■ i 

6. As a yuominent Instance to this EttfectI w'ould beg to allude to the Law of 
as contained in the ]>roj[H>Bed Code, which i?. intoyided to be applicable to all Parti^/lo 
Hiudooh luid to Mahomedans as well as Euroyioaris itnd f^hristiauis. The Authors 
renal C!odc ywofrHS to have proceeded in this respect on an ehiiitily diffet^ni 
from that of English Law, and to have made the l>E?gi*ee of Injury mflicted bn 
the Standard by which the Proportion of Punishment is to be ; but 

of Ityury inflicted in such Cases must necessarily vary greafiy with thb Mii^^ 
Feelings* of the Community to which the PartieB Wong, and accordii^ as 
of the unfortunate Object of the DetiOptioii praHised is viewed wi^’grtss^ ■ 

miseration. No ComporiBon can be instituted in thk respect'betwi^ 

Fteelmga of a civilized and Christiaii Commuiuty on this Pmnt ;tod thb^ 'fk^i 
Inhabitants of thk Country, and it is plaib that if 

Puiiishihcmt allotted in these several Oases should htf^ Wik difiei^tly 
7- 3V A^thbra of the Penid Code apbi4r ^ Of P 




m lower Clnesee iii India have hitiierto remained, it not^ ta. he 

ihat. the unlder .Foim^ of Puiiielment, even tlu^ee wlucijt are looked with 
!jt>tead hy the corn^pondinjgr Claei^ of a more civilized Society, will have an 
.egsi^ jpfeoi upon the former ; and it i» of Members of these Claases that the grtsai Mass 
(Renders is composed The Separation from former Friends and Assocaatiop^^ so 
to the Feelings of !Euro)>eans even in the iiumblest Ranks of X«ife^ can Imve 
ooihparativo B^ect upon Individuals either destitute of such Fe<dings^ or who ^ 
.possess them but in a very slight JDegt^ee ; and while Corpoiul Puiiisluneht hsiS not 
wt been, wholly dispensed with^ even in a State of S^Kuety inlhuiely further a<.lvaiieed 
than that of thw Country, the Necessity of discarding it altogether us an Instrument foi* 
the Invention of Crime in India csinnot be considered urgent, althouglj every humane 
would gladly witnesi« its Abolition wbeuever the iuonU l>is|K>sition of the Moss of 
itte Pep!pl<(^ sliall have so hir improved as to enable the Executive to present lui effectual 
(^eck. to Crime without its Employment, and wJieai the Expediency of its Retention 
shall consequently be no longer apparent. 

9. Another Circumstaaice which it appears neccssuiy to remark as rcgiu^ls the Ot>de 
in question is the iriiperfect Provision made for tlu^ CognizmuM} of a Class of Offouces 
which hold u primary Place in this (\>untry, and ospeoisdly in n District under a temporary 
or Ryortwory iSettleiuent; those ccuning under the Df«oriptii>n HiK.icified in Regulation TX. 
of 1822 of the Madras Code. This Regulation u^as framed under the Direction of the 
Qovemincnt of Sir Thomas Muuro, whase Talent, and intinutto Knowledge of the Oiiuuui' 
stances of the Countly , arc unquesti<med, and luis Ixvn, I l>elieve, every where considor^td 
as calculated c?t!eetna]ly to answer th«i Puiq>iis4> for ’which it was instituie*!. Clauses 188 
and 139 of th«; Penal Code prouvide, it is true, but imjterfoctly so, fevr the first lleswiptioii 
of Otfeiices spwjifiefi in C^lause 2. Section 2. of the above liegulatioi). and thoise of the 
3d and 5th, and partially those of the 4th Desoriptioiw, arc alsi> punishabk*. by the Code 
under the Head of “ CnminnI Brcitcli of Trustas defined in Olause 38fi. I am unable, 
however, to discover finy Eiiactmont in the Penal <'%»dc, in its present State, which would 
extend to V'illage Servants guilty of making false and fraudulent Entries in tlio pul)li<‘ 
Accounts concerning the Extent, Value, and f;.'Jfissifhi4ition of Land, as mentioned in tlni 
4th Description of^ Offeiioea in the Ke'guJation above stated. Even supiKtsing that 
Clause 38fi might 1 h^ .so ititerf>reted as to consider a Village Accountant posHesse<l of a 
“ Ifominion'* over the Lands the Accounts of ’wdiir*!) lie has in Ids Keeping, to c^Il thosit 
Lands the “ Proisirty^' of Government would be to raise nguiii tlu? often disemsst^d and 
still doubtful Qutistion of the Right of the State in this resjiect, aiul it is not at all 
events to lio supjKised that the Law Com mission ers inteinled to reiu^gidze them »n such, 
while it is to be ol^scrved that it is only to wliat is strictly called “ ProjHa*ty'* that tlit: 
Ciimina) Breach of‘‘Trust " tn^ated of in the Penal (?ode applic*s. 

ICh Clause 14fi fniglit probably bts considered as ext#*ntling to t )Hbn(VM of tids Kind, if 
it Were not restricted to (yaRcs in %vhich it. is intended t.o ‘ cause Injury to Kojne Party ;' 
and it is e\ddent from the Context that in the of the Term “ ” in this Otause 

it id not projiOsed in any Oa«e U> inclurle Govcrnnient. 

’ 11.. It would appear, consequently, that GftenceH of this Kind, as well fin those of the 
2d Description in Clause 2. of the Regulation referred to, are left unprovichsi for in the 
unless they aniount to the Crime of Cheating as defined in Clansi/ 392, and are 
tiimbably alluded to in Paragraph o of NoitiE. a]»peuded to the Ccsle, in which it is Ktat4>td 
W ihe Commissioners that the Code oniiis to provi<lo any Purdshment. for some Kinds of 
Iwoonduct on the Part of public Servants. The Rca.son aHaigin?d for this Omission is 
,'^km Eaciatetice of the Power of Diamiasal in the Mauds of Goveriiineiit, wldch is it^self a 
Poniahment available in CawiS of this Kind, but I subiidl not a sulHcicnt on(^ 
teferibioe *to a Claas of Offencee for the CommisHion. of wddeh so trnuiy Facilities 

S n unsettled District, and the TenH>tation to which is oec*asionalIy m gnsai. With 
these it may form a Sulgect for Consideration whether an Exception might not 
m$sde to the Rule laid down by the Law OoinniisHiotiers, that tlie ^Pixifierty of 
^ould in general protected by the same Laws as are cousideretl a«ifiu4ent 

of the Pro^rty of tljws Subject, similar to tlrat which luie Iwcn adopted I' 
4 of another Kind in Olaose 217, wliieh relate solely to OfiTences against ^ 
Mta The Chapter of Offences ngainat the He venue, in wl^ch 

r tliat those I have aliudcd to ntiglit have been appropriately 

. ^ any Allusion to ilie Subject* 

. agatn^ Religion and Caate. hm a Xeuvlency which rjtiay 
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than Q^erwi()e ; and acooriUnriy. I l>eJiev04Mfc iiyim usttaUy been tbe ftir JA 

Servant of Goveminorjt to feike cojynizaace of Aiotci relative to these bieUtniUoiie. Only 
with Fetereacii to ili*^ Dogi'eo iii wl»jaii tJiey arc cHioulaied to load W a Breach of the 
Beaeo, whoii it hfooimw* iK?ctj«sary U> notice them in a Magiateml CajHicity*.. Ihe- 
Pr«>vi.sifiiiM of < XV., howovfr, tire by no ineann confinied ictbetif' OaaeH, and it is 

much t(» be r»*arf<J that if carrhMl into oHcrt they may give vise continually to frivoloua 
aiid vo\riti«)n- (’oiuplamts, which it will be difficult to obviate in a Countjy no abounding 
witli jnirjutc J>istiiioti(»lw of Sccl> niid Obscrvanc»*ii as that of India, whtfU the Magk- 
trat.*' slijiil be l»y Law prohibitt^l from ivfusinjs: to take cognizance of tiu'iii. U maybe 
tlijit with the Prngros-i (jf KnowhsJgr and Civilization am<mg the Community 
f.li' sc iibjf!ctioimblc. Institiit ioii-i uill «»vt»ntuMlly disappear ; but J submit that to make 
Afl.'v <lonc in conlraventlon of tin*. Rules of (/aste Subjects for a Crindual Prosecutioiv 
will lie virtually t<; constitute the Officers of Coverninent Supervisors of a System 
whicli tluy nuist 0 ^* 11 ,;rally iMUideinn, ami tend greatly to jmy»cde the desirable Objec^t of 
their gradual Abolition. 

lt*{. Witli n^spcct to the proposed Chitciion by which Hurts arc to l»c designated a« 
'• grievous ” or otin rwise, with rcfcrciKM* <0 11j<‘ l^cugtli <»f Time that the Party injiu'ed 
is rendered uii.ibh' (0 follnw liis mvlinary I’ursuits. as laitl down in Clause 315, it may 
be obsei'\ed lint such MetJiod of hetenuiuati<»u of tbe Lcgree. of Hurt .sustained would 
appe.*u' to bo .;ingniarl\ iiii«p)»lieable to aCovintry in wliicli it i.s cxtn-mcly eommou to 
disguise the roal Stale, of the t';ise in this juspcet, and in which various artificial 
Means aio <’on,'.t;nitl\ made, us** of f(»r tin- PurjMise of indiaring the A]>])eaT‘ance of 
si‘\'ere liijuiy iiaving been inilie,f,e<l. in oi-der b* .siijipcirt the < xaggeratCil Sta.leni<*ats of 
tlie eoiDplainiug l*,*ir!.ii*.s ; while niedieaJ As,-ust.anee, which Would invalidatf' such 
IC\ i<leiK-r, is j'reijiieiit lx Hot, jancurable 

II. d'he b;iu of l.ibel .-md hel;mi;di<ui eonNtifutes an intricate Suljcet, which 
p<‘rh;j|)S iH> one bnt a ju'olr.’-.slMU.-d IV r.s«ui Is pr()perly (pialilied t.o diseji,''.-'. I ina^> remark, 
i«owe\4r. ihal Kxperi('nee pro\es tlu’ (ontiviry of tlie Position adxaneed by the Law 
(\iniiiiix.l<mers, that no 1 es[)eelal>le INa.^on will Ncntui’e to institute a Pr<»si*('uiion for 
Note 11m lVie(' tiS. hcramalion in a Ca.se in uirah he ktiow s (hii the 'Truth of the «ltil;on.«Lory Matter is 
likelv to Ik‘ proved, sinee it has beMi deuionsi,r,it(Ml ill a isdelirate I ('ase oj* thi.s l)t‘.serip- 
t.lon recent.ly tried belbie tlie I'aigbsh Law tbal I'eivons of liigb Rank and 

Station in Society will preror eneoiuireiing tla- Pisk of ih'- Allegations l»eing proved 
to be true to a loiiger ('mit imia iie<‘ under the I nipnl aliouj- conveyt*d iri ih»!Ui, Witli 
refmMice to the f ‘our.^e ]»rop»iSf <1 l.\ ihi' Law ('oniiiiissjnnerv regarding t 'ascs of this 
Nature, it might. j>erliaj».s be found more advi'silde in ]^raeti<*,-, to admit I'a iilenet* of the 
'rnith «)r laltel, with a vi«'W to its J ust itleatlon o)' Modilieat.ion, according to ( h’rcum- 
stanro,s, rather than to allow jd>soluie linimniity to I )<*faniation. with whatitver 
< )bj(M-t it iiia\ be promulgated, pr»>\ id«Ml t he Allegations appeal upon K.xanuiiation to be 
I'l.nvet in point, of fai't. 

1 liave. \'e. 

bSignod) H. PiuiRK. 

Acting .loiiit Magi.strate in charge. 


MhWAlcn IkVNNKIlMAN Msip to the UKtUsTKIt tv> the pKOVJNl’IAL CoL'RT in the 

Southern Hivisioii. 

Sii. Salem, 17th Hecember 1838. 

I M.vvi. the Honour to submit my Sviilinumts regarding the. Penal ('ode p re] aired by 
the Imliai. Law ('ommissioners. 

I beg, in the tirst plaee, to e\'pr<*ss my general Approbation and Admiration of 
the M'ork, 

It. pt'ciiliar K\<*elh‘nc(' seeuis to <*on.si.<l, in it.s biing franmd j>n siudi enlarged Principles 
that it w ill adapt to the most \arloU‘< (\)iiditi»ms of Soeietv.-“-to the rudest and the ino^t 
arlilieiak- to the mo.sl prostrate or the nio.st elevated. The JSy.steni of Comiiitiiatioa 011 
w hii'h Pine and <'th< r Punishmeut ;.so fai a.s is ii<»( left for the (,\)de of Procevliire) are 
placi'd ,s«‘cn*s to !>»' what will ensure ihi.s very desirable Sell-adjustibijity of Punishuient 
to the almost iiidimiti'd Variety of (.'uses ami (.areniustanees wdiich must occur wiiliiii 
the immense K,\teiit. of Tenitories for wliieli tlie Codi* is intended. 

The TU’xf. mwV Peainre pn'siuited lo the t^ale seems be the general awarding o{^ 
Part of the Penal F'iue to tlie injured Party ; and this seems a great Iui]iT(.»veiuent on tlm 
former ,Law, beeatise tlic Praetiei' is in itself very eqnitaVde. — Ix^eanse it averts futtire 
Prosecutions fbr ('oiispiiaey, and al'^o Civil Suit.s, ■ and boeanse it will duly (and I think 
not more than duly ' stimulate the apathetic NativovS to pnrj>ocute for (Times which they 
\v</fdd otherwi^<‘ suffer without sinking to bring the Offender to Ju.stioe. 

The ne\t new F«‘ati;re ’M'ems to bo the giaduatcil System of lining for false Charges 
and Lvidenee. and foi- .lc/.v tending to inculpate tlie innocent. Of this also 1 express iViy 
ht.nnblo Appr<diati<»n ■. ami I aTo beg to nflcr for CjonsideruUon, whether in suoh Ciisea 
the falsely Accused .should uot lx‘ comjHjn.saU'd tbr the Tixiulilcj Loss, Anxiety, 
he may have undoi'gone owing to the false Accusation. ^ ; 

In regard t.o Transportation, I would submit timt in sOmo it shoiild be. ! 

whether the Transixa-tation is to be withri^mwis or simpU fe ‘ 

'■ ,;''b i' 



. ( m > 

ia Pelial Ooloni^ ^ oontinnal Tendency ti> rel$x in this Particfular, afid therefore the 
Sentence in euoh Cases sliould be very exjm^ss and stringent 

In regard to “rigorous Imfn'isonmeiit/' it may cei-tainly in « great degm^ be mnd»? tu 
bupei^ede Cori)oral Punishment. StiH I think this Piinishmeut should be ivsorted U> iu 
aonie Cases of Thefts but the Punislnuent should not be public, and tin* Delimpienl 
should not be allowed to aj>petu* in public while his Bjiok exhihits the Marks of 
T.-ac«ration*, Jis this must extinguish every Medive for good 0<uiduet in the Deliinpieiit ♦ iyrli;ip8 also titr 
On the other hand, some liardenwi Thieves cannot Im* made to led except through their Hinpo^ might he 
Skins; and in many Ceases the mere Iin]>ris(ujn\enl )>unisln\s tin* Delincpient It'ss than his iarticicil on a Im 
Family deprived of his Labour. 

Altogether, 1 wouhl wish to sec (V»rj»oral Punishment conlined t\» So^^ond Ca‘*e.s of 
Theft in tln^ same liidivitluals. Before entering into tin? Body ot thcANork, I submit 
that the following OUence, which must be very common. <locs not seem to be provide<l for 
in tlio Cknle 

A. advances to (hdtivntors for CVttou, Indigo, iWy engaging to givt* him the 

Article at Kight Kujkvs per . B.. when it is rea<!y to he deliveretl, ohtaiiis it by 

giving to the (hiKivators Nine RnjK'es per 

A. in die above f'ase luiglit be jibsolutt‘]y ruined, ami in many (.’ases could obtain no 
jiractical Redress by a t’ivil Action. 1 submit tli.it ll’s <'onduel should he made penal 

In (.1a«se 7(i. 1 would, afler the Word ■' Assault," in the 'J'liird Line, insert “or 
*• Deirifinstratitai of Assault,’ so a.s to iuelude levelling :i tluii. ike. 

After (.‘lause lOS tin* AVords “ jirovided th.at he knows or suspe<*t.s the Olleni'e he thus 
*• abets ” might be inserted. 

In (’lause ll.*l it seems to iin* that the AVords between the \V<U'«1 “wlioe\er'’ and 
“ attempts " might be omitted. 

In 142 the WAn-ds “or Onler ‘ might 1m' insert<*d after * Derision.” 1 h.-ne known an 
Order arising out of a corrupt Alameu%n to be as enipable and pernieiou.' ;i.s an aeluaJ 
DecLsion <M»uld be 

This Clause, as well ;is 1 t.'l and lit. seiin very imjve.taid. as liny r-eognize tiu! 

Prijicipk* oJ' a ('ondi-nmrition or iinju-aelmient. testing i.olrly ‘Ui a .liidges Pioei-eiliug.^ ; 
vi'Jiereas such liiipeaehnu uis lja\e h'M\‘ioiuii‘been l■.>udenlned, expresdy iieeause ibey rest 
“ on mere lufeveiiee. ’ I venture to ]»roUoiiJK*(‘ (he abovi’ Clauses n ery judieioiis as well 
!us im[>ortant. 

In ri'gard to Clause lllS, it is (he only One 1 entirely o]ij* el to, :md 1 wonM :it. le;i‘ L 
iu-'ert liie AVords “by .\<’ts or 4’breals ’ l*ef'ie llie Woi'd “ obstiiiets. H may hajijufi 
that t he Sale may be v* rv unju'^t, and l he Odiousness ul llie Sal*, it (he I a\ it arises 
from, will b(‘ brouglit to the Notice of tiovi rnmeiit by .s-am- Diiliciilty in (he Sale ; and 
the (k»vernment. with its excellent Jntenlions, will jdv.a>s be gl;id <jt Midi Imhx ;i-5 a 
Biiekwardne.vi of Pureh.isers may allbrd. 'riii;. no/'e/y po.‘..v»/7 ()b'l nnl ion to the Sale is, 

[.submit, iK'rfiajt ly h*gitiinate, as is siieli <’onv<rs;H ion reganliug the Merits of f.la: Sale 

as inav m;tke the (M»Tiimnnity hold ba''l as Pureli.'i'.eix ■ \ et such ( ojiver-';il ion wouhi 

undt'r (luN t.’laiis*- be penal, as w’ould lx* e\» ]i a Peison obsi met ing I he Sale by inloi nong 

his b’rimids lliat the Purchase was on aiis otJar a'XM.ijnts urnnhisable p. rh:ij" t.here^ 

are not many Uevenm* Ollieers who wa»iild tlnis sirain the J<;»w to Ihi- I'mpo-e,, of 

Revenue; but thet'kiusc whicli iietincs a Pi (jples Lights ot y/oss/zv' Ib'sif.tmn e to an 

odious Tax is ]ierhaj»s One of the m.i.st fuTidaim ntal Impori.anei' in the Dode, and ()ne, 

there.fore, whicli dmuld )»e tlie mo*<t ]»reei.sely wordeil 1 would alt<igoiiiereaine:.tl^ p'e«>in 

mond that tin* AA'ords " by Acts or 'flsvi-at-s '' be inserted, as above snggi-stnl Th'* Words 

mav hereafeer be also of mo,e eon:dt,utional Importane* tlian at, pre.-.enl, for it may 

be "that fiome Freedom oftv; (Opposition may licreaftev prose a Safeguard againd. t h hf t n miki 

aggrcsslf-e Oppositiou.t ' 

In regard to Clauses 171 and 17-^ I submit that tin* Ihu.ishmeut would in majiy 
Cases bo inade(piat<j, ami that a OradatJnii of Ihmishmeut luight lx* made. I would in p, j,, 

short recommend that the Otrouder might ]>e imprisoned for a Penod erpial to Hall flic 
Period the Party rescued might have fo remain in IhiMiii. 1 would at, ]<‘ay lemaik. 
tliat the Punlslinient j'»rescrii>ed }»y this (daijsc; would be a small Preve.ution to the 
Rescue of a State Pn.soner, wdio wamldgivc a ridi Bribe to make lux tujaids onl\ H'unfttKt* 

Resistance against a Ke.s(:i|e. 

Throughout the wlolo of Chajitcr 10 I would wish to see fhe AAord “ Dejzo-ition 
sub)$titut(xl for “Evidence/' because, notwitli-^fcanding i-Iu' Definition in f’Jau-c UiS, 
an inattentive Person may exclude from his Jdca.s of Lvideuctf a Piosecutor s or s 

Deposition. 

In regard to Clause 2OH, it semas doubtful what constifutivs ’An Attr.wfti to Mnngglo. 

In some (Jountries a fal‘-c Alanif.-sto or Statemeut of Coods is eonsidereu such, and 
in some it Is not Porhiup.’s the Words “by AVord or jAtc«i ” might D* imserled altei 
“ AttemptH.*'^ 

Clause iLJ2 scarcely seems to ]»rovide an a<lcquatc Punishinent for some Casi s wii.c)* 
might ^HJeur. The reeiralning a Post Ofli(?i* Runner, a Doctu*. a Pemm, or MesHcngor of a 
Peraon, in m*ed of a Docjtoi*; wight involve Results to obtiiin which tlie Delinquviit would 
gladly umlergo a small Poiiisliinent . 
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wlieitM in -8S4 ii in extended 

ef the^Latr Aotddnc^lje'a&iiaSji^’ ^ ^i ^^ 

JAM^0fon in to follow, and ibat the l^aw diQiild. a^ leal^ ' he ^iel^piiai^ 

^ifei^iial tteference to l^e Exceptions, as it may otherarbe mqr pm iiidaeqiisA^^ 

^th'ihe whole Code* ^ vv.-it--: ^i_.. 

The last Bemark a|^es to Clauses S69, 370, 871, 578,400, 401, 408; 408, 404, 41)7, 
408, 409, 410, 411, 412, 418, 414, 415, and 416. 

In Clause 368 it might ho advisable to insert the Words Animal or^ bcfotS the 
Word-‘Thing.^* 

In regard tA the Attempts referred to in the 346th and following CUttaes, it rntglii be 
advisable to class them luider the Crimes they contemplate, where a Person might be 
more apt to look for them. 

In Clause 390 I would insert the Words ‘*or suspecting " after “knowing.” ^ "' 

In regard to Clausens 460, 461, and 462, I think that the maximum of ]l^nisbm€ht is 
too low, considering how difficult it may be to prove and recover from tlie Definquent all 
the Pro|)erty taken. A Party once dis{)osse8sed of his Pro|>erty, on the Pretext PS a 
legal Claim on it, is thus often in a more helpless and worse Condition than a Person who 
has suffered Gang Robbery. Furthermore, a Party who has committed Gang Bobbery 
may esea}>e the Penalties of tliat Offence by pretending some not quite impossible 
Claim on his Tictim which will bring liimself rmder the milder Sentence contemplated in 
these ClauseH. 

At present, even when a Debt is not pretended, a Party sometimes forcibly carries off 
valuable Profwrty under tlie Cover of a direct Claim (os Inheritor or otherwise) thereto, 
and the Claim of the dispossessed Party is by false Evidence or otheiwise so represented 
that all he gets from the Police is a Rt^ference to the Civil C’ourt, where he gets but 
little Bedreus, not having Evidence to each Article of Projicrty taken by the Claimant 
who robbed him, or her, for it is generally on Females that this I)eHcrij)tioTi of Robbeiy is 
coiniuitted. 

Such Cases form a great Portion of the Wrong which now goes imredressed, and 1 
could have wished to sec some more effec?tual Provision in the new Code for the Prevention 
of it. 

The al>ovc Remarks may rather brief, but I hope their Brevity will be taken 
rather os a Sign of my Approliatiun thai\ of niy Imving but cursorily examined the 
Code. Had I yielded to my Inclination to commend all the Excellencies I met with, 
this Report would have been ncsarly Ten Times fis loitg. 

I liave said that I humbly consider this Codt; lulaptecl Ijoth to the most prostrate and the 
most elevatecl Conditions of Society ; and to this I would add my Belief that it will be 
found Tfiofft applicable to the latter, and that the KxcelJcnce of this noble Work will best 
1)0 appreciated when the hitherto di*nicd Boon oSprimary Edncaiion to the Masses, and 
reformed Mumoijxtl IneititutlMms, have raised the now prostrate and abject Popula<^ to 
tiie. Condition of thinking B(ungs and Citizens. It is then they will best appreciate and 
obey (not only in Deed but in Spirit,—not only passively but actively,) this excellent Law, 
and mvo to it, instead of more animal Obedience, their Honour, their Love, and their 
intelligent Co-operation. 

I have, &c. 

(Signed) E* 


J. C. Taylob Esq. to the Registek to the Provincial Court, Southern Divisimi. 

Sir, ^ Joint Magistrate’s Office, Salem, 20th December 1888* 

In acknowledging the Receipt of your Communications dated re.spectively the 18t^ 
and 80th June last, 1 beg to submit my Sentiments regonling the Penal Code framed'by thq 
Indian Law Commissioners* I deem it a most excellent Work, and as One well 
calculated in its Provisions to meet most, if not all, the Offences prevalent in 
for many of which the existing Regulations do not sufficientiy provide; and, as, fijr ,as 
m^ limited Experience in Judicial Matters enables me to form an Opimoo, the Pes^ii^ 
laid down in this Code jwe adequate and pre^r. I con see no l^eots in tliepripipQMd 
Lav, excepting the Omission in the Second Chapter, of C!orpi#nl P qniMhiitn>n t^ 
t|on of Penalty 1 always considered the best for the Suppreamon pet% Th^ ; 
have no Doubt its Oontiumuioe may be rendered nnneoessaiy ^riten raialfy nTfirTW tifl 
by the Lav Commission for such Offences, of xigoroua Tmpyturinmen t 
have been brought into full Ojxtration. 

« In oottclusiou, 1 b^ to apologize for the Delay that has ooeurred in the 
tt this Report, but it vas uhavoidable, and caused first by Mr. OgSvie's 
the District, and then that of Mr. EQiot bis immediate Suooessor. ‘ 

V- a Wavs' 



a»- P - wwe‘ IhgoBuOk^ 

, , ^ proptfB^ m the CJc^ 1^ Fine a^ Iimiroei^ 

iwiio^ havixig properly behaved ftom il^ir Infiiiicy, may mbef^ueeil^^ 
$^,aiiy Oriiifeee^ wi^ the BxfNiKpliioni of Homiquie^ oommitted hy 
Ihi^^rmediate bad Habite, Aberration of gcxHl UnioUinilwdi^ mconentary .Anger 
tlun^ 

A iM» ee regarding the Pimishment provided agaiiiat thoee who profee# in oommi^ting 
QatiBagt^^F^ Treadiery, Thef^ and Bobbery, I am of opinion Uiat»it will in no 
-‘fifW qper^^ them. It will, on the oontraiy, indulge, them in promoting their 

)nd ])ealings, and will gradually augment the Oommisaion of the OriineB, to the entire 
XMriment of the IndividunlB of mild and simple Nature. The only Beuicdy against 
them is. 1 believe, the Infliction of Oorporal Pimi^ment. ^ 

. 4.,'^e Practice of Amputation and oilier severe Punishment, which pi*evailed in the 
pays of iSTative Rajahs, having descended from the ancient Law, is abrogated in the 
present Empire, and oilier Punishment, such as simple Imprisonment, Traiis|K>rtation, 
public Exposure, flogging with Rattan, and marking the Formiead with Godna, is substi¬ 
tuted to all the Crimes with the Exception of Homicide, and subsequently the t)se of 
Rattan is altered to tlmt of Cat-o*-Niue-Taila 

5. Now, as it is proposed in the aforesaid Code that even the Use of Cat-o'-N iuc-Tails 
m resolved to be proliibited, I am decidedly of opinion that it will, instead of diminishing 
iho Crimes, augment tiie Perpetration of the same, and will take off even the Fear of 
I^uni^ment, and so the Exercise of the Cruelties against the good will increase in the 
Worl4 

(Signed) RnDDi Row, 

Late Dew'Hij in Travancore, 


OBSERVATroNS of TaM-BISAMY Mooweli^y, the Scristivdur of the Zillah Court of Coin- 

bacdtiuin, upon the new Poiial Oo<lc. 

I HITMBLY lieg leave to o>»8erve, that the Penal Code is framed witli excisessivo 
Moderation and Leniency, as admitted by the lA-^gislators themselves, iu the Worcis 
Note A-, viz., “ But we think it probable thait many, even of those who coudeinii the 
“ English Statute Book as sanguinary, may think that mir Code errs on the other Side 
** (Leniency),'" and they then firoceed to show tliat it is necsessary for the Security of 
aufe to make Distinctions in the Punishment lietwecn acttual Murder and other atrocious 
Crimes, such us Dacoity, Gang Robberies, &c., but wliich the whole: of Euro]>e punq^hes 
with Death. 

2 . In the flrst plaoe, I. beg leave to remeo-k that Civilization and nuiral Superiority <»f 
Euro|ie do not exist in the same Degnn* in India 2dly, The Strictness of Police, and 
the consequent Detection of Crimes by the Vigilance of Poiic*e Oflicers, are Adviuitsgi^s 
which India does not enjoy in the same Degree as Europe. For the immense Tract of 
India is but ill provided for with the Gflicers of l\>Jice and |s«rhaps it is impossible to 
provide with greater Efficiency, soiueliow resembling Euro|H*an Pt>Hc(s, without great 
additional Expense to Government. llenct; it naturally follows that <Iiie Tenth or 
scarcely One Twentieth Part only of the Crimes committe^l in these vast Territories is 
detected, and very few DeUnqiientH are brought to Justice ; others go with Impunity, 
puraiiing their own Depredations at large. Even the few Individuals who have 
Jtappenod to fall in the Hands of Police, and for wlnwe Conviction so much Piilns are 
BCcessaiy to be taken, employ their Friends, Relations, and Money to defeat Conviction 
aj^d tbe Ends of Justice. 

• 9> Should, after all, the Law of India punish iliein with greater Moderation than the 

,.lAw of Euro|>e, where every Evildoer is almost sure to l>e apprcheiide<l, where J« the 
'of Punishment which alone can suppress these Doprcidations ? and whtu'e is the 
:'S0OCiity for Lives and Prpjierty of the innocent and defenceless Inhabitants, wln> 


■ I; ;® Tf Histoiy of India is consulted, the Indian Government would ap|>mr to liavo 
such Depredators with severe Flogging, Banishment, Mutilation, nnd 
adnditted of various Kinds. 

^ of any One of Indian Governments, either Hindoo, Mahoniedan, 

feeding from 500 to 1,000 Prisoners daily in c^acb Disiiiet, and keeping a 
upon such extensive Scale ? It is surely an European InventicSi. 

' 'The ^eon bdly be considered as tbe best Preventeve of Crimea in India. 

^ Cfeii lion, of the Xsv Conuniasouers, tiiai 4 Distind:inn of 
Seeuritj of Life, I have to remark that Gang Bobbem, 
’Honiiee dt th^ Viotims vitk oerfeain Fear of &3awtanc(% 

-0«fa» » toeir'Object, theyhave no Enmity towaifiM 
„4lke «Mt'.iMe«Dipl!flib tiim 01)$^ the Oafat of Money and 

n^'er vrifi not sfofi.tiem a Moment to ooiwott 




imnecefiaftfy 


Siudi 

BesifttoDce -M oflfeted, net tii^ 1^ 

^S^idtoi^ of their Obj^st and EsiterfxrieEi^ hfcmii^ ^ Baperie^ 

-with h view to eecajie, after acooinph|liiiig thiNb^ 
when xio Consideration in the World will^deter theid h^om oommitting p^lWnBd 
-Tidience to any I-iengtli, even M without the leaet Heeitation or OoinpuE^ioi^ 

Heart. They originally oame })rer>ared for the worst. It is the CSre«mistan<»' iliM 
renders their Guilt more or less considerable. Their very Undertaking, and going with 
armed Force and ojiien Violence?, implies Blooflshed, and Murder wImm necessary. The 
Will and Detennination are not wanting, and the Remembrance of Uie Provisiodlis of the 
Penal (’ode will never ojr»erate in their Mind for a Moment; but the Exercise of atrodSbus 
Cruelties is prevented often by tlie Submission of the Householder, and Surrender of his 
Property; 

' 7. Therefore the OonBcquencc of these submissive Acts of the Victims cannot be pleaded 
with any Justice as Motive of Leniency towards the guilty, who were quite prepared' to 
indict Woiuifls, commit Mur<lor, and other Atrocities when there may be the least Rems- 
tanee or Hesitation <»n tlie Part of thts Victims to deliver up their whole Property. 

8 . The only PuTiisliinent provided for in tlic Penal Code for such Gang Bobbmies, 
though utt<mded with bloodshed, V»ut in -whh'h the Wounds inflicted perhaps happenetl 
to be, though severe, just not mortal, and from which the unhappy Victim had the good 
Fortune to be cure<l, is Traiispoi-tiition for Life. 

0 . On tlie Terror of wliicli Punisluiiciit in the Minds of tlie Natives modi Value is 
attached. This is in some degree true formerly ; but frequent Examples show that so 
many Convicts have returned with Impunity and without lletceiion,—so many are now 
at large in India,—tliat this Punisliment hu«l now ceased to be dreaded os before. 

10 Py the Provisions f)f the new Code greater Encouragement and Facility are 
afforded for returning from IVansjiortation witliout Detection, btyeausc under the exist¬ 
ing lit!gula.tioris the Punishment for returning from Transportation i.s made Capital, and 
Detection and l*roof of Identity more easy by the indelible Marks of Godna, which is an 
inviuiable Accompaniment to Tnuisportation ; whereas by the new Co<lo lioth of these 
seem to be abolisbed. 

IL It is now simply j)rovuled that the Ciuivicts wlio return from Transportation 
should be truusporbid for Lite, viih; Artiedes 203 to 205 ; but with regard to the Ckmvict 
who returns, and whose Sentenai is already for Life, what is the Piiiiishment ^ The Code 
is silent. It must be presumed that ho should be tranHj>ortod ngiiiu. 

12. The Terror with whicli “ Black Water ” was regardo<l formerly i.s daily weJU'ing off 
the Minds of Natives, who iu*e now g«merally acquainted with Voyage by Sea as well ^ 
as by Liuid. 

I"!!. The natural March of Intellect, the Knowledge whicli, by Education and 
Example, the Government takes pains to inculcate into the Miuds of Natives, and the 
Storie.H told by the returned Convicts from Tninsportatioii of their better Treatment in 
the Islands, have all bt'gan to oi>crate. greatly iq>on the Minds of Natives. They hear that 
tlw^ Islaiuls to w hich the (^mvicts are tnins{>orted are as fertile os India ; that the Con¬ 
victs are not worked there Avilli the .saint? Hardsliips as in Gaols ; that they are not 
fettcrtul there ; that tlmro are Cppovtunitics of procuring Money for their owm Use, and 
corresponding by Letters wdih their Relations by means of Merchant Vessels ; and that 
there i.s also a Possibility of returning One Day to their Relations without Detection. 


14. Thi ‘se Refiorte, whether true or fivlse, can never iiail to lessen the Horror to winch 
they w^erc? subject fonnerly ; and tb6 Mystery ** Avhich overhnngcd the Fate of the trana- 
j>orted CJonviets is all vatush(?d. They know now what it is ; they look upon it os a 
distant Pilgrimage, either to the 8hor(?s of Ganges or Juggemath, where there is idso 
a Possibility of not returning at all. Any little “ Mystery *°that may yet remain in, 
Minds of Natives who reside in remote up Countries may very soon vanish in 
Time. 

L5. Tlie Sepjiration from Society and Family is certainly a great Evil; but it cannot 
be more dreadful tlian a voluntary S<maration tor a distant Pilgrimagie, or S^baril^fiito 
of Native Troo}>s on Foreign wrarlike Expeditions, in both which Cases the Betum 
Parties Jiiust be doubtful. ' ’ 

16. The Law Commissioners themselves admit tliat ‘Hhe Efficacy of this Puxdi^iliii^t 
is weakened ” if transported Convicts should return freqtleiitly to tlm Soch^y ^ W 
former. Friends, &c. On this Hy|.K>thesia, therefore, I. aak where is the fmpotitehee'of 
^nishment for so heinous a Crime as Gang Robbery attended with Bloodshed ? Gktf ; iit 
^be regarded os next to Death ? ' , , " 

' «]7. It would be much better to make a Distinction between Mmple Death and 
/^hing more dreadful than simple Privation of ^e^ for hangi|lg in Chains alter 
\ca& TO regarded as more terriiic as an Examplev tliough unattended wi^ 

'“'the guilty* 

la The Punishments are intended in mmeral for Two Reasozi% boih:/M 






.via 

to'ixdtigii^ 

^ If^ .ihA>^$tod^''/, BMdes 

otkgfiA to bo Md jo iiatoi^^ iti ^ 3ii4g0«» who will «m»o 

ot i^heili^^ra Oaag Bobber deserved DeOth or Joiot* from the Ciitmmstiai^a of the 
<ilOa^ Nature or otherwise of hia Ooudvct; end up Judge» it mwt ;be 

. aBowpd^ would paee a Se&tence of Deatli on a Ckuaviot if he did not reaUy. deserve it. 
01 iott(dl» .however^ an errcmeous Judgment be passed* there is eoiiipoteiit Authority to 
Ptudahmeah 

.« ^SKK 'I therefore humbly conceive tliat there is no Besson whstevor why the Law^ould 
abir be M severe as possible towards a Set of lawless Banditti^ though ntetely for the sake 
, of striking Terror into their Heart; ftir the very Provision of Capital Punishment in 
the Penal Code, though its strict Kxocution may be very rare, would strike a great 
Terror in the Minds of Natives in general, and produce most t^utiuy £tiecU of pi'eventiug 
^Crimes in. a great measure, 

21. I humbly conceive that the Forfeiture of all the Property of each liulividual of the 
Gang is another Measure wdiich w^ould strike tlic Evil at tlie Root. The Cupii;lity and 
Avariioe of these Depredators would prompt them vciry soon to the Sense of PrcHcrvation 
of what they hod got already, rattier than to ex])OHc and liaxturd all that they possess by 
an Entorprize most danmroiis and uncertain, arising u})on mere S{H.H?nlation of enriching 
themselves further by Hunder. 

-S^ Such a Provision would be most beneficial, both as a (^heok against these Gang 
Bobberies, and also as a Means of co]n]ienaating tli^ wretched Vii^ims for their SuffeHngs 
and Loss of Property, The First Part of the ProecM*ds of such Forfeiture may be applied 
for the above Purpo.se, lunl out of the Jienminder unotht^r Part may be enipJoyed fi>r 

S ensioning the Family of those Gangs, without leaving them to tSt^arvaiion, and the; 
urplus, if any, can be carrif*d to the Account of Govcruirirciit. 

2S. Should this not be tlionghi ailvisablo, the Sufferers by Gang Rubbery must be 
invariably permitted to institute ('Iivil Suits for tlie Recovc.ry of the Proya»rty or the Value 
of the Propeiiiy lost, against the Individuals «>f the Gang, or their Ksiate, lieira, &c,, ^c, 

21?. With regard to the Flogging, which Is abolished ait< igrther, 1 luniibly beg to remark 
that the Law Commissioners nave shown only where it would be inusi simsibly loll, viz., 
by the higher Qass of People, and tlien they adopie<l it gc.^iierally without considet trig the 
low<?r Class ; the Flogging is wanted for the lower Chuss, and not for the higiier CMass. 
If Flogging were not dealt witli to a Cixily or common liabourcr, to what other Pniiisli^ 
ment can he lie sensible? Fine? ^No ; for lie has nothing to pay. Simple Iiiipiwuiiiient i 
He is very happy to eat his daily Batta, wliic^.h must be given to Iiiiii, and no Work- 
Rigoi*ous ImpriHoumcnt ? There is nothing terrific for liim in it, for he is commonly ust^d 
to work eitner at home, Field, or Gaol. At home, he must share liis F<km 1 with his 
Family, but he would eat all himself in Gaol. WMicre is then the Puiiishiiieiit ? 

25. By Imprisonment the real Punishment is iiiHitd^ed upon the inTUM^eni and unhappy 
Wife and Children of the Prisoner, if he lunl any. ^J'hey art^ starved to ihuitli by de}>rivjng 
them of the only Means of Support for procuring a LiveltJuiod. The ?.jaw (^otnmissioners 
are sensible of these, as may be seen by their Note A. <»n the Subjexrt of Fine. There they 
have left uiide^nded as to the Punishment to Is? suhstituted for Fine or Imjirisonincut ; 
but when Flogging came on under coiisideration, they with an uiK^ouiinou Leniency of 
Heart forbid it for every CUass. 


26» There was a Prisoner called BiuiinaPillay in Gaol at Cornlsuvmuin, who was repeat¬ 
edly brought again there for petty Tlieft.s, committisl as scKiu as ho was rehtfisi^d from Gaol, 
\at the Expiration of his former Jfentcuce. Ho lusjd to t«dl bi his fellow Prisfiners on the 
.Eve of hu Release, that they will soon see him again. Accsordingly, wlieri one4F? las was 
TOlcasfsd, the very same Day, he .went to a Wiuuans House, in broad J>ay, and took a 
iBlrassVessel, and, without wisliing to take any Precaution <if ctmcealing if, ls*griu to run for 
f^Wmere Purpose of attracting the Attention of ilie Bysiandcr.s. who overtook him cjisily, or 
, ,^/mUier suffered himself to be taken. He ccmfrssed the Crime lasfore the Pfilirc, before 
Ijhe jC^ mInal Court, and, what is very extraordinary, before tlie Court of Circuit before whom 
ibe 'ii^ committed as being an old Offender, though the Theft was of a small Value, and 
io Five Ye^^rs Imprisonment with Hard Labour in Irons, and Thiriy-tiinct 
—with Gorah. When asked why he committed the Theft so soon aft<?r his Hehiase, 
^jv^ersd candidly and finely tliat he had no Memis of Livelthocsl, except iti Gaol, and 
Itt'Beai^ WM to return tbitber. 

tke only Part of ibe Punishment orderefl by the Circuit Ju<t^ which was 
l?i^, is the Flog^png, at which alone he med fin” Mercy, nleadetl tliat he 
^ af ..A^ie, and cannot under^ so heavy a Punistunent, nut w'ould *di<', 

ti^^.oeratal Persow yet^ 1^ Bauma Pillay, who prefer Gaol as an Asyliini 
^ ' To siudi Pec^e 1 hi^ to aak what is ’ the Punishment pi^vidod for 



.,What it ^ aud.^hat, it may he, I cannot 

hereafter I 


li« hMaJht iiUio.-Qpii^ 



v( 

Ck>o3i^pi^4^^ti«iu^iien, isK,, irl^\a>« tbe 

is their Funishmexii ? ^ - v \ > ••:■ * ■' 

every Crime ie to he visitecl by Iiaf^hcHos^iit'eiid 
Fekml'Cocie, the Gaols would be inundated with Kiaoners of all kind, and. the Gho^iwil** 
nairat will have to pay a i^reat Hum of Money for Batta^ tmleas <9otnpaDsated by SShie^ 
widflii t)ie richer Claes only would l>e able to pay. If the Flogging iiMiat neeowaiy to tte 
hd^unng Class to exact Work trcun them, and prevent them firom falling into Gie idle 
Habits if they are not employed, were totally to l>e abolishedy it would operate as n 
serious Injury to the Country at large; for if Goveruinent cannot by JUaw inftw^ 
Cor]»oral Punislnaent for seriouM < Crimes, such as Tliefl, Violence, V^illany, &o., a. foitioii, 
it would be illtgal on a Master to exact Work from liis Servant by Flogging, in a Land* 
fiolder to exact his Work of Cultivation from his Jjabourers, &c, 

31. The pjor wretchtid (.’lass of People now entirely df^pendent upon their natural 
Superiors aiul Pi'ot€^ot<»rs will in Process of Time learn how to resent Floggii^ as 
Injury, ami will cf^inplaiii against their Supt^riors, and the Courts would be bounu to 
punish their Mastt^^s by Ijuprlsonmeiit or Fine, under Clause 342, for Assault, behoe 
tlie jMJor (.>1 hmk will he thrown out of Employ by their natural Superiors, and more eftib* 
missive and indn.strifjua Men would be sought after. I beg to call to Notice the extensive 
Mischief this is likely to caiise in lower Society in India. The Flogging, I beg to repeat, 
is most necessarily wanted in the ('Courts of Justice iw a Punishment more sensibly fieJt by 
lower (yhiHs of J’eople, and also for the Pnivention of similar Offences by othexB of tiie 
same CUnas, as nn Example. 

32. The? same Remarks apply to the Abolition of £x}K>8ure either of Ass, or Pillory, and 
Godna. I’hey ahsoluiely wanted as Examples an<l as Degradation in Society for 
those who have committed most shainefully such Chimes as deserved them. The moral 
Effect at tiu! Sight of sucli Ex|a>Hian is veiy gwat and im]:K>rtant, and very necessary. 

33. If all tlie heinous Ch*iine.s and slight Offences were treated anil punished in the 
same jrionotonous Way >>y Fine or Imprisonment, where is the Distinction between 
simple Offe,m',pH committed at first l>y the Frailty of Human Nature, and wilful and 
deliberate A<;ts of Rasenesa and Villany. Wliat Satisfaction is it for an honest Mon who 
goes to Gaol for a few llays fi>r Want of Money to pay a Fine which wa.s imposed upon 
him for giving a Plow to his Servant or Equal, to sec a Villain who goes likewini^ to Gaol 
■with him to stay some longer Perioil for a most shamcftil Oime, for pro|>er Conviction of 
which Proof may hav<*. la^eii found inaileriuate V 

34. In cotichisiori, 1 am humbly of opinion that tlie Penal Code is enacted by the Law 
Commissionera with greater Ijeniency than all the otlier Legislators of Eui*ope and India 
have hitherto thouglit proj>er to do, and coiiseijuently the due Punishment and Exposure 
for several heinous Crimes, and the Flogging for other OtTences, are the most serious 
Deficiencies throughout the whole Code, and ought to he most iiect'SHarily supplied with, 
for the due Administration of tFusticc, Security of the Life and Property, and the general 
Prosperity ami Tmnquillity of the Indian Empire of the British Qoveraraent. 

(Signed) Tambisamy Moodelly, 

Zillah Court Seristadar. 


Enclosure 5 in No. 78. 

J. Haio Esq. ti> the REtJTSTEit to the Foujdakry Adawlut Court, 

Fort Saint George. 

Sir, Cliicacole, 31st July 1839. 

1. 1 HAVE the Honour to inform you, in reply to your Letter of the 19th instant, 
that I have not yet huil any' I.iiusure to draw up a Report ui>du the proposed new P^ksl 
Code. 

2 . I concur iii opinion with Mr. James Thomas, tliat our Madras Code, tii<ni|^ 
anomalous, is superior to that of the Indian Law Ci^mmission; and if the Object ell 
liaws be the Attainment of a fixed and known Rule of Conduet, surely it muflt be 
very unwise? to repeal those which are now known and generally approved of by the 
People in the Provinces under the Presidency, and substitute for them a new Code of 
l4aM% founded u}>oii no existing tried System of Jurisprudence, but aapiring toconi M it le 
in Theory the Perfection of all 

S. The gi-and Principle of not assigning Penaltiee of the First t>Mxe6 toOAbiu^. 
an inferior Rank does not appear to have been attended to in the OoiiatrnetfOn/of the 
new Cod^ ^ ^ ^ . y'.:,.- 

4. Capittvl Punishment ia very spaimgly inflicted .under the precumt Madi^ 
and tlie Punishment inflicted in Pxwtioe ^ every Crime uniter it is 
it would prol)ably be under the new Code; but wbeie Impxoveme^ ere 
may be effected, and where Defects are discovered they.iinay^l^^ ■’ 

greatest Improvements in Punishment would, I to inetease 

redNfoe ^ Imprisoniimixt, snd^a^^ of 

to^ceirtsiiri ^ '* ' 



'(y 

^VQ!de and pumle 

lCa4l»r/iiikdtibEifift^^4ll4^dbnE^^ Enaciitieiito, 

h^ w not, 1 irtODI not presume tb' dMedMiirie ;' no Hesitation iu 

4 ee|iepji^j^ of thcvt Qenil«i»ioiV( luotd and aide Hepori upon the 

>6; fieeiiiff no jProqpeot of mj* having Leisurs for several Honihs yvt to prepare a 
now daily engaged in Oourt^ and suffering from Oatorni, t have 
ventim^ to offer these lew brief Bemaiics upcm the proposed new Code, which I hope 
^may not be sabstituted for that wliich has worked so well hitherto in the Hadiw 
Frwdency 

I have, Szc* 

(Signed) •!. Uaiu, 

2d Judge of the Provincial Coui^t, Northern Division. 



James Thomas to the Register to the rouRT of CrecriT, Northern Divirfoii, 

Masuli|iaiaiu. 

Sir, Rajahmundry, Zillah Criminal Judge's Court, 10th July 1H88. 

Referring to the Letter, under Date 14t}i Apiil hist, from the Rt^gister to the Court 
of Foiydarry Adawlut, requiring th€'. Officers therein noted to submit any Rt^inarks they 
may wisli to offer upon any of the important Suggestions to which the proposed Penal 
Code relates, to {>oint out Defects and siiggt^t Improvements, wliicli Letter was tbrwardeil 
for my Information find Guidance on the 27th of the same Month, T proccHMl to Hubniit, 
after a carefiil Perusal of the whole Code, together with the Explanatory Note's which 
accompany it, such Remarks as have occ^tim^l to me. 

Paragraph 2. I trust I sliall be stri<Ttly within tin? IVoviJict*. assigned to me if I fiYsely 
remark upon the Provisions of the Ci.k1l*. My Apology is, that on an Ccc^osiou like tJie 
present, when so many importjuit Questions are invc)lved, and the future Well-lieing of 
Millions are at stake, not to ex})rcss myself honestly aTul strongly would is* failing in 
my Duty to the Government and to the Petqile undcM* its Ail ministration. 

Paragraph 3. The Cf>de, in its pre^wnt Form, os it api>eam to me, is cidcmlated to 
per[>lex and mislead where it was intended to be most plain and ]iei*spiciious; it is 
ratlier a Disquisition of Ethics tlian a (V^de r>f l.«awH ]>ro|K>unded for the (liitdance and 
Government of a Peoyde, and apj)ears to luwe L>eeii prt*,pared ft»r Pei-sons hut very 
partially acquainted with the English Language. I cannot otherwise noiv^uTit for the 
“ ~ ' find in Clnusii tith. “ The Word ‘ M.aii * deiiotc^s 

of Property to which 
erty is not said to In*. 

" in possession of any Party other than a Person/' See also C'^laiises 20th and 34th. 

Paragraph 4. It appears to have been framed ft>r Men w1k> requiiv<l to he giiidf^l by 
the most common Place and trifling Illustrations, and wlio for the First Time wen^ tf» 
have legal Powers vested in tliem, and who had bc<*n e*ducMt<Ml in hoiikj Country where 
the Administration of Justice had conduct^^d on no stjttlod or fixed Pi*incij)h^. I 

cannot otherwise account for such aKsurd and Sf;lf4*vi<le.iit ( -ast'S as tlu^ following : |•n.g(^ 1 1, 
Clause 6th, Illustration A* “Aw. gives Z. Fifty Strokes w'ith n Stick. Jiere A. may have 
“ committed the Offence of voluntorily causing Hurt to Z. by the whoh? Ik^ating, and 
“ also by each of the Blows which make up the whole Beating. If A. wt»re liable to 
“ Punishment for every Blow, he might bo iiupriscmed for Fifty Yejirs, One for finch 
** Blow ; but he is liable to only One Puuisliment for the wdiole Beating, Again, 

Page 15, Clause 71st. "A., Parent, wliips his Cliihl moderately for the Child'H Btniefit. 

“ A- has committed no Offence," Again, Clause 72. “ 6. Z. is carried r»fl’ by a Tiger. A. 

fires at the Tiger, knowing it to be likely that the Shot may kill Z.. but not intending 
^ to kill 2L, and in good Faith intending Z.'b Benefit. The Tiger drops Z. It appears 
^ that A.’s Boll has given Z. a mortal Wound. Nevert]ielc.s.s A. has coiiimitted no 
“ As also the Illustrations whidi follow under this <*hiu.se, a» ivell also 

CfaMIse 7Sdf which enacts that “ nothing is an Offence if the Harm committf^ fte so 
^ that no Person of ordina^ Sense and Temper would complain of such Harm 

lllustAtion whidi immediately follows, explaining, that “ if a Persc»Ti iti getting 
into a public Conveyance happens slightly to hurt another, by pressing him against 
-^ j^ieSide of the nas not tiiereby committed a pun mliabie Offence and 

tiie Hlustetions of Clause 69th, Oue of wliich only 1 quote, the last in ordfsr, but I 
eiitoeat BsAnmoe to the Remainder, all os equally absurd and trifling. “ (A.) A Friend 
«trZ.'s House m 2L*s Absence, and writes and seals severed l.^tterH there witli 
*f Papeik aai4 Wax without asking any Person's Permission. Heixs, if the AdiuainL 
** ailfoe Au and 2L be such that according to the Usage of Sodoty the Ckmw^ut 

Prepay must be iinpli^ here A. has coimniited no OffVmce." 
and ito^BliietrationB, showing that a mad Man is guilty of no punishable 
Offoooe kifi another Person, the lattor having a R%hi to defend hirusf^Jf; 

aa wefi XSause Sfi ; lUmdration^^k) Pa^ 95. “ A. being on 

“ Z.V.Abaieiaea,; anu takes away a Book 

without Z^^e it is probablh that Au may have exmoeived tliat he 
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“ had Z/h implied^Conseiit to use Z/b Bwks. If this was A.'s Impte^ton, A. hms not 
coiuuiitted Theft" Ah well also the Illustration (p.), that A. committed no Theft in' 
dcsstroying a Book with the ContentB of which he was exasperated, in the Presenpe of 
the Bookseller. But 1 forbear any further Quotations j yet the CoinmiBsionca^ 

See? prffatory Ucive dcHcrihed such J illustrations as ** cxhiiiiting the Law in fiiU Action that the Code 

Aiiilrcfis. “ v?ill at oiuje he a Statute Iksik, and a t'olSection of decided Cases," as being “ Instances 

“ of the practical A|[>pIlcatioii of the written Law to the Affairs of Mankind/’ and as 
“ greatly lUcilitiitiug the Understanding of the Law% and at the same Time serve ns a 
*• l)efen{^t• of the Law." Having thus oit^nl InstanccH, and given my Opinion of the 
Stnuftun* of the Oode, and stated iny Objections to the Mode in which it has been 
drawn uji, 1 proceed to point out wane uf its Defects in detail, ohserviiig, in |iai»ing, 
that if the Co<le ever sluadd becoiuc Law all the Illustrations and iimeh of what is 
contained in the Fii*st Four (Jliaptcrs w'cre hetU^r omitted 

I'aragraph 5. I am awan? that what I have now remarked upon is of very minor 
Importance in comparison of the many RcriouH P>rors which, as it ajipears to me, have 
lieen cxmimitted with nspect te the Award of J^inishment, and the Conclusion which 
JH arriveil at in a ]Mumber of Instances greatly affecting the Rights and LilH%rtic*.s of the 
Peoph» of this (\)uiitry, w hether European or aS'ativos. On the Firat Perusal of the Code 
1 W’os Jistonisluid at many of its Provisions, w jts at a hws to understand what Principles 
had giiiiJed the (^)mIllisHioners in the Foniuitioii of the Code, and wliat eminent «1urists 
they had eou.mdti'd, and W'as therefore, naturally led to refer to their “ Explanatory Notes 
but wbeii 1 oli^ei ved the false Ki^asoniiig, gruinidless Assumptions, and Absurdities with 
which thus |)efetic*e abounds, I was prepariHl for all that J afterw'ards found in the 
(^oile itself, e.s|K*eially wdien T read the Extract'? which follow Note in Page “ Twro 
^J’hings we tah(' to lu* eviilent:—1st. That some of these Oinisaions ought to be 
punished iri exiudly the .same Miinner in which Acts are punished It appears to us 
that it mny he fit to punish a J\*rson as a Murderer for ctiusing Death by omitting 
‘ an Act wlii<*h <‘unnot be pertVirmeil without f»ei*soual Danger or pecuniary Loss; for 
*■ instance, a Nurse hirtnl to atleml on a Per-son suffering from an infectious Disorder 
“ nuiTUit ptM'torm her Duty w'ithout reetfiving some Risk of InfiN-tion, yet if slie deserts 
“ the. si(d' Persdii, ami thus voluntarily I'aiises his Leath, wx sliouhl bo disposed to treat 
“ her as a Munb*rer.” lu this supposed t’ase the Nurse is ]mt upon a i.evc?! with the 
Midnight Assassin who murders a Person for his Property, ami the aJl-]>ow’crliil Feeling 
<»r ratluT Instim-t of St.lf-Preservation is not a sulUeieni (\‘iuse of Exhumation. Again, 
Pag<* 00 , “ A., a IVrsnn, omits to tell Z. that a Kiv<'r is swollen so high that Z. c^annot 
“ safely aU.<‘in}»t to ford it, and by this (.hnisKion volnnt/jivily eaiises Z.'s Death. This is 
“ Munler, if A. is a l\;rson stationed ]»y Autljorily to wuirn Travellers from attempting 
“ to ford the. River " 'I'he (Vanmissioners do i\ni provide for any Circumstauces of 
.Mitigation on this Suhjeid ; and w ith reference to the w hole of their Remarks in Note (M.) 

I would ob,s<‘rve, that tirey would have done wi.M'ly to have adhered to tlie English Law, 
i* p. .i;i to p. 60. and to have been cf»r»t.enttHl w ith the intelligible Definition therein laid dowm for Murder, 
the Notfji.” insti'ad td’comhatiiig the Arguments of a Modern Amerieau Jurist. 

Paragra|»h (». Also in l*age GO of the “ Notes " the Commissioners oWrve, “the Law 
" of Fianee, tla‘ l^aw tti' Kiiglaiid, and the Alaliomc'dan Law'" are indulgent to Homicide 
* “ e<munitted u]i<ler the CinMunstaiice Of a Pta'son being killed by the Husband on hie 

diseoveriiig him in the Act i>f Adultery with his Wile." We must own that “w'e can 
“ sec iro Ib'.'rson for making ;i Distinetion betwM'en this Provocation and many other 
Provoealions of the same Kind ; that Circumstances might be easily conceived which 
“ would satisty a Court that ii Husbaml had in such a (’a.se acted from no Feeling of 
“ woundfd Uoiuuir or AtVection, but fnun mere Brutality of .Nature, or from disappointed 
thrj'idity.’* I cannot follow w'hat i\p]u»ai\s to me the false and spurious Reasoning in 
the whole of ihi.s Par.igraph. or nirderstaiid hoAV the Cominiasioners come to the Oon- 
elusion that ‘M.hev eould see m» Distimlion betw^een this Pravocatioii and many other 
Provoeation.s of the same Kind.’’ ’J’his Jnstanee wdiich they have quoted, and w^hicli 
1 comdiule is the swongest they eoultl imagine, iIjc l^aw' of every other Kingdom and 
I\H>ple in the World (uursiders as of much less Prov<a'a.tion' than that offered in the 
Iliishand’s Preseius* by the Adulterer. I gt> further, and mninUiin that the Reasoning 
liertiLn exhiluti^d show' the Framors of the Code to completely ignorant of the First 
Feelings of our Naiurv. 1 would make One more Quotation. In Page 62 of ilie Notes 
they o)»Herve, “ that a Man wdio deliluTiitely kills nimiher in order t<» prev'eiit tliat other 
fi’Oin pulling Iris Nose sluHild be al]owe<I to go absolutely unpunislied would be lAost 
“■ dangei-oijs. ’The Law punishes ^nd might to punish .such killing, but we cannot think 
" tlmi the liaw' ought to juinislr .such killing ub MuKler." The Commisaioi^eni Imve not 
a(lv<‘rte<l to such Coiisitlemtioiis as the following, wliich apply in tlie Crt«e last quoted, 
suck as One Man being move susf'optible of Affront than another ; more timid, or more 
liaBty. No Matter wdiat liia Disfrosition, if he thought anoth^ wae-going to pull his Nose, 
altliough possibly he liad no reasonable or just Grounds for suspecting such an Intention, 
nevertheless he tliinks »o, or says he thought so, and deliberately, kills Another, yet it is 
not Munler, but “culj.)iibic Homicide in Defence." .Here, if I understand the Goinmis- 
sioners aright, they loake out that the Intention to pul) a Man's Nose,—^not, be it tomaiked, 
tlm Act but the Intention only to conimit such .an Assault as puUiii^ .another's 
Nose, is a sufficient Pm ocation tn entitle turn to the same indulgent Cooperation in 
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wmfiwmaing 

att:;]%|jS^|Sip^.Jb^ SSipit «ml Wtolig^ 9sA <pripn*4».or, to tuae 

.• io wMihwnkil «11 ‘iajie Pmuiilaid^ ^ ^ ' 

■ /, ^ Vvv Xn rage Uie Notes wm ho fotfticl aiiotlior lusiaufice of the RssbnesH 
of .the Evil they.|i^ led iutc^ hy Kfaviiig tlie Principles of the 
Lairr^ljffinning Laws .im tljfeii* they treat tiie Orliixe 

AiiortioUr aud Death euauing, m wmpurattvely a trifling OHen^, 
idlhmigh it he One for which the Law of England awards Dentlj. Tte ConiiuiaaionerH 
sayv Person administering Abortives to a Wojuum who <lied in ^nseijnenoo^ hut 
‘ wld<di waa imfoivsc^n )»y Irinii,’' is lialde io no Puniahini^t wluiU^A er* ou iu*oo\mt of 
** her Death, but liabti^'to tjio Punishiiieut |irovi4le<l for eaiiHiiig MiHcurriage,” The 
Estimate of tlie Value of the of a Human Being is Ueiv very ditfoi'eiit fi^i the 
Iaw of Ood, the Law of England, and even the Law of Natuie, 

Paragraph 8. In Page 8-I- of the Notes Uw? Commissioners pn>poHe to jauii^h as a 
Clieat every Man who obtains a Loiui b\' making a Promim^ of Repay men t which lie. 

mean to kei‘p." 1 would only oak One QueHtiiui. How is the Judge or Jury 
to ascertain tlmt the Biirrower never intended to keep his Pn.>iiii»e ? I forliear to make 
suiy furtlier Extracts from tiie Notes : but after the Reasoning exlubitod in its Defence 1 
tionCsai^ I proceed to ilie Examination f>f the Eiiuetrmmts of the Code itself exptreting to 
find m them much tlmt is in <liivet ViMritmci? with sound Prim^iples, as well as false and 
dai&geroua Legislation. 

Paragnipli 1). 1 pmpose to offer a few brief Clwervati^ais upon the t’liapters in Onler 
as tliey tifipesir in the Code, and to p<unt mit tiie Ch'imes wiiH*li appear tf> me to Imve 
lieen tr«ate<l too lei^ipmtiy ; also those UfJeiusis. on tlu* other hand. U* which U»o Inmvy 
PeiialtieH have l»een^ attiK^hed. i sliaii then point out such as have been iiia<le penal 
which in iny Opinion should not at all have come under thiM'ognizaiu'e of the l^iw, 
and OfiViiMJCH for which no Puiiishnioni whatsoewr has been provicled, nn^rely )rreiii.isitig 
tluit tlie Arrangement of the CHiapters and OfVeius's is e.vceedingl^ defective ami arti- 
ficial^ and its Phrasetdogy loose, and oftentimes tininielligible. As 1 proceed 1 shall 
)Klint out wdierein 1 cfuisider. the present CimU' <»f Mailras Rf^giilalion iniinitidy Huperi»>i* 
to that 'which claims to take its J^hiee. 

Pai'Ograpi) 10. I have already made such Remarks as «}>pcjuvd me nec^essniy in 
f^hapter 1st, and in < 1iapt«>r 2<l. of •* Jhinishim^niK.'' I would <»0e,r a Remark (/hat the 
Power vested in the (iovernmeiit of eiudi Proiideney is eahailated t^i* introtbiei* a very- 
great Evil ; that <»f great Umicrtaiiity ami Unripnility <tf iNinishirieiit. 1 consider 
C'lausc 4n, wdiieh allows a (Tf)vernor to banish for Life a Person eonsideri'd l.y the 
Judicial Tribiinal sutiiciently punished by a Sentemu* of Seven Years JmpriHonmeiit. as 
exceedingly objectionable, and liable to great Abuse. The same Rf?ina.iks apply to 
('laiiae 44. 


Panigra}i1] II. The Code does not }»ro\ide against the Imposition of ext^essive Kines 
ill heiiioua Crises. It app<*ar» to nu* that the .same lii^asoiis which liav*^ iiirlm^ed the 
Coininisaioncm itt limit the IVrbal (»f InipriHonnienl tapially apply t<» iiinitiiig the 
Amount of Eine. f tlieretVire Coii.sidei* t-laust* oO ofijeetioriable. ami woul<l suggest 
that in all Oiuhcs a M.-ixmiuin <*f Fine bt? Jixe<J by the LegiHla.tui**. 

Paragrapli 12. Cha]>ter HI, had in my Opiiiii»n bi'tter have been alti»gether lanitted, 
a« Pemona likely to be Cfilkal ujkvi to administer the. Liws i-ould not re<piire the Insiriie- 
itonn therein coutaine.d, Tlie aame Remark applies t<i tlie Pnn ision.s in ibis Chapter, “ of 
the Right of private D<;fcnee.'’ It does imt reijuire a C'*»de of Laws. 1 apprehend, 
explain when a Porson may defend himself. 

JParagmph 43. Chapti-r IV. in ( lausc 100. “ IntoxicJition is mlmiUed us a Plea in 
“ mitigation of Puniahmexit, the same as Madness or Jdiotey.*' Surtily tln.s is at 
varionciy with all commonly received Idem. *4' Right and Wrf»ng; and under tliis Pro- 
viaion a Peniem^ in a State of Intoxication might eummit a Rurglary, and not be 
puittnAied. V . 

Pknigraph 14* Cla-usc idA' makes it jujnishnble Otfence in *' any one omitting to 
** givb Information which^by Law he was bound tf> do, ” and make.s him liabic to “an 
umk|i|fced Fine, a^'d Imprisonment for Six Months." 'Phe above appears to me im be 
a liovv^i *£iUbctm^t|^ does not provide for any mitigating (Jinniumtitnces, Km>b as the 
Fowfi^f ponsequmces which such a Discloaure w'ouhl bring ujs>n the lufbritier «>r 

his 'PartjJr 'W informs against. I am of opinion the Clause is objcM;- 

Chapter be consideml a iu;cc«sary Part of the lAsnal ( Vahx 
? PtiaptjBr V. Cliiuaa lOo inake.s a Persian liable t^o Fourk^^n V%*ars 

ImpmSo^ tc]^»an idfiiniit^ Kinc^ and Forfeiture of ProjKsrty, if afbei* a Depreda- 

YUI»igiibc>uriiig State he Uikes i-eifuge in a>tty Part of J^he 
Family itiay lie reading. Pox this I wmiki 
thcPei-son giiilty of ,aucli DepredolJ^Jift Ije g^ up 
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ge&ieord vague Ex}>ectAtiQua of Eiuployment tlmi ibe Oommuiuty^ uia^ be 

oonsidered aa c;oiming unde-r this Clatuw? ; Orud I connider the Term used of ** Gratificiktkm ” 
not flufficieutly precise, an<l prefer tlie Terms already in use in the Madras Code as more 
mielligible and defined. If he remniiiing Clauses of tliis Chapter would-be bettei* omitted, 
and the Punishment of the"" x>ublicr f>fiieer.s, the Servants th^ein mentioned, left to the 
Govijmnient under which arc e/upl<»yed. 

Paragr#i[>lj 17. Cliajitor IX. Py Clause 155 a Person inteiitioually oiiiitiing to 
“ attend at a (jertaiii Time and according to the Order of a public Servant, or 

“ df'partiiig again without Permission/^ is ^lechired liable to One Months luipinsonntent 
atid Fine of 500 Kupees, Tliis surely is more than adequiite to the Oileuoe, and liable 
to tiu* greaU‘.Ht Abuse in Practice ; for instance, a Person quitting without Peimission or 
not attending a Tasildar s Cut<‘lM^rry or a i*<ilice Auieen's C'titcherxy may be punished 
to this Kxtent. The sairic Obj^rtioiis ajiply to the Provisions of CMnuseH 15h, 157, and 
15S. The remaining Clauses of tJiis Cdiajiicr appear to be equally objectionable, and 
Jinble to gn*at Ahnsii. The. Punisimuint of Fine of 1,000 Pujsics and Six Moutlifl 
I III prison II lent of n Kyut making a false Jieturii of tlio Number of liis (.'attlo,'* or the 
t‘XHct Quiuitity of his Laud appciirs unreasouable.aml cxinisfeive. • 

Paragragli iH. TIjc. Punishment awarded in Clause 103, of Six Months linprusonxnent 
and 1,000 Rupec-s Fine, for fals-c. Jiiformation, wlierehy Aiuioyance may folh»w to any 
*• P«‘r.son/’ is lixcccdingly <>hje,c'.i»n:ibh!, iiKire tlian adequate lo the Otfciice, and liable to 
great Ahtr.c. 'Fhe same Remarks a]>]»Jy to the Provisions (*f tlie fdaitse which foJlowH. 

Paragi'agli 10. liy (’iau.se 171 a. ]V*rs<in “ r^^sisting the uiilawhil Arrest I'f himaclf or 
“ others hv a j>iihlie ServaiR,” pt'rliaps eurriqtl, is made liable b» Six Months tmpri.Hfm- 
uient and uuliiriiteil Fim\ 1 netsl searceiy rtunark that under this Provision the gniSttest 
Acts of I >ppreHsion may ami will be committed l»y the Native pnidic Functionaries. 

Paragraj»li :10. d’he Provi.sions of (Jlaiise I8:f, making a JVrsuii liable to Imjirison- 
ineiit of u Month or to a Fine of 200 Rupees for 1 >isobedienec of a local Order promul¬ 
gated by a- public S«*rvaut, although such Pi^rsou hy siicli 1 )iftr»berlit‘iice had no *' Intention 
i(» ]»roduee Harm/’ or rMitild have believtsl “ it likely produce Harm/* appears to mo 
to mak(* Crime of tliat which is no < >ffence, wliile it leads to the great^^at Op])ression. 

Paragraph 21. If it he intendi'd by (’hapter X. Clause 11)7 that any Person offering 
Interruption or Insult to a Mooiisiff or Police Aniecn is liable^ to Punishment of a Fine 
of I ,()()♦> Rupees or Six Months Imprisonment, to he awarded by such Authorities, or 
even hy any of tie* •ludicial 'IVibun.-ds, I consider the Punishment cxcc.s.si\o. 

Paragraph 22. Chapter XM. In (Mauscs 2h !• ami 2()5 the- uiaximiuu of Punishimmt 
pro\'i<lc<l for negligent Hriving, ami “for omitting to take Cnle.r \vith Property in his 
“ PoascHsion/* of a Fim* of 2.<)()0 Rupetvs and Imprisonment for the fornu?r, or r»()() Ru|>ees 
Fine ami One M<inth’s Iiiijiiis<uniuuit for the latter, appears to be. too high, and liable to 
the greatest Abu.si*. The same may be sai<1 of (Manse 272. 

Paragraph 23. <'hapter XV. (Muiisc 2*S2. d'he Punishment pri»vided “for wounding 

“ the. religious Fetdiugs, by a Wtird, or Soiiml, or a C».»sture/’of ()iie Vear's Iinprisomucnt 
ami unliinittsl Fimv appears t*\e4's.sive, is liable to tin* greatest Abuse in practice, and is 
ta.ntninount mwirlVjp if not quite, to (he Su]»pressioii of all and legitimate Disiniauioii. 
The “ wounding the religi<m.s b\*cling of another ’ is such a vague, ami uncertain Term 
that we slnaild ha\e One publh* Functionary declare that to be punishable under thin 
f^laust* which another wouhl characterise, as a frixndous and vexatioiw Clmrge ; and to 
punish lVi*soiiH f<»r uttering Sounds and making Gestures i.s jieculiar to tliis Code, nnd 
worthy oidy «>f tlu' inquisilioti. 

Paragraph 21'. Cha}>ter XVI. Clause 2iSl pixividcs for the PuniKhineDt by Fine of 
1,000 Utipee.s for a Pci*Ht>n arriving in any Part of India failing to make kimwn, 
wlu'ther through Igiioranee or t»thcr linpediim^nt it is not stated, “his Name and Object 
“ of Pursuit, This appears pre|s»sterous ii* tim pres4Mitt>State t>f India, and the Laws * 

wliieh have lately jmssed tlie Rritisli I legislature. 

F*ars\gra]>h 25. ('’hapter XVI11. 'I'he Terms vohintarpfy culpaUe Homicide*' do 
not appcJtr to me to he happily chosen, and tb.e Distinctions, mitered into by the Com- 
inifeioiiers \»etweeii what they lonu '* Manslaughter, IToinicide in defence, vnlimtery 
“ culpable Homicide. Murder, and \oluntaiy culpable Homicide by Consent/* are not 
huflicieutly obvious. Tliey appear to me to be uncalled for, luad calculated to i^sdead the 
Judicial Tiibuuals. In One (‘?ase I understand the Commiteionens,*that a Person legally 
bound to furnish Food to the Mother of n sucking Chilri, omitting to do so, ‘‘althoilgli 
he did not. know that Child to be in existence/’ to be neverthelf^ guilfy of vohmtary 
cailpable Honiicidt', ur. iti either Tenn.s, as explained in Olauiift 295, of Murder. The 
Ilhist ratitui (a) of ('’hiusc 2!19.— A Person “ shooting who attempts to horsewhip 

him, but not in a Manner to c'siusc grievous Hurt^ attd iBeKevirtg in good Faith that he 
** has no other Mentis of preventing the Assault, is hot guilty of Murder, but ^Hiible to 
Imprisoninent ’ I would only remark, ilm Law of Englimd as well as the general 
Feelings of Mankind M ould assiiivdly treat tlie“alw>ve Two OHences ^very diflfert^ily 
from the Manner laid dtiun in the before me. 

Pivragrapli 26. Olansiis 30r>, 308^ 809 ar** worded in sudi a Manner aa te tender tirw 
Motming not eo clear and plain as all Penal Enncimeiits shoitld he, to* 
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lllmgitrati<m ^ Pexson ahootiu^ a Thief wbo is abeeondiw with* hie Pn>|H»ri^ has 
^>iiUDitted'the Oflence defined in Clause 309,, and is Ualde ti> ^vee Years Im{>riKonnieut 
and Flue* Enactments of this Kind, 1 anprraend, are pc^ieuliar to this Code, 

Paragraph 27. The Punishment iii ClaiiHe 312 provide^l fir |>rocuriiig Alnirtiou is 
inadequate hi thd Oflfent^,^ It may extend to Tliree Yetu's ImpriMomiieiit and Fine. The 
Madras Ct»de authorizes Seven Yeai*s Imprisomnent and 195,Stripes^ and a ^uUmet^ 
n*»t extending to Capital PuiiiHhni<»nt, which is more ii\.iiccorduuce with the Knglash iiiul 
MiUiOinedan La'w uikI the gcTieral Feelings of Munkind. 

Pamwapli 28. The (Clause 32(i, providing for a Fine an fiir as 2.000 lln|ieeti ai 4 d One 
Year's Imprisonment for inadvertently cansing such Hurt to another its may prevent his 
porauijig IiIh usual VcKWition for IVenty Days, is oxcf^SHive, and irres|Hvrivt 5 , ns in luiuiy 
Instances in this Code, of the InieiitioTi of the Wroiigdi>er, and the real Ouilt w-hich 
attaches to liim. The same Ohjection applitw* to Clauses 32o, 327, as also U\ Clause 332, 
which provides ft>r a Fine of oOO Rujiees ami a MuiitliH Imprisoiiiiient of any one 
impOKir^ on the Fears of another, and thereby inducing him not to go on his Journey 
or in the Path he was then pursuing. A *Sjwei«ien, I muf^. Ih‘ allo\ved to .sny, t>f t»ver 
Legislatiou of whic;li there are many Instaiu'ttH in the (^>cle *imder t'^insideration. 

Paragraph 29. The Punishment of One Yc^ar’s Irnprisoiuneiit and a Fine t>f 1,000 
Rupees for wrongfully confining anotlu^r for the Period of One Day appears to me 
excessive.. The Ktiiue tlliservaiion applies to the C^iiuHe which frJlows. I will make One 
Remark here, generally applicable. : That many ClfiVmces which in tins (V>tle are made 
highly fieiial had bettor liave been left to the Punishment <vf the Magistrate', and treatecl 
as )*etty Offences, ami tlms niany of the (.^biuses itl this Chapter would have Ikhui 
uuneccsfMiry. 

Paragraph 30. L« (-lausc 3t(> a* iVi'sou nitt^mptiug to commit a Rape, by Assiudt for 
that Puiqioee, is dcc^lared liable only to Thrt^e Y 4 mu‘s or ovt'ii Mix M(»nthfi ImpriMiiiinjent. 
This apiH^urs to me to Ik* quite irunlequate to the Offence, and iiKHumisteut with the 
other Parts of the. (^ode which provides heavier PiiiiiMliiiicnt for Offeiic 4 »s of a iiuich irmre 
veiiiu] Nature. Also the Punishment of Fcuirteen Years liiijirisoniiieat, provided iji ClauHc 
360, for the actual (^Vuijmission of tht* (Viiiie, it*, in 1113 '' Opnijon, quite inudtHpiate ; nor 
can 1 imagine a Case in which ** T\V4j Yeai*s Imprisctniiient ' cotild be ndjudgtsl, as eou 
ieniplatisl b^’ tlu' Cfnnniissioners, for an Otfenc.c which l>y tin* Law’ of Kiiglaiid and b^’ 
the Malioinedaii Law is ptinishabh* with Dcilth, ami wdiich uiiiler tlie Mtulriis Code has 
been puiiishe<l >»y 'l'rans^M»rtation for Lift?. 

Paragraph 31. tMause 3 .>l provitle.s that a Person assaulting One wli<» has Iks'h 
guiltj' iowartls him t»f grave and sntlden ProvtH*jLtioii shall be liable t^i a Fine of 
200 Ruyaics ami a Month's fmprisoniiicnt, no Mattt'.r W'hat he the Provocati<»n given. 
The Punishment in Clause 352 fi>r an OH’ence termed “ Sh*>w of Assault " is, 1 imagine, 
pciculiar to this (.?od<?. 

Panigraph 32. (3iapter XIX. (^Jause 398 makes iiii iiiHolvcnt. I’rsuler Jishlc to Punish' 
men! of St'ven Vears Impri.sonment and File* for removing or 1 ransfc.n’ing Propci’i^^ at a 
Time when he. etuitenqilated it ns liktOy that he might Is'enim* iiisolveiit.” The 
Remark I wt>uid offer upon sncli an Knaetin<;iit is the iif»i to say linpoK- 

sibility, of a Jiulieial Tribunal having Proof of what the aeeiis^Ml Party 'S'oiitt'.inplated 
‘‘ as likt'K’.” 

Paragmph 33. tMause 402 pr«»vidi?s a Piifiisit^U'rit Six Months ImpriNojimeiii ami 
Fine for causing Mischief t<» ili<? Kxteiit t>f Five Jiujiees. This a]q»ear.M to me excessive, 
and 1 cannot imagine a Casci n^tjuiring sudi a Ptiiiishmenl. Again, the Puiiishine.nt 
provided for tlie Ckunniittal of or the Attempt tt> commit Mischief mx’ompaniiMl “by a 
“ Prepamtion to cause Ileath/’of'Phree Veal'S hnprit^aiiTie.iii and Fine, is anotiier I n.stanev 
in which the Jiecurity of the p€*.i>iori is insntfK’.iently providecl fur, and iiiconHistcni w'ith 
othei* Parts €>f the Code which visits wdih heavy Punishinent (romparativel^’ trifling and 
vCSnial Oflences, such as those against the, R<?veiiue or Privih-ges of the Coiiqiany's 
• Govern iixent, &c. &c, 

Paragraph 34. Of Clausiss 422 and those which follow to 1-351 1 would remark, I am 
not aware of the Advantage of the Terrus here, made use. of ovtrr tf»e <.?<miiiion]y^-re<.xdv<sI 
and weU-underetoo<l Term of Burglary ; and the seveml i>istincti«^fris (*ntcred into of the 
different Degrees of this Offence, and Intention on the Part of the Gffenders, iqqn-ai*^ 
me quite needleas and highly artificial. I have already had flccashui to f»l>Herve, that 
under ProvisionB of Diis .Code Life is (x>m]iaratively ins€*ciire. ITie Punisliineni 
lierein providwl for Hcjusebreiildtig by Night renders l>oth Prop^irty and Fers/ais jn.st«?iiii»; 
and a graV^ and serious Offemte, requiring excfinplary PunishTniint, is Tiuule liable in 
Clause .to Imprisonment which may extend to Three Years, and Fine. The cirtni' 
latsve PoqMuiient proNdde*! in Tliree Clauses which follow is quite tna^]<^|uate !#> a 
Crime wki^^ lias always been looked tipm by tin; Liiw of ISngiand as one of the most 
aeriouB ^ Of that Oiitae Lo^ Hale sai#!, “ I «>nie. to tnCRe Crimes tlmt special ly^ 

concern the Habitation of a "Mari/ro whi<:h tlie Laws of this Kingv^ui have a special 
“ Respect, because eveiy Man by the Law has a specrial Proteebion In reference U} his 
** Houea ami.pwtlJii^;^ and in a.Nete. to this Passage he said, that “this was the 

Notion among tlm Romans also appears &om Ciceiv>, who rec^onsi “ ir rufJtio in domo " 
<• among the ^aoderm iiinpiabilia imd Mr. Juistioe Blackatoiie observ ed, on the 
r same Offence, ^ Bittg^axy^r noctimial Hm^ lias always been looked upon as 

(268.) ^ P 2 “a very 
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•* a very helnoiu'Oflence, not fuily because of the abundant Terrow that it naturally 
** carrier ‘with it, Imt also a« it w a fon;ibie Itivaston and Di^turbnm^ of tliat Iti^t of 
“ Habitation which every IiiLlividua] might even in a State of*Nature;' and 

again, “ If any Person atUaupts to ])realc open a House in the Niriit-^ime, and shall be 
“ killed in such an Attempt, the Sla^'or shall be acquitted and discharged/' 

Paragraph .*h). Chapter XX. The Punishment provided in Clause 443 for a PertOn 
“ <»btamiiig fm* another Kmploynient in the Service of an Individual by means of a 
“ Document wliicli he knows to he forged " is Twe? Years Imprisonment and Fine, no 
matter how,trifling the Service which has been obtained, or how slight the Fnunl prac¬ 
tised, such as using a forgo»l (!ljsiraeter or Creihuitials of Service. This Offence, then, is 
placed on a Par with the ()flenct*s -‘of o])ounig a sealed Letter in the Post Oflice Depart- 
“ inent." See ('^lausi^ to.S, “ Assault with Intent to coiniuit a Theft." Clause 345, “A 
“ false Declaration on Oatli in a Court <if Justice." Clause 195, Riofing." Clause 130, 
“House Trespass and Pr<*pa ration for Assault." Clause 430, “ Crimimil TrespoBS by 
“ breaking open a L«»ek." Clause 439. And in Clause 446 of this Chapter, “Committing a 

Forgijry )>y whicli to liaiin the Reputation of another," is declared liable to Throe 
Years linprisonmcnt nml Fine. In this Instance I*uuishment is awarded without 
Reference to any Pr»ud <*(nnmitted, and is e(msideiv<l as grave iiu Offence as “destroying 
“ or secreting a l>ocument wlnr*li purports to be a valuable Security." See (.‘lause 4»52. 

Paragniph .36. CliMpb*r XXL Clause 457 and its Illustration ])ro\ides for the 
Pimtsliiin*iifc of a Person guilty of the Ofleiicc of annoying aiu»ther by munterfeiting 
the postmark of a particular Place “ by Tliree Years Iinprisonineiit and Fine, This 
“ Oflenee, th(M), the (^>nin]issiotjers must coiisi»ler 4)f etpial Turpitude as receiving stolen 
“ Property knowing it to l»e stolen, ' ('Chiu^e 390) Theft, (365) Extortion, (Clause 369) 
an Assault with Intent to eoiuniit a Raju*, (346) j»oaseasing and uttering base Coins, 
(243 and 250)*and Iairking Housedresjmas by Might (435), as they have provided the 
siiine Punishnuait, for thes(! last-named <'omp:iratively heinoiis Offemvs. 

Paragraph 37. Cliajiter XXIV. Tlie Offence of “ Digamy," which the CoinniissionerH 
stigmatise as being “one of the most criminal Frauds that can he conceived," is punished 
by Imjirisoinnent whicli may cxteml to Ftairtcen Years, hut may be visited with only 
Two Years Imprisonment. I’he Intention of the Law of England in this Stihject ajipears 
to mi* to have been entirely niisimdi'rstood by tin* (kimmissimurs, wlio observe, in 
Note 2, “that it iqipears to liave been framed to [irevent the Pridanatiou of a religious 
*' <’ereinony." No English Jurist is (ph»tcd in supjiort of this Opinion, which ]iartly 
accounts for the seanrely adequate Puiiislimcnt now provided for an Offence which, as 
the CoinmiNsioners olmerve, "produces the most IVigluful Suflering to Individuals," and 
which, after a Lapse of a few Years, idlows the same. Otfemlcr to lange at large again 
ill that Society which he ]jas so greatly <itfended. I may also ohscrvi*, that this Enact* 
ment must lie intenili'd, I conclude, to a}»ply only to Europeans, although the C^xie 
imrports always to pay great Deference for the llalfits and Feelings of the People 
uf India. 

Paragraph 38. ChajitiT XXV. It is tmt clear to me what Principle.s have guided 
tlie Commissioners in the framing of tlu* Law upon “ Defamation." They have acted in 

, direct Ojipo.sition to tlie The«)ry ‘>f Die Criminal Law of England, which mak(is the 

E.ssen{*c' of the Crime of private IJIk*! to consist in its Tendency to provoke a Breach of 
the Peam 'I'he Enactment of the ConunisshuiiTs, “tliat any Word s]ioken or any Sign 
“ or visible Rcjircsentation which may hurt tlie inti‘lleetual Reputation of another Mhall 
“ he considered ]>unishable,*' opens a Door to the greatest Abuse, renders any Man eveiy 
Hour liable to I'nisecutiou, and makes it unsafe to expre.ss an Opinion of another, lest 
the whle and indefinite Jmw of Defamation include him as an Offender against the . 

See illustration(«), Pencu* and Well-being of Society, it being a<H*4H*diiig to the Law now' proposed an Offen<;e 

P* 1^^’ liable to Two Years Imprisonment and Fine ** to say of a Soonec that he has turned a 

“ Shet*ali, of a Hindoo tliat it is higlily jmihahle that he will lie converted to Maho- 
“ medaiiism.' Again, in (danse 47(1 it is eiiaettxl, that it is not Defamation to declare * 
that “which is triu* of another." It is a Maxim in Euglifidi Law, “the greater Truth 
“ the greater LiU*! and English Jurists give sound Rea.srms showing the Necessity for 
such an Axiom. Tlic Code under Review, by diseanling it, ajqicars t(» me to perpetrate 
a ^reat Evil on So<'iety, and permits a malicious and reveiigefiil Man to injure his 
Neighbour witli Impunity ; so that a Person's fonnor Delinquencies may always and for 
ever aflerward.s hceomc the Subjc*jt of the uialieioas R<miark» of another to the Injuiy 
and Ruin of all his Pro.speet.s in Life, liowever changed' in' Chamcier, and wlia4ever 
Ajiiount of Reparation may have been made. I cannot concur in the Juatnecsi of the 
Remarks made in the Note R. in defence of this Part of the Oxle. It appeara to me 
that gmit praetiital Mischief will lx* produced by the Rule propcf^, liowevef plamiUe 
it*nuiy appear at First Sight, and that no sound Aigumente have been pnidueed by the 
Coininissioners to shoV that the ('Criminal Law of has not wisely oonsid^M and 

detennfned tins Que.stion. ^ ' 

Paragraph 39. Clmpter XXVI. Clause. 485 provides that Person.s ‘‘making a Sound, 

“ a Gesture, or exhibiting an Object intcuiding'Uieroby to insult another" diatt be 
punished to the Extent of Thi*ee Months Impmonment Md 1,(H)0 Rupees idee for 
the Offence define*! in Clin we 487, by 'which a Person “w aimoye<.i by a WoM, orSuond, 
or a Gesture, or by an Object exhibited/"fe provirtetl a Pumkhmeht of Ona • 
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_It -iiad 100 Bupee3 Fine. JSiiuh Enticimeuis are sureJy biKiily objectionable, 

ana» as Parts a Ponal Cksle, iK>vel aud umureijedauted ; but the Coinnussiituei's stvin 
to have tliought the well-known and wine Maxiiit of KngUsili Law de initiinus non 
*' curai Xaec ** nowortliy of Attention^ or not n^pKcable to Laws fi>r India. 

Paragraph 40# 1 have wow gone through the wlwde of thf^ Eiuicimeiits as they siund 
in order in tlie Code, and would aild a IVw geneiul Remarks. due ConHich^rntioTi 

of the .Reasons urged by tlie Coininissioners in defeiiw of thoir Alndltion of tlie^PuwiKh- 
ment of Stri{>es, 1 am of optuiou that they liu\'e not uifule use of a sound Discretion in 
ao doing. It is the most efhcacious Puuifshmciit for tlie Class of Offendei’S getiemlly 
convicted of Robbery and Theft ; neither dt^ 1 consider ilie Crime of Peijury, when it is 
cdearly established, can W s«) otteetutdly prevented “ by Imprisonment aud Fine ” as by 
Exposure in the Mode li^rmeAl ** Tiisheer and with Stripes, as pro\ 5detl for in t he 
Madras Code of B|«|gulatiouH. 

Paragraph 41. It is also very questionable wht'Xlior the i’uui.shine.nt, when awanleil, 
of Trani^portatkm, should jdways l>e for Liie, as laid down in the Co<l<‘ under Review. 
Such a Provision 1 apjnvhend will only le.ini t(» its being seldom awarded by the 
Tribiuials, and many heinous (Vimes will thus Ik? iiindt*quately |niii]slKMl. I wonM 
therefore suggest that Seven, FouHeen, and Twenty-one Shears might 1k> awarded in 
many Ceases with In^tter Ktfec t. 

Paragraph 42. 1 have now, as ilireeted, )>oinio<l out wliat I etmsider l>i‘fiH‘ts and 
suggested Iinprovenleiits in tlu? pntpof^Ml Code : but 1 c^onfess that I cniinot bring my 
Mind to lielieve. that tlie t'ode can evH^r lKH*i»ii)e the l^aw of India. It f*x)iibits so nnirh 
false Reasoning, contains so much of erudi* and puerile Matter, so much of unskilful and 
questionable Legislation, so niucdi that is nqmgnant to the geiu^ral Fetdings itf Mankiii<l, 
Ls ao directly at viirianee witli the wtdbnndei'stood and sound Prineijdes of English Law, 
80 inijiracticable and so uiieertain, in iny 0]»inl<»ij, would it [>rove in its Operation, liiat 
it wouKl indu't grejiter KnILs upon S^K-iety than it is inU*iide<l to n*ine<1y. I Inni* not- 
made these Remarks withoiit^haN ing iniote<l from th<0\Mhi itself Matter which 1 <‘oiieeive 
fully Iwjura me out in the< )j)iiiiori 1 liave thus \entured to exj>re.ss* ] cannot but rtunark. 
in conclusion, that J attribute iliis (uunplete Failurt* u)>oii t he Part «>f lhes<> Indian .liirisis 
entirely ti» tlie Circuinstamie of their having, as the\ admit in their prefatory Adiiress, 
taken iu> existing Systran for their Moil**!, and in their having inmitsl tt) llieir owii 
Stores of h*gal Knowledge and Reading, instead <»f tlu* Writing of Uu* einlnejiily sound 
and wise English Jurists wdiose \V<»rks and Opinions ft»riii tin* Ltasi^s of tln^ Madras < *oilc 
of RegulalituJH, wliii-h in coiiseipiem'e is so iniliiitely supt*i'i>»r to pi'i»po.M*il (\ide, and 

ia so geiierally ae<reptable ti) the wdioJe Nativ** Pitpulation under this Presiden«-v, t h:tt 1 
believe its Alwdition w»aild be et>iisiiieivd ji. great ainl serious K\ il. Some I nadvct'l«’iice> 
may have crept into the Bombay t.'oth*, as jiointed out by the (^immissionei's in t heir 

S refatory Addriiss, but J sec no serious and \ alhl < )bjectionij taken to the Bengal and 
ladras CodeU of Regulations, and wdiich, T \v*iuM oliaervt*, an* in>t, as stated in the 
Preface to the ^^)th^ in fact Mahornedan Ijaw', but is, iiidt'cd, as aftia'W'ards adinitti'd, 
British Law, a Revision of whieli, and an Amalgamat itui of ikanbay with lln'se t *od«‘s, is 
all that in my Opinion is retpiired for the <lm* and ('llieient Adjniiij.stration of tViminal 
Law in India^ 

I have, Jiic, 

fSigmsi; JaMKs 1'homas, 

. (^‘iiiiinal .judg*'. 


J. RohDK Es4j. to the Rf.<;isti:k of the Phovinciat. CoUut. Northern Division, 

Ma.su lipa tain. 

Sir, Auxiliary tJourt, Ma.su li pat it in, fiOth July l.'S.'tS, 

I HAVE the Honour, in obedience to the Instructij>ris of the Court of Foujdariy 
Adawlut of the 14th April coininunieuital through the Provineial ('ourt, to subinit 

ihe Opimtm called for on the proposed Penal LVide. 

Ah a whole 1 do not think the C<»tle lias ]»een framed as liest .suibsl to ine.i-t the 
Wantfi of the Claaa of Persons among wliom J Imvi* passed iny Time ; jjind J should 
conceive that its Adoption would introductr or rather increase in our Criminal <%inrls all 
tliat Chicanery which bas at present, n.s far as iny Experience g<ieH, be«‘n eoidhu-d on 
tlie large 8cale to our Civil Courts. The Chajiters <in l^cfamatJoji, Seeii<iii 4Ht>^ and 
many other ClauHes, iiiightdie.quoted, ami in addition to tliose I inny cpjote (Uhiik^'m 2Hrj. 
S86« 264^ 4b7> 488, and the CVde at large, as descending too much iuti» Miimtiff* and 
IHifiiiieUqiaH of OfTenccH which may lie classed generally as petty Cflenciis, and pur 
lieuloraBeid' under tlila Cue Head. The Kpeciiicatiou of some of wdiicli us Ctfences, and 
80 sev^arely ptmialiable, I Imve .po Hesitution in saying wmiJLd induce many false ^omI 
fi^volotia.^mplainis, which latter, though in the main tnie, recpiire but u very lltth; of 
that Colouring hi which idl Nativte Complaints arc dressed up to come witliin th*' 
Oognixance of the Courts, aud secure ihe Prosecutor from the OuisequmuM^s of making 
n malieioua Charge. 

Hie DeiuiiMnatijO^^ Otfend in Mattels relating, to Religion arid (*Mste appear 
niiikeceHsaiilynmmo ; the more ao, s<»e Ciaime 27 *>, &c., as they do not admit of the .Judge 
fudng any gieat diaeietlpm^^ Power on the Side of Leniency. The OfTences uJs<» sj.ecithi*! 
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in ihiM and other ^'hapters neem iu {my uu Regard to Ute Projporiety of the Cereinoiiy Md 
t« Fitneaa in the Place. The Prunecution by Criaijlniii ProoesH of Judges for Actli of 
tJudgin^ji filno Hwjrim liighly ubjecticniablc. It is ^tmposAilile to^ H«y that a Jud^ kuew a 
Thing Ui be the Case where no Cmlit eari he attached to Evidence. Tlie Fiiniidimeni of 
Judges should, ill my Opinion, ivst solely with the Govoiiunent ; and cannot be mdd 
tliAt DismisHfil is an iiiHutficient Pmushriifait, i<)r that hiid down is no Rutficient Piunsb- 
ment liviiseir for the OtferKfc, and already" the Judge is puiikhahleu.for reo^ving any 
Consideration to iiiHinuioe Ids Juilgiiie-nt. The Punishment in the Code is therefore 
little more than noruiniil, wldh? the Introductions of the giving falileJudgnient as an 
OflVince, and rendering tlie Olfieer liable, to Prosecution, seems objecticprble. 

I cio not, hiiwevor, tronsider juyself eompetejit to give an Opinion on each Pai*t of the 
Code. 1 have stated wliat f consider its chief Olijectioits. 

I have, 

(Signed) J>mmyEy 

Anting Joint Oitninal Judge. 


Enclosure 6 in No. 78. 

Remarks by-<1. J. (^'anaaiajou Esq. on Penal Codie prepared by the 
Indian Law Commissioners. 

CfiAFrFJi 2... 

(JlauM4‘ TiT- I do uot see on what Principle the Lialdlity is here limited to Six Years 
nor is it c.xplained in the Notc.s. In the {larallel Case of Civil Debtors there is no 
siK'h Liiiutatioii. Quere, might md tlmt Parallel Im still further a{>plied to Fines ? And 
wlieii th<* Inqiri.soijiiient substituted for the Fine has been undergone, inigiit not thet 
Party iiiuMl Ik?, allowed, like an insolvent Debtor, as a Condition of his Jjiberation, to 
enter into Pmol’ that he had bonil tide given u{) all his Property < In imse he did 
satisfactorily f>rove tliis he migJit Ik< liherate*! ; hi ca.se he did not, he should be 
still detaimKl, nor cuultl this well be conqdained of as a Hafdship, because the Detention 
would be voluntary. 

It strikt's inti that the Doctrine of Finos in Note A. is einbarraBscsl by the Subject 
being triwitoil too comprehensively, and by the Omission of H^^me iinfMulant Distinetiems 
and Princi\)le.s. Fiiit' should be distinguished from Jiestltution. The <H>mipt Judge 
aud lht‘ Perjurer in Paragraph <i, an<l every other illegal Gainer, should be made to 
<liHgorg** the whole of their illegal Gains, .so far as they weT*e within their Power, as 
JiesiUufiitn^ and be lined besides. For the liestiiutioii, Inqirisouiuent should not Im 
allowed as a Substitute, 'fhe Culprit sliould not he set free till he Imd aCfuamted 
satistin'torily for the whole of his illegal Gains, and sh<)W*n what PurtiiUis of them were 
really and tndy within his Pi^wer, and wdiat PortiorLS in-eooverable, and honil fido 
heyoml Ids Ctnitrol or Mie Possibility <‘f Recovery. Fur the Fine, Tinprisoument ahcmld 
he allowed as a Sultstitule, bccausir the. Fine is KiiTi])ly ]KUud, ami h4) is the lm{>riscm- 
ineiit in lieu of it. Tlien^ would not be mucli l>angtT in allowdng tho Sub.stitiitioii, if 
a ]iroper Process were eiiipiriyed in recovering Fines, anti the ImprLsomiieiit was properly 
jin»]K>?‘tioiuMl to the Fine. Why should not the IhsMiess for rec(»vering a Fine be the 
same us that for t^xeeutiug a Decree in a CUvi! Case, aided Ity an Kmmtiueut rendering 
null all 'rransftirs of his Property by a Ptirsoii accused till after SoniencHi juLssed, and 
Ext^cution tln‘reof, or emj>ow'ering tti atta(!li Ids Proimrty to n given Extent, or all hiB 
rro]»erty « An IiKjuiry also iniglit be made as to the Circumstances of every accused 
Per.soii, immediately ibat lu‘ was ortlered to be apprehended or summoned. 

An Im the Proporti<»n of Inqirisonment to Fine, lM>th sliould l>e fixed lUfJire with 
ivfereiiee to the oH'emler than the GfitMice, and tliev should generally be in the 
inverse Pro}>ortion to t)ne anotluT. In prt>portion jia a l^an is rich any given Fine is 
II slight Punishnieiit, U'cause he ean easily pay it; but any given Period of Imprisonment 
is a se\en? Puidsliiuent, lu^cause it dejuives him of all his habitual Enjoyments, which 
are many. In pi\qH»rtii>u iis a Man is jjoor, any given Fiiie is a severe Puiuslimeuti 
beeause of the fcwicriliee wddeh attomls the Payment of it; any given Period «.of Im- 
pri.sonmont is a .slight Punishment, biH^ause the habitual Enjoynients of which it deprives 
iiiin are few. 1 can imll to Mind but One Case in which this does not hold,-—that of 
a Miser. 

OHAJl’tm 3. * V 

62, There should, I think, be a Provisti added to the End of this Clo^ise" as IbRows; 
Prt>\dded that when an (.Iffence is committed through Error, tlmt Error does no^ 
consist iu lieiieving that the Law coinmimds something to lie doUfe which in truth It 
does not etaiinmnd t<» be done, but cxvnsists in believing in good Faith the Thing cor 
** P 4 *i*son which is the C object of the Act to be a diiiereut Thing or Person from whftt 
“ it really is,“ Every Man in I'esptuisible for know'ing what the really is befote ^ 
{U'esumes to act in i^xcc'uiioi) of it; but no Man can |piarrl against occasional 
about Things and Persons. In the Case of IRustFation (ft), if A. arrested Y. or 3![* liY 
Order not of the -Coui-t but i>f an Euvopiean Gentleman of- the Station not 
Authority to order him to do «o, l>elieviiig in gai>d Faitli that the said GenljbinAn 
such Authority, A^ should ho piinishad, bemuse he was responsible for 
Court alone had Authority to give him the Order ^ 

y: 
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Right J*riv<tf€ 

7-^. lytawoiiud add a Third 8ul>-daiufe: Al»o to.*#ecui< and deliver to the noaroRt 

Officer of Jwfltioe any Person whom he «6ee in actual Oinuniission of anything wUu*h 
** ia an Offence under this Code." Home auch Pn>vittion aeenia to lae roijuired to niaku 
the Right^sof private Defence naeful to the Oouiiminity, and thi« appeam aa xmiurai n 
Place aa tny to inti-oduce it. 

75. (Third) ! would nJter the ui^rdiiig thus:—^tTfie Highi of jwiviito Defence in no 
“ Oaae extends tS||Uiilietiiig such Harm a.H the Jutiictor at the l^ine of indicting it must 
“ have known to be mon* thnii was noceasary for the Jhtrpost* of Dofenee and of 
“ securing the OfFeuder." 

Tlie llestriotioii its present State I think M'ill do tJio greatest Itanu. It is well 
and trul^" said in Ndte'^l* timt the Pe{»pie of this Countly anj Uhi little ilispt»sed io •Page UV 

help themselves ; ’ and that lire should rather rouse and oiurouriige a uuiiiJy Spirit" 
among them than multi}»Jy Rostrictions on the Exorcise of the * Jliglii of Self defence ” 

But the Thiid Restriction in Clause 7"^ would, 1 am j.K‘isuaded. not only multiply 
Restrictions on but praotiwjJly unnililj^tc tlu' ExtuvLse of that liiglit in the Nortln'rn 
and Centre Divisions of tins Pi-esideiuy, whi<‘li constitute its larger HaH; V lulcM* this 
HeeiriCtion a Question might l>«5 laised in every t^ise of Ib-sistainte to an Attiu k of thing 
Robbers and liousebronkers. wliieh R^istance was uthuitU'd ly tiu* Death or st‘.ri<»UH 
personal Injury of any yf the Asmilan^, whether or no JeSvS Harm would U(>t liavt* been 
suflioiout for Defence; and One or Two uinulvistHl Decisions (Decisions fimndcal vt^ry 
likely upon the purcjst and best Motives lu the «liidgo ; and considering how bred and 
quiililied,---'! ought to say, [»crhaps, iiu(|ijuliiitiil,— are many of tlu».sc who in this (\)uutr\» 

{lerform the Fumitions. of Judges, who does ie»t. see the e\(r«Miie PrdhabiJity of suc}i 
DociHiona),—Cue or Two unadvised Dcvisioiis jiiinishiitg a Man ibr having I'xovodiKl his 
Right of iSelfdefence, or even sending liim n]> to the (Viminal C»»nrt c-harged with 
having done ho. though he was afterwanls acquitted, woiihl iinju-iiit sucli 'I’error in the 
Minds of the IVojJe tliat they Would be luoi-.^ Uhrcsi^tiiig than ev^r. I hold (his iNunt 
of ericournging R^^sisianee to lawless Atlaeks tu he of imnienKc hiqtortanee ; Due of the 
main Hinges on whieh the internal Well-being of British India turns ; the Dm* only 
Thing to whicii i look for re-csutblishing Security i»f F'ers<»n and i*io|»i*rty, which in far 
from being now enjoyed iii many of our I’rovinces. Tlic KtlVct **f British Dominion upon 
tlHi Swial State of India lias liecn like the Kflect of a (.‘)jemi<;d AK-erative. It has 
decoinjxwiwl the whole Maas, and oeeashmed it to assume, ik*w Johmik. TIu^ Dee.an- 
position is complete, but the new Forms are, not yv* fix<^<l nor perfect<*d. All the niieient 
Hollis of Native Society are loosed ; its Mounds bnike rlown ; its 'Pies disrupttMl mid 

severed, and it is now in ii Trruisition State. TJu; Sucu'daiieums arc y<*-l. uiifojniod ; are 

at leiist uiicontinned, and uiwooted in Affection <»r rivs<Tiption, Jn siie.h a State all the 

Imd Klements of Society sjudiig into Action and lidluen(H\ ]>c<*an.se Iight<*iied frojn (he 

RestiiUnts of the old Regime, and lud, yet brought into continuous or <dliei<‘nt (Vuitact 
with tliowe of the* iic.w. Then there is the unfoi'tuimte Kiicet of the rJeclaration at (lie. 

TUujO of the permanent Set(Jciiient,Hhat the British Oovtjrnment took ujxui itself tlie 
Maintenance of the. Police aiul the internal Protci.-tion of the Country, whicli tin: Pi'ople 
generally understand to mean that when they liavi* once jiaid their Ri*veuue they have 
nothing more to do but to sit down quiet (which is their dear Delight), and <lo<l and the 
Company will do everything else that is newsHsary for their Proteetiun and (!omfort. 

To tms is fiupei*added the Fear of l^eing liable to Punishmmit if they w^ouml nr kill a 
Qang Robber or Housebreaker in Self-defence. I lal>oured no Point ho mu«:!i while, T wan 
Magistrate of Cuddaf>a as Ut assure them that this X^Var was unf4iunded, and i.o convince 
them that no Government could effectually jirotect those wdio M'4)uhl ilo nothing to 
protect Uicinaelves. The Effects were in the courHC of a few Months Six Instanci^K of 
.brave and successful• ResiHtance to formidable Gangs of Robhe,!-??. 'fhe PailicularH of 
theBC are lueiitioned in my Police Ilep<»rt as Alagistrate of Cuddujia fhr Ihofi. The 
oldest Native Servants in the Cutcheny could remend>er only One or Two fjrrvioim onc.s 
sinoB tphe Company's Government began. Robbery by open Violence and Housebreaking ’’ 

ale tlNl Two staple Orinujs of this Presidency, and no One wh<* has not b^^cn fiersoiifdly 
and much conversant with the People can conwivc the Extent to wdiieh thi? Suffering 
or Fear of these einbittetH their Livea To Uiiuk to keep them down hy an increased 
Esteblishiaaeiit of Police Peoua is mere Folly ; an Instance may <x:cur here and thcae in 
-whioh 3ttch Means appear t6 produce such an Effect; but to rely on such Mean.s is 
Kiplnesa ' The Fnofno must m excited and encouraged t<j help themselves and frne 
another. and the Reatiimation of the Village InstitutionM, are the only solid 

Grooiidg.of.II^^ • 

77 and 80. lJuder those Ohmses you might lawfully cut <ffi* a Man’s Arm or Leg and 
Tliigli VfRh Sword, if that was the only Way by which you could yircvent his 

shoving you, or mming off vfith youir Slipper which he had thieved. These flauHcs 
seem much twieomprelioiis^^ The general Principle seems to l>e tiiat the Hurt wdii^'h 
nia^' lawfi^ , in resisting an Offence, or apprMieUding the Person who 

attmpts to QoMfljlh iK never to exceed the Punishment of the C^ence if committcff. 

81. (First SuV-dause) Till the Offender has ei!eete«l bis Retreat " seems too vague. 

What’s the Criterion of an Offender having efi'ected his Retreat ? I would omit the 
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Thi*; Vh^e Chn|>t«'r aiipwiin to me deficient in Oleamcse, lfccl*contaii#«|;fi^ 
Hidefahlft Dcijarturt'H from f.sUil)liHhe<l Prindples, yet tltm is no expHojutor/ Ifote. 
Exitinple : When the OH'ene*-, previously nbetted hy Instigation, Oonspiraay.lor Aid. lain 
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not He(? tlmt any Princi|»lt* is laid down or^j^dlowed renj^eotiiig the !9(Bue|hmeDt. 

fH) and 1)1 msjKMjt each %j»artic.iilar Cnac only ; and it pertectly tlear that 

in Hiene (Jnsea the Thing abetted is aiippofved not to liave la^cii ac:tually done. By the 
llhivStTation to Cliuwe 90 it would aeein that tlie acdaial OoiuiniHsion of the Perji^ 
cmiteiriplated iia an Alternative ; but in thin that (HaUMC ivS incoiiHisteiit with 

CIhuhc 88. fJiuuRc 88 providing the full PiiniMliirient of P«pjury for the AWttcnr; 
('laniKe 90 only t>nc Quarter of the^ longoat Tt»rm of liiiprfRoiiniont for Perjury for tH^ Marne 
Ofibnee Hggravnie<l by the iictuai I.)eliveiy of a Brilnj. It mn S4*an*ely be int6nde<l that 
the Loss of tla^ ATiiouut of tlu^ Bribe KhouJd 1 m^ a SulwtituU^ for Tlirt^e QuarterH of th«£ 
TuipriHotniuMii. as Mie Amount of the Bribe cun Isjar no as.signable Pro]»ortion to tlse 
ImpviHonment or any P.art of it. 

9 :). ''riic Act here eon tempi a tec I is imnishcd by not more than One Quartesr of the longest 
Period of Iiii]>nsnnment for the Oftenee if actually committed. But the liUW of 
Ktigland makes tlie Doer a Principal in tlio Second Degree, and ]»unishable the same as 
the actual (lomndtU^r. This Provision of the cild l^aw of DugJand is rcsiorad by the 
Act of the. 7 8 rico. t. (\ip. 29., respecting iimst F(donie.s, and it is exteiidf^d also to 

Miscle.ineanor. 1 see no K<^as(»n for the Ijcniency. 

OJause 101. This (.MaiiHO should, I tliink, be traiisferred to (.liapter 8. Piiblie Servants 
will naturally be most familiar with that (.’bajitt'r, wluf-h ought, tJjoi’efons for practical 
(’oiivenienee and Us<*, to contain all that affects them us such. 


Kxrtij^tion. 

107 . This is a great Departure from the Principles of Kriglish f^aw, by whidi even a 
.Huslianfl, a Son, or Brother may not iiarUmr a Felon. None, but the Fckm*s Wife may ; 
and even she not on the Urouiul. of near and dear Connexion, but lieeause she is 
siipposeil to liave no Will iiidcpe.ndiait of her Husband. This Kxception apjtears to be 
taken from the French Code ; but there it is not near so broadlydnid down; tlie^jn^traiy 
indeed is the Rule, and the C'^nses in which the Harlxntr is nllowed are all sjiecial 
Kxct»ption,s. 

1 see n<»t iniy sutticlent Oroimds for this Principle. I can find no Trace of it^in ike 
lnMfcitut*\s of IVlemi ; and Chapter 7. Article 33«5, according to Sir W. Joneses Timslatlolli 
st^ems in direct Oppt>sition to it, 

'fhese Olisen'«iion.s etjually apply to the Plxception in Olaiise IS-ti Chapter^, and 
177 , t/Miapter 9. 

> Chaptek 8. . 


I shouki prefer t he following as the Title of this Chapter: Of Offeuc^ by pijbilie 
SeuwantB us such. " Several of the Acts mad*,) punisliable in it amnot« 
straining the Term, be called Abuse of Autlmrity. See Ola^ ]47> ^uae IfiO 

Nlionld come under Cheating by Personation ; not in this Tlie Offenoe is not 

moi'e IBceiy tit be committed by a public Servant thrill.,, ^ any oth(Kr| btii nsudt 
less likely. 

There is iiinch in this Chapter which depends on the Code of‘Froce^ure; rki, hMr 
ami la^fore what Tribunal the Dflences punishslde by OUSttlea and 14jk«pe(to 

be^piwcuted, and who is to exercise the Pow€u:s by Clause ^149>, and. w^hpt 

l^vious Oliedka Hhoald be est^^blislied in all those Proeesdinga 148 and 343 ate jkii 
likely tb be ^dVii acted ujiod under tliis Govinuiie^ Sectioh 

and Section XIII. Kegiilatkm Vlll^of 1^, ofrthe Mad^ Rfig nhiahi^ j 
contain Provisions concerning similar Offenoes^lt;^ iiej^ters, nniTiiat 

and District Moomdffa have, I believe^ so. , 

iP Saeition 149 is (as apf^eam) to'indlma tlie oovenanted CSvil 
))aiiy» it would fi^uently cause a tenible Ex|dueioii yrl^ it acted 



liai'it/ 

atJMi 
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T:we^(^d i^iggeat foUowing Words Aftei^<««am«: 


-“ l^Hie 


“ 'fbc.fl4^^ 4u(d|^JPlsodi^ or ]>divw]fi^ •without reasoiutblo. ^cuse, to., the 

StKt$afo^ iilich putiUc Servant or B|dy of public Servants/' i&*the Clatise at 
pnMnt * fli8n^% inmfkenae ]!May and ObBtoiotion of Business might be cauaad vrith 
% a fiEoldar of a Document unwimng to produce it. 


Chapteb 10. 


^ . Offencea againti Publio Ju9ti4X. 

ljM»« These appears to me a little Obscurity here. Wliat is there to distinguish the 
I>e<A|u^atioit made and sulMcribed " fr«)m ^ving false Evidence as defined in 188 ; and yet 
tk# % punishable by onHf Two Years Imprisoiunent, the latter by Seven. It 

should be explained what Sort of l>eol|ration is meant, as a solemn VeoUMxUimt is in 
common Dae in this Co|pitiy as a Sanculm tantamount to an Oatk 

197. I would leave out the Words “ or causes any Interruption.’' Such a Power PC 
iskay convey would often l>e a Sword in a Child's Hand in tliis Country. Let us 
remember who and what the Judges, as defined in this Code, often arc and must be in 
this Countiy. Very ;^ouiig Englishmen, full of the Conceit of their own supposed''' 
Importance imd Dmiity, and their vast Superiority to tlie Natives (a Stmtiitumt/ 
however unhappy and unfounded, veiy, very common). Suj^j^OHe a rustic iguomut Native, 
smarting under a real Grievance, enters a Court with a Petition, luul calls out for Justice, 
as they often do, when the Assistant Judge, Register, or Acting Judge, or )>erha)ts Judge, is 
considering some knotty Point, or a contradictory Set of Defiositioiis alK>ut the same 
Thing, and naturally very unwilling to be disttirbod. Who doc^n not picture to himself 
the follovring Scene as natural ? ** Wliat's that Man making a Noise aUmt ? TeU him to 

** be quiet." He’s brought a PetitioiL*' “ This is not the Time to present it; he must 
“ wait. I'm busy." ‘‘ He says his House will be sold if tlie Petition be not taken, and 
** an Order jmss^” “ Tell him to go and ju'esent it at Die ivgiilar Time.'' Tfie 
Petitioner becomes a little noisy, liecause the Matter is one of pressing Ini|Hiriiinoc to 
bha. “ Confound the Fellow. Commit him under Clause 197 and Die Petitioner goes 
to Gaol. This is no Caricature. 

Chapteb 11. 


Offences relating to the Revenue. 

There is a gr^mt deal in this Cliapter which ap]>ear8 to me to mpiire ExpIanaDon and 
Correction. The first thing that strikes me is, tliat Die Penalties are a good deal severer 
than those of the Madras Regulations. The highest Penalty for Sriuiggiing in these is 
Confiscation of the Thing smuggled, or treble Duty. Fur other Frauds on the Customs 
there isi; Fine (unlimited) ; and in cose the Fine is not jmid, Im)iriHouiiient, with or 
without Hard Labo^, according to the Riink of the Culprit. Inqirisoiuncait is in no Casa 
adjudicable as an ordinal Penalty for Smuggling or any othor Fraud on the Customs by 
tha Mjadms Regulations, nor is it by the 3 & 4 W. 4. Cap. 53., wldch, with a few 
suhseqilmt Modifications, contains (1 (^lieve) the present Law of Kngliiiid resfiecting 
Smuggling. Confiscation or Fine is the Punishment in. every Case ; and no Mention at 
ail is made of Imprisonment, except in One or Two Oases attended with Violtmce. But 
■ ih this Chapter we liave the Offence of Smuggling punishable in every Case with Im- 
prwtiment^ which may extend to Tliree Months, or Fine,—which inny extend to an 
Am«mnt equal to Five Times the Market Value of the Tiling Hmugglcd, added to 
800 Rupees, orlioth,—and this too besides Confiscation. (See Clause 229.) I doulA the 
Rrapriety of Imprisonment as an originakPunishment for Smuggling in any but a few 
l^ry aggravated Cases. The Remarks upem this Subject in Cliapter 33 cd Bmsaria (who 
evioauiD^ does not underrate the Criminality of Smuggling; appear to me very much 
There is One strong Argument against making linprisonineiit Die 
stjtjftA Punishment for Smugi^lixi^; vis., that the Offence is vei'y. fire(|uentiy committed in 
^ Traders, ttjioti whom Imprisonment infiicts a much more serious Evil 
the Law, in the Derangement of their Concerns consequent upon 
being withdrawn, and Loss of Credit. • 

4ia&^;FWr order to ** I woidd substitute “ which is used solely for." How 

lit what Positoee a Man makes or luts^ih his Possession any 

ustd, as most miiy, for Twenty diffeimt Purposes 1 ScisscHrs, 
WaapelbtK- am in order to pack up smi^ggled Cloth and 

otnm^ Goods j 1m loMrua^ niurtiodlsr Oissv they are made 

jttid'liEi^^for 1 ^ liyusDee-^iEdc^ be tba^Conswpieiice of 





Si'S- 



if 



mfty 


«r"for » ^God'J 

•‘‘.xMta to put Bod* 

...WordB “for TwiBO#-%ir Hknirs, or l)rfoto 

‘toooer' than Tw«nty**fonT Hours after it cuhoe toWitt»;3P$iiggdASi »• 'ty* 

reaiM>iuiWc Time afiewed for obwing jOie Law.^ V 

of OfKJds in Tvo oTt^Three hundred Bags, oi£ toch of urliii ^ , t, 

to put n Mark, and the Goods to arrive by sueceseive Bottfo fSK k 

whole Gay, the Work of putting the requingd Mark on the yrhole in 

Day would not probably require an Hour, if done all at <mo6 at the JCnd^sif ^0jeJp^» 
but might detain the Marker from any othei- Work the whole Day, if d^ie 
arrived ; bat if left to be done at once at the End of the pay, M 
Converdence would dictate, supposing a Custom House Offieer io lode to ahoift 
the Afternoon, and find 200 Bags unmarked, why the Penalty of this Clattee oe 

■eraoted. . ►j*- . - . . ■ 

1^18 and 21 ft. Tlie Remark on 213 applies to these, I would omit from both the Wdrll 
'* intending or knowing it to lie likely tliat the same may be used," and Babsti^t|..to 
both the Words “ wliicli can be used solely." 

221. The Remark on 21.5 a]>])lies here. 1 wafkl add after the Word " Possession " the 
Words “without satisfactory Cau.se sliown." 

Chapter 12. • 

Coin. 

The Arrangomoiit and Wording of several of the Clauses in this Chapter seem to me 
unnatural, and liable to mislead. In 232 and 233 we liave first a Ponishmeni fo^ 
counterfeiting Coin generally, ttf from Six Montlis to Tliree Years Imprisonment, then 
for eountoirfeiting the King's or Company's Coin of from Two to Seven .Years ; but 
couTiberfeiting Coin in general includes, counterfeiting the King’s and Company's Cmm 
I venture to think that the following would liave been a far clearer and more natuzul 
AiTangeinent: 

“ Whoever countorfeits the King’s or Company’s Coin shall be punished, &a Whoever 
counterfeits (V)iu, otlier than the King’s or Ooin|iai)y'B Coin, shdl be punished, &c." 

In the Hiune Mnniutr, and for the same Ri^osons, 1 would amalgamate 284 and 235 thus; 

“ Whoever makes any Die for the Purpose of coimterfeiting or enabling any oth«r 
“ Person to counterfeit tlie King’s or Company's Coin, shall be punished, &c. Whoever 
makes any Die, &c., any Coin which is not the King’s or Company’s Coin, shall he 
“ punished, &c." 

In like Manner 238 and 239, 240 and 241, 243 and 844, 246 and 247, and 2Sl 
and 252. ; ■ 

* In 236 and 248, for tho Reasons given in my Remarks on 213 (in Chapter 11), I wotud 
leave out the Words “ witli tite Intention of cmplo^diig the same," and “intending to 
employ tho same," and sulistitute the Words “which is used solely.” 1 see no Reason 
why the same IMstinctious of Punishment betwecui Offences against the King’s a£ed 
Company’s Coin and Offences against any other Coin, which is observed to most of 
Pi’ovisions of this Clui]>ter, should not be observed in this Clause an^Clauae 248. . 

of the Implements used solely for coining are equally applicable to maJong ovoy of 
Coin, bnt nuuiy, such as the Stamp or Die, are not; and in respect of these h^ 
same superior *l*rotection might be atfurded to the King's and Company's Coin 
other respects. 

I would alter 2'||8 and 244 thus, “ Whoever, without saiisfiMStoiy Cause' shown, 
for mure than Five Days in possession of counterfeit Coin, and does not ddiver lit toi 
*' to some public Officer, if the said Coin be a Counterfeit of the King's or Ctoi^iiii^l^ 

“ Coin, shall be punished with Imprisonment of either Descriptfou, nmyto^t^od . 

“ to Three Years and must nob be less than Six Montl^ isad imdl alto be ' 

“ if the said Coin be a Coiiutcrfcit of any other Coin than tto'King's (g Coui jia^ ^ 
“ Coin, shall be punished with Imprisonment of either Deearij^cn, whidi may exI^Ba^'. 
f' to One Year, and toast not be less than Two Montha, and tow alao'tw Uable to ^^^ 

There dbght to Iw a Provision to the moper But of ^ Law teqiurtog aR . 

to receive, and send to some proper l^tmor, and |^a a for aQ oonntMt^X 

tendered to them. I prefer the above Provisien to- those, to 84^ ;and i 

to much more definite, and at least as effeetual ; I thotdd 1n^.in<»e so. ' 

. itoto extirpate counterfeit Coin firom Gireolatlon, and jihe moat effaoUiat' 

is to make it penal for any Fejncm to have suDoh Gim to Ito P toactofo ii for tirmil 
fttchrTIme as may sufike to dwv«r it up.- 





. .... . . QTOiJ<^'i|flad>4»i»w;^^^ i^ 

^3^ma»^ lorih of modei^.Ti«iM «iul 

.Ilea Wlt|i 4 iie 'Gounfaf^, ibe. I^ile, the IShWnetan^ 

ftll liaw» mwi DOMBioIy d^pflad^ •- %> . ' 

lleture of tiie'B^e end Qoverhxhen.t, the !!wt|^ 0 D and reUgioiui Pn^thdioi^ 

I of tiie Gofoiuljy, iha Superaiition aad ignocanoey restive Oottdition (uu|^BlU)]^ la..' 
hn^ ell Iwen consnlted; the .lutereete of Individuals, unrecognued ns tUghts in 
^Opdfli^'ase acsknowlfidged; a Saint of Impartiality marks its Punishments; tlie 
.. I m sosldaut PunislmK^t reach ihe gmlty are made manifest. 

.4|V'lsiiti| Penalties the Beiation between the Crime and the Pimishromt is oonsideced, 

, j|^ ^he.Fitncea of the Punishment in itself, looking to its £ffeot on Jfciciety iis w(dl as 
Cttiminal; the Ifotivo which uige^the OtTenoeis met in tlie Punishment; is'^dso 


relative Quilt arimug out otiL Connexiou with the Offence being diatinguiishecl 
^ ^ ^ .lence itselC 

itei Viewe of Humanity arc superibr. There arc but Two OffenceH jlunialiable with 
Death; one of them Murder, the other an OtFence inevitably loading to Murder, wrliilo 
.‘Inaimeroua other Crimes, Capital under the .Law of Engloml, liave niildor Puniehiueuta 
awarded, according to a moi^ enlightened Experiejice of tlie Quilt, and the Tendency of 
^Severity to lead to fresh and higher Crime 

’ • 6* Ti^ Limitation in the Punislmicnt of Death k in unkon witli the Feelings of the 
Ftople, and with the Criminal JUvw best kix^wn in tlie East; it is also in concunimce 
with the Laws emicted by the local Qovemnient. 

7. By ilie Maliomedan T^w, Capital Punishment is confined to Mtirder, Treiuiou, and 
' Bel>elliou, and to such Offences as, with great Bemblauce of KeaHiku, have elf4ewhere been 
dwined to involve as much Ghiilt as Mxirucr, i«n<l to call for tlie saiiie .Penalties ; but there 
fa no sporting witli Life by a long Train of Capital Crimes, No Code is more carefbl.of 
Ufe than the Mahomedau, nor is there any whose Broviaions nxe more founded on Rerufon, 
though tliat Reason, according to more recent Judgment, lias been pronounced to be 
somctimcMs bad, nor has any Law been found more efficient in tlie Hopression of Cxime. 
Whfcther its Punishments, which have been denounced as sanguinary, wei‘o better adaptCHl 
to the Country and its People, or tliat the Means of c»xrrvijig the Law into effect were 
■better, plaxmed, certain it is, a Result followed them which has not ham attahicKl inTiineti 
more recent. 

By Regulations enacted by the lor^l Government there arc but Two Capital 
iDWeinces; one of tliem Murder, the other re]>eated Rob1>ciy under Circumstances of great 
.Ttol^e; Sid Clause, 4th Bcction, j 5th Regulation 180J ; the last an Award at the 
of the Foujdar^ Adiiwiut, a Tribunal before whom the Offence was not tried. 
‘3;; ft One of the Objects of the Code is to bring every Offeiue wdtliin a legal Didiiiitiou, 
\%xA /to establish a System whose Provisions shall reach the Uiiders tain ling, and by a 
of fSeum to remove the Umiertainty which hangs over the Practice 

. . • 

'^(■1- TttQfend^ncy of this Endeavour is to curtail the Discretion of the Judge, and to 
m A^Uflication to the Bench which trieil the Offence. If this should to 
^One of the worst Parts of our Systeiu will to got rid of, ns well as much 
Jtoerfaunty of Punishment, the Inftuenee of which is felt in the State of Crime in the 
and is perhi^ the onlj^ Evil wliich is clmgeable on the Law itself 
ill J:h wtering on a Discussion of the Penal C<^de, the Inquiry which first suggests 
f fa the Neoefad^y of a new Law^ and 'whence did it^arise? Is it iliat the SWte of 
dbuniryt owing to the intrinsic Badness of the prestmt Law, demands a 
Jo? present Law, not haying hod fair Phiy, a Remedy is sought after in 

, After much Deliberation, Iliave come to the latter Opinmn. 
f pi^chleifa Consequenpe tci the People of India to to assured of a new Law 
^ of casing the tAiw into effec^ be it what it may, for had Laws soon 
most ^^enl^pidened Coda in the World would conito little if any 
it ^Kndd have the Advantage 6[ more 



would |ia,rii||K^iiH4 

, kqiyittt^ Qaeot^ whaler nmy 

%|l«aicu' tl&iO m ignorant 
juE>t.'h«t^:,.|p.' gFNa,''«K .the old Stock; 

not.;b4QB. moM. 



14 ItMbto the Fault ef hea 

Theoitiea Md {^eieine than to the Meam; XJham^ 1^ Musbieedtd 
Iii)k|^ve^ Crime aixd Impumty j^revail aft Hkiofilr it tM pMe thm 
Icifiuenoes, it is irac^ have come into dperation ; o|fgide Noti<mft of laberty haVe 
up io the Country ; our Fonns have annihilated the Strength of the ISivr» and removea^ 
many of the Ih^fltruints which liefore existed. Modelled in a Land of Liberty, they IfitW ' 
been ep]die<l t<j u Pcjople injbued with all the Views of Despotism ; they have taught £dw 
to cvtulc a just Obligation, and how tlie Law might be employed as an Instrument to 
oppress ; tliVy have cncoumi'cd Crime by laying op&n the Means of Impunity. 

lo. I’he SuVistitiition of Kevenuo Heads of Police for Darogahs and the Tranufer of 
the (Jffico of Magistrate from the Judge to the Collector was a Gain in Theory. Thef 
,St*paralion of the Judge w)io tried the Offence from the Power that committed it waft 
more in acconUnce with Justice toward the Accused ; but it was a Result which 
threw tilts Lals>ur on n Fuuctioniiry whose Hands were already ftill; it gave Justice to 
the Accused, Viut none to the Public, and this is the Complamt which is made against 
all our Arrangements. 

IG. Under tlie fornu^r System Punishment was more certain ; the Offence passed 
direct to the Judge. Tin; Intrigue wdiich now intervenes between the Arrest and Com¬ 
mitment did not then taki' piact^. CJelerity of Proceeding was a Bar to the Perjury which 
now stands between Trial and Conviction. Despite of Errors in Theory, it is quite 
certain that tlic Ann of .Justhic wan more eflicient. 

17. With an Agency unef[ual to the Wanhs of the Country, our Judicial Arninge- 
ments have all tende<l to throw Obstades in the Way of Business ; Forms have multiplied 
as BusincHS laia increased ; Means which the Country afforded have been neglected; 
the Wlinds of Justice, arc clogged iii its Departments. There is not an Offic>er in any 
Distriirt who has not a Wiiight of Duty cast upon him W'hich it is physically impossible 
for him to br-ar. 

18. When the Jii.sticc of the ('■oimtry luis been calleij forth, its Operation has l>eeii 
more tiurible tt> tin; Aggrieved tluin to the Aggressor. The (Vimiiial never got more 
than luH Dm!, wliLJo the injured Party always got less, PracticiiUy, there was neither 
VeugcaiU'O nor CoiupeiiHation in the Liiw. 

Hi Tlie (Joih! proposes to unite these Princijiles, though the Merit of the Invention 
do(‘s not belong to its Framei-s ; it is to be found in sorm* of the Rt^gulations of the Local 
Government, and also in tlie Mahoiiilftlan Law ; the Principle obtjiined iu the Country 
Indore it came under Britisli Rule*, and its Disi'cganl has Ixien a fruitful Source of Coni- 
]>laiiit again.st our ,lmlicial ArrangcTiients. 

20. In a (Nniniry. sudi^/is [tiditi, wlau-e the great Majority of the Peojilc are poor, and 
unable to sustain the ordinary Expense incident to tlie Maintenance of their Rights, 
where chenp Jiistiee is the only Justice, the Principle should be carried to the utmost 
Limit ’y it should be jirunqit and eoinplete Juslict! at the least possible Cost to the injured 
Party. 

21. TIic I>ifrn!ulty of getting at the* Law has prevented injui-ed Parties appealing to it. 

People Jiave .sliunned the (loiirts, beciiuso they tfould not endure the tartly and expensive 
PiMcess whi<*h leads to tlieiii. I’lie Means wliidi the Magistrate had in his Hand.s of 
ac<piaintiiig hiiuselt’ with tlu? State of Crime in the Couutiy under his Superintendence, 
and with the Caust^s pr<»dm'ing it, hav(* been arivsted by the Introduction of Forms and 
Pnuu'sses incompatible with the Object. Iu this Wa 3 ' he has lost his Hold on Crime ; he 
sees little first hand ; his Snjierintcndence is the reading of a Record; personal Inquiry 
is out of tlu! Questitiu ; every Ciisc* must be examined by liim with a detailed Record, in 
order tint the Means of Appeal ma^' t»xist. ' m 

22. Onr Forms contemplate Ten Magistrates where they find but One. It is not the 
Law that flem.auds Allt'ration ; it is Sloans ; these should provide a speedy’ and con- 
vouient Justice, }i<lminist<;rc‘<l after a Manner suitable to the Morals and Condition of the 


Peo])lt\ If oiiv AiTangeincnts avo of the jirocrastinating Nature of tlie jiresent ones, we 
thetu'izc and legislate in vain. Intimately* cc^nnected with the Administration of.,the 
Criminal Law is the Mt>de of Proceeding in o\ir Civil Courts, 

2n, Out of the r)ola 3 *.s of Justice, and the Want of Justice, as diBtinguisbe<l from 
positive Injustice, prociH'd a large Portion of tlie Crime of the Country ; the Remainder 
luav* b^; tlivifh'd between Poverty. Ignorance, and the reprobate Character of a public 
Service practiiriilly'' without Control ; these together, acting upon a People of light ittond 
Pi‘inuiple, have pnxluced a Degree of Profligacy and Demoraliftation in Che Country 
which was utterly unknown l>efore our Rule existed. 

2 L Among the Objootions wdiicli have been made to the Penal Code, the one whkAi 


has obtained most Crivlit is its Universality. This Objection was calculated to^.tdS 
upon certain of our Follow Countrymen at the Presidencies and amcuig the People 
England, who are acrcustomed to znagnil^ ih Indian Atfatrs in proportion to tbefr* 
Ignorance of tliem ; but it was not one which could have any Wdght with those Mio 
had any Experience of the Cotmtry and of its People. . 3 

25. Not to say that the Principles of Justice tmiftt everywhere be the 
gl^ties which the Cocle has to encounter are as nuitietous in ft tangle Preakhuk# fta 






Tbi^ united Mahomedan, Hindoo^ and C^ristiftio^ whare^ 1 
One ttfo^verml Iaw, though that Iaw k 



in; ^M)ri£Rtoivou«M» uriUi ’ 

the CkMOfbiyr- &Si .-luMiHilih 'OnenitM^ '<^.«im gpaenJi' lVimi|>le. ^ 

.' put .;tygJ|EMttro i&^ht' -wi<^^fnwii«r be ui;^ egainat the ^xicibmt 

''^nSm^we Cwioma wludtu^ Laws recogui^.; 

otiMWtS H^ -by their Xiaw, aud are teore jeabud^ upheld tlmu mmiy 
which have tiieLaw for th^r Support* 

$7^; It might.with juai Orouuds be questioned of the Oodo whether it does not go too 
&r m its Support to tbB Vicos of the Oouutiy, and whether it does not uphold them to 
the Prejudice of the People, regardless that S^ieiy is in a State of Progression ; whether 
it does hot retard rather tlian promote the Course of Civilization ; but it never can, 1 
tihiidc, be a Question with any one who {leruses those Parts of tlio C<Hle wjueh relate to 
-ths Religion, Caste, the Character, and Habits of the People, whether it is not positively 
in greater Accordance with the cscistiiig Errors than the present Law. 

28* Clause 141 of Chapter 8, on the Abuse of the Power of public 8ervnut>M, aclmits 
the Receipt of Presents, according to the Custom of the Oountiy. The Man who gives a 
Bribe to the public Service, according to the Custom of the Countrj*’, is exeinplefl fn>m 
Punishment {Notes, Pages 36 and 37), being liable only in the Case contoniplatcd in 
Clause 88. * 

S9. The Degree of Corruption which is here im]>utc<l to the public Ser\dco <loos not, J 
believe, exist; but, encouraged by Iinpunit 3 ^ it doubtless soon will exist* The L^w is 
one which places the Centre of Justice in the rich Man b Ptu-se. 

30. The Custom of making Presents to Men in Judicial Authority has existed in all 
Cotmtries in proportion os Times were barbannis and the JVople in subje(*tioii. Tiio 
pbject has been always the same, viz., to conciliate the Judgt», and pusli on the i^aiKse. 

A Ti'ay of Fruit given to the Judge is not n Bribe in the ordinary A<jcepluti<>n, because 
there is no iinjdicd Engiigernent f<»r the Quid pro quo, ns in the Case <if ii ]>4x*uiiiary 
OmtihcMition, but the Inlluencc expec?tc<l is the same. 1'ho Cbjcet is to procure a 
Benefit at the Expense of an Adversary ; but for the Suit tln^n* would be no Kruit. 

31. Lord William Bentinck forbade tJic^ llect?ipt of evor\' l,)fwripti<jn of Present ; nml 

the Pmliibiiion was its a Benefit by tlic public S<^rvie.e. Jt M'lU^ however, but 

little enforced at the! Time, and hits since been lorgotton. Then* are lew Kun»p»'fins, how¬ 
ever, who Would not gladly be relieved from the Obligation of sxibmilting to C-ourlOtties 
of so doubtful a Character. 

32. A Present of any Kind from a Man groat in Rank and Station to ii Pt ?v<in givat 
only in liis OtK<v Ls cajmble of creating an Impression unfaV4'>uraI»lc to Justii'O in the 
Mind of the Jiulges, and to the Character of Justice in the Mind of the Byst.an<l«r. The 
Suit might be betw’'een a Zciuccndar and One of his Ryots ; tJor (*ustom of the t ^Mint ry 
would permit a Present from the Zemefuidar, wdiile the infcricjr Station of t.he lU'ot wouhl 
not allow' of his af»j)roaching the Judge 'with a Nuzzer. 

63. Wo arc n<»t informc^l whether the B«uietit aecruitig from the I^yiiujnt of th<^ 
Money corrujitly received is to biicoine tlie Sulject <»f Pnnisliiurmt to tlie (liver ; but 1 
presume the Negativ't^, since the Motive wiiicJi urge<l its Pa^ iuent would alsr* in<hi<'«^ its 
Conceal men t* The (b‘ver is in the Position of Is-ing obJig»‘d to rocciv»' the Profits of 
Corruption. Would it in>t bo more ('(ULsistent with M<n'alit v' ami Tiion^ raf ional to arrest 
the Practice by a better Constitution of the publi<,* Si'rviee, an<l b^^ a lonre* etFicient 
Surveilhilice over it, ilikI to declare that a Man niiLst forego an Advantage which lie i‘ani!eit 
arrive at except througli the Mcafis of Corrupt hui. 


34. Clause 283 temis to confirm the ignorant in Principles of Belief whie]» operate to 
their Prejudice. The Power to injure is believed to exist, bcctwise its preliMuh’-d ApiJ'uai* 
tion i« met by heavy Punishments. Peojde 'will not bcli<iVi‘. that the (hiverumeiit have 
denounced under lieavy Penalties the Exercise c»f a Power whieh is only imaginary. In 
England Sorcety 'was punished, as it was in France, a<H loiig as the Govennnent believed 
^ iu its Existence. 

, 3^ those Districts where the pretendtyl Power of inijuvcating the Veiigeiine*? of the 
jDei^y has b©<?ii punished by the Magistrate, the l*ractice and have extende<I ; where 

Pains have been taken to ex]>o8e the (JJieat, uud where tiie public Antlioritics Iiave 
c^nly discountenanced the Belief, it Ims declined. 


; . 861 Sitting in Dhurama (283) might be treated as a Petty Assault, and is not inc,4)mj»atjbic 
ilrttihthe.P^ednition (Clause 339) “if he cause CcHsation of Motion," or it might Vic met 
'j^^daose 330 as an Attempt at 'wrongful Restraint. Thasc Acts ai-o citpubJc of producing 
4 tamjpoBwy A^ Vy a Play on the Ignorance occiisioiially found in liuliaii Society, 

be met by the prompt Autluirity wdiich the Magistmte has over j«d.ty Offene^ s. 
Th4 appriotamte Mcaie of treating them would be the Ducking-stord ; iheOrtVmdor should 
be Rogue and Cheat, the Act iK^ing regarded ad absurdum, instead pf 

"-on the same.S|»ecies of Imposition (283 b.) ought to Ixi vicwc«l 
with nfidfeacenoe to ito Object, as Criminal Intimidation (Clauses 186, 483), as an Attempt 
a4 or aa an Abetment (Clause 88), ami punished according to the 

itot^tod.; but the Ihuihdi^giiwt should ni>t l*e made 
d^pi^. ^ being. invoked, nor should any absurd AL[ri7u or Bfdicf 
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884 ,',;i:idft . Okfxm ' (*82) i» pb^feoiaoni^^ 

;So4^;ii9^ibir%e it «arrk« ___.. .. 

wliv3k 'but for Peualtics would be ruHcoloua* fEhe. wane A|rpU^ io „ ,, . 

485 cmd 487, exoepimg ihAt iu tLe latter ClMbBe, tbO tbe . 

:ia al6o le»«9. # "'■ • ■ ' '■"■’''/* 

39. All these Acts, ae they tend to a Breaoh of |mblic l^nmquiiiiiy, in%lit be mi^ 
mibjeet to the llulos which provide foi^ the Bepression of that 0(fei»i6. They fuiitiiffh 
Kvideiice Intention^ hut ought not, 1 thmk, to conatituto a diatinct Oflteiwse* 
ClauHc 13() .sufficiently jjirovides for them. 

40. In the OiiHO of a public Insult offered to a Magistrate (485 b-) arising out of 
BuHineas iKjtbro him, the l^>wer of piinisliing for Coritoiupt ought to fuzmsh a^medy* 
An Affront, siich a» lKM)ting at his Person, would be unworthy of liegai'd, and Seveiity ia 
not necessary to gain f<u‘ the Oilicc lte.si)ect. If the Magistnite he a Tyrant, it is wbI& 
that through any Mcdiiun lu^ be exp<>sed ; if he is not so, the Shaft is iuzif>^iLt«' Ofiencoa 
of this Niituro are not coiniij<»!j, and pass away witli the Occasion which gives rise to 
them. Resjieet to Autlna ity is an Axiom ami Vice of the Countiy, the Impression of 
fommr Kule- 

41- An li:i1>itual Leaning towards Authorit 3 % togetlier with a Chanioter superior to 
those around him, are usually Huflieient oiitwjird Protection for a Magistrate ; and vio 
Adviuitage would bt* gaiiii*?d to the (Character i»f the Office nor to the Peojde by the’ 
Fence of legal Knactmejita. (’lainour i.s a natural >S]>eciea of Befcricc, and sometimes the 
only available One, and tliough destitute of proper Foundation it ought not to be 
piinlHlKsi, unless [)roviid to be tliO Kesiilt t)f iiialicious Machinations and Falnehood, and 
intended for some ulterior ami sinister Piir[»ose. 

42. In India, wlicre tlie Means of IUsJrc.s.s from f>i>j>re.ssiou havtn id ways l)een of the 
floaiitiest De.s<^ri]jtion, Clamour and poi)ular A.sstJinblages have betai the oustomaiy 
£x£>edieiit. Pli.sbuy sb<»ws they have seldom been carrietl beyond a bona tide Purpqse. 
They are fjir les.s guilty in their Purpose than many of the public Meetings which are 
tolenitiid by the La w of Knghuid. 

48. The Lf^aiiing of tbe Codti is towards Despotism ; it Is not then Bui'prisiug that it 
shoubl give Kneouragoimmt tf» Customs based upon Ignorance, still leas tluxt it should 
abound iu Offences against public AuUuirity. 

44. Till? Objections to tlii'sti Clauses, 48 and 44, are very obvious, and the ReoBoiia 

found for them in Pages 4 ami o of the Notes by no means reconcile tbe Mind to them. 
They are capable of working ILvrdsIdp, a})art fnnii j»ositive Punishineiit, without producing 
any Bemdit to tlu‘ State. As a Means to bolster up tlie Knglir^h Character th<y must he 
quite futile. The Olianii which <»m*o floated round the Englislimaii hius l«»ng since been 
disputed. Tlie People tif India w'ell kimw that there are good ami bad of till Nations, and 
that the Vioe.s of a .single Imlividuul eaniiot eairy Deformity to a whole JLiee. Neither 
doo-s the Instability of our Phn[»uv siinetion a Provision .so much at A’ariauce wdth received 
Notion.s of l^iberty. • 

45. The ()bje<!t in view would be better seeurcfl by sending out of India Men f>f Rank 
and Station, wlaise (Vaiduet, though it shouM not luring the Agents under the Lash of 
the Law, is cajwble, as proeeeding from Pa}*tii‘s in immediate Counex.ion with tlie 
Government, (»f furnishing an Exain]»h» more injurious to the Character of the Government 
than the worst Acts of (.bfence w'hich occasionally" exjiose some insignificant Oftender fo 
legal PiMiulties. 

46. Clause 118 is, iu my Jmlginent, wdiolly indefensible. Tlie Objections to it are no 
obviims ami so numerous that it seems <piitc unueccftsaiy to particularize them. 

47. I'liai some. Standavil was called for will be acknowdedged by eveiy one who is 
acquainted with the Ditferenco of the Law under the Three I*r<.^idencies, of which the 
Preface to the Code, Pag' 5, atVonls Example. It is enough tliat the most impprtarit 
PrincipU’w are variiuisly regarded by ditlerent Authoritio.s of the same Government, that 
a Difference of IhiiiishiiuMit is tlispensed to the same Offence, to make it indispensable 
that an Assimilation .should take j>lace in support of impartial Justice. 

48. Soinoihing also w»as neoe.ss:iry to ivmove tim Anomaly of a Christian Govemn^lhty 
in Abandonim.'iit of its own Functions of Government <iependlng on a Code based On a 
Religion i>pposeid to it.s owm. JhqK'ated Innovation, it is true, has much abridged tJUe 
Protriitje of the Mahomndau Law ; but its Theory, giattod on our own Hegulationa^ repiains 
the same iu some of its wor.st Pai‘t.s. The Adulteress is punished (See Heg. I. A.I>- 1818). 
according to the conjugal V'^iews of IMahomed ; while the Adulterer,^ covering bimaelf under • 
various Forms of Maniagc, is pcTuiitted to “^rove free and unquestioned in the 

.4^ It is also of some Importance that the Judge who tries and punishes id^oulid'^ 
have the Law lieforc. him, instead of being obliged to foDow tbe Intexpretat^a .Oi^, 
ailbther. The Mahomedan Code supplies the Law where none other eon be 
tiie Caet^, and in the most oi\liuary Offences, such as Theft^ Burglary, ■ Guttiiji y 
Maiming, Knibezzlomeut, certain Cases of Highway Bobbery, Ac., is appealed v ’ 

-50. It may l>e olgectcH^l to the Code that it refines and defines too 
Attempt to classify and distinguish Offences it lutfitiplieii th<E^;H^limtor,.p 9 f^ . 
lutoJT of the.same Offence;, it also, X think, ereaf^ needless^^im:^^ 

352X'V .'^nb^.-. jBngJidi.'.Law of Assav^ sews betit|ir^--e44^^ 
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m«do->tQ -dej>ftu<t <m ah 
It wite IHumUmenK awardaUe. uuddr a oeriain Statut<% to 
no^vyetr The some P)rinci|d 0 id canned on in olUter Olausiea. 

S',i&lL There is an apfpcnreni Safety to the accused nnd injured Party in havui^sy' a given 
F<(imi to prove; bnt 4p Matters of personal Aggreesiou legal Deductunts are not cdleh 
^nsideredl Few in India, wrongftiLly deprived of tlieir iiiberty, wonld toel any Appre- 
hen^on which eoidd l>e called rcaaoiUible. It would generally be Siibniission to a snpjKwd 
tnc^table Necessity, or “War to the Knife"' (though this wry rarely). Wliatover the 
JBind in view, wUethe-r tiho Captivity' otmtemplated wore of a ijlmraoter t<> involve the 
l^hest Degree of Criminality, or eut^h as would hvit justify the Fine of a Direni, a law 
of this Nature seems to imply am Education and Knowlealgo in the People Mdiich few 


possess. 

53. Where the Aggressor is generally the stronger Party, and wliert* the Offence of 
wrongful Restraint is frequent, aiul resorted to lor tlxe \v«>rst PuTpt*ses, it \vould >)e moiv 
consistent with raiiional Lil>orty to leave the Ju^itifieatioii in the Hands of the Jury or 
Jud^, who are able to judge of the Man aiul tlio Facts, than to thnw the Onus of 
particular Proof on the injureci Paity. 

64. Similar Objection may be made to Clause T*^, in the Case of the Wrong dune by 
the public Servant, who has alwa 3 ^s an A*lvantage on his Side •, he has alwa^’s u Numlior 
of liis own Bo# rendy to stand forward in his Suppi^rt-, whi**li is n<^t tlic Case with his 
Adversary, whose Friends art' in general afraid to stir in his ih'lialf. Tin* People of Tialia 
are. already t.(X) pnme to submit to O]>prc's.sion under the (>»vcr of Authority'. Habitual 
Oppression, and habitual Submission are, in fact, iilmost f^ynonymonH Teiiiis. 

“65. The most invigorating Principle that eould l>e commitruVated to ilio Peojih' of 
India w'OuM l»c that of sbiiiding uj) for tla ir Rights against nil Aggri'ssions. I'he just 
Demands of Libert^'^ soern b) require* that a Man should be alh^wed to guard his Pew»n, 
at whatever Cost, tiie Cnus iKiing upon him of proving that he <lid not use. more Force 
ilutn tlie Uecasi<ai required. 

od. A Concession might be made to the Clrade of a public OlKcer, and a Distim:tioii 
might bo drawn Ixlwet'n an Ollioer aeting on bis owii Authorit 3 ' and when armed with 
the \^^•^ITant of a Superior, lu the latter Case, itesisiance .should la*, tleeiued an (hli*nci\ 
A Constable in England has the }*o\ver of An-est ; but he is a <lil1*i'n*nt t)rder of B<dng 
from th<».so Avlio perform the Duties of the ()llic<? in India. The 3 ' are low ami ignoranl, and 
fre<]ucntly mer^? Instrunicntb in tho Hands of the inlerior I\»]i<‘e .standing jjuiiiediatel 3 ' 
above them. The C:Hhf assuine.s a CoiTU])tion on ilie l*ui t of tlie public Servi(*e wliich 
Heems Incompatible witli the Power and 8upjK>rt w*hich it hen? derives from tlie haw. 

57. The Pefiple of India arc so unable to ecrinprclieml the Right of Defence that even 
where Parties Juivc been killed in n*«i«ting the Attacks of Cai»g RolJau-s the. ProHeirut<;r 
has at Trial dciihnl the Resistance, declariiig that the RoblH*ra (muiie <;f whom were 
killed^ had fought among themselveH, though ti»e Ilmlics of the latter wore found at tho 
Dtx»r of tht? House atifu-ked. See C. O. F. U., Pages 135 and 

58. Every sober-minded Persfin would dijsix'e Ui see, thi; Law bec’oiue tJi** sole M«vlium 
of Appeal, but the Time is far distant w'hen those who mo.st recpiin; its Aid will be able 
to avail tiiemselves of it. The 2d ami 3d l*aragraplis (jf Clause 75 ap}K:ar to im^ to pr<jvid« 
the must apjjropriato Rules; they arc clear and intelligible, ami the .luMtic^e which 
clioracterizeu tho 3d Paragraph is such as is implanted in the Mjn<l of every one. 

. 51). Betwexm Clauses 8b, 97, and 101 there is a Distinctiiai drawn which in my 
Judgment is ill founde<l. 88 and 97 Clauses relate to a. positives and iK':tive Participation; 
Clause 101 to negative Participation. In practice tJiere is no real Ditlei-ence. The Maxim 
'^qui non prohibit quando prohibere protest jiiT»et(mght to be the Itule ; and wliother it 
be positive Instigation, ixositive Assistance, or negative Aid by ('onceahaent of the 
Int^tiou to commit the Crime, the Oflence and Puni.shinent kIjouM be the Kuna 


4 60. Tliere is oftentimes little Reason to distinguish an Offt-Tice con)niitte<l V» 3 '’ a public 
Office firom the same Act ooramitted by another Person. The large Majority of Police to 
whom danse 101 would be applicable arc so little separiAtcd V»y tljeir Office from the 
immunity that their Inf]*>enGe as public Servants is scarcfdy known, except in so far 
SEfl ib^ Duties Tiuike it available for th<^ ComTnission of Crime, 

oIt IB usually through the Police that the Plan of a Rt>blxjry takes place; it is 
iiut>iaysh them tliat the Deposit of Proj*ert 3 '' Ix'comes known ; they are in iimst Insiauees 
O^y cogiiidmsA of the Robbery about to toke place, but seldom without the Power to 

627 Thut a Man on ordinary Oowisions who engages to oomniit a Crime and alxandons 
I^oipoiite bef^ lew OTilty than him who goes the whole Journey, 

will be readOy iMhoputted ; but^ihe Principe does not hold good with tlie public jServant, 
because the CSrhEseVo^^ until lie acquitted hunimf of the Duty of lus <Jdxce, 

e is fer too UAt for an^0^fe^lce of great 

the highest CAah U chargeable 

^ ^ 64. I submit' 
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Chiminal Jcjxiqjbs to the BEaisTER to the P»oviNeiAL Ooubt jrf Circuit for the " ^ 

Centre Division, Chittoor. ^ . 

21st November 183S. 

fN return tQ the annexed Precept, which accompanied an Elxtract from the Proceedings 
of tlie Provincial Court of Circuit for the Centre Division uifder Date tlie 18th April 
last, forwarding Copy of a Circular Letter from the Couiii of Foujdany Adawlut, falling 
upon the Criminal .Tud^o to submit any Remark he may wish to offer upon any of the 
un]»ortant Subjects to %vliic[i the Penal Code relates, and to point out such Defects and 
to suggest such Improveiiients as may occur to him, the Criminal J udge begs reBpactfully 
to state, that he has jHirused with iirmch Attention and great Satisfaction the new Penal 
Code. The most oljjiietionablo Part of it appears to the Crimimil Judge to be the Penal 
Provisions c^ontainod in (^liapter XV. “ Offences relating to Religion and Caste,'* and the 
most rofpiinHl appear to 1 m? Chapter VIII. Public Servants; X. Public Justice 
XX. Dtxanneiits ; and XXV. l>t?famatiom 

Tile Criiniiuil Judge will ii(»t venture any further Remarks on a Code apparently so 
admiruhly adapted for tlie Purpose, it is intended. ^ 

Given under iny Hand and the Seal of the Coiirt this 21st Day of November 1838. 

(j-s.) (Signed) F. Lascelles, Ciiininal Judge. 


In retuni to tlio Exigency of the Precept of the Provincial Court of Circuit for the 
Centro Division, under Date the 9th November 1838, forwarding an Extnict from the 
Proc 4 ^e«.lings of the same Date, requiring the Criminal Judge to make Return to the 
Precept of tlio 18th April last, which called for the Opinions of the several Authorities 
in the Centro Division on the new Criminal Code. Tiie Precept of the 18tli April having 
boon mislaid by the late Criminal Judge, J. Patemaster, Es<j., the Criminal Judge in the 
Zillah of C'u<lila]>ali bogs to state, that as far as he has been alile to givo his Atttaiiion to 
the pro})ose<l Code that it .sooms adapted for tlie Purj^oscs for which it is fmmod, and 
contains nothing exoojitionablo, witli tlu? Exception of Clause 46S, Chapter XXIV., wdiich 
seems to lie ut varianoo with th(i Law of England, or if merely meant an a concurrent 
Enacttinent will indiot a double PimLsliment for One Crime. 

Given under my Hand and the Seal of tlie Court of Cuddapah this 31st December 
A.D. 1838. 

(I..S.) (Signed) P. II. STR03inoM, CViminal Judge. 


(L.S.) 

Arc’OUDiNa to the Exigency of this Precept which accompanied an Extract from the 
Proceedings of the Provincial Court of Circuit for the Centre Division, luider Date 
18l.li Ajirii 1838, togetlier with a (Jopy of a Letter from the Register of the Court of 
Foiijdarry A<lawlut, dated I llh April 1838, directing the Criminal Judge to .submit 
Remarks on tlio Ckide of Laws fiirni.shed to him from the Office of the Register of the 
Coui*t of Ftuijdarry A< la whit. 

TJie C’riniiiial Judge has the Honour to state, that in his Opinion there is no Necessity 
whatever for the i.^Kli?. The Oriinitial Regulations define Crimes and their Punishments 
sufiicieiitly clear fur all useful Purpose.s. and all that seems require<l is to collect the 
different Criminal R<?gulnti<>ns into Om^ Regulation, cluciilating the whole with Refe- 
iviictss to tlie Circular Clnlens of the Court of Foujdany Udawlut, which have from 
Time to Time been issued in cxjdaiiaiion of the different Provisions of the Regul'atioim. 
All that relates to the Mahomedan Law in Cases tried before the Cuxirts of Circuit might 
with great Advantage, bo struck out. 

Tlic Ci'iminal Judge is also of opinion that the different Explanations and lUustrationa 
of Crimes in the CcmIo under InvtMStigatioii will tend to confuse and embarnu!i.s the Natives 
who have judicial Powem, instead of aiding and assisting tliem in the DiB|K)sal of the 
Coses wliicli are brought liefore theiiif 

Given under inv Hiuid and the Seal of the Court at Chingleput^ this 3d Day of July- 
A-D, 1838. 

(Signed) J. Horslbt, 

* Criminal Jud^\ 


In making Return to the Precept calling for his Opixiiitti on the proposed new ■ 

Code th^J<)i^t X>iiniiial Judge has te state* tb$ki athwative 

havei ^torted fr! 0 |^ the Ajpfieobatiq^^^ 






_ ^_ ^ ^ ^ aapernciaJ anti i^omiit 

Olbmry^ero pf puWic Kdicule„ which Ports^ when Ihua unfairly taken into scparau^ Con- 
*i6cflctainljr afforded acme Colour to auch Flipj^uciea^ The Joint Crliuinul Judge 
$9 f^d to have tliia Op^rtunity of recording liiii Opinion that a greater Benefit muU\ 
not be conferred on this Country than the speedy Enactment of the Code ; and that, 
when it beoameB known and understood it cannot fail to V»e considered as One of the 


moat valuable JEVesents ever made by Civilisation and Pliilosopliy to Barbarism and 
Ignorance* « 

Oivep under my Hand and the Seal of the Court at Cuddaloro tliis 7 th Day of 
July in the Year of our Lord 1838 . # 

(Signed) C, K. Baynes, Aasisiani Judge. 


Observations of Magistrates on the Penal Code prepared by the Law ComniLssioncrs. 

The Penal Code appears to me to In* gtmerally well adapti^d t<» the Piirposcj for which 
it is intended, the A^angenu^ut of it sliuple, and tlie Punishiuent assigned to nearly 
every Species of Crime to be of such Latitude that, \vhiLst they will admit of a very 
severe Penalty lioing inflicted in Caaes of an aggravated Nature, it will still be in the 
power of the Judge to modify it to almost a.ii;y Extent in (,^ises wliore Lonieney may 
seem to call for tlie Exorcise of such ii Discretion. Its bcneliiual Operation, Jjowever, 
when brought into practice, w'ill almost entirely depend ujwui the Manner in whidi it is 
administered, wdiich must depeml on the J-iiiw of Proee»lure lierwiRer to Ihj framed. 
The Ext^ii of PuniHhinent assiguiMl by Lii w to a partimiliir is of ooinf>aratively 

amall Im]>orf!R.Ti<!e to the Certainty of the Criiiit' being promptly piiriisJted in Homo 
Mmmor or another; and if Facility to escaf»e be aUorded to Ll|;iiii)na].s, or tJie Ff»riiis by 
which the Law he H<hninistere<l he ho ic»lit>us and dilatory as to <h»ter Witnesses and 
Prose(!utt>rs from coming firw'ard, the Penal Law will Ik* of little Avail. 

Few of the Chiiises appear to call for any partieuJar iteinark ; b\ii, such t )l>M(M’vationA 
as have oocnirred to me with respcict to some of tlicio, I Imre, with much Ditlidmicc, 
submit. The Iteinarks being Bet down oppixjite to the C.'hmseH thciu.selvcs. 


CirAl>TF.R^Il, 

Clause 62 . 

Nothing Ls an Ollbiice wdiieli is done by 
a Pei*sori who is, or in good Faith believes 
hiiuaelf to T>e, commanded by Law to do it. 

lUufifrtUt(>7i, 

A., a Soldier, fires f»n a Mob 1 * 3 ^ ibe Order 
of his sujwrinr OtHcor, in conforiuit 3 ' witli 
the Comunvnds ,^f the Law', A. lias com¬ 
mitted no Odencc. * 




7'lii.s appears id me to be too genc^nd in 
its Ap)»liention, and contraiy to the Maxim 
“ Ignorantia h'gis non <‘xeiisat/’ In tlic 
1 iluHtrati<m, A., tin* So|i]ii»r, is sii|>]>oHt‘d to 
tire on the Mob “in conforinily with the 

CoinmaiidH of the. Law,” In this Case 
lie of <!ourse eornniitK no Otfe.mx* ;' l»nt he 
nia3’' “ in good Faith '* believe hiyiiHelf to ticj 
coinTJiamleil to do that 'which itt /rial is 
contrary to the Jwiw. He may' Indieve 
himself to be authorized to fire on ilie Mob 
withoai the f>r<lerH «>f hia sujierior Officer; 
but would be not Iks guilty of an OfTcnccj 
if he did «o? So also A , an Officer, may 
in gfM>d Faith belicA'c himself commanded " 
or authorized by Law order biw Men tf> 
fire on a Mob, for the Purjirfse of siipprcRH' 
ing a Tumult, M'itliout liaviiig been called 
on to do HO by the Civil Magistrate ; but 
ns this is contrary to the Jjaw, would he 
not commit an f >lf*.'ncc in ro doing ? 

Again, in the Sixvmd Example (b), if A., 
an Officer of a C(uirt of Justice, Twing 
ordered I to arrest Y. for a Civdl Debt, 
IxjUcvjng in go<Jcl Faith that he iw autho¬ 
rized to wound or kill Y. if he refiiae to 
accomjmny' him, or Ui put him in Irons, 
w'cre to do so would not J»Ls doing 
CfULstitute an Offence ? 

Bi^idca, liow is a Pcsrurm's real Belief or 
Knowledge of the Powers intrusted to him 
to be ascc'^rtained, except iroiff bis own 
Assertiom This Plea of a Belief that Im* 
was acting legally might always be set uj> 
in excuse for the knoiit illegal 

R 






^ ■ •*'' qitopier 79. ' ' '" , ' 

of private Defence of Property 
exten^ls, under the lU^trictioxis mentioned 
in 75, to the voluntaiy cauHing of 

Dc^th or of any other Harm-to the Wrong- 
dcHir, it* the Offence the eoniiuitting of 
wlucfi or the attempting to commit wliich 
occtwions the Exercise of tlie Eight l>e an 
Offence of any of the DcHcriptionH herein 
after eimnicratetl ; viz, 

♦ 

ihlly. Mischief by Eire cominitted on any 
Building, Tent, or W^ssel, whicli Building, 
Tent, or Vessel is used as a Human Dwell- 
ing. 


CJa\isf SI. 

Tlic Eight of privatf‘ f)orenee of Property 
coinnjences when the Ihinger to the Pro¬ 
perty #Toirnneri(*eH. 4 

Tile Eight of privjitt' Defeiittc^ of Property 
against Theft or Itohhery ixuitiinies till 
either tlie Olfemlei* has efleete.d his Eeireat 
witli the Proiierty or Ui<* Property has been 
i’eeovi‘rtsl. 

Th«; Right of privati^ Defcuie.e of Property 
against Ch'iniinal Tres]>ass or 'Misehiof eon- 
iiimes »-s long as the t )f!V»iuler eontiiiiies in 
the Ooniniission <)t* Criminal Tn^sj»ass or 
Mischief. 

Tlie, .Right of private Defence of PropeJ’ty 
against IlonsehreaUing hy Ts^ight «MUitinni?s 
as long as the House, Tresp:is.s which lias 
been hegini by .such JK)U.sel*renking con- 
tiiiues. 


Clatise 84f, 

Nothing is an OfFenoc wdiich is an Exer¬ 
cise of the Right of private Defence, or 
which would be an P3xerciae of the Right of 
jfrivate DefeJtice if tlie Circumstances under 
which it is done were stich as the Person 
who docs it believes in good Faith that 
they are. 


If hy "Mischief" be here meant the 
setting fire to the Building, Tent, or Vessel, 
the Restriction ref|niring^ that it should vbe 
used as a Human Dwelling appears unne^ 
cesRjiry and ittjurious. If 1 may kill a Matt 
while attempting to rob iny Property from 
a Godown or Tent not usedb as a Dwelling, 
surel 3 ’' I ought to he allow'ed to do so if he 
attempts to destroy the same Projierty by 
Fire, 

The Injury in the latter Ca«e is greater 
and more certain than in the former; for 1 
might recover iny Property if rohlied, but 
cannot possibly do si» if destro\"^e<l b^" Fire*. 

The Building wliiuli aiiotlier atte]n}>ts to 
set fire to may contain all the Property 
1 have in the World, to the Value of 
Lacs of llupecH; but by this Rule the 
Attcinj^t to set fire to a Stable full of 
valiiabli: Horses, a Warehouse, r»r even a 
]mblic Ars^'iial, could not he resisted by 
killing the Offender, 

TJic Expression in the Sec^d Baragi-aph 
of this ( Manse till the ()fieri€Tor has effected 
his Retniut'* ap]>t'aj's wry indefinite. What 
is t<» l»e eoriside,red his having (‘ifected hia 
Ret rent ? 

Tlui wh<>1c of this (Manse, with tlu‘ Ex- 
CH'pt.ion <.»f lMi?agra}»h First, open t/O 

Objtsition, In tlie Notes (IMige JP) tlio 
Commissi*iners say. “It may be thought 
tliiit we have aHowe*i tuo great a Lati- 
to the Ex<*reise of tlie Right of 
repelling unlawful Aggn^ssions.” To Tiio 
it a PI wars by this Clause thi! Right is too 
inueli restri<'ted. * 

MMie Natives this Country seldom 
n*eover from tlie Pani*^ (-lauseil by an 
Attack, <*r tliink of R(‘sistanee, till a Rob- 
beiy has been complete*!. Tliey cannot, 
imleed, assemble, in sutlii.'ieiit Nuinlx^rs soon 
tuiough. If, tlierefore, a VSlhigo has Ixsen 
at.tacjied ami roblxHl by a Gang w'ho have 
“ etlected tlieir Retreat with the Property 
a mnghbouriiig Jungh‘, the Villagers ought 
not to be priH:lu<le<l from attempting its 
Reeoveiy, and the. Seizure of tliu Robbers, 
eve.ii at. the Risk of killing an^' of them* 
x\gain, under the Fourth Paragrjiph of 
this CMiiusc, “ the Defence of Property 
‘‘ agahust HfiusoVireakiiig continues as long. 

:is the House Trespass continues,"'’ and no 
longer, so tliat if a Man has broken into a 
Hou.si\ and carried off* Pi-o}»erty only just 
outside the Wall or Door bf it,.jfcbc OwTier 
may not slay liini in attenipti]i|||^ to reco¬ 
ver it. 

Most of the Objections made to Clause 62 
also apply to this Clauw. A Person’s 
simple “ Belief in good FaifJi" that Cir- 
cii instances are so and so ought not to be 
sufficient. There oii^ht also to 
dently strong and just Grounds for 
Beliefi An Instance has been kuoVm, of 
a Oentlomon shooting his qwhu Se^anti 
who had come into his Rocsn at. 
mistajking him for a Robbrar, bui 
not to be Md Uamdess Oit 



Clause S8. 

Wh<K!Vcr pvovituisly al>et.s an Otrenoo l\v 
'instigating any lVrs<m cm» nunit tJiat 
Offenr*e shall, if that is mnunit toil 

by tliat Pei’son in eonbequenrtr of tliat In¬ 
stigation, be pnuishi*<l w itii tlie Ihinishint^nt 
provicletl (or that 


!)(h 

Whoever by Instigation. atlemhMl by 
the urtual J>eiiver>' t»t' a Ih ibe. pifvioii.Nly 
abel'< an Offeiie** ])miisli;tbl«» with iiitpri- 
HOiiinent, shall l>e |Minis!jeil with Jinprison- 
ineiit of any 1 >t‘Sf'rlj>tion j»rovi<Jofl fur tijnt 
' OtfeiuHt for a IVrin whh-lj !iia\ to 

One Fourth Pari of the longe.si 'I’mn j*ro- 
vi(le*l for tliat t.>lVonr*e, or sueh Fine {ts is 
provide*! for llnit OUbiiee, oj' iKith. 

Jlhifftnttion. 

A, eaiist‘S Money to br pa.id lo J3. in 
order to mdno<* 1». to give false. Evi<lerif e. 
Here, whetlier JJ. gives the false Kvi<hmeo 
or not -fA Inis connnitted the Otfence 
46flned in this Clause. 

Clause 95. 

Whoever previously alj«?tfl an Offeneitfby 
engaging in a (Conspiracy' for the Cominis- 
Bxon of that Offenee shaii, if that Offenee 
An committed in purstiainie of that Con- 
ctpixii^, be punished with the Puuiahinent 

provided for that Offence, Ac. 

* 

Clause 9S. 

Whenever, rj|-'an Attempt to cominit an 
Offence, or in the ConiinLssion of an 
Offence, or in oona^uence of the Conimia- 
,sion of an Offencae, a different Offence is 
committed, thc^ i^oeyer, by Insti^tioii, 
C^iispimcy, or Aid: vrdu a pt^vioua Abettor 

* ( 263 .)’ ■' r 


He o^gbfc to have aeoerta^ to a CiirUiniy 
thatib vrae a Robber he killeti him. 
So in the Oaeo put by way of lllnstra* 
tion, Z. might stop A on the lloixd at 
Niglit,^^tiot way of Jeet,** but with the 
Ixitention of inquiring the right Koiul to 
Home Place. If in this Oaae A. t 4 dviug 
Alarm, and Wlimdng in good Faith tJiat Z. 
was a R«>libi»r, a'ort' to draw out a Pistol 
and*shoot Z., the Act ought not, it ap{>oan 4 

Tm\ to be ho)4l excu-stiil ajtogothor by" his 
more Ihdief Umt Z. mss .u Rtibbor, although 
it would fonn a roasmmblo Onnimi for a 
Mitigation of Punishment. 

This is a gi^ueval KuTc which would 
a]>]H*nr to be annulled by' the suKscfjnent 
(’laiises. lly (Mausi^ 99. for instance, wlio- 
evi*r, bv Instigation, nttt^iided with tin* 
actual I)cliv»*ry of a Hril>e, piwiously 
abets an (>tl‘eiiee punishable with Imprison- 
nieni. may be pnnisluMi with 1 inprisoumtuit 
iMjUiil Ui tine Fourth Part of* tlic longest 
Term provitletl for that < Itfcm-i*. 

Theft is an OOeme punisliable with Ini- 
prisoiJiuciit. IJmh'r <'lanse <SS tin* Person 
iiistigjif ing aiifither to ('oinmit 'I'heft is 
]iuni.shabte. at- J umleL'siaiid it, with the 
full PunisliiiuuO. ftir 'riieft ; but undtu* 
I'lause !H> lie only p^'^dsliablc with a 
Fourth Part of that Piinishnituii. 

The only !>itfen‘t»ee lu't.ween the Two 
«p]>eai's to lie that undm- ( la use 90 the 
Iiist.igathiii is attended with Ih’ibeiy j but. 
that woul«i Mjipoar rather to lieightim iliiiii 
dijiiiiiisli Uie < )ffonce. >S<» also in t Maiise 9 J. 

In tlie 1 llnsfrathu) t.o this fMause it. is 
explainiMl tJiaf Abel.merit is a (Vime 

wlii'tlioi* the Ofli-iiri* lie f*imriiittisl or nrif . 
but thero is nothing in thi* Ho<ly of the 
(Mansi- itsi lf from whi'*li fhi^ caii be under* 
st<io<l. In fla* foil*.wing (Manse, Ni>. 9J, 
whii*li ts sindlar 1o (Maiat<' JK), <;\er|it that 
lie* Ab«;tinioj* is attended \v ilJi the M'hre,fit 
<d‘ Jnjiiry inste ad tnf itribeiy. no Mention in 
nuule <d’ being jinnishabl*' uiilt‘.sH tlie 
< hfem-e !»•: actually eornmitted. S*) im¬ 
portant a Matter oiiglit not to be left to be 
inferred livun tlu; wt»rdiiig of an Illustra- 
tioji. 


What conMlitules a “ OiJiKpiraey *' is not 
defined. Does not a Person w no iiiKiigatc.H 
another in < Mause 9ff) to <‘Ofnjnit an 

Offence ]>y giving him a Bribe enter into 
a 0<»nspiracy for the (Annmifsision of it; 
uti*l if MO, wdiere. in the Ditfenijiec beiw'cen 
the Tw'u. 

In Practice much I>ifficulty would D- 
found ill determining whetlier a Person 
‘‘ knew' an Offenoe was likely t<» Ur (^om- 
“ ixiitted or not.^' In IlJuMtraiion o/,, for 
inflliltict% bow could it be f>ossible to deter- 
miae whether A conm<l^red Murder aa 



(: 'JM; 


of the finBi^me&tioned OfTencso, ftball be 
liable ^;)ko the XHmiehmeni of tiie laaC^men- 
tioned Ofifenee, if tlie laet^mentioned Of¬ 
fence nrere such the said Al»ettor knew 
likely to l>o cotnmitted in the Attempt to 
coimait the first-mentioned Offence or in 
the CoiiiiLiiHsiou of the fir.st-inentioTied 
Offence, or in conecqucnce of the Cornmifl- 
Hion c»f the firnt-mentioned Offmee; and 
if lH>th <Jfr<;Tices l>e actually coriiniittcfh^nd 
the I'crnoii who htiH comiiiitted them be 
lia>)Je to cumulative Punishm^.Mtt, the Abettor 
ahull also be liable to cumulative Punish¬ 
ment. 

CllAPTKlt Y. 

Clause 111. 

Whoever, witli iiie lntenti»)n of inducing 
or <vnii|ielling the Governor General of 
India, or tlie Governor or Deputy Governor 
of any Presidt^fiey, or any ^Itunber of the 
Council (►f India, or of tlie Council of any 
Pn‘sidency, to exercise or ri'fruiii fr<»iu 
exercisitig in any Manner any of tJie lawful 
Powers of such (lovcrnor General, Governor, 
or Me.iiiber of (Joiiiieil, assaults i»r makes 
kIiow of assaulting, or wrongfully i-<‘slrains 
or atteinfd.s wrongfully to restrain, <ir over¬ 
awes hy means (»f a riotous Assembly, or 
atb^mpts so to ov<‘ravve such Governor 
General, Gov<Tnor, Deputy Governor, or 
Member of Couneil, shall be ]>unlHhed with 
lm]>risonmeiit of either 1 >escriptu)n for a 
Term which may extiMul to Si-ven Years 
jl.inl must imt be less than Giie Year, au«l 
slialJ also be liable to Fine. 

Clause 116. 

Whoever, by Instigation, Conspiracy, or 
Aid, previously abets the committing of 
Alutiny by a S<»hlier <u* Siuhu* in the 
Servdee of the King or tlie Fast Didia 
C<imj»any, shall }»e jniuished witli Imjiri- 
aonmeiit of either Description for a lerm 
wliich may exteiui to Seven Years and 
must not. lie less than Cue Yeitr, and shall 
also be liable to Fine. t 


Clause 127. 

An Assembly of Tw'elvc or nmre Persons 
is designated as “ a ritdoua Assembly *’ if it 
is the Ol^ect of that Assembly to overawe 
tlai Legislative or Executive Government of 
India, or the dovernment of any Presi- 
den<y. or any j>ul>lic Servauit, or any Body 
of public Servants, in th(^ Exercise of the 
lawful Powers of such public Servant or 
of such Body, or to resist the Execution 
of fuiy Law, or to commit any Assault^ 
Mischief, or Criminal Trespass;, or wrong- 
fiilly to re^stmiu any Pei*son, or to put any 
Persem in Fear of Hurt or of Assault, or 
wantonlj'^ to insult or annoy any Person, 
or, if that Assembly is' attended with Cir- 
cnnistances which may reasonably 
App^h^sions that its Obyect is Qm. of 


Ho 

ought to be lialde to w) INmiidbsneiit for 
SEll^der» Aether he contiid^N^ 
noi/as tmder the Eog^lish l^w; - 


Under this Clause the Punishment only 
extends to Pei-sons who assault or restrain 
or ovemwe by means of riotous Assembly 
ilie Governor General, Governor, Deputy 
G<>vei'Tior, or Member ol’ CounciL As these 
high Functionaries arc s(*ldc>m or never in 
a Situation to be subject to such Treat-^ 
ment there, ap]x*ars no Rea.si)n for restricting 
it to them. JNinetcMm Times out of Twenty, 
the Attemjit to overawe, &ro., wdll lx* made 
on the public Seiwants under tlieir Orders ; 
nf)t on them porsoiuilly ; siicli as the Col- 
l(‘ctor or Alagistrate, as in the hit*^ Rebellion 
in ('anam. The Clause ought therefore^ to 
extend to overawing the duly constituted 
AuthoriticH under Govemnu'ut, as well as 
the Memhers of Government, as in Seev 
tion IV. Rtguliition IJI. of 18?11 of tJie 
Aladras Code. 


As it is evident fi'om the Tenijr of the 
follt^wing (Uaiisc (117) that it is intended. > 
that the Instigatitm to Alutiny should bo 
punished iimlcr this Clause even though 
the Mutiny may not be coinmitted, it ought 
so to be exjircased in direct Tenus, by adding, 
for instan<*e, the Words “if the Mutiny be 
jiot actually committed.” The same Remark 
applies to Clauses 118, 120, and 122. 

The Ambiguity caused by omitting tn 
mention whetHbr the Offence of Instigation 
be punishable if the Crime instigated 
not coinmitted la very apparent in the 
Cha})tt'T on Abetment, as before remained. 

The Dchnition of a “riotous Assembly*' 
a.ppcars to be much bio w'ide. The AsseiA* 
bliige of Tliousaiids of Persons for 
I*»irpost' of “ overawing '' the Govermnmt 
of India is classed with and punished in 
the same Mtmner as the Assemblage of 
Tweh^e Persons for the Purpose of “ xiurult- 
ing ” a private Individual Some of the 
OSences included in this Definition would 
more properly have been included in tto 
Chapter of “ Ofiences against the State.^^ 
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L)«W .iiitwtiyf w moo^ta,' 

obtoiiaiS) oc atlempta to obtain from any. 
Party, for himself .or for any oilier Party, ‘ 
ai^ Oratiftoation whatever, as a Motive or 
a Reward for inducin;^, by the Kscrdse of 
personal any public Scrviuxt to do 

or to forbejir to do any official Act, or to 
Aow, in the Exercisti of tlie odiclal Func¬ 
tions of such })iihHo Servant, Favour or 
Disfrvour to any Party, or to render or 
iKttexppt to render any Service or TH.sserv^co 
to any Party, with tlie Ix^gislativc or 
Executive Government of India, or with 
tlie Government of any Prefiidenc 3 ’*, or witli 
any public Servant, os such, t»r with any 
Body of public SerN-'ants, as such, shall lie 
mulled with simple Imprisonment for a 
T^ftd wlJch may extend to Six Months, 
or Fine, or both. 


/■v;t 

H it' BUItfid in tlift Notes that this 
Oliapter is intended to apply solder to 
Persona in. public Employ, but it would 
appear tliat this Oiatuso is intended to 
amot others tlian pulilic Sorvanta If so, 
it would be better, for the sake of Per- 
spicuity, to enter afUT the Word whoever 
the WOlds ‘*iiot being a public Servant/* 
or “ w-hetber lieiiig a public Servant or 
not'' If it be intenUed to apply only 
to public Scsrvants, the oxplanaiory Phrase 
“ being a public Servant'' should be in- 
nerted. 


^ Clause 153, 

Whoever in any Manner intentionally 
prevents the serving on himself or on any 
other of an^' Summons or Notice im»cvt?ding 
from any public Servant, or Body uf public 
Servants, legally' c<nnpetent as siu;li public 
Serviant or as such Body to issue such Sum¬ 
mons or Notice, dr iiiteiitiouall^'' p^e^■ellt.s 
the lawful a.fIL\.irig to 0113 ^' .PJiwe of any 
Rucl> Sujimioiis or Notice, or intinitionally 
removes any such Summons or Notice Iroiii 
any' Pljuic which it is lawfully aliixcd, 
w intcntioiiadly prevents the lawful making 
of any Pnitilamatioii under the Authority 
of any public Servant or Body of public 
Servants, legally comp'bmt sis KUch [)uf)lic 
Stirvant or sis such Bod 3 ^ to direct such 
Prochuruition to bt? ina/le, sfisill be ]»unls)icd 
with Imprison incut of cither b>cscription 
for a Term whicli nuiy extend fo One 
Month, or Fine which may extend to oOO 
Rujiees, or bcith. 


It would be advisable to enter after the 
Words “ or intentionally rcriiovcK any such 
Summons or N<uic^c tlio Words ** or 
“ intentionsilly </cA/-r<s any su^s Siiinmons 
“ or Notice/’ bccjiuse a Person may ox 
efFcctmiUy dehat the C>l>|ect of such ik 
Document ly defacing it as by removing 
it. 


Clause 203. 


Wh<x^ver, having been lawfully trans¬ 
ported for a Tcnii not extending 'to Life, 
returns from such Transjiortation, the Term 
of auch Tranaporta.tion not having expired, 
and his Punishment not having been re- 
mttedi sliall Ije j^ninislied with Transjior- 
tAtion for Life, and shall also be liable to 
Fine. 

• ^Clause 253. 

Whoever, in dealing fraudulently, uses 
any Balance which he kiiows to >>e false, 
shall be punished with Imprison ment of 
edther Descidption for a Term which may 
extend to One Year, or Fine, or both. 

Clause 255> 

Whoever is in possession of any Balance 
or of any Wei^t, or of any Measure of 
Length or Ca^^acity, which he knows to be 
frdse, and which he intends to use frauil- 
ulenily in dealing'^ shall be punished with 
Imprisonment of either Ilescription for a 
Tetm whidi may extend to One Y'ear, or 
Fine, mr both. 



Tn Note A. Psgc 2. the Commi.ssioners 
‘‘wlicrcvcr wo have iiiado «ny 
“ (Iflcncc punishaMc with Transportation 
“ we have provided tliat thcTrauspi>rtatioii 
** shall he for Life.*' 


In these Two Clauses, fu1.se Balances, by 
which 1 undi.Tstund SciiUts, are mentioneil. 
Both the English Law and the Madras 
Ib^galatioiLs confine the wording in fussign- 
ing PeTjartie.s under this Heml to the IJhc 
of false “ W'cighis and Measures /' and 
there appears strong Rcfosons why in liiflia 
the Use or Po-ssession of false, i. e., uneven 
Scales, should not be made punishable. Tim 
Scales used by the vast Majority of Tradets 
in this Countiy are of tlie rud 4 i!st Oon.ntnic- 
tion, and it would probably be difficult to 
find a single Pair of j>erfectly cor^fcet Sc ales 
of that Kind used by Shopmen in any 
Bazaar in India. Any one who has passed 
tlirougljMa Bazaar may liave observer! these 
Kind of uneven Scales used. 1?ie Defect 
f 3 
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Clause 287. 

Whoever, ti Sul»je< t of the Kiri<j, 

aiicl not a Native of tin* 'i’rrritories <^f (lie 
Kiist Tntlia t/oin|>afiy, his Arrival }*y Sea 
iu any IMare within the saul Ti*rrit<»ries 
ennits t.r> make known in Wiitinn; his 
Naine^ I*la#*<* of I )est.ULnnon, and (>hject 
4>f [^iirsnit in Imlia, t«» the (^hief ()tlieei- of 
IhiHtorri.s, or other (.>nieer aiitl^n'i/.ed for 
that PurjiOMo, at the Phict* at whieli sueli 
Suhjoet of the Kirk^ has arrivtsl, shall he 
|»iiTjislied with Fine which may exUiml to 
1,000 Itupees. 

^ i Uanse 200. 

W'hoever, havinj^ l»e<‘ji ef»nvieted of tln^ 
(^ffeiu-e defined in 1 In* < clause, last ja*eee«lin;jr, 
aojiiii tu>mmits the <)ll<‘.nec‘ delined in the 
< Jhnise: last pri‘<*t’din;^, shall he jainislied 
with .Hunishiijt'nt hir Life <jr for any 'rei’in, 
or with simy^le 1 m])risoiiment for 'Fiam 
wdiieh may exU'iid t.o Om* ^^•ar, t0 'whieli 
- Banishment <»r Imprisonment Fine may ho 
added. 

CUaiise 200 


16 olmous to titfi PiurdhM^ 

previoas to the Artil<deB being 
th^ axe held up, aikd adjusted^ \/y jdsKdng: m . 
axnail additioiiai Weight in the Hgbtor oon 
It is true that in Claeuse 255, where a 
PuniHltment is assigned for liaving them 
in |>oaseHsion, the Intent to use them 
fraudulently is naiued ; bu4 in this, as in 
(itlier Inutouces through this Code, it appears 
doiihtfiil h<iw tills Intent can be ascertainedl 
It is observed that “ Balances ” are not 
named in Clause 254, 

In tHis C’lausc I w'ould propose to insert 
tlie Word “ intentionally’ '* after the Words 
‘‘ wdtliin the said Territories.” The unin.«- 
tejitional < hnissiou to iiiak<'' kiiow’n his 
Name, A'c. in Writing (»ught not to subject 
a Person to Punislunent. ■# 


ft is not elear wliat will constitute the 
Ofieiu*e of ‘‘again” residing iu tlie Com- 
pany’s 'rerntf>nes witliont Lic4mee. If the 
jVrs«ni be Hneih <»r im]»risoiied for residing 
ill till* i 'omjiiiuy’s '^rerrLt<*r\' without Licence, 
and omits afterwards to quit them, has Iwj 
committed the (>ffenct* again.” If so. the 
''rime, allowtsl f(>r J)e]»arture ought to lat 
defined, or a T\»W'er of ]>cportatioii given 
to the jiublie Authority, 


A'oliiutary <*iilpable Homieide is “\ohiu- 
tary eulfKibJe ll«>mieide in tiefenei* " when 
it is eommit>t<'d h\' causing I)«‘at1i umh'r 
suidi ('ircumstaiiees that. .su<*h i-ausiiig (»r 
llcatJi would >>e no Dlfcnee if the IlJght of 
priva.tc 1 >efonce cxlf'mh'd t<» the voluntary 
<*au.sing ot‘ |)eath in of Assault not 

falling under any of the Descriptions 

enuiiu*rjtte«l In Clause 7f», or iu Cases of 
Thi-ft, Misi'hief, «n* t 'riinina.1 Tresj>as.s not 
falling under an\ of tin* Deseriptiouw 

i numeratcd in Clause 711 


('lause ;50:k 

Whoever eommiis v<»hmtaiy eulpablo 
thmiieitlc in defeuct* shall be ]uniished 
wit 1 1 lnipri>*omiient (»f r^ither Description 
f<n‘ a Term whieh may’ extend to Fourteeri 
Yearj, or Fine, or both. 

f Clause 30J>, 

AVhoever df»o,s any Act, or omits what 
hp is legalliy- ln>uml to do, with such 
Tutentioii or Knowledge, and under sxich 
<^ircuiTistance« tliat if ho by that Act or 
piiiisaion caused l>eath he would be guilty 
pf voluntaiy culpable Homicide, and cnxiies 
toat Act or Omission to such a Length aa 
m the Time of conying it to tluit Length 
he eoUtoix^lates as suiiicient Id cause 


'.riK* whole- of the J^w laiil di>wn iu these 
( 'lauses regarding “ voluntary eulpablo 
Ibuuicide in defence ajq^earfi to mo 
to be out of all Proj)or</ion severe, and, 
considering the Circumstances of this 
(\»untiy, very ohjectioiiable on other 
Orounds. The firing at and killing of a 
Kobber wdio Is effecting his .Kstiape with a 
Man’s Property is made jmnishable- with 
lnjf>riKoiinieut for Fourteen Years, and 
under Clause 30y. if a Person pursues a 
Thief, and fire-s at him, without doing him 
the Hmalle-st Injury’, he ia punlshnl^ *^^h 
luqirisourncnt for Th.rc€ Years, or Fine, 188r 
L»oth, * 

In their Kemarka on Clauses. 74 and 78 
(Note B. Pjige 1!>) the Conimissiouers have 
stated the stroiigtjsst Objec^iions that can 
iirgo«.l against such an Kuoctment, the 
Patience wnth which Natives submit to the 
, Dc]>redations of Robbei*8, and the Policy of 
eucouniging a manly Spirit of Reaiatance 
amongst them. The Madras (Jovermnent 
have lately been endeavouring to inculcate 
the Belief lunongst Natives that they, wifll 
not lie ]mnished for resisting and elayii^ 
Bobbers, and thus induce them to 
their Lives and Property; but it is qifSto 
evident that illiteiaie Natives never 
be brought to understand the Re&ieEB^to 
by which their Bight to rcBdiet is 
guiaihed^ and vrhere it is to 



Imprtwm- 

of ' jMinnpuiih' for a Term 

>ti^y Ttoee Teai», dir Fm<v 

dr botli, '. 

r>-' 


Clause 5. 

The folloA\*iiig Kintis of Hurt art* tlrsijr- 
naictl as “ ;^rii*vt)u.s • 

Ist. Kiuits dilation, ^ 

2t.L IVnnaTieiit I*rivaii«>n of tin* SJfjlit 
of either Kye. 

3'L IVrinatnsnL IVivatioii of tJa' Hear¬ 
ing of eitlier Kar. 

4i]i. Privatioji of an}'' -Mf]n]»er or 
Joint. 

/JtJi. iVstruetii'ii or |>oniiaiit*ut 

iKiiring i>f the Powers of Rny 
Meiiihe.r t^r ,Joint. 

6 th. PormaiHuit Uisfjgiiratitai of the 
Hea<l or Fuvr. 

7th. Fraetiirr or Dislorat ion of any 
Done olht*r than a '^I’ooth. 

• 8th. Such Kurt that iJj«‘ Siilforer is 
fluriiig the S]>a(:e of Twiiiity Oiiys 
in Pain» lilseased. or uimhlo 

U> ftillow Ills ortlinary Pursuits, 

CliiiLse 361. 

Wiioovw, intoiiding to ;Lrnitity unnatural 
Lust, ioui-hes for that Purf>ose any i*erMon 
or any Anitual, or is, hy Itis f»wn ('onseiit. 
touched by any Person, for the Piii jmiso rjf 
gratifjniig unnatural Lust, Hliall In *]miiisheil 
with Imprison in ent of oitlior Desi-rijaiou 
for a Term whieli may extend to Foi»‘teeu 
Years and nni.st not be lows than Two 
Years, and shall also la*, liable to Fine. 

Clau.se 1^02. 

Whoever, intending to gratify uunatund 
XrQBt, touches for that Puqiose any Pei-son, 
“withont that Person"s free and inteliigeat 
CemsenL shall l>c punished wdth InjpTiH<:r#- 
ment of either I>escriptif>n for a Term 
vrhich may extend to Lift* ami must not 
be less than Seven Years, and shall also be 
liable to Fine. 

Clause 308. 

Whoever intentionaUy puts any Person 
in iSsar of any Injury to that Pei-son or to 
i^r other, and thWe^y fi:audu2ently induces 
tilfe Peraoai ao pat in, fear to deliver any 
^toperty to any or to consent that 

aw or to 

to to make, 

■ <363.) B 


it is not difficult to mmpose vrhai incid^ 
culable Bvik and utter Diseouragemeut to 
all BesiHtieu&ce would be prodtieed by the 
First Example of'a Man’s Iwing punislujd 
under tlnw> Clauses^ for attiiekiug an*! 
killing a Thief or lloWier who had pUin- 
dei*ed him, and was making off with lus 
Projuji'ty. Tilt' whole Biuly of the Poo))Ie 
wouKl af once jirrauiiu*, and ihew would 
1 h' no divesting them «•!' the Ide^i^Jmt lie 
WiW punlslu'tl for tloing that, whieli we are 
now using our btvsi Kndeavour to j^'raunde 
him to^o. It woulil be nothing that the 
mitigated Penalty wa.s intlieted ; the very 
jiutting them on tlu'ir Trial woiiTd la* 
sufiicierii to deter them from otferiug 
llesistaiu!« in fiituiv. 

] have previously nlhidtHl to this Subject 
ill iny Remarks on Clau.se 81. 

There ap]K'aj’s no Neeessity for cihissing 
KmaseiiJation under a distinetlleiul. l'nJe.s« 
it were bi* ]uinLslied inon* sexerely, which 
it apiiears t(» me it ought, to it would 
ismie wil.liiti the J>efinitioii of eitlier tin* 
4th ur oth ( ‘ 1 ji.ss of ** grievous Jfurls/’ 






The Delicaey with wliieh the ^^^n^ln^s- 
nioiK'rs liJiv** Jibstniije<l from c‘nteriiig into 
ari\ Part ic‘.ij|jirs re;.»arding t liix t’hiss of 
Crimes fSer Noil* M, Pagi* 72) should .still 
n<it go so far as t-o alh>w' any Ambiguity to 
remain reganlirig the Meaning and Intent 
of a iVnn! Knaetinent 1 make lliis Ob- 
Rerv.'ttioii iKS'aiiso it does not appr'ur clear 
to iiii‘ wladher by the'J'**rm tou<‘hes *' is 
inteiahsl the taking indecent Liberties 
witli the Person, or tlj<^ at-tual C<nnini-sioj) 
of Soiiom y. 


By Clauses 368 and 36fl the com mitt fug 
Extortion by putting a Person in f«*m* of 
** (my 1 n^iry to that Person is puiiisii“ 
able at tlie utmost with Three Yeari< Im- 
piiHOxunent, but by Olauaes 370 and 37? 
the committiiig lEsstoriicm ly putting a 
FcsrB<m ia . lear ctf “ grievous Hurtis 
4 



vbole or pi 

an;^!Sdeiim^bt which is or ptiiports to.-M 
« yiduftble Security, is wud to copmut 

“ SxtortSon/' ' 

* 

Clause 3G9. 

Whoever commits Extortion shall be 
punished with Imprisonment of either 
Description for a Term which may extend 
to Thn4i Yeors, or Fine, or hotli. 

Claiisc 370. 

Whoever, in order to the committing of 
Extottion, jmts any Pei-son in fear, or 
atteiripts to pnt any I\‘rs<ni in fear, nliall 
be puniahed with IinpriHnnmeut of either 
Dcfiwjriptiori, ft>r a Term which may extend 
to One Year, or Fine, or both. 

01auHo37J. 

Whoever commitH Extr>i*t-ioii by putting 
any Pci*son in fear, for tliafc PurpOHC or for 
any father, of iJeath or iif grievous Hurt, 
whall be jmnish(!d with Imprisonment of 
either I)i.*scriptifm for a^Tcrni wJiich may 
extend to Fourteen Years and tiiusi not 
be less tJuin Twti Years, and sljall also luj 
liable to Fine. 

^Clause 373. 

Whoever eonimits ExtoHii)n by putting 
any P(‘rHon in fear of being takely accused 
or defjuned as a Person iindiu* the Influence 
of unnatural Lust shall b<» punished with 
Im])ri.sonn»cni of either Deseript’mii fi>r a 
Term which may extend to Fourteen Years 
and must not be less than Two Yeai-s, and 
shall also be liable to Fine. 

Clausi' 374. 

Wlioevev, in onler to the committing of 
Extortion, puts any Person in fear, or 
attempts to put any Pei-siui in fv-ar, of 
being falsely ae(‘used itr defamed us a Per¬ 
son under tlie JnflueiKM' of unnatural Lust, 
shall be ]uiuisbeil with Iinprisoniiient of 
either Description for a Term which may 
extend to S<'ven Years and must not be less 
than One Year, and shall also be liable to 
Fine. 



‘‘•.gn^voug 

wi^ar to "fo suffidexitly <?ir 3 

Evemt to wrajrant great Bis 
of Pumshment here assigned, 
dejBned by Clause 29 io consist of 
** Harm whatever illegally catiaed to aim 
Party in Body, &c.," which BefinitiOA 
will embrace every Species of giiiSirooii 
Hurt as defined in Clause 314. 


Tliese Tw’o Claust'-- only provide against 
Extortion by puttmg a TPerson in fear of 
being accused of une Species of Crime. 
There aj>j»ear*s to me io bo no sufficient 
PetLson fur pTo\'iding only against this One 
liiMtance, and leaving all others unprovided 
for, or why Extortion committed by putting 
a Person in fear of being accused of Mur¬ 
der, Treason, Rajs*, Rublwy, or any other 
heinous Crime should npt also be made 
punishable with nearly, if not quite, equal 
Severity Itixtortion committed by putting 
a Person in fear of being accused of an 
unnatural Crime. 


Clause 376. 

Whore Six or more P«;mous conjointly 
commit or attempt to commit a Ilobl)ery, 
or where the wliole Number of Persons 
conjointly committing dt attempting to 
txttumit a Bobbery, and Persons present 
and aiding sudi Commission or Attempt, 
amounts to Six or more, every Pei*son so 
committing, attempting, or aiding is said 
to commit “ Docoity/^ 


Clause 386. 

.?(fhocyer, being intrusted with the ke^. 
iny ^ ^ PirapieMrty with wy \ 


The Term Daooity ” is a local Native 
Tenn principally confined to the Bengal . 
Presidency, and for the most part unknown 
i# that of Madras. If an English Tenn 
equally expressive can be found it would 
appear more advisable to adopt it in a 
Code intended to have Effect throughout 
all India; and 1 think that used in the 
Madras Kegulations, viz., ** Gang Bobbery/' " 
would be equally appropriate and more 

g enera^ understood, besides being 
sh. The Word ** Bacoity ” is the qh^ r 
Native Term used throngtout the whole 
this Code. 

It would be as well to ^ Iti' 

eSafose the ** malicloiftt Int^tiqa; hjC'.tjiiiliiir", 






Bireetion of Jj^ 
ll^ in trklch sadi Trudt 
i 9 to 4u»chax^^ or \aoliiites any 
Q^trac^ ea^presB or implied, 'wliich he has 
the Discharge of such TrOst, 
from whom such Trust was 
is said to commit ** Criminal Bi*each 
of Trust/' 





or 'ccrample,' 'A,/a 
intt^ti^ by his Ha^r» with 
viduabte FrO}ierty, to bo carried to a cerialii 
Place; A., owing hia Master a Grudge, wih 
fully i^ows it to get damaged, or abandons 
it on tlio fiotul; here ho does not act 
fraudulently, because he pro{H»s6s no Gain 
to liixnself, but he is maliciously guilty of 
*• Criminal Brenoh of Trust,” and dught to 
be pmxished for it, * 


Chaptsh XXIII. 

Claase 463. 

Whoever, being bound by a lawful Con- The Commissionei-s iu their Note (P.) 
tract to convey or conduct luiy Person or sta^te, that they have iuteiitionally oniittod 
any Proj>erty from one Plaot', to another to jninish Servants for tins Offence, altliougb 
Place, illegally omits so to do, intending or thej^ have Ihhmi iirgt^l to do fti», because 
knowing it to lie likely that such Illegal “ g‘»od Masters are not in iinicli Dange r of 
Omission will cause Injury to acme Party, “ iWmg voluntjirUy destTted by their Ser- 
ahall be ^.punished wdth Imprisonment of “ vants/' and iKscausc tins Loas occasioned 
either Description for a Term which may by sncJi Desertion woubl iiiit olteii be of a 
extend to One Month, or Fine, uduch may serif)u.s Dcsorijition. But gLKul Masters may 
extend to 100 Rupees, or both. eometimcH be abandotted l»y their Sei'vants, 

and it may sotnetiincK be tJtc Oixytsioii of 
most Hcri«>u.N ,bos.s and lncoiivenit*iii,»e. It 
ought, tb(*refor(’., to bi* proviilcd against, A 
Pcr.sojt ut ti large Station may Uf# dfxibt 
rei»Iiu.t-! a Servant wiv* quits him 
withffui .Notice ; but if the Servauis of 
a (jleidlojjiuTi inarcliing through a wild 
Country, where m> others can ]M»sHil)ly b«ji 
]m»(!ured, abaiiflou hiiu, tbe l.*t)ss andliicon- 
vciiiencc may be to the full as gr«.^.at or 
greater than if bis Palaacpiin Beavers jmt 
him flown ami ran off. It is not an 
nncfiinmon Practif^e at Hf>mo Plofies for 
Servants to engngi^ tf» go up tin* Country 
wdtli th'ntlemen, ami at thi' Moment f*f 
l)epartnre, wl»en f'veiy thing has been 
arranged, anfl Delay out f»f tho CJaestioit. 

to refusf: tf» go, Avith the Jntfuithm of 
forring their Masters to i.TicrefiSfj tlmir Rate 
iff l*ay, or extort some other uiiduf^ Aflvan- 
tage. 

The Coinniissioiiers object that it would 
give no Protection to gf»<>d Manters, but 
Means of l)]ipreHRi<ni bai^l omts ; but 
Admitting that this might by Pfissibility 
sf>metinies be the* Case (which Argumeutr^ 
]a>wever, is erpially ap]»lieuble to PaJan- 
k<H^n Bearers), still it would Ixi better, 
instead of leaving a// (Jasi'.s, of Jiowever 
aggravate<l a Natuin;, unproviflcfl, to make 
tlie Oilence; j^unlsbable, ami leave tho 
Judge to determine from the Circuinstancea 
of each Case*, and the Kvidence, whether 
the Master bad or Imwl not brought t he 
and IjQcouvenicnce f>u liiiikself by his Con¬ 
duct towards his Servant. 



IUu8tration^ ^ 

I once hired a Servant at BonAay to go 
dow'u with me by Sea to Ooa, and from 
thence to Darwar. On arriving at Ooa I 
wiu* taken ill with Fever, and confined to 
my Bed ; axid whilst in this lielpleM State, 
at a Foreign Station, waa told by my 
\ Serviwt that had idtered hh» Mind 




oiiiv 1^;' 

app«i^lit^ to the PdB6e, axid the 
&4so]ielderthle Preaent^ I ccmid ' 
him to ftilfU hiH "Engagement. B 
not had the Fear of the Law befere 'his 
Eyes this Fellow would have gone off 
left me to iny Fate. 

(Signed) T. L. Blake, 

Magistrate of the ZiUah of Cuddapah. 

1. In compliance with the PIxigency of tliis rro(?ept, which aocompauied Extract from 
the Pi’oviiicial Oourts of ('ircuit under Date the 9th November, ordering the Acting 
Joint MagiatraU^ of (hiddapah t<i uiake KeturnH to the Court's Prewpt dated 18th Aprih 
caliliig for his Opinion (ui the m*.w^ IVnal C'odo, the Joint Magistnito of Cuddapali baa 
the Utmour to state that it is his decided Opinion that the Indian Law Ccnmidsedon^ 
in having franuMl a Hody of F^aw like the One in question, ciuliodying a« it doeft many 
PuintH of JiiriHpnnleiice hitherto omitted, and framed os it is with many lllustratioioa 
which cannot hut grcatlj" laeilitatc the IJntlci'standing of the Law, have accomplishad 
writli great Sucimjsh the tliifieult I'ask imposed UfM)u them. 

2. 'fho Miiriin of tins new JNuuil Code will doubtlessly have been expatiated on by 
cxi)eriiuie«‘d Judges of tiu* Servic{\ and as no new Co«le of Liiw can reasonaMy bi& 
expected to he so perfect as not to admit of being iitq>roved, tlieir Suggestions on any 
Ptnrits Hiey iiniy have offered wIhtc Doubts as t^» Construction have arisen, or where 
Modifi(;ation S4*enis desirable, will, there is every Reason to hope, render it very sliortly 
so. The J<»int Magistrate of < Niddapah feels ids Tuadequacy to suggest Improvements, 
irom Want of E\peri<uice in Judicial Matters, yet he has with Dcftircnce ventured upon 
these ft'w folJowdng itemarks. 

8. In the Chaptt*r of Punishments, Not<5 A Page (>, the Oiminission have proposed to 
limit tlie Amount of Pine to Ik: iTn]>oHfd as Pmiishmeiit in Cases only wliicli are not 
hfiinous, and to establish such a SysUnn of Ap[)eal as will prevent grt^?ifc and frequent 
InjiistiiH! fiNun Judge's inconsiileral/cly inflicting Fines on Persons guilty of serious 
Offences, in Cases of wiiich Ihiscriptions the Amount of Fine to be imposed has been 
entirely left to their DisiTt*tio!u The Rensems Jissigmsl by the Law Commissioners for 
so proposing arc, that if the Ainoiini t>f Fine W'ere limited it w'ould l»e either so high os 
to be ruinous to the Poor, or so low as to la: no t)l>j4ict <if TciTor to the Rich ; that to the 
former, it is a Matti'r i»f absolute Jiidifference whether the Fine to w hich he is liable be 
UiiuUmI or nob unless it h<^ so limited to render it quite inefficient as u Mode of 
punishing tlu* Rich ; tiiat a wise and just Judges, in wsin^ his l>t)undleHS Discretion, will not 
sentence an Oflcncler to the Fine of 100 Rupees wlio is no more able to }>ay that Sum 
tliati a Lai:; and that if tla* Fine was limited to that Sum an unjust and inconsiderate 
Jialge wmdd lia\c it in his I’ower to inflict on such an Offender lUl the Evil that cam 
\hi inflicted (>ii him hy means of a Fine. 

4. It no dtmhl is im])nicticablc to act up to any specific Rule laid down for ffinng for 
particular Offences Persons Uitli in affluent and indigent Circumstances, by taking into 
emisidi'ration also tlje Property of the Oflcjuler, with a view of malung tlie I^ish* 
meiit eiiually painful to all, ns every Case must necessarily involve a double Investigation» 
by every C)l»staele bt*inc throw'ii in Die Way towards tlie pecuuiaiy Circumstances of the 
OlleiuU'.v being ci>rreetry ascertaiiuHl ; yet in the Opinion of the Joint Magistrate it 
seems desirable that tht^ Fine to be imptvicd sbould be limited also in Cases of a more 
* henious Natim', s<» limited that it may l>e consiilcred an Object of Terror to the Bidi, 
and that the Discretion of the Judge should be, the Protection towards tlie jKKHPer 
Utfenders. It seems to him unreasmmble to sup)Tose that under oxir present System of« 
C^ourt Jiidiejiture tlie PMne Isnug limited for tlic Punishment of richer Offenders wriU be 
the Means <4* Injustice being done to the {>oorer because the Judge has it in bi n 
Pow'or to inflict on Uu* latter all tlie Evil that can 1x5 inflicted on him by means of a 
Fine, There ap^M'ur very g<x>d Onmnds for not limiting the Fine so low aa to ircnder xK 
quite inefficient a Moile of punishing the Rich, but none whatever that he can 
for not limiting it so high as to be ih’twled by them. In Cases when rich and wnaltbjr 
Offenders ai-e brtmght Ijefore the Court, their Knowdedge that no Sum is specified in the 
Penal Cixle as considered as a Fine adequate to the- Character and Magnitude 
Offtmeo with whicli they nni! chai^d and of which they have been found guilty, tl^ 
tlie Fine t<» be impx>s4‘d on them is uniinilted, and left entirely to the Discretion of ibo 
J^id^ ^11 indnex) them in every <'!!iuse. decided against them to appeal to 
AuthoHties, in ho{x^ of getting a Portion of tlie Fine remitted, wUch will cause a doud^:: 
Investigation in most Closes, and imtiose groundless DizU^ on the Judses vojf' 4 ,Akfi 
Pj\>vincial CKuirte. \ ^ 

^ 5. The Joint Magistrate of Cuddapob begs leave to dissent frmn the 

bgrtheLaw Oomnussion in regard to its not bei^ advSsalde to place . 

]^ia4shmmts tlie public Exhibitioii- of an Oftendet m '«h Am. . 

xtrL^tL. - 



:,'^ Ol^ect t»f all PwtiiifeT,' 

r,W«u«Bg )Piii|^ ’W ^ and ina^lBng Terror in his 

Ljbom ooacKBMtsti^.the OfBMiibe) <iud in his bumbie Oniiiion 

- ' . ' ' n' n -* _ • 1. _ V _ __ .1 .s. < .1 
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tljjlci seV^ would he its being asoertainod that tiie 

whiiiifc-^^ifa |*anii^umi is intended are nepvor eommitted. Moreover, he 
.,t^ the beneficial Effects wlxloh l»ve nristtn from this Punishment 
resOMuined on the JList of those sanctioned by Oovenmieut should nut l>e counter- 

. . hy the Evil that must arise by its being aliolished. Ita <leri\ iug its Severity fnnii 

, Mw bilker and better Parts of the Character of the Man. as oxpivssi-d in thei Opiniou of the 
. jyxw Commasion, ought aurely, if true, to prevent those of auch tpiiok and aeuaiUve 
^FtteEnga from rendci'ing theniaelvea liable to it. The virtuous aud ImnouniWe FtH'Un);^ of a 
Person do not vanish aud return as the Weather changes ; vanish so a.s tt> allow him to 
the Offence, and ratunt si> us to affr-ct him deeply when he is made tf> sxiffcr for 
..having so done. Of the Ineipudity of the Punishment he has no Doubt.; but he differs 
.ivithuie Opinion formed by the Law- Commission in regard to the (:;ause of its Inequality, 



-is so unequal in its EfFcot.s more so than any other Punishment; nltlumpfh all PimiKhmonis 
must be considered imequnl, varying aeconling to the hardened and redeeinnble Qualities 
of the Offender. Tt* Persons of low (Jiisto it is not eonsidow'd so degi’fiding; bu'^his 
cannot Imj reekom*d, owing to their Feelings Inung loss louiie and sousitivf^ than 
<jl'jtUue of higher Castes, who iiia 3 % |>erha.)>s, think loss of tlie Offoiu'e, and <irt»ad com- 
id^ing it lt>eciiuHe the Punishiaent is among their Oast^ eonsiflerofl degrading, and not 
because uncler any other Cir<!Uin«tances it would bo over hurtful to their Fewlings. 
His Remarks apph' chiefly to Cases of Perjury, for wliioli Cmne ho strongly' roeoinimuids 
the Punishmoiit to l>e ado})Uul. 

6. The Difficulty in }>roving the Crime of Perjuiy (although \Vit.nesst»s are purehased 
as cheap as Nuts in every l*laee; renders it parlicuhirly neeessaiy that the Piinislinierit 
thereof'slamhl be sevei^e", and here the Joint Magintmte U^gs to say. that he has never 
dixscovenid that the higher Castes aiiioiig Uui lower t!lasse.s <»f Nali\ es ui*** in the ieaiat 
more veraeiirtw than their Neighbours whom they look down upon. < »n the 

jl^£|Y>m bis OVuserv^atioiiH made he is itielined to be of o])inion Unit they think lep?s t)f 
'uttering a. Falshf»od than others. They stVm to think themselve.s privilegt'd in this 
resjieiftt^ider tlie Idea that their ('^asto exculjiuie.s them, partif'iilavlv when they have 
an Olivet in view. I'heir Sastrnuis sujiport iheiu in this, as well as tluxt it is exeiisablo 
ill all a Falseliood on Oatli in tln^ Cause of a Ikahinin. 

7, Thi^'i^inishnient is equally ilreadeil almost by every Hindf»f», whetber bis Feelings 
be virtuous aud honoimiblo or otherwise; and it is oertaiid\^ soiiie Cheidi towards 
Perjury, a Crime wdiioli. as be has al>oVe hinted, ho is iiielinod to think prevails too nnicli 
with Inipuiiitv, owing, he must presume, tirsth’, to the ADab* of a«lininiHU?ring Oaths 
not iMung RUtficieutly binding to the (!oiisf'ieiices of WitnesHes. and, seeondJ 3 % to 
Natives Tieiiig too well acquainted with the Regulations and (*ir<-ular Onlcrs, the 
Definition of Pej-jnry as laifl down tliereiii, b) render ihemM<d\"es liable to tla? Punisli- 
ment ly contradicting themselves. Nivertlidoss the Dread of the l^nii.shment is jirodnctive 
of somi, and an occasitmal K.x:aniple, on its licing aetually enforee<l, of considerable 
Benefit. In regard to tlnwe who it is KujipoHed ihirik lightly of it, the Jii«Jges f im use 
their Discrotiim, by coininutiug it for Imprivnunent. 

a Under the Inq>rcHsion that tlie Cause t)f the Inequality <»f this PuniMlimeiit does not 
rest exclusively on the Feelings of the Imliviilual sentenced to it . tJiat its S<*verity <locs 



• tmte cannot coincide with the Sentiments expressed by th<! l..aw (Vunmission tf/wards its 
• Abolition. In Cases of all Sorts it will occasionally happen that a Person wn»tcii4.*ed to 
^ FmUBhment lias been led to commit the Oflcnce he liiw liewui found guilty of by Tcnqita- 
'Hosif and that he may be reclamied. This is by no means easily aHe<',rtainefl, but when 

to it not be too late for the Judges to «liow Leniency, lus recomiiicmled by the Law 
.Commission; but it cannot Ixs considered just and equitable to Hacrifice the liitisrest 
-Wf a whole guard against the Possibility of any Person lieiiig thus too 

:^tovfurely punished, by abolishing a Punisbimuit he considers so wholesome, and one more 
.condvimve towwls eliciting Truth in all Cases of Investigation tli/in any others, owing to 
. v..'vifir/be&ng^ taut Beasems above explained, so much dreaded. 

^ flw The jbmt Uagistrate cannot but think that the total Abolition of Flogging will lie 
: Bvil, however much the System of Pri^u I>iseipline nmy fie loftinned. 

In i^ejty IHstnet there are a Scit of hardened able-bodied Vagabonds, tiK> idle to work or 
^ 4dhim8elves an ^ honest LiveKbood, who live upon pilfering, and are jieHcctJy 
idiont und^oing Imprisonment as a Punisliinent, and to wimin Corporal 

• f but dsc^edly the only one that they in the least <lroad. 

'-.W' ^0# In has occurred in tide Retum to the 

Jbpril^.^»to-rand- ^tli NovetblMt^SSB, lOie. Joint lf^i^trat«.* 





tUMirnm ^ tile -Jc»iii».:1|«|^^ 

4^ .ibk, Oode» lund that aahaeq^q^t ' to 1^ of tlie lill^ 

lua.T&EKe been, mueli tejcen up in Bevenue Affoira^ dwito to tiiie Setttono^ 
l^jiyitioo having lieen coirmieneed^ a» also to aeveraj of U^laiiy he has had 
Be trueie tliis Exj^latmtinu will exonerate him from all Ceosnse and Anunadveraioi^i^^^ 
tfee Provincial Court of Circuit. ' / ' ^ 

. Given under my Hand and Seal Hus Day, tlio 7th Febroaiy 1839^ - / 

Joint Mugistrate’H Office on Circuit at Markapoor 1 • ^ ^■ 

in Doopand Talook, 7th February 1839. J 

(Signed) J. H. CocnitAi^E, > 

• Joint Magistrate. ' 


(No. 323.) 
(i^s.) 



Panigi’aph 1. 'J1ie Acting Magistrate of Cliinglcput lias the Honour to aclaiowledge 
the Roctjipt of tlie foregoing Prefej>t dtvsiriiig him to state his Sentiments relative to the 
|»ropose<l Oiiniiuil Co<le, a Duty wliiel^ irom tlu^ well-known Talents <»f those by whom 
It was drawn uji, anil tlie Labour and Consideration bestowed thereon, he enters upon 
witfc the utmost l)iffideiice : but the Duty having been imposed upon the Acting Magis- 
ti’ote, he begs to submit a few general Observations that have occurred to him during the 
PenisaJ of llie C(»de, ||| 

2. TJie J-#;iw Coinmissloners have, in tlieir Address to tlie Right Honournblo thfe 
Governor Gtuieral, on transmitting the Draft of the Code, most justly retmirked, that 
“ tliere arc 'fwo Things whieli a LiigLslator should always have* in view while he id 

fraiuing Laws. The oni' tliat they should be as far as possible ]>rc?cLse ; the other^ 

“ that they should bo easily' umh^rstootl." Ju both tlu*se iVuiils the Acting Magistrate 
foal's the (Jode as it is now drawn u]i fails. He cannot but consider the numeroUB 
Explanations, Definitions, and lllusirutions not only to have .swelled the CJode to a 
irjosl inconvenient KKteub, lull to have rcndon*.d it a more closely .scal‘ <l Book than the 
old Law to the Miiss of thi? Peopli* ; an Alteration in iliest? Points would therefore, the 
Aiiting Mngislnites thinks, attemled with Ail vantage, whilst such Matter as might - 
be cHUisidered neee.ssaiy to eiueJilate or illu.strate the Code, might be publi.sliefj under 
Authority in a Si*.[)ariite Treatise. 

3. With regard to the. Cha)»ter on PnnLshment.s, the Acting Magistrate coincides 
generally hi Iho Opitiiims expre.sst‘d and Arguments adduced in suf»]K)i't tlicreof, wdth the 
Exception of those relative to the total Aljcditi(»n of Corporal Puntshment. The Argu¬ 
ments ai.ltUiceil on that Polsit appear to liim U> he rather tlieon^tieal tliari pmoticaJ. 

A large Portion of the Olleiidcrs in every J)istriet are. there is no l>ouht, eomj»o«ed of 
tlie lowest {-his-stvs and wamh'ring Trihe.s ; Men addictctl to petty Thefts, such as of' 
Grain Stealing, &'»•., and to whom Imprisonment, eitiior rigovoius or solitary,' for short 
Pcv!o<ls, i.s, ^froin the usual Coursii of their liive.s, no Ihiiii.shmeiit at- all, and wdio could in 
no way he so well ]ninLs!u‘d, without the Nee.essity of iLsing such Sevei*ity as would 
remlei* tin' Tidliction (»peii to tlie Ohjeidiuii.s of (Yntdty, its hy Corporal PunishnitttxL Xu 
urging this Point tlie Acting Magistrate i.s far from advocating tlie shameful Syotem of 
stimulating sul>or{linate Police Officers b\' iStripe.s, or the Corporal Punishment of tb06e 
w’hc^ would thereby be rendered or feel themselves the Gbjeets of Contempt to the Mass 
of the Population, but would leave the Ptjwor of indicting Corporal PuiiislmiCTit for 
])etty Thefts in the I lauds of the M agist rat t‘s, who ho con.siders might be. safely iutruated 
therewith, and wdiieli IViwvr tluy w’ouUl no doubt use with due Discretion, and iii 
aconrdauee wdth the know n Wishes of (hiverniueiit, to limit such Puiiishiueiit, as &r aa . 


possible. And fiirtlior, with rcganl to Puuislimcnts, the Acting Magistrate considers that ^ 
the affixing a Minimum for t.inbn(t«\H U) V.e idjectioiiablo, because some mitigatix&g ' 
("'ireumstaiice may ap'poar ou the ^frial which w‘«->uUl render a slighUjr Degree of Punish"/ 
in*jnt Huffi<nciit. Thus, for example, ly Clau.se 217, “ whoever performs any Part of the 
‘‘ Process of counterlVdt.ing any »Starnp from whivh the Oovemmeut derives a Itevexuia 
shall bo punished with Imprisonment of citlier Description for a Tenii which may 
“ extend to Seven Years and must not be less than One Year, and shall also be Uafaie to, ' 


an ample Punislnncut ; but still, as all Criminal X«aws tnust be most literally intei^r^leidlii; 
the Ofteuce comes under the Clause here deiiued, and One Year would be the 
Period to wdiich the prt'siding Judge could sentence tlie Party. There aro 
Clauses to wffiich the Acting Magistrate Uiinks similar Objections might be 
instance, Clause 278, Wlicreby whoexw voluntary causes Disturliance to any AaaeiilHISiiV' 
*^ Ja'wfuIIy enga^d in the Perfonuance of Religious Worship or |le]lgioiis 
in causing siidi Disturbanee be assaults any or makes Show of 

w threatens to assault any Parson engt^ged in such Worship 




"ffae Atiiim tfag^trate it«toi ttkc^reifi^ \3x^ 
Uhe^y^^ ^dofied criginftl t<v bim liij iKe Aciin|( 

tbougli he doe« not quite ^tih hitn in 
he lias Ihrmed, oonaid^srs the Pajier^ m his own unnsBis^tod i^daetioiv to do 
Credit. 

5. There remtiins One Point for the Acting Magistrate to notice, viz., that no Punish- 
ment appears to be laid dowii in the Regulations for the Puuishinmit of Peons or 
Badnmd^ies who, through criminal NcgU^ct, penuit tlio Esi'iqH^ of Prisoners placed in 
tMir Custody. This is an Olfence of frequent Recurrence., and th# Acting Mogistmta 
QCSSsiders calls for scmie severer Punishment than Dismissal 

6. In conclusion, the Acting Magistrate would apologise for the Brevity of his R^ntxarka 
|ilhd Delay in replying to the foregoing Pn‘C(q)t, trusting that the Juages of the Pro- 
- vincial Oourt will consider the constant tJall upon his Time aiul Attention fi'om the 

imrront Btxsiness of his Charge?, a sulllciJbt Cause thereof. 

Given under my Hand and Seal, at PoonniualiMj, this 20Ui Day of December in the Year 
of our Lord 1S38. 

(Sigi»cd) A. Frersk, 

Acting Magistrntf! 


Memorandum.—Ob.5ervations of tlie AotiJig Do|»uty Shorishtadar, V. Streenevasiah, on the 

Peuiil Code. 

The greatest Defect in this Code is the entire Abolition of Corpond PuniHlitnent. Corporal Ptioij»h« , 
The Law ConiruissionoiN eoiiidder tins ruiiislujicid not only cruel and di.sgraeeful to i0ciit,Note9r)>p4 
Meu of decent Stations in Tjfe. but us unu(H*essury in an}' (J'lise. They, however* n<hnit and 1^- 
in another P!a<‘.e that the Crinumil for wliom disgrace has nr» IVrrors tlreads nothing but 
physical Suffering, Ih*Htraiiit, and Privation, and he wlio laughs sit. Infamy is the very 
Criminsil agaiiust mIwsiu the wlioUi Rigour of the Law ought to Im.^ put forth. The 
greatest Part of Olfentlors aro nmloultolly of this I)<!Heri]di»m ; jih in Indin, if not in all 
other Countries, Igiioraiits suid tie* Depnived form tlsc giNsiter Portion of the Populsi- 
tiou, whom it wouhl he useless t.(» luiui.sh in the .same Msmin'r jim tlie few wliose Character 
gives Hope of Reform Jit iou. Kxhihition on si Pillory (»r an Ass iimy not Ik‘ a Diagruee to 
shamolcss Del influents ; but Flo^^ing not only inf!i<*(,H iiisgrace* on sudi Men, but esiuses 
a bodily Suffering wliicli* mo<lcrate as it is, detem the Sufferer from Wi(*kedness. It h 
cei*taiuly a mast impolitic Measure to endeavour to Btiiuulatc tJie lower tlfficers of 
Police to tins actives Discharge of their Dutie.s by Flogging, hut the young (llfonder, in 
whoso CJaae the Commisrtiou would Becm dlsyiosed to eon.si<ler Flogging as justituiblo, 
cannot be, so easily corrected by Cohfireune.nt or Labour a.s Ijy a few Slrijies ; mel in like 
Mamitu', Men wdni Iravj; no Character to lose cannot bo so off •l.•tn;llly de.tr^Toil from fho 
Commission of Tliofts and other petty OffencoH hy any ordiiuiry Sort of Pnnisluneyit uh 
by Flogging. Puni.sl)mont Is intended as an Kxamplc to others, but ii hTiIejd Punish merit., 
which Ls only sntKcieut to correct an unuecuidomod and ]»t 5 uitent Cfh*ndcr, is jio 
Example in a (Country where even Mutilation is not n*garded as too Kevero a Punish¬ 
ment, and will, instead of preventing thcj Commission cif titfonce, oneouragt* it in a degn^e 
Wliich ill a few Yeai*s would beconio almost intfderablc, It Beems, thererore, moat 
ttnodvLsable and dangen^iw to dispcnBC with Coiqioral Punishineut altogether, either in 
ahticiyxition of a State of Civilization ivhich it is uncertain will ever be brought about, 
or with the view of saving an inconsiderable. Portion of a Population from too Korious an 
l^omhiy. The latter End can without DilHcultpr be aUumed by declaring Offemies 

• pimisbable by Flogging also punishable by Imprisomncut or Fine, according to the 
D^eretion of the Judge or Magistrate, who will proportion his Senienwj te tlie CJianmter 
of Offender as well as the Nature of the Offence. 

The Law Commission expressea a doubt as to the Propriety of punislung the Giver of Bribery, . 

a Bribe. Upright and Hcnipuloufi public Servants are often tempted by Bribeiy to fiivour p. 37. 

* it^'bad Cause, and though in many Instances common Justice could not Li obtain(yl 

givtfig a Bribe, it is impossible to determine wliether the Giver or Receiver is 


; but, if neccssaiy, an Exception may be luade in favour of tlie 
: GttOes where it could be satisfactorily proved that be had really botn 

Bribe. ^ ^ 

• ;;7 The aeoxna to consider that the Euroj^ii and Native of India ought PunifiJuoent 

to the same System of Prison Diaciplitie, and tlie Ground ef tliis piurojieiuwi^ 
IHlfl^ranibe wldieii existe between the one and the other. There p. 3. ., 

rfy aa p^ble' in the Ptt3rid«hii^emt and ^ Treatment oi 
knwn-to a Beviaiiort from, soefa 







of 

Noio»> p. BK. 


MiirrmjQ;c and 
AduUi’O; Note«. 
j|>.«9 tom. 


-r wr ‘otteir Ploia, tE .. 

P<tf>ple of itie 4iffe!rent ParU of TO ! 
iiia/1/ ihe Natives of one Part can hardly preueire 

Nombor of Enro|jeftns reaidirig in India at the pmeat tkiy woti4 justify * 
pohitniAHionerH in asKerting that Existence in thia Country ia almoet constant Jfir^ 
them, it is very doubtful if tlu*y would lie justified m ehowing a Desire to save E 
iicn of ilic worst Uescription from l)eiiig placed in dejoprading Situatipns, and eng 
in the ignoniiniom Labour of a Gaol equally with the Natives of Inttiau This 
Iwi a Distinction which no Oovorjiinent pwiteiidin^ to Im^airtiality ought to maintalhji^ 
ami it is sometliing like the indulgent C<.»n«ideration recommended by the Hindoo Law 
in favour of Braln|ilTi OffeTulers, whitdi is disapproved and ridiculed by the. European 
Nation. Tlie IiJiw Coniinission, in vesting Uie Oovcgmiieut with the Power of 
imiiing Imprisonment (fivcu without the Consent of the Offender) for Tninsportation '^ 
Bamshmont, in ilie Case of a Iverson wdin is not Ijoth of Asiatic Birth and Asiatic Bh^O^J 
would seem to waive the Piinishnient due to the Offence of such Person, because that 
Punishment of Trans]loH ation w’ouhl not indict Half as muck Terror and Loss upon ^ 
Euroj)<‘an as njam a Native of India, llie British Character does not require to fee 
preserved tiy saving the w'orst D(‘.scn]»tion of Knglishmeu from any pnilicular Species of 
Punishment. I'hat they arc the (Jonquerors of this Country, itself holds tlmt Cliaracter in 
higji E.stiin.ation ; arnl any Distinction made in the Piini.shment of Englishmen and Natives 
wdlK I lettr, in.stend of iqiholding, lowt^r that Cliaractcr in the Eyes of tlie Puldic. 

The Law (Joininksion iliink.s it unnocjessai'y to make Breaclics of Contract by menial 
Sonants OU'enr'es, U*ca-n»ti in the, StaU^ of the Market for such t)eseri}>tion of 

“ Laliour in India good Masters niv. not in much Danger of btiing voluntarily deif)erted 
“ by their m(jni*|^ Servants, and })ecji.iise the Lo.sa or Inconvenience occasioned by the 
“ Nudde.n l)oj)artimf of such Servants w’oukl not often Iw of a veiy atirioas DescTiption.** 
Tliis is f)orhaps the Case* witli Eiiropeaii Ma.stcrs, whose menial Sonants consist gimeraUy 
of the low est (Classes of this Country, who could not obtiiin such Einphymeuts under their 
ow n (jountjyme.n. The Want of rositive.ne».H in the Terms in which the Law Coiiixnia- 
Honiu’s speak (in this Subjeet AvoiiUl itself weaken the Force of their Argument, and this 
Argunumt is altogidher inapjilieuble to the Ojuhcs of Native Masters, wdio cannot so easily 
procure or dispense with tiie Service of Menials. Each Caste requires its own lower 
C)rdi'rs to Ik? its S(M-vimt.s, ami the Difliculiy of procuring such Servants w'ill no doubt be 
nineh increased ]>y their being suffered to desert wdlh Imjamity. Servants are generally 
more i'.tiHJrant and Uierefore more liktdy to do Wrong tliaii their Masters ; and even now, 
wluMi then* is a Ihniishmcni provided for r)cs<jrtion by the Madras Police Begulationa, 
such Desertion is of fre<ph*ni Oceurreiieo, and the Inconvenience thoreby occoHioned so 
gr<sit anil serious tlait it w'oiild not Ik‘ jirojier to give Servants the Choice of quitting one's 
ServicM' whenever they ])lease, and w ithout giving firevioiw Notice. 

The Provi.sion.'i of the. (1ia]»t(?r of Dffeiice.s relating to Marriage setmi to be almost 
entirely ajqdicable to the Eurojioari Nation. There is a Ilescription of Deceit practised 
in tlii.s Country by the lower Classes of Natives wliich under British Rule is not an 
Olfcjiee, but vvliieh inflicts serious fneonvenience and Lo.ss upon the Sufferer. Tliia is the 
Bn\‘ich (>f Engagoniwnt <mci? made by the Panaits of a Girl to give her in Marriage to a 
particular IVrsoii. Such Engagement is solemnized a lew Days before the Marriage by a 
particular Koriiiality termed ‘‘ Nislamboolam,” and a Breach of it i.s illegal, according to 
iliiuh *o Law, and an Offi?nco etpial to any dcscriVied in the Chapter alx)vc mentioned. 
It is ofibt‘u the Source of serious Disjiiitcs iH^tween Families, but it is at present a 
Conqilaiut which imbody is authorized to hear and Bottle, A Provision for punishing 
this Gdi'nee is thi'rt‘fovc very much wanted, and to such Punishment both tlie Person 
who inatTies a Girl oiuh? engaged for another Person and the Individual who gives thfik 
Girl in Man-iage, knowing that site luid been so engaged for another Person, should be, 
subjected. 

Adultery, winch ranks amongst htdnous Offences, aud whigh is meet pernicious to the.. 
Wolblieing of Society, is doelar(*d by the Law CommisaionerR sa unpuxii4uilde. The jdfekf 
Ground of this Ojunion is the Prevalence of Polygamy in this Country ; but it is doubtfiil 
w^hether the Coiiuuwsioii have taken into their Considex^tion under what CSrcmnstaiioea 
and Resvwctions Polygamy is allowtjtl. The Hindoo I^aw permits it only in Cases where' 
a Wife first married lias proved barren after a Trial of Txvelve Years, or is afflicted with 
an irrecoA*cmhle Diseiisse, or addicted to irremediable unvirtuous Habits, provided these 
Qualities luive licen ©.stablished to the Satisfimtion of the Society in whidi the 
Parties move. It iiuist jvlso be remembered, that it is not only in Cases where a 
has more than One Wife that Adultery is committed, but Women who are the cii&r 
vVUvea of their Huslianiks atld to whose Comfort and Hi^ppineas aU possible Atientiw .^ 

S iii4, often corrupt their Chastity in conaequenoeiof immoderate Lust, or any 
races and Qualities of thoir Husbands, or from Want eff reciprocal Affection,^ 
cfther Causes not less forcible than that ot having Rivala, whioh cannot tberrfc«h >j 
the Commission of Adultery Offboose of this Kind TO inexoosable ^ 

S tances,, and what«iver may be ihdr inherent Cairo; and aa the Iaws 
must necetsaetily vary m lespeets from those hf 
no Brow m exemptitig from panistnTO an Aetwhloh fr .ac|fit^^fl9t?i ‘‘ 







^ eiiiae]v68 Vhtdh euaiMe tUcm to 

to tlto Indigna^oa midli a public Praecntion ml 

-TT- - TT. r w . ^ pi^y to tJio hxipb^ Indifference with wlndi the 

Fetnaleg is understood to oe viewed oy European Judges. Adultery 
<aaiia^ an OfTencc unpunisliable by uh ingratitude and other 

SjOdotu do not (Hke a Breach of matrimonial &>ntract) cause any apimrent 

Tioln^b^ of the Rulea under wdiidi Society is held togetliw in the World; and uhleais it 
iiM peremptorily required to bo, brought forwjird and punished tin Thoft, lUibbery, 

Vimer^ Jfec., the Country will by Degrees of Time bo filled with corrupt* FeinuloH and 
BitiitaraH, and the State of So<uety -will l>o deplorable. It is therefore iiKlisjwnsably 
UOoessUry to the Well-being of the People to award such Punishment to Adultery as 
can^ be devised consistently with the enormous Nature of the Olfencc and British 
Jurisprudence. 

In the Chapter of Offences relating to the Bevenuo it is propoaf^i U\ punish Persona Chapfor 
who perfOTn any Part of the Process of counterfeiting a Stamp from which the Govern’* 
xnent derives a Revenue, or who keep or make any Implement intended for ctuinter'^ 
feiting such Stamp, or who ktHqi or sell stieh coimterfeitod Stamp, with Imjjrisonment for 
Seven Yc3ar9. Tins Punishment seems to be rather too s«*vero, ami i.s miieh mun? heavy 
than tlie Penalties prescrilxid for the Ofleiict: of counterfeiting Ctans, which ia of equal if 
not greater Gra\ity ; but wliilst the couutorfeiting of ii Stamp is intcmled to Ihj so 
severely punished, the Offence of lutiug it is proj»oHcd to U' }mnis)ied only with an 
Imprisonment of Six Months. The using of a cimntorfeiti'd Stamp, knowing‘it to 1 h> a 
Counterfeit, is, I cvmceive, a graver OffeiKV tluin that of comiterfeiting it, a.s in the lattor 
the Object of the Performance is not actually *‘frectcd as it is in ti)e former. 1 should 
tlierefore think that an Iinjjrisonmeut of Six (»r Twelve Montlis would be a suHicieut 
Ponisbiuent for counte.ifeiting a Stamp or using a (“(miitorfeit St.'unj». 

In the Cliapter of Criiniiml Intimidation, lii.sult, utuI Aimoyauce, the Punishments Chapter 
awarded also appear rather too Hcvere. For Want c»f Notes on this (Miupter I urn unablu p, 120. 
to undcrstaiul exactly the Diffenuice between mere “ Criminal lritiiiu<Ution " and. 

“ Criminal Intimidation, having taken Precfiution to conceal tlu', Quarter frum whence 
" the Threat coineV' Tl»e one is deolartal puniHhable wdth ImpriHomnent of Tvro 
Tejais, and the other ^iree Yearn Again, the Offence of utUu-iug any \V(»r.l. making any 
Sound, Ge.stur<% or Exhibition, to in.suit any Pemon, is propi^sed tf» U' punished wdlh 
Three Months Imprisonment, and this lin]>ri«onme]»t i.s extended to Tv\o Vi-ars when 
the Ir^sult ia offered to a Wornatu Altliougli an Insult offered to a NWunan is more 
fierious than tliat offen5d to a Man, yet it miglit be sufficient to douljlo tlie Punislwueiii 
in the Case of the former, 

^ The Principles hy wduch the Law Commis.si<»n w'a.s guiddl in awarding and prupf;r- 
tiotung the Punishment.s and Penaltif^ are not so w'ell explaincMl in tlie (;»id(i as to 
enable one to judge with Pn^ision the St»verity or Leniency uf tln^ Punihlum ni attfw licd 
to each Offence ; and therefore it may not be jinident, w’itlumt a full KnowJc‘dgo of their 
Beasons, to question the E;fteijt of the Penalties prese.ribe<l by Lhein, whicli, tliough 
apparently too heavy or tof> light, may in reality be jnfi<hT«te luid suHh iont, 

26th November 1838. V. Stukknkvasiah. 


' y’M'' 




. ■ 


XXVb, 


In conformity to the above Precept, tran.smiiting an Extrfict from the Proceedings of 
the Provincial Court, dated 18th April 1838, witli Copy of a Letter from the Court of 
Foqjdany Adawlut to the Provincial Court of Circuit, /ktod 14th April 1838, requejsting 
th^ to collect the Opinions of Criminal and Joint Criminal Judges, MagistraU-s uiid 
Joint Kagfartrates, on the proposcsd Pcsnal Code prepared hy the Indian Law C.^»iiij»ii»- 
^oners, and requiring those Authorities to submit any Remarks they may wish to offer 
any of the imjairtaiit Subjects to which Uie Code relaUm, and to point out such 
Xwecla and to suggest such Improvements as may either occur to thetriHelves or Ire 
offilted by intoHigent public Officers or Individuals who they conceive may 1 hi considt<;d 
Advantage, the Acting Joint Mngkirate of Bellary has the Honour to submit the 
Bcmiarics which have occurred tu him. 

1 .„■!%*;;. Chafteb ii. 

Prmiahments. 

GUnaes Pofwer is conferred to banish from his native Country, India, a Person ciauifcj* 43. and 44. 
I|i^ << English Parents, and a Person bom in England of Parents of Asiatfe ^; 

Asial^ and whose Residence may, nevertheless, be generally in In<ik. 

Jni the bom of English Parents banished from India, lus Birth- 

WOwWWteg withoQt a C9ahtt open any one, not even a Parish (which all ^v '4; 

. xppyy m .entttled to), and in the other Catof A Man (but for hk mere , , - 

/ a reai'KiKtive^ of India, may be 

ill'Oii^mdL ^-The to; , 


VhT' -‘y 





’Clause 49. 
Cl(UMa ^7. 


Clause 68. 

Clautte 7*1. 

Clause 93. 


plausjD 136. 


Clause 141* 

». 

pIwM 142. 


’ pbQ«e.ie6. 




-litiae TOftlW itoy « *- — • v;-...': '“t'--'-- n -r v ; ' TV.;-- jjr 

Wi^ reference tn the Notes on the Stt^eet of mwXmt^ ta^Kf 

- ^> 011 the Liabitity of the Offender to ^y ^ denuot^ at a Period i 


E^aaae from Imprisonment; viz., that this leabilitv should «tend lid ^ 
wherein tlm Offender has l*eeii a real OiuLrior in Property by his Act, which Liability 
ejctend, p<?rliftjjs, even beyond a Period of Six Years as lie becomes a real Debtctf»to'^Wip- 
iitriierftr, whom the Law, if ymsihle, should save from any Loss. But in Cases i»^ha«d' 
the Offender has not been a Gainer, and no Person a Loacr, of Property, the 
can hardly 1 h 3 riallwi a Debtor to any one, and the Punishment in lieu of Fine not letfeA'; 
by Prfx;c#w of Law before hi» Ilcle?we from Imprisonment ought to Suffice the Cottria^ ^ 
for otherwise, without anv NeccRsity of restoring Pinjwrty to a Sufferer, an OiihUder’ 
after his Releasd till the Time expires during wliich lus whole Profits from his lawful 
Calling arc liable to l^e seized by a Court of Justice for an Offence for wluch^hs has 
already suffered severely will rather become an Idler, and aNiiinance to StxnHy; thaft “ 
exert himself in a respectable Manner, not to beueiit liiraself, but to satisfy a Sentence of 
j|jij'.a Com^t which he may look ii]»on as liarsli. 

Chai^teu III. 


Gwral Exceptions. 

It does not appear that the (Mlniinistering a Substance of intoxicating Quahty to a 
Person against lus Will and without liis Knowledge is made an Offence ; yet a Person 
in a State of lnt 4 )xi(^atioii so caused by auotlu^r fur no nmlicioiw Purpose might commit 
Homicide. The Muidcrer under this Clause would not have committed an Offence, and 
the Party ailrninistering the in toxica ting Matter w<»uld also bo beyond the Law; and 
what would the ffuuiicide be? 

The Us(j of ilie Wf>r(ls in this Chiiise wf uld seem to imply that “ a public Servant is 
Ugtdly conipetont to cominit an Of!once/* 

ClIACTEK IV. 

* Abetment, 

The BackorH of Two Men who in a siuldiui Quarrel fight with Fists, or the Seconds of 
Two Prize* Fightem, are tin y within the Cliiust- { By Clause 69 it w’oulJ seem doubtful 
whether the Principals w'oro coinmilting an Offence. 


CHAPTEU A'II. 

0/ Oflenres (ff/ahst t/te PvJ»Uc Tmaquillity, 

The Prc»visions of thi'f (clause seem to bo objectionable, lus they give a Handle to any 
ovil-dis)K»sed Person to eivate a Kiot on any Pretence of Provocation received from 
another, and the Law, while it punishc.s the Person wdiose. Provocation has given rise to 
the Itiot, nmat in a projiortiousibk DegrtiC make Allowjjj^ees to tlie Rioter for the 
Provoiaition he has received. The Person giving Provocation had better be left to the 
Puiiishinent provided for his Offence by other Parts of the Law 


Chapter VIII. 

Of the Ahvsc of the Po^vcth of Public Senmits, 

The Exiiediency of the Clausc-s in this Chapter will greatly depend on the Law o£ 
procedure. If every public Servant may be drawn before any Court of Justice at < 
Complaint of every Individual, several of the Cffausos will be higlily objectionable. 



Court at tlie Time the Bargain is mode, would not be affected by this Clause, but. Idll 
Conduct, would lie ei^ually HA -is. i 

The V?brd ** knows.” which fixjquently occurs in Uie Code, requires a Defiiiition. ,Is i#; 
Person said to ‘‘know” wlmt he is legally bound to know, or proiHdonaBy 
Clattse 263) is supposed to know ? 




Chapter IX 

• 0/ Cantempts of the laufui AiUhorify of Pvitie ^rminia. 

A Servant sfuffers a trifling Injury from his Msster^ loid to molee 

eation against tho Ityury. Tlie ida£tc^ threatens to. dmmiss urn if 1m 
tfoatm: directly holds out a Threat of 
ain from making legal ApplioatioiOL ' 

' ' ' ''"k.'/ \y a , y’VtA 







«rj 1 —_itterely puts a itwk Mark witli C3iax>Boal dr other 

/ oft a: Piedb of Olotb (not au unoommon way ptueibed for the Ptkr|KNie of 

eva#ag tke Duty) would be liable to the severe Pu^hment of uot loas than Due 
ySSft^Jnpriacminent. Frequent Cases of ihie Kind were triwl by the Courts of Circuit 
a® Fox^oiic* till by the CMers of Fouji:larry Adawlut dated Sth May 1815 they were 
egsdudad from that Claj»s of Offeuces, and the Punishment with Fine, or in &il thereof 
D^^hioumeint not exceeding Three Months, by the Magiatiat4S8, was considered sufficient. 
*{!hah.PttmBhEDent jffovided in Clau.se 222 might exnbiuce this Kind <*f Coifriierfoit. 

. Ola^ 217 and some of the following it stjonis, however, tliiit the Woixl “Stamp" is 
meant to represent the Instrument by which the stamped Work is made; but that it 
is not used so throughout the Oliapicr is evident from the Use of it in Clauses 223 
ap.d 22'|j, an<l cannot, tlierefore, be taken only in that Souse. 



CHAia'KR XIII. 

0/ OJfeJicoR ly^Uxtlng /o Weli/hfa anJ Mectaures. 

By this Clause a Person is liabh- to Punishmont who fraudulently \i8os any Balance 
which he knows to be false but no Puuishiueiit is assigntMl for fniuduh'ntly using any 
true Balance. In Imliaii Country Toams au«l Vilhiges tluTC an* ])erhaj)« but few cornsit 
B^Uincea. The IJiiycr and Seller are both aware of their being false, and will be gene¬ 
rally carcfiil to see the ]iroper (Jorreetions iria4le in them liefire the Coods are weighed ; 
but in largo Towns, sueh as the Pre.sideiieios, whert* the Balances are kept corre<it, a 
fraudulent Use of them is easier, but would eHcaj)c Punislnneiit. 


CuAmni XIV, 


Of OjjKVcra ujfectinrf ihc Public llculfh, Safeif/, au<f Convenience. 

The Puiiislimenl b.»r this Offi'iiee is severe, but it will be rendered void by the 
“Belief'’ of the Ctfemlcr being in hi.^ Favour. The Natives are particularly oarclcsa 
with Fire ; but, like most other PtM>ple, they never believe an Accident will occur till it 
dok\s occur. It has becTi safe enough hitherto, and why not now / 

Would a Gentleman who leaves his Gun loade<l in his Hoorn Ikj subject b) this 
Punisluucnt ? 

Cu.MTKU XV, 


Of Offences relatlruj to lieligion and Casta, 


The making a J..aw tui this Head seem.s to be very objeeti(»nabIe. The special legis- 
latirij^ oi! the iSul^ject is likely to ereaU? tlie Gflcnccs enactod in the C^Mie. They have 
hitherto W*u left imtouelied, and it is a dosirahie Object that il*ey shouM be ho Jeil. 
Tlie Clau80.s, jus far ns is requisite, might be iiuiuded in tlie ot.her Provi.sifujs of tlm 
Code wdthont defining tliein as Keligioas, and C’aste f)lfonce.s. The Prejudices of ( Viato 
ore supposed U) be gnulually wearing down, ami sp»‘cird Knac^tiruuits re.g«rding iljeiii 
will only tend to cheek the iksirable Knd that they should be W'holly abiinrloried. The 
Provisions of Clause 28^1 os now' wf»rde<], would subjt'ct to Puni.shiiu iit the Members of 
some Churches and Religions for exei-cising the Disci]‘liTU*. of thedr Churches in (5<’.rtaiii 
Cases on an Offender. The funner Part of Clause 281 might well las (ditssed under th(^ 
Provisions of Clause 848, The other Part, “ the introducing a P<;r8<m b^do ignorantly 
anything whereby that Person incurs h(m of Caste/* should not >>e (wmfined to rJasie. 
4tkm^* If it is necessary to have the Provision at all, it may wdth A^lviintoge Iwi made 
ft general Provision to meet all Acts of w^auton or maiicimis Huit b> a Per»(m's Feelinp* 
hr Character. The Christian lias os much Right to Prr»teetion under this Clause as ti»e 
Hft]|Ciinc^n or Brahmin, though lie could not claim it, as lie ilcws not pr<ifeHs to liol<l 
/' As an Illustration to show tiiat a C'hri.stian may be just as much hurt as a 
Brahtnin: Z. is a Member of a Temperance Sfwiety, and j»]cdgod not to drink anient 
SpiAts. A-, with the Intention of causing Z. to forfeit his Pledge, mixes Bmi^dy with 
drink. By ClaTise 284 A. Ims ccjirunittcd no OiTenoe. Again, Beef Broth is, perlmfis, 
anvAb^matiott to a Brahmin ; not so Cow’s Urine ; yet if A., a (^iristian, were b) mix 
Broth with iS., a Brahmins Focxl, he would comihit an Offence sevendy imnishable ; 
whUe« if B were to mix Cow's Urine witli As Ff‘Od he would commit no Offence, 
has no “ Caste." The Provisions of this Chapter Wl betbifr be jinmerged in 
lire several genenid Provisions of the Cmle. But if the C/hajitcr is to be retained ji 
DefiniMon of the Word "Caste," and a Specification of the Acts which incur a “ Loss of 
la alapdtitoly muired, for they ore mo»t undefined,-^ far more so, peiiiaps, than 



CllAFTEB XYI. 

\ m the TerrUoriea qf ihe SatA India Cmnjxtny, 
^ ^ to enter hk Name la Writing. 

, . .. ... 


cunwftjfnr. 


CI»MM 2A3. . 


Ckuw 269. 


riauso 270. 





Clause 29B. 


Clauses 364 and 
369. 

Clausi^ 392. 
Clause 412. 
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ChaftiIr 


0/Offmcfji affedifiig the ffmniin Body* 

By the Definition of volimUiry ciilpaVde Homicide by Consout it might in mc^^CiifieiA 
of Suttf^e he hIiowij tlmt the PerKon.s engfiged in it wore guilty, not of Uiis Offence^ but 
of the Ofreneo of MttJ’der. Is that oontenijdated? 

Do the ProviHioiiH in tills f ljiujiter include C/men of Self-Destruction or Self-Hwfc ? 
By CJiiUMO 399, in next Chapter, it is said a Person may commit a Af isc/ue/ against 
himself. 


CHAnT.K XrX. 


Of OffencfM agahmt Propeiiy, 

Why should the Ptini.dimeiit for 'Pheft h(‘ confined to rigerms Imprisonment, trhik 
Offence of Kxtorti(»n in f>mii>;hal>]c with Iiiiprirtonmcnt of either De^icnptum? 

A few Illustrathujs nf Chciiting in Horhc and <dhcr CJattle Dealing would lie a useful 
Addition to the llJiistrations nlre.jidy gnveii in this (laiise. 

The PuuiHiiiiieiit lor SUctkdnirning, the Value of the Stack being lie]f>w 100 Bupectt, 
would only he Six Mouths hnprisjjmiicut, or Fine, <n* l.joth (see (^laiLse 402), which 
Punishment sefuns too l(‘iiieiit for so imilieions an Othrnce, so easily ]MU’petrated wiUiout 
Detection. 

2d. The(.\)de lias heeti h*nt for the IVnisal of Individuals, in (»rder that any Suggestion 
they may havi? to oiler for its linpn)veinent may ho inad»*, which shall he suhmitted to 
the Provincial (?ourt «)f (lirouit when rceei\etl. 

Given urwh^r my Jlimd and Ststl, this 10th Ihiy of August 1S.S8. 

(Signed) (J. Pkij.y, 

(L.S.) Acting Joint Magistrate. 


The Joint Magistrate of South Areot has the Honour to ackmjwh*dge the IWei}»t of 
the within Prectipt, cjdling lor sue.h Ueniarks as he. may have to luaLi* on the Subject 
of the Penal Oode. 

The Joint iMagistnite lots }»enised the (Vule with much Attention, and Inus hut few 
(Ihscrvatioiis to idfer, e\(ie])t to rect)rd his high ol the \\ is<i<»iu <d its f*rovi.sions, 

iukI of the humane and enlightened Jhineiples on Avhieli it is foumled. H<* begs 
however to remark f)n a lew Points wliieh have, attracted his Attention during the 
Perusal of tlie ta>de, and wlihrli ap]»ear su.seeptihle of Modilication. 

Clause 12. The Ihdinilion of a Ju<lgc as lit're given will not apjdy to a MagistrattJ, 
nor indeed to a Crijiiinal Judge, who i,s inNestigatiug a Case wlii<‘h hc‘ has n<d. Power 
to settle definitely, hut must commit to a superior Trihimal. liy the next ClutUK; a 
Court o^Justi<^e consists of One or more ./w/A/c.v. liejiu‘. under ('lausc 197, Contempt 
of Cm ii*t will not Im^ punishable if the lnv(‘stigatit»n which tlie .Magistrate or Criminal 
Judge is at the Time eondiieting he on a Siiljeet wliich must ultimately he tried Iwfore 
a higher (kmrt. It may also l»e a Qn<'stion whether a Magistrate oi* ('riminul Judj^o 
trying a nmiifuftithlr Vasv would he liable to liie Penallies ol (/lausi’s 111, 142, 143, in 
the event of his heing guilty oi’ any of the Olfenees therein spt'oified. 

Clause 14. Idien' are several ('laases (»f Persons employed in the varu>ns Departments 
of the Oovennnent of the (’ountry who would not fall under any of tlm Definitions of 
public Servants; e.g.. .lavohnesses or (ioiimshtalis in the Clfiee of a Collector. Magistrate, 
or Jiidgi\ who «taki' down Kvidence inl'ivil and (Viininal (kises, read Ke|>ort'!i, write 
Taketnls in re]»ly, \rc., are not public Servant.s according to tin*-Definitions contained in 
tins Chinse. and w'ouhl not he alfected by ihe Provisions of Clause l.'hS. though it is tO^ 
be f<»aTe(l Instances art* not inuviinmon in whieli Persons of this J)t*smptiou have Jc\ded; 
(kmtribntions upon the llyots, under Prt'ltMice of furllu^ring the Objects of their Petitions 
with the Magistrate, Colleottu*, or Judge. An Instance lavs recently occurred in the 
Auxiliaty Court of this Station in whieli the Criminal Ja\H»biu>vess received Biibcs to 
a large Amount fr»>iu a Proseeutor in a t.Viminal Case ; yet this Man would not be 
punishable, under (danse 138. and the Punishment under 139, even were thin Clause 
exactly applicable, w'i»uiil bo far fntui ade<juate to the heinous Natun'; of the Offence. 

Claiisi's Jo2, lo3. IJJ, 156, and 157. The Punishment provided in these Clauses 
be very iiimieijuate, if llie Matter on wlxieb a Paity be cited to give Te.stimony be 
great ImjH)rtiinet\ (dther to the Public generally, or to either of Uie Parties in the 
In a Criminal Pnvscentiou for Murder, A., a most material Witness, wilfully neglects to. 
i^>{)ear on his Suhpa iia. B., the Murderer, is in consequence acquitted, and tun^ 
upon iSociety. One Month s Imprisonment would hardly bo sufficient Punishment 
A. Again, in a Civil 8uit in which Lacs of Bupeca axe depending, A. reluses to aMeiidi 
the Court or prodiice his Books, and the Suit is lost in consequence. To 
Bnpeea, while the Party profiting by his Absence have given him a Bribe 
or ti*eble tliat Sum to ensun> it, would evidently be nugatoiy. A Party i 
Tel^i^g.toewear> or.giveEvidenoe wb^m.swo^^^ liable toSix Months 
between jmdnot 




of linpri^iment fi>r 

152^ 1S9, 1571^ £eitew^ and tlie Fine be imlimitt^d, on 

Ptincttjplen mi forth iiv the Note <m the of Pw^hment. 

jSOl lUid IbBowiiig Clauses, No Provision i« here made for the Blseape of a PnHont»r 
iS^iaL tha OtB^dy of tbs ita^strate, durini; a Criminal Investi"attt>n, on his Wa;y to iiio 
Magjbitraie/or from the Magistmte to the Couit, or from the Gaol of Uie Oriinlnal Ctuui 
jbefim Trial by the Circuit Judge. It will be home iu niiud that a Magistrate or 
Chrilninal Judge trying a ctunmitUihK* Case is not a Court of 

212 and 213. Simple Iniprisonnient indicted on Parties likely to Cf>iuiuit this OflV-iice 
trould. in most Cases be no I'unishiuent at alL The Joint Magistnite would jirupoaif 
Imprisonment t»f eitJior Description, 

263. The Punisluueiii provi<lod seems tar too little for an OtVenci* wlueii mny 

be followed with siieli seriou.s 0^»nst*quonccs. 

410. Here, too, tJio Pun i si unci it is sc'arcely sevoi'e enough for an Act which ma\ 
involve the Loss of a V'^osscl and all on board her. 

Having thus coininetited fui a f^*w of the Provisions of this the Joint Miigisirute 

begs to add a few Ihuiiarks on some Subjects t'U whieli the ( is silent. 

No adecjiiatc Punishment is provided by the Coch? for the ]»referring of false C^ninplaints, 
though there are, perhaps, few Offetu'es vliieh in the present State of India more require 
to Ihj repressed than this. The System of ]u*eferring false < %»inphi.iTits, or (JomphuntH so 
exaggerJited that the Mls-statciueiiLs made in them gr<*atl;y' pn*pontlera(e 4>ve.r the little 
Truth they may contain, gieally to imjKiir the Administnitlttn ol* Justk^\ and is 

most prejudicial to tlie Native C^har.iraer. As tlie Law stands there is hardly any ClitHik 
to this Practice. Kalso t’li.nrgcs of the j»etly cogiiissablc by the iMagistriit4>. 

under St‘clion XXXJl. and XXX111.. ilegulation IX. of jSl(i are hy Srt’tioii XXXVII. 
pimlsliablo with Fine not cxcetsjing Fifty Kup<*eM iir Fifl^‘<»n 3 >ay.s jTnpri!ii<niiiicfit. Ihit 
manv of these. Mt*n can i^iy no Fine, and the fmpiisoninent has lus'ii riilefl by t.la^ 
Foujdarry Adav\ !nt tn be Lt/fjour, wJiieli it. i.s wrii known i.s in most t \aH(*s no 

Punishment at all. In all tUm r (’as* s nod. r the t \>giii/:inec of a Magi-Irate tla‘ 
malicious ('omplainant i.s ilalile to no Penalty. H** may eharge a Man wiUi ha\ ing 
counterfeit t‘oin or siiaiggU d (londs in his Por<‘a'Ssion, have his Person and Htuise 
HCaivhed, and snbji'et him tuherwise to imieh .Vnnoyaiiee and IneoiiveiiieiuHr, yet fur 
this hf* is liable t*> no Piiui.-ihnieni. "J'lie Parlies injnn<l may. it is t.ru<\ sue him in the 
Civil Court ; but if as is m*).-.t probable, he be a lleg^gar. su»*li a Pn».secution wnii'd <in1y 
expose th«' Plaintiff to ado'itional Kxpen.se and l'ro\ibJe. 'fhat admirable Regulation IX. 
of JHJl- is well ada]tt'.*<l to r>*]>ri>s the t llfeiiee now niidf'r Diseussion : but unfortuiiatelv 
the Power whi‘'h it e ^nlers i.s (»online«] <inl\ i<^ Hea»ls or Ameens of Poliee, and <loe.s not 
exlfCinl to Mag’istrat'‘s, or even to Conqiiaints refi-rnMl by llh‘m to Nativ*' t )tli*x*r,s of 
Police for Invi-stigation. In Note G. l*ago M llie Franii-rs r*f the Penal (‘ode express 
their rV»nvietion. ‘ that t!u» Law on the Subjeet of false Kvidenee uiJI render unnecHts- 
saiy any Jiaw f.ir punlsl.ing tli** friviiloijs <ir vexatious preh^rring <if (‘riminal t’barges. ” 
This Law is, Hint a I’ersitTi giving * i* fabric^riting falls.* Kviileiiee is piinishabli* with 
Iinprisoninont of eitiier J lesej jpT io?i Ibi a ^r<*rm v. liieli may extemJ bi Seven and must 
'iiot he tt'-sA l/otn Ohti lV</,\ ami shall o/vo b*' li:iM<‘ to Fine Not b* in<*ntion that tlic 
lowest Tbite of Pf‘iialty l»ere givt-n may in irjany Casi'.s bt* ff»o high, it is to be reinark<‘«l 
that this giving Ilf lals** K\ idenee, a.s it inir-t br- on Oath Mans** IHS;. i.-v in fiei Uint-ii 
mount t(» l^crjnry. But the JfdHc\dlie‘, \Cn<b i>e^< t a t‘lung** of P(;rjurv, and render it 
ftiore difficult subsiantiatc than alffiost any otlier Aeeu.suliori. are w* ll known t<» all 
Magistrates, (Jrimiual Jinlges, and t’ireuit Ju<lg<*s. To this it i.s to be adeled, that a 
PiX)s<?cution of this Nature presuj»pfi.s*\s the Party to hav<* bee.n in the first inHtaiM'e 
sworn to the Truth of liis miginai Siatement. But Pe1.it.i*His are e^mstantly pn*iseiitei| 
to a Magistrate whieh at the First ClaTj»*e la- knows either to be fidse ah.ogether, <u' 
that at Icfist Three Parts out of Four aiv untrue. A Native who j>reseiits a !'etiti<#n 
will always swear to its Trulli. But the Prafrtiee. of the Magistrate, h-wtsiring a Man to 
tiiat wludi he feels a fidl O^Tivietion to be alse, in onler to havt* tJa* Mi-ans of punishing 
Imw afterwards, is objoeticuiable, and not lilody to augment the little. Keverenee at wlijeh 
Ctatlia are at present hekl by the lower (.*nler.s of tlie. Natives. Mariy lnstanr*es also 
occur in which, though a 0>rnj>lnint may have been notoriously groundless lunl malicious, 
it will be impossible to bring tlie Author <if it wdthin the Scope, of an Iiara’lnient foj*^ 
VetJUTV or .iidfse Kvidenee. To remedy this, the Joint Maglsti-Jite wouM pn']iOf e, that 
novisdon almihir to Regulation IX. of 1832 be introiluciMj into the (Jode. ()iii! 
more i^nitable cannot easily be framed. The Infliction of Ihinislirueiit is veste,d in a 
Tribnnid Jro that originally trying the false <^iiarge, and whir li <!anriot bi* 
nsiy of the former Pr^iceediiigs. The Party originally ai-cused an el the 
Wttnewe^ are not subjected to a Journey to the Court; but it is for tlie Judge, <m a fulf 
Beview of 4ll the Proceedings, and of any additional Kxplanation which the. Aecused may 
^ve to oSfer, to judge of the Truth of the alleged false Complaint, and of the Temper 
Intention ^il3l whldi it hits l>ecn preferred. 

No Power la giVeh by the Rroviriona of this Cfvleto Magistrates to hold to Security, or 
^ eoitniiit to Prison ^ % liudiedi Time in default, Vasarita^ saspictous Perwjns, or Vaga 

ostenmole Moans of supporting themselves, 
Althdugh the Eacerchib df this Power rc<]LuireH 




diqpMMd with W^&se. > li6^maL^^M' i S» ^^ 

iiyi^rji Aff Pc^er 18 granted to Justices of the Peaoe,^ laid its Bxerdee is 
diqpNieielly in Uiose vested with the Cam of the Police m loege Tovttm, ^ Wlipil 
Number of those who roam al>out ibis Country without any honest Object, and ^eadVt:^ 
Imd themselves to any Koguery, he taken into consideratiozi, some Plaen' Ihr 
•Coercion or Sappression will not be deemed unnecessa^. 

It wert^ |>eriiap8 premature to make any Observations on the Code of Piocedwa^ ^ 

■ which Allusion is irequently made in the Penid Code. The Joint Magistrate, however,' 
cannot avoid expressing his Ho|>e tliat One distinguishing Feature in that Code may be 
the enlarged •Powers given to Magistrates and Native Heads of Police. In the present 
State of the Law, a Head of Police or Ameen can only punish in Cases of Thelt under 
Five Rupees, or Assaults, Affrays, &c., when a Fine of Three Rupees would be a 
cient PeTinity. In all Cases of a more serious Description the Inquiry must be conducted 
before thc^ Magistnite, the Coiiii>lainaT»t and Witnesses having somethiiCM) to travel Fifty 
or Sixty Miles to the Ciitclu^rry, and after a Week's Detention return the same Distance 
to their Villages ; yet a Hea<J of Police who may not (liNp^>se of a Case of Theft whore the 
stolen Propi-rty Iws worth Six Rupees is allowed to prepare for the Criminal Court 
Cases of Murder, Gang Hobhery, or other serious Description, and on the Manner in 
which arc got up in the Talook in the firat instance their ultimate Disposal by 

the CJriiJilnal or (Jircuit Court in no inconsiderable Degree depends. To make the lncOn> 
gruity more striking, many of the Cases sent up by a Tohsceldar are eventually tried by 
a Sudder Ameen ; yet Smldcr Ameens and Tehseeldiirs are Men raised from the same 
Ranks of Life, and fully as much Activity, Energy, and Ability are required in the 
latter as in the former *Situation. Tlic Powers given l#y tlie present i^aw to the Mogis* 
irate an^ contrsw^ted in the same inconsistent Manner. He can only punish petty 
Assault in Thefts nmlor Twenty Rupees ; but ho may imprison for 8ix Months for 
having eoiinteifeit Coin without gocsl Excuse, and award 100 Rupees Fine, or Three 
Months Imprisonineiit with hard Ljibour, fwlien the Customs are rented,) to Parties 
deiecttsl in Smuggling. To remedy this,—to ligliten the .BiLsiiioss of the CourtH, and 
sjmre the People the Trouble and Expense; of attending them,—the Jcmit Magistrate 
wouhl propose to invest the Magistrate Avith Powiu* to punish in all Cases wdiere Six 
Months lin])riHoninent should be an ad«‘fpiaie Penalty. Civses wherein Two Months 
Imprisonment w'ould suffice shouhl l»e etignimblo by the Tehseehlar, who might of Ilia 
own AuthfU’ity inflit^t Fifteen Days. I in prison meut, or if he ih(»ught a severer Punishment 
required, forwanl liis Proceedings (l>ut not the Prose(;ut.or or Witnesses} to the Magis¬ 
trate, e.x)»lftining at the same Time the ad<litioTin} E.xtent of Piiiiishinent wliieh he would 
propose i<» inflict. If the Magistrate, on Perusal of the PrcKietHlings before the Police, and 
after ht»*iring any further Defomv. which the Accused might have; to offer, shouM deem 
the Charge proved, and the extra. Punishnicut suggested by the Hcjul of Police merited, 
ho shouhl Vs; emjiowt^red to inHir*t tlio same, or, if he consider further Evidence necessary, 
should examine sucli TcHthnony, and deci*le a<!C(>rdiugly. When a heavier Piuiishment 
than *l’w(> Months lmj>risi»riiiie]it might aj>poar called for, tlie Magistrate should be bound 
to hohl a pei-sonal Investigation of the f!ase, after Avhich lm)>risoiuneut to the Extent 
of Six Months might lie awanled. Cast's which W'ould seem to deimuid a greater Degree 
of Punishment slioiild (»f <‘ourso be coniniittcc] to the higher C<iurt. 

Given uiith'r my ilaiul and the Seal of the Joint Magistrate at Curldalore, this 3d 
Day of December in the Year of our Lord 1838, 

(Signed) J. Pyckott. 

Joint Magistrate, 


Enclosure 7 in No. 75. 

(No. 55.) 

J. Va^ughan Esq. to the Reoi.stiiu of the Court of Foujdaree Adawlut, 

Fort St. Genirge, 

Sir, Tellicheny, 12th October I8S9. 

I HAVE the Honour to submit sc mo Observ'ations on the Code friimed by the Law 
Commission. 1 regret that many other Circumstances have deterred me from oflbring 
them sooner. 

2. With reference to Mr. Secretary Macnaghten's Letter of the ISth April 1838» I 
confine mystdf to Comments on a limited Pi>rt.ion, which I deem preferable to a StateihWt 
of all which appears to me objec^tionable, inasmuch as that if Remarks that Z may tnjdke 
gliouhl 1*0 deemed of sufficient Importance, 1 con offer more <m further Requiritiodfi^^^ 
and Labour will thas be saved to tlie Writer and Readers* ' ^ 

S. While I heartily hail much that is useful in the Provisions of the aiitit'iiAe 
Excellence of man^’' Views expressed in the Notes, 1 must declare that ihaa^ di ihe 
lUuBtratlons appear to be very far-fetched, and to ei^bit Cases not llk^y 
found; and I cannot concur in the Opinion exptiessod in the huit 
:hittrDdtuit^ Letter, that (what the Ckunn^ton amiit to be) the J 

' di^ptods nioidi on Punctuinkion, is l^siriy to so 





vaQ j«4n^ 


i L . 

, . -._ _ 

I liQV,list Oode «»& be tiM wa %d<faottt gte»t Altwutio^ turn .i» xt^ud 

CMnt^^ My that their " lUnateatiooB exhiUt the Law is MUkOum, ami 
aluiw what ita Mecte will be oa the Eveato of common lafe “ but they do not appear . 

ff io ha bonte out in this, when we refer to many of those on Ancles *20, 21, 72, 7S, 230 • Tbe 


(c.) &C., OBpeciaJly), 308 (a), 363, 303, aod (a) of 404, wliiob soeiu oalculatod for tbm few » midt 4^ 
: .Suropeans only. Those suitable to all Olaases should be giveu ; and l£uro|mns may be OMunlly. 

> fefenred to an Ap{)endLT for sueii as apply to them only. Those above noticed, and many 
i; 0 ther 8 ^ are certaiiidy not likely to lead Uicir Minds ** through tlie same Stem by which 
^;;4he Minds of those who framed tlie Law proceeded/' for they cannot follow without 
' Illustration on Illustration. 

, 6. The Desire for the brief and comprehensive appears to have led to great Snori&oe of ^ 

^Perspicuity and the Means of ready Itefercnce, as well as to tbe clubbing of great with 
small Offences under One Provision of Punisliinent. 1 cannot but think that it would be 
better to extend the List of Chuises, and use plainer Words and Phrases (os simple os 
, possible) for the Benefit of both those whom they tire to iifFect and those wlu» arc to 
administer them. Since lllustratioue are deemed necessary, why not give them abun- 
. dantly for each Clause ? 

8. Clauses 304 and 305 (from a Page on which I have just opened) exemplify wliat 1 
have said in the Beginning of the last Paragraph. If a Man were brought up for an 
Attempt at Rape wliicli had caused the Death of the Female, who would think of 
turning to these Clauses, if ho (Kd not bear the lllustnition in the latter in Recollection 7 
And as the Commiission do not profess to bring every possildo Cose under View, it is 
only by Chance that this appejiTH. On reatling 304, would lie look on au Attempt to 
rarish ns “so ra-ili or negligent an Act os to indicate a Want of due Regard for Human 
LifeT If the Viuleuco was grwvt, would not the Olfender have “the Knowledge that 
he was likely to cause Death," and constjqucjntJy Ihj lialdc for Murder under 294, 295, 
and 300 ? 1 must say I cannot conceive wliat (hiuse of Death, whether Violence or 
Fright, from the Attempt at Rape, is contemplated in 304. 

. 7. \Vouid it not l>e bettor to make a few more Clauses under the Head of “ Ra{>e/' to 
which all may turn and readily read ? For instance,— 

359. A Man is said to commit “ Rape " who has sexual Intercourse wdth any Woman 
(except his Wife) under Circumstances of the following Descriptions * 

(Here eiit-er) 

360. The Punishment for Rape is rigorous Imprisonment for Years and 

Fine. 

, 361. The Attempt to counnit Rajx; is punishalilo by rigorous Imprisonment for 
Years and Fine. 

362. If Death is caused from Fnglit, Violence, or otherwise, by the Pcrpetnition of 

Rape, or the Attempt to <*oii)mit it, the runishment is Death, or rigormw 
Imprisonment f<>r Years, Flogging, and Fine. 

363. Persons wdio aid and abet the CommiHLsiou of R} 1 |kj are puui.shab]e with the 
same Punishment as the Principals. 

And so on with any more that may ap|)ear nece.ssary. 

8. With respect to the most serious Offences in Cliaptcr 18 also, one would think that 
it would be easy to place a D(‘Sc!ription of the various Homicides which amount to 
Murder and tlio,se to Manslaughter, &:c., and then to odd “ Homicide amounting to 
** Murder is punisliablc with Death," “ Manslaughtcir, with rigorous Imjirisonmcui for 
“ Years and Fine," and so on Who has ever lieard of hikjIi a Cose as that in 

Illustration (l^) of 294, or that of (e) ? and who would think of them in reading that 
Clause ? Really a Man must take care when he visits the sick, and es^dicw talking of 
Suicide, if be i^ould have a Turn for it. How can he know tlmt by his saying to his 
Friend or Acqtiaintance who has tbe Tcwthache or Gout, “ I would sooner blow my Brains 
out than Bufler such Pjiin as you do " (an Expression wliich a Man may carele.s»ly use), 
t^bis Friend would l>e so msh as to do so 7 How can ho be salrl to ** give him his 
OlioiceT" And what InbTvention of Time between the Speech and the Act would 
Aiffiee to save him from i*unUhment 7 How is it likely to be proved that it was his 
to make him commit Suicide 7 Appearances would be against such Iiitcmtion, 
if Frietula (or those professing and believed to l>e soj are generally admitted to 
sick< 7bia hohls good to the Case (b) alsc^. The agitating Tidings may be 
Laldi of Rupees in tlie Lottery hod fallen to his Uncle, whoso Heir^he 
nmy t>e, who hi^ had Two Apoplectic Fits ? A Third, in his Joy at hearing this, may carry 
hini. off. db A^mm to be inforred from the Circuinstanoe that lie is the Heir 7 

Can ii be for Legislaton to inovide for such Cases, rare of Occurrence, I 

prsiliRnne, Iii4c^ been known to have occurred^ and so difficult of 

-f I Fnglit and Indian Case Boqba, &c., surelv a sufficd*‘ut 

ma4e out (to which iptters may be added, w new 
“ I WWM yentiite to a^frm that ifit were 



* Clauat'A }. and •'ii 
Sec.Ucg. (>., 
and Sec. Jl., 
Hog. 1.. I82r,. 


than jl^ <k)iM ,.Tk^ the <11 

in cuni|)iiril»oii with th« Object of haviaig.^e Lav made dear 

i.lik needlesH to point ont other Cases of Obtettrity^ ae they must be obvioua to §6^ 
ox^e. vho lias read the Code with comiuou Attention. The Gommissioti indeed coinpaM: 
the Study of it to tliat of Geometry, in whidi ^^it is constantly found that a Themifik!^ 

.read iiy itself conveys no distinct Meaning ;* and this is just what 1 eonira J have 
felt. The Natives are likely to feel it more. I would submit that tliis is not the Way 
to tWMih the Law, which should he rendered as easily intelligible as possible. 

10. I would iiotiee next the, great Latitude of Punishment prescribed for Offences. 
And here aguiis no better Instance can be found than that for Kape, in Chiuse 360. 

IJ. Whtire are we to ]o<^k for tlio Distinctions in Rape whereon to graduate the 
Measui’e of Punisluuont from I’wo Years of simple Imprisonment wUlwvt Fine to 
Fourteen of rigorous with Fine unlimited, which this Clause presciibes ? And this is ft 
. Criiiio which Sir Mathew Hale wrote ouglit sciverely and i/rn^Kirtiallif to lie punished 
with Death.'* Is Fcjiuih: Cliastity now licld ,s<» cheap tliat the Kavisher of it may 
suffer leas than for siiu]>le Tlieft, as this (.’o<le allows. 

12. 'Phe next Two (.-Ihumch, regarding disgusting Offences, give as wide a Range (One 
indeed wider; for thc' Fancies of a Judgti as to Degrees of Culpability, when there ought 
to be but One Punishment for all who commit them, and that a severe one. What 
Shade.s of Guilt can there he ? Wlnit Plea for Leniency, but Youth, (tr the lialf-barbarous 
Condition of the Offinder, on which, or on any otlier particular Cinjumstauce, an Applica¬ 
tion for Reiijjssion of Pail of a pveHr.nbt'd Senteneo may be granted I To whicli »Side is 
the Morey whlcli the Code allows to I mi ih‘alt ? To the low and igiioKint, or to the 
painjw!re<i of botf er Days V Surely not to the latt<T, who has had the Means to read and 
hear of the gfUieral Ablif^ireiice of sueli Ads. 

l.S. Tlmiiglj the Mndnis Regulations are spe^ken of with Contempt, I think they 
(imperfect, as they eertniidy are) will stand Comjmriscm with the Code, when wo vit?W' their 
l)istinetions * as to the various Grades of Aggravation of Tlieft, and Chiusi's 364 and 30*7 
of the Code. 1 cannot perceive tlie Gronnds on which the Minimum of Punishment is 
in 3(»r) ; or why, if Servants or Persons re.siiling in a House only roh it, the 
Gtfence is less than if “ a Person not nsiding or einploycil in tlie IJuilding is engaged in 
Cons|mMCV ” with One of them. By this (-laii.se it would a[»[H‘ar a >Sorvant handing 
out a S(M‘r (►r Two of Rice tt» his Wife or key»t Woman, who is not employtjd or residing 
in the Piiiildiiig, when lie may be ealliMl i.i> do any Work in a Storeroom, iniLst be 
Mulijec.bvl to rigorous Impri.soiimeni. for Six Months, and his Half Dozen (»f (^hihlren will 
U* half starved in tiie meantime. Would not a slight Whipping on the Posteriors he more 
.suiUbh* and bemdifnal '{ 

1 k Then> are very many extraordinary (!!ases of Intentions in the Crwle which appor 
uoxt to im])ossible to prove. For inslanee w'e may take Tllustniticm (e) c»f 363. Let 
any One ilivine Jiow ** the Intention fraudulently to take a Dog'' is to be jiroved, 
though Ji Man he found with vsorne.thiug tlmt Dogs [larticiiJarly fancy in his Po(?ket. If 
Jio opt'nly coaxes it, so that Witm'.sses may de]>ose to the Fact, w'hy notice the Contents 
of tlie J\>ck'et ? Who .sliail determine tJie Intention il]u.strnted in (o.) 

Jo. And what shall be said of conbMiifdating such Cases as Illustrations (p) and (q) of 
the s.ime (.3auso under the Heail of Theft" and the. Declaration that the last is actually 
Theft i The is an obviously mischievous Trespass, for Punishment of which 

Provision .should Im* nnnlo. Tlie other might be done for a Joke ; but the Joker wotild 
Hiul himself naileil iiiuler the Code fur Theft. If such a Case should occur, would it not 
be .sui!i*‘ient to lejue the injurctl to file a C-ivil Suit, on Refusal of the Offender to moke 
Koparalioii { A Bin' may be stamped as a Thief, according to (c) and (q), for having 
coaxe-d away a Dog to w'orry a Cat, a Jackal, or any other Anitnal. So may one 
w'lio tuk(.‘8 a Cock a low Yards to set it to fight another. The Intention to appropriate 
to one’s own Ihso the G(iods of another i.s the Essenco of Theft. 

16. Would it iiol, be better to enter all such ('aaes under “ Trespa&scs," for which Fine 
(commutable to hnprisimment cir Whipping auitablo to Youtli) should be levied, and 
Remunerutiou mach^ to the Aggrieved, if deemed necessary ? 

17. Instances of unduly severe Pmiishment are, I think, abundant in tlie Code. I 
liavo just opened at Page 84, ami tin<l an Instance in Clause 325 by which a Man is ' 
made liable to rlfloroue Iviprimiment for a Montli and Fine of 500 Rupees for simple 
Hurt (even for merely striking one with his Fist or a Stick) on ffrave and middm 
Provocation. For the Definition of this we are referred to Clause 297, but I think it 
can liardly be said to be defined there; forPerson of ordinary Temper” is^iveiyv 
indefinite, as indoed the Commission in the last Paragraph of Page 59 of the Notfti 
woftld seem to sliow, when they talk of “ gross Insults by Word or Gesture,” and expresa : 
an Opinion that these are entitled to Consideration, as well as Excitement fiom bodily^: 
Pain. But the Code apj^rs to have great Doubt as to Provocation. Now if a Hindoor. 
or Huseulman Imving a Stick in his Hand strikes One who grossly insults 
passing dose by, is the above-noticed a fair Pmushment f If he should break fdut 
Offena^’s Arm by the Blow, while the other, seeing him about to strike in M 
of itbo Insali} atands prepared with another Stiw to redat lito» and 

with a vie:W: to induiw hjiilii 




^"i!<ili6i|^||^« off -»'C»ii^^1«^<’ irtii»<lii#CHbiM ond fsmm 

Bt#^ pufttfld Hornft, whMi up«etii 
^ M EHqr, equalljr vnth the Peraon who may ride a ^dotia Hoi^ into a 

a^ oat^ to break the Ijega of Two orTliree Perwcnis, and bite others. Tlie 
O^I^QiBCdt w» widely different, and the PuiiMlimenia ediould be diaiinetly providcii 




I« it necessary to legislate for such Cases ? If tliey ai-e not contenipUiieJ, why make 
Bueh comprehensive Definitious os can t>e twisted into Instnftnouts for ^Hsailing Men*8 
liberty, and yet keep the Complainant free of Pninshment. The Man may have told 
the Troth, nHio is to prove that lie did not? Is he to Ih^ punished if he cannot, prove 
it? Punishment may be provided for anyone thn^atening to set a l>og at another, 

« without requiring Proof as t-o its being savage. Tlie Il)\istrations (c) and (<1) do not 
mitigate the Force of the Provision of the Clause. X Rejiort that lb>bl>ers are on the 
Ro^, or Pindarriea are coming, “ makes it ajipear that it is dangerous to proceed.*’ 

10. Why not distinctly state Offences, and PunislimentH iti proportion to ea^-li i For 
iiastance, Re that restrains a Man by threatening to assault him, or eanne him to he 
injured if ho prcKiOCils, shall lie punishcil with," I'c*.'. He that wilfully spmails “ a 
false Rt'port for any Purfiose aj>parently uiischi«'vou> shall be punished with," If 
** such a Il4‘port tcinl to ex^*itc general or considerable iJisiuay of tlio Inlmbitiints of the 
“ Town, V^illage, or Place wlcnv it may be Md hath, or ht^ uj)par<*ntly to raise <»r depre.-^w 
“ Prices of any (.Vnumodities, the Offence is aggravutt*d, and .shall bo jamishe*! with/’ 
&C, ; and .40 (»n. Sprcfnliiig false News is a very common and mischicAous Thing, and 
Puni.slimeiii should be provided for it. 

20. Though (he Ilhistrations are so fri^juently t>rmieroseopie Penetration (here apjn*:ji.rs 
to be great Want of them in many Clauses. For instance, in criminal llre.iu'h of 
Trust (oSC> Miorc is nothing Hh<.*wn as t»i wh*‘thcr Servants fraudulently allowing their 
Master's Horses <a* choice l>og.s to be used hu* breeding, and many oilu-r OllV’iiccs of like 
Nature, fwlueli Wv»uld appe.ar to be a *• Violation of ( louinw^t jinpH<‘d,'’; cun be punished 
under that and the follow’ing I'lause. 8iu?li Abuse, of a l.lor.4e. may )»e a si rious Injury 
of very valuable Property. These and other MatUTH between Master and Stu vaiit eluim 
HorioUM Attentiim in framing a Coilc for all Classes, and N"et tlaue are but Three ('lanscH 
oil (Contracts of iS<*rvit‘e. 

21, The last Paragraph in Pag<} 88 of the Notes appear far from RatiHfactf»ry. ** Whtm 

a Rip of Ink," or stepping into a (^meli, have a Place, shall the great Mass of Kuropean 
ResKloiits obligeil to travel far (to serve the Government), and by regular Stages, on sliorl 
Noiiet‘, and with simvll Means, be left without Protection (while Acts of Parliament and 
<>j*dei*s <^f tier ( Jourt <*f Rireeiors pr(»vide so mueh a-gainst ill Trea(mi‘nt of the Nativt'S), 
bi4yi.nse Mc*u who liave lived aJin<>8t entirely at J^re.sideiicie.H, and had (.^omiuand of large 
Establishments (in wliich it is not a serious Matter t«> lose the l*lncc of Oiui of the idlers), 
liave had iu> (.)j>portuiiity of feeling l)i?itre.4.s frmn I4re,}ich of CVmtracU. 'fliev erm feel 
for a Pei-srai tmvclling Post (the onW Mt»de jirohahly in which (hey have ever trin<*JIed 
nr arc likely to travel ) who may be .set down by his Pcarei’s, but not for an (iflieor w’ho 
hna a Family to move, or who from Insohmce or l.)runk<*uiieKs of Servants may be left 
between Two Stations to saddle and eh‘an his own Horse and make his owui Riniier, or 
put up with such Fare as in his part.ieular iStaie oi Health may mabirially affect his 
Life. “ The existing State of the Marketfor Servants was perhaps jmlged of from 
Calcutta. If an OlHccr w ordered U) the FicM, and Servanta who rut euitering his 
Service engaged to go anywhere desert him, nhould they not be subjeeted to Fine or 
rigoroas Iinpriaoiimeut ? 1 say ** an Officer /* but the Sen^ants of'every One, Native or 

, Euro[M?.an, wdio Sfj engage should be puiu8)i€«.d. If it were easy U) get others, wlio Wf>nld 
ijyiah to take the miwilliiig and perliajjs ungrateful ? But even at a Station Punisb- 
m^t is necessary to re.strain Servant^ from leaving Service witliout due Warning, 
Drunkenneas, &c.; and these may be framed without “ giving Means of OpjjrrKHion to 
bad Haatera'" Let equal Justice bo administered to both. 

' 22. But in regard to Service, the Attempt to annul the Mastcr'.s Right over hi.4 Slaves 
chdme particular N<itice. The CommisBion confers ♦ that they enU‘re<l on the C.V)n* 
*V;ittderatlou of this important Questioii with a strong Leaning to the Opinion tliat no 
']M«tihtiotion should be made as to Offences (f; committed against Slaves." The 
Mahiomiedm Law which we have recognized, and which I conceive^ is as binding on u.s ns 
tlie Sanction to Slavery' in the West Indies was, does n^jt consider moderate Clmstise- 
ment as. aai Offence*" What the Rej^ulations maybe on wluch the Allaliabad CuiAt 
formed ihetr Opinion, which the Commission refjommend for Adoption, I know not, 

, Xbc Madras, Adawlut on the 27th NovemT>er 1820 publish<*d HamH^ion for 

moderate Ocfirsctioii^ upon the Opinion of their I^w Officers; and no 
Bie^latkn^ or diseoverad Item of Mahomedan Law apf»ear to annul H, Our OriminuJ 
Code tdeokuWjO^^ hy Mahomodiin Law or the Regulatioas to W 

by tlija< Ccfralaal a^ and Section 82, Herniation 1816, 

10^-'/these 0ffi»9aeft^<rau'-lArmy'I^ deemc/l to' 


Clause 7» 


' p. 22 



aai QBbmm licJore tto^<>c»^j^^le^4^^^^^ 


!■ .r^Y .V irV.^’ 


;..: $3,; l;^ Ihe Magbtrate of.MaUbar wd others A&w llie Oases in' nrliXolft.i 
haVe been macie by Slaves against their Maeters <m aoopnnt of. moderate, Oijimi^^ 
luiving been ad/nimsteredt and a correct Judgmcmi may then be' xoade 

l^raetice/* in which no Distinctions have been maile^ Ca^ which come Wbm,«... 
Fonjdaree A<h^wlut are of course too grave to admit of any Distinction. Let Proptietoi^ 
be heard in defence of tlicir llights, >>efore you virtually annul tljeir Pro|>erty. Woidd 
he becoining in Ooveminent to act in tliis Way while so much h^ been paid, for 
Abolition in the Wettt Indies ? If we annul Bights in one Kind of Profierty, wliat 
Confidence will there be that others will not be assailed. 

24*. It would be mr>ckirig fas indeed the Commission show) to tell Proprietors to aua 
in the Civil Courts, where their Suits would not )>e decided for Alontlis, if not Years; 
and when Judgment was given in iladr Favour, whence would come the Bemuneraf4oxi 
for Service lost ? The Master may be a ruined Man before the Decree be passed. ^QGa 
'Cultivators having Ix^en teinj»i(^d away from liiiii (though be may have treated them 
well, others may h'ul liigher) ; his Fields have hiin waste, and his Property and X.and 
have been sold for An-ears of Revenue. The Man with the longest Purse may tnua 
outlive and ruin his Neighbours, and buy uj> their Land when it is sold for Arrears which 
ho has oaiised. 

25, T will now r«?.fer to the Chapter on Punishments, and the Notes tlieroon. In thia 
I would HufjTJiit i!iat Flogging adde<l to the List in Article tO. A Reference to the 
Punishmonts which I have inflicted during about Twelve Teal's lu? an Assistant Magis¬ 
trate, Four as a Criminal Jndgo, and T<‘ii ii i a Circuit Judge, and what 1 have written 
against Flogging, wouhl suffice in show timt I am no Advf>cato for much of it ; but I am 
of opinion that it is a Punishment niiieh feared, and liiglily desirable to l>c retained for 
most if not all of the Offences to which it is now apj»licahlo by our Regulations, and 
especially for tJjc Coirection of th(».se guilty of repeated Offences of Theft, for Kepi^tition 
of Robbery, for Robbery aggravate*! by G\rt*ture, for viei*ius Wounding, Arson, and Rape. 
Prisoners often beg to be excusf',d th€3 Flogging, while tluy say iK»t a Word about Four¬ 
teen Years Tinprisoninent. When*^vor it may be ]>roved that the forthcoming System of 
Prison Discripline produces such Terror as greatly to <linnrLL.sh Crime, Fh>gging should 
certainly bo discontinued. Hardly any one wouhl then wish to maintain it. But until 
we have that Proof (I ilespair of it) I must- submit that Flogging should have its Place 
among Punishments, while the controlling Authorities should take care that it is not too 
freely ap]>lual. 

2*1. J am also strongly disposcil f*)r the ^Maintenance of Tasheer, or the Substitution of 
the Pillory. TJie former is aj>j>ljcable to Perjury and Forgery only- ; and as we want 
Examples i*> check these, ami as the cliiof C>bje(*t of Punishment is P!Ixainple (the 
Puni.slumuii or JUdbnn <»f the indtvi<iuu) CifeTider being of far le.s.s Imj^ortance), 1 cannot 
at all subscribe to tin* Arguments <»f the Law (\nnniih.si«>n against it. Let the Men of 
“ (pii*rk Sensibility/’ f*>r whom iliey sym[ui.lhize. lot»k Widl to (?onse<|ucuces before they 
oiigagt' in such deliberate, htipious^ and diustanlly Crimes. The Robber is led away at 
short Notice with Hope of ( Jein, and has no s\icli Wjiruiiig of tlie Consequences as the 
Forger of Deeds and the Porjurt'r in supjK>rt of them have. The great Chances of 
impunity induce the Belief that it is a .safe Speculation, In the Ciwies of not frequent 
Convirtion the Example should therefore, be scvci'e. 

27. 1 <Unibt not that Sentences for these Olfences -will show that great Discretion is 
used as to the Application of this Punishnuuit ; that the poor Raatic draw'n into the 
Crimi' by Temptation ” is not often exposed or punished t*> the full Extent; but that 
.it is the ciuiiuug Bralunin, the hardy Dealer in Pcrjiny and Forgery, who is expofied ; 
and hanlened and iinpiuleut as ho may Ih‘,, he surely feels the"PuTu.shment. That no 
Man may be taken unawares, let liim he warned (as I beUev’o People generally ore) 
bofoiv ho files a Document or begins to give a Deposition. The Crimes demand severe 
Puiiishinont, aufl he ivho deliberately commits them 1 conceive deserves to be considet'ed 
as having tlifovi'n off every Particle of Rcsr>eot for Ids Character, 

28. With n»gard to “ the Black \Vat.er,** which the Commission view as so terrible, to 
the Natives, I believe they will find that the Mai-ch of Intellect and of Troops to tho 
Islasiern Settlements hii.s extended the Information of those of the Modma Presidency 
(at any Rate) on those MatU‘.rs corouderably. Still I believe it is more dreaded 
Death by Men of high Caste ; while others may hear of tiie Ease and Independenee 
which (Officers who have been to tho Eastward have described it to me) affora quite a 
Biarlesqne on “ severe Punishment/' A public Flogging, Tushoer, and Labour on Boads^ 
operate for Example to many ; while Transportation is merely heard of, reported, to.be 
nOit ^ terrible, and soon out of Mind probably wiMi those who do hear of it. 

2^1. Tlie Commiasiou anticipate Objections to Nos. 43 and 44, and I cannot 
that these can be defemled. In the first place, how* many there are who would . 

of Asiatic Blood according to Clause 32, and who would consequently be 
to this Punisliment. How hard they would operate f^inst any with 
of Ast^io Blood, which ought^ to be aufficieni to give them a Claim tq 
till of Bven if an Ei 





^/c0^/or toik^ ^ _ _ 

it, IhflP ** lli»ehi<&f'* on vrlmt m4]^* ^liln^W a Rarity,^ &ii a *’* Kecjmic?/' Jiiro, 
r Cruise 40i(5» can there be any Necesaity baiiinh Iiim frtnn the Territovies t)f ihtt 
Otopany, to tea!» liim away from Liutled Projmrty, and a Family of Asiintic 

Blood! liwiteaii of pla^nnpf such arbitrary Powvr in a Governincnt the OdVnnvs wbii*J» 
flhonid reqturr! the Btiniislinient slionld be decdmvMl, ami it. slwuild bo rim<le the PuliiKimHMjt 
by the Coui*U 

30." Ptiniahment may Ih» ])rovided for Knro[>eniw under thi‘ Unlos of rigoiNms Im- 
nrhomnent arni Hard Lil>our may be enfoiHJetl a^wnat them with !io luort' Ihinifer to 
Health than it is jjow vobmtnrily jx-Hbniuul by Soldioix, Artifict'rw, ^o. A-s for 
Exposim* of the Kiiro|u‘an (Muiraeter. (Mit‘ would Uiiiik that the VVriteis had never Neon 
th(3se whieh unha])pily are toi> frequent >\lu'rev4'r an Kiiropean (\»rjis np|M*«TK Tin* 
Natives have not sueh an lii^h (Opinion of it‘*l and white Faces as to supjM^se all wl«) 
pofiseas them to be iinmiieulate : and 1 slioul<l tliiuk it is well to lei tbeiii see that 
Jastice is administenvl eijually to all. Small Knro|R>a.n (laols may be <*stab])sbed at 
healthy Eiiropean Stations and Kuro|MN)n Attendants may la* selected from steady Men 
m»t fit for aetive Scn-vice. i.i wlnao it would atfoni an extra IVovision, 


31. No. I.) is sutfieient to prio nle a^jjainst tbosi* Cases of Injury to Health of Kiiropeaii 
Offen^lers whieli the t .V)minis.sion addma* as (bound bn warrantin':: (lieTw'o )»iwodin;.i; 
Articles for arbitrary ('oninmtalioji. 

32. No. M> should be qualified by a Heelaratioii that tin* (irounds for Remission nIuiuM 
be lugi.steivd, and deelare<l iji oj»en Court, in the Court in wliii'li Smiteia^e was iiassed. 
tliat W'ell-j^ronndtMl Meiiy nm\ imt la* eonstniec] by tin* ViddC into a Remission tlirou^h 
Corruption or otlior iimbie IntlueTwe. 


33. No. 47. and the Clauses tliendn relerretl to, a wjjle Jaititiaie Ibr Runishmmit ; 
Yi3ai>i of ,s«>liLary or Ve.ai's of riijjorons luqiris<niinent, for Ctienees umbT Cne Detinition. 
acc’ordinjuf to the I*)easure or Narun* of the dndoe ' I'lie Cases in wliieh the linpriatmmetil 
sjiould be simple miLclii. ! eom'oive. io be very few, as lining* oilers an Alternative for 
Jhmi.slnneiit of l ttlVuee'^ "fa liejiltr I *esiripi ion ■. ami if the Fine be not. pniti il. may 
la*, coinmuted Uf slmrt ri^'-ojiais luqiri.somiuMit. wbielj may be w tthout Exposure, and cif 
KiinU Huiiabh- to of ditVer'fit. Conditions in laf*. A.s Imprisonment is fa 

C'oiwdioTi and Relribulion, it sleadd be irs.-onu'. so that it may alfer't the t)tli^tt<ler t<» 
bis l)is«^n.st in the sliori**st ]iossi)»It‘ Period, and i hu*' tlepravt* Ids Famil\ of his babour for 
Uieir Sitp|)ort as .sb-.rt a Tiine as nia\ l>e neeilfiil Very many rnav bear simple 
lmpris«ininent with ('oolui'ss, and sleep thivaiiLjh the ^.^reafest Part of it, while tla ir 

Fiiiuilic.s may be siili'eiin;.'' from the Lons o1 their baltour. VVhy hliould the (loveriiinenl, 
jmy for lludr Hoard and boilo-lhLC in Idlem'ss, ]li;.,'orons Imprisonment keep.s the Mind 
awake to <'<»n.sis|Uenee.s. It vonid be lietier to sent**nee (o'fwo Days of ri|t/(,r,,n> tlian 
a Wet*k ofsinqde. 'J’his is in ies-ordam*" with th<‘ (Opinion of rlie <'oniinjs''ion in Patre 3 
of their NoCvs. 


34. (ylau-str 4.S is ealeulated to pn//;^^ in it.‘< present Slmpi*. 

35. (Clause 60 rt;qnin‘^ an Addition 'wlneli I pre^iiine will be supplied in the ( ’ode ol 
PpK'cdure), that every Fine .sli.dl i>e li}i!)le i" Ke\i..ion Ij\ a Inj/lier Authorily 

3fl. Hen* J woul'l tMiter m\ i’rote.sl atMinsi the lii;:li Ksilmation ol the " {l; real ami 
obviou.s Ailvant-jioes of Fim*. evjnesMMl b\ I hr (‘o?llMl^s.■^|oJl in Phjlo '5 of their Notes. 
After tvatlino the. St-coml and Tlnrd Parajjjniphi of IImI Paoi*. I eannoi hut wonder Jiow 
they came to th** Rvsolution ol propofiinj- Fines in every (/; Case, exeejil wbois* “ a 
Forfeiture of ail Property rs nece.'.sarily Part of the Piiui.^^lirneiit. 

37. Mo.st of flu; Millions ulferly unable to pay n Fine of Fifly Ku]»ees ' have Claims 
on them for Marntcnaiiee. Then* are Millions wlnwt* wliob* Property, if sold, would not 
pitwlijce .an^ythiii^ near that. Smit ; and of t hiiiiinal (^Venders I pn-snine tliaf those whose 
Property exe<*eds it w'ould be but a very ktiiuII Frin'tion. A Statement of FitU's inqH»sed 
and of tlifw realizetl in a certain l*eriod w'oiild. I <loii1»t not. tell aj^ainsl ]^^ymen(^s very 
greatlv. Leaders of (ian!.(s of Robliers, and ;.,^reMt lb*eeive»s of stolen Property, are 
^ly Uk*»ly to hav(* mneh fiinon;^ those vvlso eoinmit, < Ufeias '-a'^ainsl IVopcrIy ; but tla* 
Gtsneralitv «of the former are not g^iven fo hoarding fhey ajicnd fnely, and <‘!»joy 
tlieiDiselve.s while tln*y can. 

33. Thdngli coinj^elled J^abour be not “ wpially * disagn eable to all rwdiat Pleasure 
cv Iial>otir i«i equal to all ?;, it iselcur that it i>< di.sagreeabl(! to all. and I think that it 
tr0lii(l be fiir more eaNV to fit the Propodion* and Natun* of it to the offence and tim 
(Sttmiluitanceft of the Offender than u Fim, “ in irii[W'King which it ih dcclanid it is 
*** 1ftlway» ncio&sisaxy to have hh much regard to the jK^f unmry (Tii> umHtttnces of the 
** Offender as to tne Chanicrter and Magnitude* of The Offence." It iw -niiKiaMible, A'en 
on tatn!rh Inquiry, to aec(n*iam aati.sfiwlorily the pecuniary (,-irouiij«tau<N*.s \ but- there Is no 
DifiBoi^y mfewmilug from the Witnc.s8e.s who NUppoit ii (jouvieliou the prevloua Ifabita and 
ChanteieV of tKe Offender j and iherenpon, atnl without further DcIav, a sujficicnt 
rifa- propey Kind can lie o)*dcrcfl U. Ix^ exacted from him, or he may 
merely de{^yi^ of oilier LuxurieH, and kept in solitary (JonifinemeTa. If 

jt%. V ^ tabmir, be in mying a ftiu? of aO much that would 

dfilii Fmully, amt lie at the mmv time ^mffm 


* Kvcii gtwluttted M 
1 fthk'P may hei 
iiijidc fiH* what ; 
ffhouM Ixi *‘r%o* 
rcaw [mprimm* ^ 
went fur varioiilifi^;?^ 
Climsea, 

to their ICftlbttft aadl 
Station in Life. 
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'86; * i' 'woufd propose FmiEi cdniimiit/tbie (rj not y^4^l) to j>rivHt43 Iwit jrigorow IlttpTOD^^. 
niBiit, for (yVweH of Offence of n Hlisjht or pallial>le Natim9 oofnitnitted by 
pr^vimitfly convicted of any, and for those only. The Fine may }>e 1tiiji?ecl‘* not to exoeeli 
Two Rupec^i's >n the Oa«e of any lis inc^ by daily L)ii>our or aa a petty Cultivator ; Fil^ 

“ Rnpci's, on any yjotty Fanin-r */r Sh<»pke**jH*.r ; Half a Month's Pay fr«mi any Oit^ 
reecivirio VVaoas ; and in nn (‘as** vvhatf^ver to 4‘xee4.Ml Five huTiilred iiupei^H drawing’ 
out the Oradaf.ion even inr»n- juinutely. Offerires which Zemindars and oUiei' Men erf 
Property lit^ely to e»»nnnif. in ronteinf»t nf .Anthonty, ive.. may he distinctly i^tated, 
and th(^ Pnnishuicut lixiid in Fiie*'' (o Jaro*' Aniouiit. 

t-0. It is d* 5 Biral>le. that for ]» tty A'.saultH arul other tiivial O/tViices on a Fjbr»t 
Offiusloft. the Option nf avoidiiiLi jifJnol on reasmiiihle Teiins nliould he aHuiwed to akQ. 

T have known that in the tritlin;.? ( ^im-w j*iiiiiidi*dde hy the jVar//w//-i-o;;//, -wlicre Firi4? <»• 
Iin[>riHojiinen1 are allowed under i he ju*»\s<‘nt Refrnhit ions. Perstins of Hes{>ectabiUty 
hav'C Viee.ii Htjnl*'imed t«» I inpris*•niueiil he<tauM<^ it wa.s kimwit that witch PniiialiiiiGlJft 
would he far more, I'lisao^reen hje than the iitfimst l*jne that- cotdd he iiiip*»se<L 1 t^^ixiKit 
l»ut eon.*-ideT ii a < h‘u**h v !o thr»'*- a Man ha a fhiol fu' a h irst („dfeiie4» oi it trifling 
l.)e«criptjoii. 

41. In idl ••tlior < miscs hehivv thok.e w hteh deman^l 'fransportal i»>n i»r Death ami 
Ooufiseatioii (if Properly, ri;^cj! (mi’: i iiiprisonicK'id slioiiitJ lw‘ iinpo.-ied, and Fine sliotlid lie 
addend (^withoiit I'l'l’ert-nee to Means f*f the < >ffyiidei'.■ loi‘ JhnuihtirsenMnii- to the Prosecutor 
of the Ijoms *ir fVoper*t \ .sustained, or foi- Keitninerat ion <uj aeoMunt ol l>anmgc to luH 
Person ; and if .‘oo// I*'iiie Iw* lea pai<l, furlh<'r J mprisniinietit to h-* sii1i»*i'*.'d, and Recovery 
to he made wlieiie\er it. mar ht‘ p<w,sihle. In awardinjr ihr Foss c^f Property, however, 
|.p*eat (^antiori is mva^ssaiy, as fN'i.ipli* ;trt‘ ;ip<. r.fi exa^;;'eraU‘'their I,.o>,.ses. 

I'^J. Heavy FiIll's, at t.'he I>lsere(inn rif tlie (a»nrl. should al.so hi* ailjud^ed, for the Use 
of CoVt'rnnn.’nt. in ( ?asi‘s of IX'I oi;t i< »n, t'orrnj >tion. I’’i)r;,;*erv, and ah (.>ffenee‘i relating to 
fkfm, f.hin;j: Itohhery, eoiisi»leraI>le '!’!»• • ftand is^eeivilej- stohni P»’tipei*ty, such li^Hlig 
Cases arisitei;’ from <'ij]hdity heyf.nd the petty 'riieft- w liieli pr«i<*eeil,-v from suildcn 
'J'eiiipt-at/n »n or idle llahit ; this may hv' relormeil l»y rip»r«ai.'^ I in j)ris«onment Jhit if you 
iloclure that h«‘ who ha-, stolen a 'friile eann-'i for Six Ah ars .-usinire Pr..jH'rty for IiLh 
own till a I'ini' 1 m* paad. you di iee him t. nil inn wjf '-d and rei kless. Why 

Hhoiilil d'respa.sse." " IslJiS to I Pli. or I//» lo eoimitii Miseiuo! I I l! to and tiuiiiy 

t>ther t )tUmees, he liahle l.o Fim*. in addili o lo nL; ' nIinpri'* .uieijl Fiiu*’^ lor tJiese 
luiiy lead loan I inpr<>„sioii i hat ///e ■../* ari nt-o-ed hy '(hij»idiiv in assi^niuo 

Fines for oJI Olhniees. What would Ihe P'-of e sa \ <n ri-atiiri^' that iiiuler Uu* 

Covt'rimieni. !L;'ivf‘'4 itself a Ri'fht to hdo- liOt'i Kn », ihvini a Man I'H merel\' shakiiii^ his 

Fisi at anot-iier, a.^ e,\pl:uried in 11 lust i a i ton a • !' .*1 1 ), or lor i lie still nmi'e niee t/ijuse in 

Illustration (vk ari»l that a Afan ma\ at-** h:i\i l<* sulfer ri;Lr*'rous {mpr i.-oiuiii'nl for tt 
• Mouth 

to. It is imt niei\*l\ the 1’npiditV ol*Men tlial 1-^ ath-eted In Fmes ; it is a gea)d Fooling 
which jiroinpt.s ihein to pr<'IV*r Hard !.,ah‘fur and Pi*ivati<ins to selling for iuj inferior 
Priee (as fill foreed Sales an* likely (o produee tin ii t'ait le and ever\ Item of the petty 
Artiitli's wliieh eon.stiluii' their p<»or Stoek, a.nd '*<> to }»e li*1t wit-liout the .MtMiiXiS of 
Sithsist.etK'i* for lheins<‘I\es ami Faiuilii*.** when tlu* fiiiM' of Itelease arrives. It is nga/iiist 
the bite I'fsts ol Soeiet \ that l’'iii:'-< slioiiliJ 1 »e eollf'el.i’d hy raiiit of ov tlillt 

tluKse who ha\e ie.>l sueh Atfeiiion for their Families should have the Pow'er of sutVing 
their own Per,sons hy converting their Prt>pi*rty t4> l*ayinont for Ihdcuse j Ainii 1 fc^hoxijld 
thcretVire suggest t.hat in *W/ < ‘as*‘s where Fines may he. imposed and ordeivtl to be levienl 
for tiui Oflem;cs to which 1 admit that t.luw shouhl he applied, or sueh others iis it may 
Im! deemed proper to a«ld t<» t liem. Kxempiion should he made of suflicient Property in 
Totds, Implements. (‘nttle, Seeil. t<» admit of tin' Otfeurler?- 4‘nrtyirvg on on himeat^ 
Mainleiiaiice, ainl that in Proi*ess fur Rei'ovt ry of Keimuu’nition to a l?rLmK*iitor the 
Attaehiaent should he taken otf t>n .S'eiirity htung given ft>r Pa-ymciit hy Inelaliuents, 
with Interest, in a naisoiiahh* d'lnie. 

41-. If a Man is liable to Kim in every t.Avse <.'onvietion he w'ill soon coatiive to 
iHHjiose of h;s l^ro]»erty, in spit»* ot‘ Provisituis against it. Alako what Regulations yun 
may to pre\cnt m* annul eoilusi\e Sale-,, it will h\‘ most diflicult w» .steer of 

Tiyustii'c in adjudicaiing on the C Malms which iriay he set up for the Properfcj’' (pret^aded 
Debt ami Pksige is eiedly got upV and the Impnry will bring an enomious AdditWi pt 
paltry and \ery >'e.\,»ciou.‘'* iHiiy rm ihe l*oui*ts, which are suflioicutiy overburdened 
aln^ady. 

•^5. ,l, 4 et Fine staml as a Part of the Punishment wliit'h may I>e iiKijxisccl for but 

lei it K‘ iUvlaivd that t he Oourt-« should sentence to Fines for the Um of 
Uioso only who juay he repuU'd to have made laige Gains by dishonest Moaiw^ ’ 
Claims to //w'ir Pr<M»<*rty ho rigidly Ht^itiniaed. But to Uie Mass of 
lioUl that g».*.neral lining, ami Power to l€*vy within Six. Years, is most inexpedias^^:/^;^^ 
to their Fatiulii's. and mischievous to the Peace, Who could 

Qt^t or whieh may hel]» to sustain the of who had 

..trf'V^ieuees of .the ^ 

■ '•'Wh^ Uiua pntti«h;r^’.'iW^jG^j5dH3i^-of 







feiir 

IW iSih^ rigoKrtui' 

rvidi^t Whipping m ih^ Twh-ft kximmit f^tty Tbe^ und «^r« Vrkoly: to 

__^'J^t «ev«iN» Fkgging the tinitiiumed Puni^kiuent,. hut with a 

^iaid^n that it )$i&ul<l only \m appU^al to ihosH who an!» of uotorioiuily itUt$ and viulouh 
and ooiurait a ^OAVmum. Flog aud iranajHirt cvory Lokader trf a Oatig 

JStol^bc^T of any Cofisaqueii^ wbioli Tortuiv bjia Wtn ooHimitUid, and wnitbasa to hia 

H^tUe WojH^rty (not meroly taking a Fim*) ; and lot Portions irans|K>rtod i)^ well kept Us 
Hand loabour. ftCH^»rdii)g to their iSoiU*ne^», All other tXlViico^i i;out«auplated by the 
Code are mere Trilies in nuiqmris^ni with tln^ iViuio of Gang Ihiljherv, m attVotiug the 
Peace and Welltirt* of the IVoplt* v)f India. For thi** hcvi'To Kxninpii* slumltl Iv nmcle ; and 
public. Aud sevfi*e Flogging a gt.HKl liitroduftion to Traiisportal ion, and may he 
ekhihited, for £xuuiph\ with an Aimouuceinoni of the Renuiiudor of t-ho Souieneo. 

4*0. Our prcweut Seul^MU'es are far too long, tsveu if. iniiigawd Ut Fixe Yt^ars, ugaiiiat 
Youtlia)e«i away hy golden Proini.ses of <rM«v Acujtii.sitiouh, all in Olio Night." Six MiUiilis 
(or even Three) of milly ngor*»nw Irnpri.sonmantv s».*j>ar!ito tioni iLardeiii'd OfVondci's. wdth 
Beleiuie, <'n Soourily for Uo-fi|.q>4Mrauoi* us undtMgo further Punij<huio«t if thoy <V» not 
take to .steady liJilHim* on would do iijoro (JoimI Ihnri the long Senteiiotxs to whh'h 

many Imvo been .seiuentvd. Aller such lA-iiieiK-y. Flogging may he well applied h» a 
Heeond Otlenoe. Make, tin* Leadors Umr, and gatheriug of Gaug.s will he few. Very 
many engage in this (Vim** fnnn Tho\ighile,->shes.s, and many a simple Yonlh is eonvorh'd 
iliU) a hardy Thiefor Uohher ])y liis long Ih'sideiiee in a ( laoL 
. 1*7* I HuaJl now (for the Heasous .stated in the iid (^tragruph. draw my lleiuarks to » 
Chxsc. 1 repeat tliat J d(» in>t heliexe that I he Code as it. .stands will he jiiaile ujtolligiblc 
to tlie reading Part of the Nat ive PopnlatioiK and I thi'roh>re suggest thal it sJanihl 
revi.'»vr] and siiujililied, ami tlint a IVanshiiion tii’ a ('ljapt.r*r or ^^v<• .slit»nhl then he trituj, 
and Opinions of Natives taken. I have eonver.se«l with One in(«*Jligent Natix* who him 
a very fair Kimwledgi' of Knglish \the most of any in these I)ist,ri(*t.s, I ln'lieYe\ and w)k» 
is well \ersed in the UeguIation.N about it, and his OpniivUi is ven unfavourable, and lie 
assured lue that ittliers to whom he Ifaii read Parts «>f it agreed with him. 

1 lm>e, k.4-. 

rSigned; rl, V AtJUUAN, 

• l.st Judge, IVovineia.) (Joiirt, Weslern OiviMam. 


W. H. Am)i:uson Kscj. to the Rr.iiis'ir.n io tin* CNumr <»(' F<uj.ii)Aukk Ao.vwj.ut, 

Fort Sain! t.u^oige. 


Tellieherry, 12th Dee^anhor 18J1S. 

lx submitting my Iliunarks on iJie proposiil I^‘lla] ('ode. wlilel* I do witJi muejt 
.iJitlidemie, I will begin with tin* NhUts. and fit'-t with that. .'/V/ on tie- Ohafiter of 
Piinishnn!nts. 

All that is said as to the Jhniisiun«'n!. of apijears to na* very fonable ami ju«t. 

I am quite of o|iinjon tliai }( Mli»»jdd be employ^'d n)il\ ir; <’asr,-> where eitl.nu* Murder, or 
the high<*.^( Olfefiei‘ agaiiist tin* Slate. h:is been ((Utimirfed. 

, Next, a.s regards 1Vau!-iporlati«>n 1 should think fh«*reeunm'! he a I^iil’ereiirn of < )piiiioii 
that, n*vording Ui tie- Rnh's -dre-ady in for<‘e in t.le* <’«)?n|ian\ h <'ourts, it should aJw'ays 
be for Life. 

On the Subjei't of Ijiiprisununun, it is Impossilih* mJ |.o go with the liiiw ComnnKsifm 
in hoping that the laibours of the OoiiiTiiitiee, now lunployiMl in iiivestigating the. System 
fWllowed in th« Gaoks of this (.Joiintiy, may r<‘.sult in ' sueh a of Prisfin j >is4nj)1iMe, 

V AS, without shocking the humane Feeling*, «>r the Goiiimunity, may yi i Is! a Terr<U' t<» 
“ the most hardened Wrongdoeri^.’' “ Whenever .sm-lj a f'ode." the (Joinmissioners go on to 
. nay, “shall come into operation, we conceive tliat it will lx* advi.Kiiblc gnatly to fthorten 
nmny of the Terms of Imprisonment svlueh we have proposed.' I think mi too; and 
fbii/her, I am of opinion that then only will it advisalih* to ah'ilish tlio PunishmemiK 
of Flogging ami of Exposure in the Mode, denominated * Tiwheer," In tlje meujd.iTia*, 
if it be considered ilesinible u» do so, the Oourts may be. expressly proliibiiod from 
employing these Punishments in the. (.^'ascs of Men of juuiun* Age and *if diji eui- Suitioim 


v Forfeiture of Proix-irty is, I think, a mo.si pr«')per Piinishineni for l*e.rs<»iiK guilty of high 
poiitiieAl OfTeuoea 

will probably lM^ Wfferenfies of opinion on much that is arlvauciid in this .Note 
on tiio Queatkm of Piuushiaent by Fine, but ff>r my Part I confess 1 am not j>repared 
offer aiiy vary tnaturtMl Opinions thf.^rcon, further than that I agree in thinking it 
' geuemlly a Puninkment which has great Advantages, and that it f.T^)uld not Ix; dbpcnwd 
wiib, iBdiio that the Extent of the Discretion which is propiMed to left the ('ouils in 
' lui .wlnolt jierhapn, for the JhiaHons stati^l in the Note, must Ui tuHlurcd. 

■ wlteu A Fine has been iinpfised, what Measui^s slmil l>e «MJoj>ted 

. ^ Aj^peors to use to hav© hfico ably argttefi by the Law 

fattpriaonment which an Offender nuiy Imye 
under which ha lies/ 
to ISne idw^^'be. li^oneiclecad .as a 


I 4 MDk^ 

r ‘"/cuffin’' \ 



Note A. 





Note F. 


Note (i; 


Note M. 


Note N. 


See C'^UNe IJi 


» 


attd 4» *;'15iHWor iM to any particuto -- . 

to ii)[Oj'#iriD shown that eveiy P«j»^ who i» ii^imd hy an iMTonce ought to 1^ 

‘‘ entitled to a Com^iousation lor the Injury;" and that ‘‘evetyFine imposed^ 

l4> lie exfjended, m tkr as it will go, in paying any Damagiw which IW 
** be due in <«>n.sef|lienee of injury ceuserl )>y tliat liflfeiice,"’ ■ ■ 

C^)n Notes H, C, l>, K I have no It^uinirka • ■ 

Note K 1 irarinot but express niy c<»rdiaJ (Concurrence in the ProposHiem ** tofi 
I’lnpfjwer the local Authorities to iVirhi<l Actii which those Authorities consider as- v 
. ‘‘ dang'U-ous to the puhlie Tniiaphnity, Health, Safety, or 0</iiveiiience, jiiul to make Wf 
“ an OH’eiKMi in a Person to ih* Jinylirmtjf wJiioh that Person knows to he so forhiddenj 
“ and which ifiny eiulaT>;^or the piiitli^* ^’niiM|uilIity. Health, Saletv, or ■(Convniiieiice*/' it 
luring provided, tliiil no Person shall hi^ punished inerLdy for disola^yiiig u Icieal CIwlCT, 

•• imlcMH it he «iiid«- to appear to the (‘(jurt ladore whieh the Pcrsiui wlio diw)i»eys the. 
Order is tried) Umt the Dlsohi dienee has h«M;n attended with Kvil or Risk of Evil." 

(r’hinse ’IS2 n]ipears \v«*ll <’al<'iilated lo provide for such ( )iihcs : and as an Addition to ' 
the JlluHtrati«uis to t his (Maiiv 1 heg to siujgest the. (Jasc of disoheyiiig lui (Jrder > 
prohihiting Hailast being thrown <»verbo>ird in a Harlwair, RoailsUanl, or Navigable 
Rive I*. 

Note (t The whole Argnnaait in this Note is, 1 think, admirable. It can hardly b© 
doubted that the Pnnishiiienis proposed ha* giving or fabricating fal.se Evidence will 
have the U*st Kf^'ets ■. and if a.s liinted in the hitti‘r Part of this N«)U% Pituishinentd 
shonld heivaftf'i’ be pnivided for false Pleading also, their Promulgation wonihl, 1 Hin 
sure, Ik* haiJei) as leading to the rmist t^xtensive and etlicient of modeni Refonn« in the 
Administration of .first iee. 

On Notes ri’(»ni H t** L 1 hav^* no Remark. 

Note M. I <piite agree with the l^iw (^anmi.sfiion in all they say as lo the Plt‘f>riety 
of extending Mune Irnliilgenee to Hoinieide whi<*h i.s the Klfeet of Anger excited by gnt»» 
Insnlts fiy Won I oi- (lest are. 

I think the Line drawn lielween those bodily Hurts whi<-h an‘ serious <.r grievoiw " 
«nd tho.se. \vhi<*h are slight will be fumd useful in ^iraetiee , and that the. PuTUshiiiciita 
pro]v>mMl for grii‘Vous bodily Hurt when inlliet«*d b\ way <»f Tormie. or ly means of any 
sharp InKtnmient, of Kin*, Ji-e., an* \e,ry proper. 

Note N. I think the Proposition to punish for * t'heating sid!ii*i('ntly justified, by 
the Ih'asoiiing in this Note 

On the remaining Notes I have no Remark. 

'fn re\»*rt now ton few nf the t'laiises, 1 eannot bin think < Manse ll.M 'in t Miapter a) 


lias la-en with Reason very gimerally censured 

Of < Manses liMf, IMO, I.Mi!, ami IM.M-in (Miapter 7 I liigblv approvi* ; as also of all the 
( Mause.s (from log t.<» IsT) in chapter !t. 1 have the same Remark to make as to most 

of t he ^Mau.ses in (,Mwip(» r 10, parlienlarlv t M.iuses iVnin I MO t«* I MM, 

t Maiise .Mti I* ((Miaptt'r I!!* is ns follows: “ WMi- m*\ t-r eommits Theft shall putiisfit^i 

“ with rigoi’-»us Punishment for a 'I’erm \\ Inch may o\tend t«> 'JMircc \ ears or Fine, 

“ or both. ' 

( !nse.s ol’MMiefl an* of freijui'nl ( fceun’t iiee in which it. appe.ars to imi tliat this would be 
a very inadcipiatc Punishment. I would suggest that tin* Limit i»» Imprisonment fur 
osifiiplc^ MMieft be Seven ^Car., and th;it within that Limit tin* I’.xteut i>t PiinbHlinient/lie 
ti'gnlated Ois at pre.senl. under the Madras Omh''; by 1 lie \ahie o( wlnit hji>% been KtfiUin. 

I oliserve that in providing for the Purii,shnH*nt by the (^)neens (!oiirts at tlic3 Pitt- 

sideneies of the t Mime of sti*nling in a Hvvelling House, the Prineipio has been risK^gnixed*, 
in Hu* l>iaft. of nil Act for eKtemling to the'ferrilories «»f the Ka.st India (..*oiu])Any tlie 
iM'ovisioiis of the Slat uti’ I Vieiorin, (Miapter wlueli was read lad’ore. the Legislative 
iNuiiicil of India, ;iml ordereil lo bt* pubiLbed for general Infonnalion on the lOtli Sop- 
lemlier LSMN.aml ordcml to l»e I'feonsidereil at the Virst Meeting of thatOcuinciJ a.fticr the 
loth November folli»wdng, of drawing a Liiu* with refeivnee to the Amount or Value 4)f 
the Pr«v|HU*tv stolen. 

It has iHsuirred to me that it would In* an Improvement if tlic i^Mle were divided into 
Two Parts; one Part to mclude all ('rh/zr-'* and their IMmishmeuts, and U»e other Part to 
Include all AZ/^c/enoJoaors and their IMinishment's. M his would, 1 thiiik, lx* found more 
convenient in priictioe, partieularly as regards the (Male of Pnx'edure. tlmu the present 
Arrangement of the (i*nle, in wiiieh the im>st heinous (’rimes and the nmwt. (x^tty Otiences •' 
ai'O all thrown together, , 

(Sifpied; W. B. Andeiwos, 2 fl Judgto. . ^ 


Thomas BoUittAu E.sq, to the Rkoistkr to tlie Court of Foujdakeje Adawuut, . » 

Fori Sftint 

Sir, ' 12th 1880/; ' 

The printed (V>py of the n<*w.ly protuysod Piuml Code reutdiod me whilst on 
the Nortliem Cin'tus in July l.-wt, and having VK»en sulwotpiently va^mpted in cst 
thu^ BuUets connckjted with that T^jair til! Srplemb<*r tnimediatc^ly upon ilie 
Jhi^tely itndei^en. and beii^ now etfjja 
DeliVifiHeit bfibb 1 respect ftifly bbss^ 


in the OcoHJi^l 

I htve 




'> ibe it. «lkfelds motii'.. 

Id^ bttttjr Odiberaiiim, w£^ mtiM «QiK»e(}ttently ray 8enUu«&ritit 

“ JL .T^ bavtt njumifesied a «»©riou8 ami »incero lU^nl iW tho 

TObHe lntercwita of the Conmuiiuty, by submitting tJlii» primog^^uial Pnxiuot iou of the 
iudiiut Commission tt) open Si’nitiny, fi>r the sake of exmiiining ami m>ortmg upon 
iliiYahie .and, praetioai Ada^tUtiion to Ihe gimemd State of SmiiHy iu Imtia, a;mi thus 
inviting Obatflrvntions and Objcvtioiis i^^ainst I-am's by whittle the People ai'u to Ix^ 
govmied in fotute, Jiiid the seNeral AiUhoritiess guided iu their Administratum of it, 
beibte they betHmio formally and finally ]MV4^sijd. 

3. With the AdmiKsioir of poases#tm'-r “w> many inudligent puldie Ofli<‘erw iu their 
Service/' with the further Aid of their own profv«sional legal Counsel. Men ti»<> of 
rented Ability and Study, it WiUihl have been highly advimhigeous had their Opinions 
and local Knowledge been i^nisnlted ihiring the tHlli'rent Stages in \vhi«!h this MeiHMiIoari 
Took pnxvjiMled. witluau waiting for its Coni]de,iion. when Omissions and Krrt>rs might 
liAve been supplied and rcMpiiivd by the Suggestions ** of ex|H‘rieneed afid jiidieious 
PmouK," instead of allowing the Framers to i*esi satisfieil witli Utt'ir tnnn iwknow- 
ledgeil amvi/ji/ Mwhh ‘‘ of luronnatiou ” in its Pre|iaration. 

4. The explanatory 1-it‘U.er from t he iMemlieis oi llie Cuinmissioji at the opening of the 
(Jbde crjntiiins iiiuoli Frankness in tbt‘ Oeelaralicui of tlu* IVineiples \vlii(;h liave guided 
them in ita IVanpilation, '1‘hey assume tlvat. tiie Hindoo (‘rimiiinl Law' has long siiuje 
given way to that of the^ Mah(unf‘dau, and that this in its 'J'urn ha-s Ih-ou suja.Tseded by 
the British Regulati<ms ; but even these liave Imsu» deiuuimvd as erroneous, fnjiii Nang 
baaed on nf» fixed Principle of (Viniinal Ijiw' ; ami. bec*ause vavving in their ih'ovLsions 
against certain Ofieiiees in each of the J'resideneies, have br<‘M discarded as Systems 
wiiolly w'orthless in furnishing a Groumlwork for tJje <'onsh*ue( iou (d‘ a gem ral Volume 
of Jurisprudenee for ihe ICast, which was to re<’(>iicile tlie <‘»»nllicnrjg Uules of Juiisdietiou 
(Criminal ami Civil; tbi* all (’nstesami (>e<‘d< 'Nati\c and Kiiropi'an), whilst they have 
adopt-ed only sueli Pniiions as roeomim*nded tliemsehes i<> Attentinii use tiielr uw'ii 
Words) *' by tiaur iutrinsie Kxcvlh*m e.’' 

5. For a Perio<l of b«‘twecn Forty and Fifty Years lia\c ilics4- ICmictincuts ]ii*en 
fdiscrved and r<*sp(‘ctt<l. ’ '^fhe PiMspcrilv of tlu- liritisli ’l\Trit.uri»*s, nnd “the Security 
of the Rights, Pei-sons, and Properl\ of their Sul)jocis/’ hii\‘* Ihm ii well iniiint.iiiued ; 
a Conttuiimeiit in their Adinini>*l r;ition may he rcgarde<l as a iimsl. c«ui\ineinc Proof of 
Partiality 1*^ them, ainL further, that they have been producti\c ol then desired Import. 

I am thertdbiv of opinifui that w*<*rit the J)irtcr< nc»'v which arc sn promiijcutlN stated by 
the Law (\>mniission«.‘rs as existing in tla* several Regulations oi‘ the '1‘hive Pi'«‘sidencics 
to be reeoiieiled, the same Crime nuuie to be \'isited evtuy where in oui Imlian Post's 
Bions V'itli an eipuil Hegive (»f Punitinm nt, uml the (Hi'enecs nK^^l^ <]earl\ «lch*iMM| than 
thiy now an* in them, it w'oiiM Ik; more agrei^aMo to tin* Feeliiijirs ot t.la* Nativi*s tu have 
thorn retaiiUMl limn tla* Introdiictiou of such a confused Pige.^t. as that under Pcvie.w, 
which they will never be made to eomprcliend. 

6. SiKtrates obsiTVed, “that before a l^aw is prouiulgate^] it- ^ll••nld Im* acil iindcrstooil, ’ 
and the iininorlal liec’caria law urged as the best lhcM‘ntion tif ( Vimes ‘ th.it the Laws 
should be clear and simple/' 'fhe Law Commissiom admit in their |iiH f;il4»iy Letter, 
that these Two Principles shouhl Ix*^ always k< j)t iri vii w when lceis|;u.ii«e ; yet ilay 
confess tlmt “in their Hefinition’^ they ]ia>e rcjaaUMlIy l-amd tlaul^ei^es undiT the 
*' Ntx^essity of sacrificing Neatne^ts ami P< rspieuity L* Piccision, and ol using htii^nh 
“ Xjcpm^^iona ! bcfaiusu they ••ould find imne *>tlior whieh would eonve.y their whole. 

ipiilatmii 

:p. I L) 


Meaiiitig, and vo wore than their whaU- Mitinitoj T How tlic “ Mativc Pi 
tlien are to Ik; furnished W’ith (food lV/soo/« of it in then* own j.anguage ' 

will ) 3 e 


7. Thet 


tlwi Subject of Kmbarrassineiit until all Cruditie*s are (•.\]ajng(‘d 
le (Jominissioners again rcimirk, “ in s<anc Cases ' it will Ik’ “ !< 


aind llial lla* j.«aw 


is alnsiwly sufficiantly clear (thereby alhtwdng that it is ambiguous in ffthers;, and iJutt 
“ any Miw;onstniction which may have taken place is to l.e altrif)uied to \\ ia.kiiet<Nj 
" Wrong-headednesH, ax Uui'rvpiloth on the Pari ot an liulivi4lual, and is 

not likely to <Kx‘ur again.'* 

The Commissioners could have little studied the (-liHractcr ot the Peirtc^ns holding 
jtidioial Situations when passing this unsparing Reths'lion, aitd the V jsil-iition against 
aai>fm}wtt and diMoUdl4 nt JtnUfr. f^Clause J is to«» hypothel iml to imngiue that 

it W5UI Ims for a Moment retainiMl. The (jt;venmient p<Ksc.'.s already the Means of 
pitilidbwng the above Powers by any of their public S(!rvnntH. 

S, iy introducing so many subtle Niceties and puerile Novelties into tin* (/ode, wit.]* 
all the Rage of mtaleiTi Improvement/' tlie Compilers ha\e Ih'^u* unmindful of O^e 
great HMim i—‘‘Lex. non curat de minlTnis," Hob. 8»S*, and too great a Prevision iii 

S neral charactoriaea the whole, by shackling SfK;ech, r<'pte.Hsing the Fn*edom of 
MBtiiie, tl^iid.rgnd^ing ccrtidn Acts, Words, and l)<s ds Misdemeajioj>, under a mond 
Impofiaibibty of diac^verixur the Inienti<jus * to lx; “ dclilieraU*,/' 


U«g. I 


.. 1802> 



t f:; 

OflTeda only." ilu |)TopOfMS«3, I ti»i4»k ’'R»'-i» flie“'S'«^on%hcf''i^^ 

Mj^ved, as tW Inllitrtiou of Corporal ChtiAtiaemctti leaves iiMfeJible 

'Vflulsi there are Chances f<f Ins Ih-torin, without recottivc to such Se^«^ty, 

jbe e:3C];K^t;to<i in an adult Offender t 

IQ. Banislunent for Life staTnls too f*orisj»UMioiia in many Paris of the Code, e^crit ^ 
amiill OfTenetv-i, to ]wn?w nnol>ii‘< t.**'i to ; anti (.chapter 2, on Panislmients, overHtridea tte 
iWd by its Hijycour in tins resocrl. 

11. The K<^iiKoii assien< «1 fol* tlii.s is, ilmt. it is by tlio 7Vrmr*wIiich it inspires that it 

j»r*»du<:e.s GihmJ !” fApja^ndi}» 

It iias btion well r<;iia\rkrd, ■ tleit w e inu.st not .confound tlnj 'Bounclarics of Crimea to 
“ create a Huh* of Terror ! I Jist ini i ir»ii of Crinu* retjuiros Attention from a Legislator ; 
“ and imifonn Severity f'nimot Jnsf irv a Law, as Punislnnents should be founded alik^ 6n 

NceertHit.y as f)n Jiistiee." 

12. rt,strikes me tJiat ibr I)(fiiiitioTi attempted to >»e exfilained >»ctw'een '‘Murder" 
and “ V(»hHitn.ry e.iilpal t* Tlsimifldi*'' i'- imi' h (oo vu'priia to }>e nndcraiood and acted 
upon; also t.be* intiiiied 1 >isf iuotiori bt^< \v*‘i*rt “ instioji t iug *' and “abetting;" and too 
gi'eat a Nieeiv di'avvfi l»e.i v. ri ‘‘ f;ds»* >Statemeiit " aiul “false I'^vi<len<*e * to discover 
wbe.i-t* the Dillerern'e lies, :i.s. both be,ing “given on Oath/' either is tantionount to 
Perjury. 

Kk iin I'l. the lbsjuin inert.il <S llie ^■ast Society*c»f India, Crimtrs slionhl not only be 
c?<mij>letely dt st*rll»(‘jl, but the I>i“.rr<‘«*s of l*nnishiie*iit. suitably apfirirti^/ned to its several 
ll't'atui’t^'. ; but instead of* jii-ese- ving fbis ( >nler e,ml Anp.iigeiiK'nf the Modes <>f Pimish- 
meid an- so confused ami impi rfe/i b' inixeT a - to reiel»*r Ihi-. <'«in distriVaiting 
dustiee unatf : foi-'lire'ea<l of <leela.rlng vaIkmc (he ba«i Ifaitli lies w'lileli constitutes 

tf*e K.s.seuee o*' t f»f‘ < >tl*e7ir*«\ it s ^fietimes ope)>s a 7>o.n* ^br r» w ider Hriiach. n« W'itli the 
Law of* which »pre^sly }»erv»'rfr: <air Tiaiioiud fii>titnte. ]»y punishinff it 

acrordine, to the of b* jury, rat her than n|»on t.lu Staielard of its moral Tur¬ 

pitude ; ji lioeM'ine most repulsive to <’Very ]>r<'per l<'c*eltrev, and if* allowed to pass into 
a l^aw ' Would .scale.* ihil l.o brmish milulViiiged Ueceiuy from .social Life, and to 
oruvely imperil the. Pre.serMiiion oT ('lia^til v among Members." 

1I’o |»n*ve.ul t bcrefoi e t lie “ ervi iig (list abilit A of !\n arbif rary Tnterprotatioii," of 
which mniiv (dinr-cs will riow lulmit, er rtf riminbincnt, rrrvtj l\.‘nal Amt*reeine7it, should 
be at oii<*e /far// to the )»aHic*uhir (\asc, so tb.it tie* Jjaw may be ol)served in its liitToX 
and iu>t c/oos/r/o7/’ec and nothing more b»- left iu the »rudgo or M.agistrate but 

to ileeide the Poipt whether the < )freiiet‘ be ov not iiguiust Hit* written Law. 

lo, No t.Mioiei' shonlil be alforded fi> the Olfeudi*!* to have lus Senl.ene<i altered, nor the 
ruling Power allowed to uwdve an\ (\unmutat ii>n ('“ w ith f>r without the C'on.sent of the 
< >fl‘endi*r ’) iVoiu the t»rigiu.al Stud-enci^ : with r.fl »erty. besides, to hnj^ose a severer 
Pcuuiltv than whal was at fii^t awarded, 

1(5. 1 might point out ot her ('.astvs be. iiles (liac a^l\orled to in Paragraph 10* where 
the (^tidi* is not- in acisudam e with the Ihitish Law . In “ unnatural Of]\mcc.s " Consent 
to t lie Aet. is m* l\emis>ion of ( Vimiruility, for if hrt/h Pitrttrs are arrived at Years of 
Discret ion ’ ;ig*ait.es cf I'ouscnt lent i giMivi ]»cna pic *t mp j^v/* ;j fust. oO. Again, in the 
Cdause for I’jiusing ol' Miseavriage, the Woman shi^uld be deseribed as hGing ** quids ** 
wdtii Child, an«l above Kour Months, to const-itiiT thcOffence uf procuring Abortion ; 
and further, t-be < Hfence of ]U’odue!ug M is«-.irriage of a Woman “not quick with Child" 
pibrjidd have becTi introduced, a.s 1 ndii*tmf‘nts avt^ priifevaldo on botli lliese Counts. INiCwr 
can 1 ultog.'thio* alliivv tbet the Ibiles laitl down of pivventiAe. Defeiiw. of Person and 
Prriperty is in pjvi‘-.e I'lfeon with the rhigbsii Lnw'. 

17- 1 might also reiuaek, Umt the t 'oiistruetion gixen of tlic covert Act so flis to 
eon.stituU^ d'liefi. in ('hapter It), is no Law *, it should be not merely moving, but the 
Removal of anv ihing against the (Owner’s (Am.sent, and wdth a felonious Intent, wKiclj 
ainoiuits to *' Sim]»le Lam-ny. ' 

Ls. Tlie I’liapter <»ii il)eg;il Kntranee ami Resulenec in iho Company's TeiTitorios is a 
dow nright Pivxention \o the Uesori <»f our OouutrMuen to India, and a direct Violatibii 
of and imbreet Defeat of the (’barter Aet. 

.1!). The new tVxle i.s entirely silent as to the Places as well as to the Description of 
Pei'sons t<» whom it is t<i be made to apply, nor has any Help been furnished in rendering 
it easy of Thdertuicf, should it be jwloptod (wdticdi I very much question Avhether it ever 
A\dll Iv), by a Gcuenil Index mid Marginal Notes. 

I have, ^trc. 

(Signed) Tnos, BoiLRm, *- 

• :id Judge on Ciremt, Western Provincial Coili^ 


Obokok Btrp Esq to the Keoistrr to the Provincial Court of Circuit, Wertem^^ 

Division, Telliohcnrry. . i - 

sir, . . ^ . Zil&lt Conri, CalMai^ JBtti 

Ijpi w»U» the Bc<|Uu4tuM»^ {Con(jMi)€|d iti ypfur {.eiter of 

I liavo ihe Htmour .oi^fo^>rnr 1 |mjg; # tJbai h^ve 

of the i^iwl Code twetwtfed • hy' the. Law 



e' beiika, m 

idlib alti^lH to 

of judging- of iKo Wtmt» afiul 
Hailra^ tt*«^Jsi4oiicy. 

the Iaw Coinm«wiotK^r{> woold, it ta mo, 

be ««J|0nJtttetJ to supply a ^ixxl deal that is wanting, but fLu' the nico DmiiucUouK drawti 
what duea consul Into the OfloTitv uini whnt dot's not, laUiod to tlbo Disoivtioa 
given to the Jtidgt? proi.^ing ns to the Aincmnt of Punishment that- may Ivo awarded, 
and which must, I fear, take away imuli of the Good Umt it is iiiii ndvd to pi-otluce. A 
good deal will also de}>end u}Hm its First Promulgation, ami optm th(»>e who liavo to 
give it Etfect; and unless f'onsiderahlo Caro ajul Attontlcui is usocl it will oRim be ivjii>rt<*d 
to ,lpr the Purpose of Oppression and Malieo, and thus j»ro\e a i^otriuiont I'atlier tlian u 
JBohafit to the C.Vmnimnity for whom it hius h.H,*n de^iguixi. 

In my Perusal of the Code the following an* the NoU*« madt;,— 

Olouse J31. The Word Pitssioti n]>]a'ars ijiiost.i<mnl>le, and might [lerhaps In* tuniiied. 

Clause -13. and -14. TIicm' eoufer Power of iiieivasing tia* PunisliiiH'iat in some Crises, 
which would bo ohjeetiomihlc. With rorerene.* lo Note A. then* might lu* M^pamU* thuds 
fur £u]X3p€m.us on the Hills, Bangalore, or in ii Climalo where Hard Lahour Ih' 

less likely to tell on a European Constitution. 

Clause 54. This appears to me to ho oxtrena'ly ohjeetioujihie. ll howi^vt r sJuiiild he 
letl to the Courts to adjudge lulequaie linpri.st>jinu*ui {‘or the Nonjiaynient tif any Fine. 
ISeven Hays simple Imprisonuieni would he no Pinnslnnent ; and 4 \i*rv one wlio has had 
Expit riciK^ in the locjil CovirLs must knoAv the l>ith(MiU\ iiml otu n 1 rupraetioahilitv oi* 
collecting Money hy tiiu Distraint oi the Pioju rty of the tiulividn.d, riv>en tlie Faeilily 
there is in hrihging Evidence to that Pro)»oriy helng jiiorlgageil, i.r heh*nging to otlaas. 
and in prcvejiting the t'ine froiii being levie,l nnide Jhniishnieiit aliogi'tlu'j*- 

ClaUNC 57- Hard njxjii innocent ileii's, and iinnec* ssarily .severe 

ClaUxSe C<h Unnecessarily ]>articular, and AvoiiJd he «jnin(elligihle * ti» <rnr Indian 
Cknn III unity. 


>#111^;.' 
of <nir 


# of the 

P^iiar Co^ forth bv 


l*« j»vo\i* what A. 
lit- to have 


Clause (>2. This is ohjetaionalde, with relen uct? to the Nat\ije of the \\ < pie tliat an* 
to come uinler iljis Law. 

Clause 70, 71, 72, and 73. Might all hiv omitted. 

Clause 70. The Bight of private Hefenet\ to the. eau.sijig (d’ or :oiy oih*‘r Harm 

t(» the Wrongd<K.'r, might j^in India, whore Gang Riddievy e>.iends lo •< gro;it u Ih'greo, 
and Ijistumvs so seldom f»ecur of any .Kc‘sislunee being .sliowii io tlu* V\'iiifigdi.er; extend 
to nnuty <d the <.)freni‘er, enumerah'd in this < lan.se, wiUiont lla‘ Restrii i i.iii.s luenlionod 
in the d'hird PjiragriLi»it ofC’lans*' 7o. 

Clause 88. 'J'hi.s wonlfl pn-h:ih!\ he eriniefl i.oi» far, ajid liter wouhl he no End lo 
Inquiry and At;cu.salif>n ii'this is to he Law in India. 

Cluuse *H). Thu.s IJrihery lo oonnnit an OHVnee wi>uld he pintis) hl< nndej- thi.s ('lause, 
and if the < >flene.e he. eMiiinoited under Claust', >^S al.sti. 

Clause 98. iiiid 99. flliistr;itpi^»n A. llow' would it Ik* pii^ 
cousidored likely lo happen, or how is tlie “ Miseoiiet^jdimi ” 
existed ? 

Clau.H« 106. Tlie Pimlshuieut for tliis would appear hardly ;uiihi*ienf! 

CJaii.se 107. The Kxeejjti<>n in India, wdier*- Relat ioii^hip i*- earnetl t<i siieli a, Hegiw, 
would he ohjeotioiiahle, as far as “ jtelriti‘»n Iti the <lireet a.'^/’en^hng or deheemling Line." 

Clause J 13. “ Hy Wonls eiUa*r spokeri <»r inh uded to he read, or l.y Signs or viHihle 
BeproiXiutaiiona/’ might be omitte<l- 

Olauso 133. This with regard to tlie Individual wlu» took ji.f:ti\i‘ Part, in tlai 
appears too severe. The Punislnnent pn^serihed by (datise 130. would .suHhw', if not 
cumulative. 

Clause 139. There does not ap]>ejir any Net;es«ity fur interferiiig with J^ei-sons not 

* public Ser^'ants. 

.Clause 141. In explanation of llefrchiiinuiib^/' Fruit aiid Fh>\ven-> migJit Ik.; addiM.], 
according to the Ousbrni of the Country. 

Clause 142. Mow i.i Proof of this KnowJr<lgi* to he oidaife.'d : If uoidd iiior«!over <ipen 
a Door to ProHecutioii of all ])uhiic Servants hy disappointed Mt n. 

• Clause 143, 144, 145. All objectionable, and (saleulat^d to imped** HuhhittK;^. and the? 

\pQWer of doing so vvouid oo used probably under a view of Aimoyancrf*. ami hain[>er 
the Oovexument much. 

Clatiae 159. There might be Exceptions ma<le religious Gronmh or S^-nipJcH, as 1 

• bi£^Ve are allowed in England 

Clmwe 164. ‘‘Causes Annoyance'’ is too vague. 

C!auae}73. Insufficient r for instance, f<#r tJie PunirthmcTit of rewulng ii Murdern^ or- 
Bobber pT^dainied. 

Chm^ 196.^^ iit|ipears objectionable, a.> it would deter many h jw>oj: igiKu-ant 

Individual fooiu brilk^ forwa^ a just Claim, under Fear of linpris^mnieui. It might 
be ^ ue Civil Courts;—a Fine for a vexatiuuH or litigious Suit. 

ClMito 211 ■ ^ wtmld aeem to req[Utr» Jiloidirations, oh being uiiintelljgihlf-. 

<lhiw^;24t* Ooti^r and Htterer of ihiaeCmu on ilie same Fo^itiug. 

‘ fomi^ is titan latter.- 



acti^^lr pditaiss &lHe Cuin^ and tie whc^ pil^lldB dwjpf ao to i^ot to be Q<£|w.J|||^ 

luiti^e PwniHhiiifsut. ' '.>:' ' 

"Obapter J2. lu the Chapter of OflTcMices rolatiiig^to Coin there apjwan* to be 
a 'Bifferen/^* iiuwle betwixt tlie tittering and eoitur^ Ring H aixd (Jwpany's CeSns^.^d 
other Coins, surh as Baljaerj^ Ikaiy Pagodas, &c., which are still current in mitny Parte 
of this Presidency. - 

<’laa.sc*s 2ol’ uud 2 .jo. Here again tlie Act itself, and the possessing with .Inteudoii, are 
made; Jiable to tlic; Rntne Degrees of Panisliment. 

('laiises 2()7, 2(iH. 270, 27i, 272, 27‘^. Tlie Amount <»f Fine in all these 

CJauHtj.s apjM-aiiiK to be «ixec.srtivc\ 

(,^lause. Tlie Distinctions drswn in tlie IHustratioiis of this (.'‘laTuce would be 

portcctly iiuinteUigiblo to tlu^ grc*ittcr Part <d tb(! (Joniinunity of linlia. 

(Mause 80 t. Thus :in Individnal wlio st^*als One Ru]iee and he wlio steals One Lac are 
lialde. tsi llie saim- Punisliuiciii, which is o>>vLous3y oiijectionable ; and the Punishm^t in 
some (JascK would be altogcthcT insntHrient. 

(JIauses 877. 87S, htmI 87b. Tin- luinimuin Piuiishmeiit apja^u’s to f»e insufhctent> and 
too gre.fit a Di.s(*tvlion left to the Judge proshling, and which iini.st cause a gi’eat Want 
of TTnifurinity in the several Districts. 

danse :iS2. Tearing the. Kar i.s not grievous Hurt ; tearing it i»IVor cutting it off might 
be, and the PuniNiniauit eiimuhitivc* ; namely. Ten V«*ar,s for tin.* Hurt, and Fourteen iVir 
ilie Hol>f»erv, i.s eijiial to linprisonincMit lor Ijife, whicdi would he severe indeed. 

< bause 8b8. If an Individual c'heats he should be puui.sbed wiilu^ut refcreiietj to tlie 
Way in wbic*)i h*'. c'lit ats. All this a[)poars su]M,*rHuou.s. 

<*lsMise 8b f. In many < Jasc s tla; Piini.shment would be inKiifficicuit. 

ClrtU.sc* 40b. Suppose^ Mk‘ Fine cannot l»e levied ^ 

( Maiisi* tr?!. A\'hftt Jdseretion is hd't in this (.’laiisc iti the ]ire.sjding ( )fficer, and how 
will the D4'gr(*(^*<»f Puriislinient vary in ea,eh District s 

< Manse 418. 'I’his goe.'i too far, vide Illustrations, and would either remain a dead 
li(‘iter, or }i Handle for much VexJitioii in this < J«)nntr3\ 

t Manses 4 tS and -t Ph MMie Words or knowing it to lu‘ likely '* are objectionable, and 
lhi‘ I’unlshim nt a]»pears t<»o severe ; adde.<l to this, it j>nts the Man who /n/.s forged and 
the Man wh<i iiiUMtd.s to luaki- use of a. forged Document, -llie Individual who makers an 
A.ppnratus for forging, and he who has possessioTi ol’<uie inff m/!t}*/^ to use it,' on the same. 
Footing, ami e<|uall\ eulj»ahle. It ap]»ear.s to me that the. one is deserving of a much 
grt^ater Degree of IMinishnient than the other, 'Fhc <»ne only iiieditaU*s a C'rime; the 
other has actnaily <‘omniitt\*d i(. 

tMau.ses to.M ami 4."4. JJy fir too hudeiil. 

(Maiist'. lot). Is not ne<*ess:uy in India, but enacu^d ]>robably to jawauit the imitation 
of the (.V>ni]);Miy s < Mtop. but that might be punislrefl und4*r CMrtu.vi J-tiS, which exttn^ds to 
I‘‘'4)Urtceii Years I mpri.st)nment. 

(Mausti 4(ib. Hi^ should also be made to restore <he Pro}>eriv or its AMdue. 
rM?iiis<' 4(i8. 1 agi*<^e generally with t.lu' Ob.servations in ]Sh>te (P,), and that u good 
Master Is seJjlom in mm-li Danger of b('ing voluntarily deserttsl by his Servant ; but still, 
as iIh^ liHW stands, there is no Proteijtion fora Master against a rcfracbiry and inauient 
Servant, ami who may h'.avc him at a very iiiciUivenient Tiini\ I think therefore there 
shouhi 1)4* .S4»me < Mns-k 4»\er sia li S^'rvants. 

lMaus4* IbT. Ap[»e;irs altogether iiiineees.sary, ami not likely U> occur in India. 

(Mans.* 4(>b. Didamatitui slaadil bo hdt l4» the CMvil (.kmrts. It invidves a (.''ouHideration, 
i»f Danuigi’s 1o the injured Party, with which tlu‘ Crimiiial C4iiirts sliouhl have no Conoem. 
Pe-siiles which, tlie Distiie ti4m lu'twixt what is ami what is not IMaiimtion is too close 
and finely dra wn, and would not bo inttdligible to the (bmerality of ludivdduaLs coining 
iiinler the Tiaw. Vi4h‘ Illustrations, in this and ilie tblhiwing Clauses. 

(Manse 4tSr>. Might b«' i»mitt(‘<l. It is hiirill^* necessary t<> ]>unish abusive Language^ 
in tills t Saintly. Tlicre w<nd<l l>e nt» Fiinl t4i it. 

b^l^lusl*s 48() ami 4S7. lbme(H‘.s.sary in Imlia, unless perhaj)s for Europeans or Settlers. 
1 find that the ab4»ve Obstu’Vations 1 have now the ni>ii4)ur <d* submitting are for the 
nmst part im]»orf<»ct and nnsatisfadoiy ; but the Inability 1 hav^e to coiriTimiid iLeisure for 
a more 4/aieful Perusal, will T trust, rudievc nu; from Blame. 

In 4.‘4mebision, I viamhl suggest that S4une Pn^vi.sion should be made for the Puiiialiu^ii 
of all Crimes coiniuiiied in Uomlsieads not within Sight of Land, iuaHnuicli as undeir tho. 
Penal Otale evt'rx' Pettj' Theit or Ch*imo committed boyoud the Limits of High 7 ? 9 rnt^. 
Mark would be (:u; it is at the pivseut MMuie^ puiiisl(able only by an Admiralty Cpui^»* 
situatcfl prtibably at .MaiIras, and conserjueutly in most Cases the Witneases and XSdfiOipPre 
w'ftnhl have to proi;ec4l Hundreds of Miles, and be subject to a very heavy Expexu^'^^k^ 
I^*ss of Time. 

I liave, & 0 ., 

(Signedl 





rt- >, ; « 


r,'i»'>«i^1t, Ik ■< 





TelMplwsty, ^ August 1S3A 

^ witli your Requisitibn of.tba SOth Apnl ikat^ I iiave the Uo»o\ir 

upon the Ciimioiki Ccnie prejpared by the Indian Luw Com- 
an I have been able to make, withoui material Interruption to the current 
Dv^Eib» of my Office. 

■ ■''• *^3f. -The Code appears to me to be calculated to supply a TTanf of groat Magnitude,, and 
one very fertile in £vii 

• ' 0, The existing Regulations tiike no Notice of several OfTeuces which ejojudy should bo 

penal ; and the European Judge, in dis{)osing of such Cases, has to do}Kuiil u^M^n a Decln- 
'^' ^ratibn of the Maiiomedan Law* affecting them. The Crimes wliicli have boon logialatecl 
for, witli a few Exceptions, are loft undefined, and tlie Conseipicnco is, that oven in 
' Cases of ordinary Difficulty the most opposite View's ere occa.sionally iakxm by the 
different Authorities who liave to deal with them, and no Tcftt exists whoi-eby it may be 
known tliat the I>eoision w*hjch finally prevails is the right one 

4. Few Cases could arise for wdiicli the proptvted Code wonhl li^jt suj)i>ly a plain Rule, 
■ and witli the Help of Marginal Reforouces and a cc»pious Index the Use of it W'ould 
for the most part be easy. 

5. The Question suggests itself, whether it does n(»t oven provide for more i^oercivc 
Control over the Subject tlian is needful; hut here it sliouhl be reineiubert d, tliat no 
known Offence, however trivial, can be formally pxce[)ted from Punishnient without 
doing Violence to Morality, and offering KneouragemcTjt to offend. 

6. A Code HO comprcliensivc can himlly be subjeeti5d to a fair Trial under the existing 
Systems for dispensing Justice, the chief Evils of which aiv, that a Traiiiijig-up in the 
lower Grades of Judicial Duty is not considered iiidis|Mjnsa))Ie to the Attainment of tlie 
higher Appointments in the Department, tJiat tlie Magistracy and tlic Native Police arc 
OvorWhelmod writh other ini)>ortaTit and jm^ssing DuIjck, and tlnit tlic latter are not 
subject to the Control c>f the Officer w ho can best appreciate tijrir (^^/lduct, xuid is most 
interested in the efficient Discharge of the DuticH intrusted to tliorn, and who at pn*8ent 
is the (^riiniiial Judge. 

7. On thi! Fii’st Pivmiulgation of a new* Code, such as that under <7(»!iNideration, it 
becomes of high Importance to its Success that those. wJui have to gi\'c Effect i(j it shinild 
be well exercised in Judicial Duties, and that Uk* Control i>vcr siu!h as have, fo take tlie 
earlieHt Steps in each Case that comes withiji its Provisimj!^ and wdio are neecsHarily 
almost iiiw'ays Natives, should be prompt and crticituit. If tlilS be duly provided f<ir, and 


the general Operation of the <liffm*ent E: 
I think that the Result of the Code wi 


IstJiblislimoiits be closely wat^.ljed and .siijuu vi.M <1, 
ill be highly boneficial to tju' Public., ;ual will be 
‘tt|>preciiited by tJiem. If, however, a bad xind ill-chccked Means of Aflininistration b<? 
trusted to, 1 arn of ojiinion that many of tin*. Ib-ovisions made by the pro])o.st3d Code for 
the Puriislimoiit of Offences which Juivc liiiherto been overlooked by tlie l,^}gislaturo 
wdll ho rosoited to as often for Purpf.sos of (>]ipresHion and Malice as for the fh'divi>.s oi' 
Grievance.^, and thxit thiLs the Cxale will be of si rious r>ctriniciit to the Coiriiuuiiity fm- 
whose Benefit it has been ilesigned. 

8. Upon Points of Detail tbe foilow'ing are t]ic Ob.servations which J liave b(»cn xdilc 
to make. 

D, Cljuises 43 and 44. Whatevey is to operate as a Ibinishiuent of an Offcndir ^.liould ■ 
undoubtedly be aw'ardcd at his IVIal by the Authority vesUrd v. itii Cogni;«uir<‘ of bis 
^ Crime. Any Commutatiou of ibis Scnterjixs that may take pla<H^ aflcrwanls should Ik-. 
on the Side of Mercy, not in Eiihanccmeut of the IVnaliy ^.bought sideipniti! for his 
Offence by thcTribuiuil wliich lias had to ^Iceidc on the Qiicstif»n. If tliis Priucij»le be 
^ Ocmoedccl, the only Question to be deteriiijiicd is whclljer tbe f’^omiriutaiions herciu 

ojK-aij Offi nilers. 
in iTio.st Coses be 

the best Judge ; but the Terms insertcv.1, without tluj (Jonsent the Offender.” ile.bar 
'him from exercising any Choice between the ox-iginal Sentence a?id the Cominiitation 
‘ ItooVKled for, and raise the Presumption that tlie Change will oftiri for his 
Diaadvantage. 

11. That such may really be the Case can be shown by Rcf<trenc« to fif^iiic. of the 
punishable with Two Years luiprjHfmment, and by incurring which a European 
Uftble to be banished fer life from a Counti-v w here all his w’orldly inav lie 

.Ax^iong the Otfencses so provided fur atxi the following, which are more likely 
ambfig tiie inexperienoed and the iritcniperii,te tlnm among those wIkjhc iler^pt r 
< 11 ^ Vice might render their Removal from this Coubiiy expetlient ♦ 

^ or conlijitting in a riotous Assembly after W'aming for DiH|>>»reion has been 

givdi. ^ Clmae 180. 

: Tbe hoidhag outThreat of Injury to induce a Peiwo to refrain from prosctaiting, 

m. 

^ of due Regard for Human Life and by whidt ih<^ Death 

OhrUSoSOi. 

permanontfy i^dlguro a 


provided for are calculated to iiuireasc or lessen the Pun5.shin<‘iit <if Eurc/jx 
10. Of this Point it is to be pr€*sumcd that tbc Convict liim.sc^lf w'ilJ ii 


Man's Face. 

15 ., 



. Here ^the Pinker' 

whic£ Wnmy fitly be fijenieiw^ wthout 

^ve .i^Qada nir hiH Crime, or to tlie Judgo to irtIkmpqi AppBcatioii of La^. 
iiitrarto^ 1*110 IProvlflion reudero the G(>vemtnent liable to » Flood of Apptioaia^w 
£it>m Frisonci-H, to ilisfxjee of whioh equitably tbey ehoold review Trial in eauob; 
Inataiioe. For this it is evideut Huifitnoiit Tirne coidd not be spared. 

15. t^lausc* 4!). It api>earfl to me that a Distinction should Ije made between ProperW, 
derived fh»ni Auccfcjtors and tliat acquiie<l subsequently to the Oifenoe by fjei'SCSDUU 
Exeirtioji. If ih<i Ofiender be delKirred Iroiu enjoying the Results of bis own LabouTj 
he must hfj reduced to l>eg or steal, iinlo.ss iiiaintained at tlie Kxi>ense of the Government. 

14. ( 'l:iu«e 64. The Tenn of liuijns«uinuMii, in defaidt of paying a Fine, in my Opinion^ 
should l>e nxteride4l to Om^ ^klonth. The Natives arc fertile in Exiiedients to avoid 
Payment of Debts to <jiu*h otlxu-, and the Chaims of Justii5e “would doubtless be often 
evaded. Before, however, ju*ocee.<liiig to irn])risoii a Defiiulter, Time should l>e allowed to 
enalile him to njalize tin; Amt *0111 t.f Fine. The frequent Application of this Punishment 
for wliich the C?ouri providt s r<‘n<lers .siieh Consuleration iite<lfiil, inun* especially as the 
.Natives of this aii*l of n. iargr Part of India do nt>t abound in ready Cash, but would 
often, have to convert Grain, \.'e. into Money t«> enable them to pay the Fine. 

16. Cdnnse (Jl. 1 think ilu; .ludge idsMihl be bound to make uj> his Mind ns to the 
particular Criiiu*. <»f which he htdils the Th isoner guilty. When Cases may arise not 
clearly dehneil or provided for by the Jiiiw, the. [jigislaturc is prof»eily the Authority by 
whom the DeJicleiicy should he sujqilied. Gm^ Ohjeet of providing PiinLshnient.s being to 
prevent <h*iine by ovei V»ahii»eing tie* Teniptidiori tr> eominit it, the Measure «>f Pimisliinent 
should he. <;l<‘arly aJinoiineed. iSome of tlie IJlu.stnitioiis would almost seem to imply that 
tlm .liidgti is to ))roiiouuee Seiitenee without b('iiig fully Alaster of the Facts of the Case, 
which wouhl never, it i.s to he jM-esunieil, fell to sliow whetlier a Prisoner liad been guilty 
of netual Miinlc*r, or of al^etling therein, \:e. 

K). (.Clauses JjO /uid lU. 'riu' Grrnnul of Distinction between tl»j Cjjuses herein provided 
for and th(;.se, to whieli Chnist s S.’S, f).1, *»7, and 100 relate is not elearly apparent. If 
the liib'iiMoii Ih‘, that- wliere the (’rime eontenqilated has not been committed no more 
than Out' Fourth of the Setiteuee ]>reserilK‘d for the Offence may be awarded 

ti» tluiso wlin may iiistigah'. its <’oiumi:'’sion, the. distinctive < .^irciiinstance of the Ooin- 
niLKsion or Non-c.Mjmni.ssion ofti.e ()lleuce ^Imiihl he more plainly set fortli. 

17 . ^riie Illustraiitm givt'U oi* ('lause 00 woulil, howi^ver, seem to shoAV tliat the 
DistLm’tion i.s in eertain (’a.M's to he, e(*nsidereii immaterial, and con.sequently that 
Sentence is to bi' pa.sse<l Uier»-.undi'r upon one. who brilus another to eominit a Crime, 
even if his In.stigali<in shouhl have heiui uusuece.'.sl’ul ; whereas sucb an Ulfoiider would be 
strictly ]Minisluible inaler Clause SS. 

liS. Clause IKS. I'ln* Attenqit to ih tiaiuiia* whether an Instigatrjr bad the Means of 
kimwiiig the prohnble ultei i»»r ( 'ouseqia'uees of Jiis Instigation, so a.s t<i punish him upon 
aueh Grounds for a. <lifreieiit. and a hi*jhev (*i ime. tliari lii‘ l|ad counselled the Per|3etration 
of, will Mtddom be marie with imiiuestionahlt; iSue<*e.ss, ami may often lead to erroneous 
Judgimuds. 

10. Respecting the 1 Iluslrations given, it may be asked, liow is the Judge (in the 
C^*asc “a”) to satisfy iiim.self tJjat A eoiisirleix'il it liktdy tliat B would coiuiuit a Murder, 
or (in “b *') that B would cause a grievous llurl { It ap[»ears to me that it would be a 
safer Rule to euiisider I*artit\s such as tlie above as ai<liLig and abetting in the Com¬ 
mission of th'iuies peri»ctrat.eil ly ilnt.se whom their Pre.sencv and Countenance liad 
evidently encouraged, whether such (’rimes differeil or not from the Ofieiices originally 
contemplatisl; but that. \n[hiMv a IV.r.'<on ha<l furthered the ('oiiimLssion of a Crime bi 
any wa\’ hut by atfonling tlie Support of his Prc.seuee on (he (>ceiLsion, lie should be held 
guilty" only of vhc Othuicv b»W!nd.s the (%>iiimission of w'liich lie. had lent his Aid, and 
b^^ considered free from the (..luilt «»f any *tther CriTues that might liave resulted there¬ 
from been su]tcraildcil to (lit' original Dtvsign. 

i*0. C.’lause 142. No Judge who was wilfully unjust would fail to adduce some Sort 
4)f Heasc)ns for his Decision. Allov iiig for (he Peivej*sit v of Mumaii Minds, how would 
it Ih' possible to uscertaiu >vith (Au*taiuty" that the Judge knew his Decision to 
be unju.st i 

21. (.Mause 1 iri. Almost eveiy jmlicial Act oj»eruU'.s to the. Advantage or Disadvantage 
of some Imiividual. If the Jutlgi- he ignorant cif the Law, or mistake it, or if his Su^ 
oialinates eoiumit Knur in what must he left inainly for them to execute, the JudgCl, 
under the Letter of this .Kiuiolment, may' be punished ignominiouHly. Circumstnnoeid 

Europeans an' in tliis (^>untry, I think the Expediency of 4 >mbodying such ProvisiQaa 
in the general v\xh. highly questi<mable, more cs}>e4'ially' as tlieb* Cfmduci cannot/.bi^ 
said t«) have raisetl 11 Necessity for such a Law, iiud ailequato and less objectionaibliis 
Means of PunishiiMuit are vestal in the Han<ls of the Government. 

22. Chuist^ L R). As it does not appear to be intended that this and other Per^ 
ments directed iigainst public Servants shall r«dieve them firom Gie ordinary 
Punisiuneut held over them by Government, the Provifidon that £c>r the 
injei:^tipned Fine is to he aiijud^d /’‘ not exceeding” the 

hy levants so oifen^ngy be xwdefnd ineffectual by^^'- 
Ofiice for a long^ 



'wl4fflB?^te^l'*'^^f[^^ahridr tfr^'iSnqperi -AJrgrtnMrti fe 

■%i^'ftSbit^"}.fO: tf il»i». ax^ Puxdbasea. hefrcnn re&intea to be c)eft]|v fraudulcint, tile 
^ subjected to the general Pipovisitms against Fraud. The uaiial 
iPsi^iy ibr *iiot obmpletiBg a Purchase would appear to be sufficient in other Instanc'ea. 

®4i. Clause, 188. Upon a sizmlar Definition of Perjui^' the Courts have ibutided a 
j^MGtioe which renders the Law ne<ii*ly inoperative, 

' ‘ ®6. It is remarked in Page 44 uf the Notew, tliat ‘*thc Law ou tlie Subject of falsi' 
** Kvidenoe will render iinnecessaiy any Law fV»r pmiisliiiig the frivolous and vexatious 
^ preferring of Criminal Chaigt^s.'* This cnight undoubtedly to be the llesult of^m- Penal 
Proviaion against Peijury ; but ho inindi is ilie l.»a,w now in fore^^ crainydtl up by it'strie- 
iive Rules unessential to the dotenuiniiig whethoi* the Kvid<meo 'wdjieh is ihe Huhjeot of 
^le Chaige be false or true> that tlie Degree of PrtH>f ujKm which a Suitor may la* 
punished for a false Suit, or a Complainant before the Poli<?e fiu* a false iVmipiaint, 
under Regulation J> of 18^12 would lie eousidered wdjolly iiiautfieient to lead to a 
Conviction of Perjury or Subornation of Perjury. 

26. The Points which re<juLr« full aiul eai-idul Illustration are poi-hnps meuv eoiiTUioted 
with the Code of Pi\K*ed\ux* than WMth the Penal Code, hut may be nutiiUMl here. 

27. Fii‘stl 3 \ Wluit c<mHlilutt\s a Question maiorial to the lic'sult of at Judicial 
Proct^edijig ? 

28. A Prisoner pleads that tlie T*roseciilioTi brought against him is f he Po-ailt of a 
OonHpiraC3% and wishes to exfH»sc tlje Fact that the Witnesses are ivlated to the Prf>K<*- 
cnitor. At his Jnstanct' the VVitnesses would assuredly l»e cna^stioneil on the Subject of 
the Relationshi]). but if they gave false Auvswers it is vuiy doubtful wladlau* an Indict- 
meut for Perjiu^v could he maintained against, them ufidcn- tlie existing Svstein, nhhougft 
their Deport ions \vei*e ealeulat<*d to deteat the 1^’isoners Plea, and tJiereloie to affei^t the 
Issue of tlic Trial. 

29. i waaild propose tliat the giving a false Statement umler an Oafli, or a Dc'clara- 

tioii siibsti(iite<l lor an Cath^ in i\’latii>n to any Fael eonii«*ett‘d Tin any way) with the 

Merits of any Matter undergoing judieia.! I Tivesligjitlon, with Inteniion to deo«'^jve/’ 

shcuild he <*oijsidered to eonstitut«‘ the (’rime of 

30. Sec<»UilJ\’. What is to he eonsidered sutlieient K\ i«h'iun‘ of the Falseliood r.,taicd < 

31. At presi'iii it is an Fss<nuiah lliat Ih’oof should he mldueed of the tru^ Facts lui 
opposed to tlie Kalse.lioo<l sworn to, exempt where 'fv. o e.onflieling Depo.‘.it iinis in regard 
to the Sana? Fact ma^^ liavt' Ixhmi given, 'fliis Pr<»of is rarely attainable. wJiilc Perjury 
jfi c^aninitted daily, and with increasing KHrojit<T 3 '. Witnesses liave he.en known to 
flweor to minute^ Cinnitnstyances n'Jating to wlmt was said to have occurred more than 
Forty Years heforo Lhiy gave ilieir Statenaaits. and w hen ihiy w'en* Children. Though 
every Person w'Ijo max'hear such Kvidenci; he satirdiial of its FalKeho<i(|, tJie Witm^sses 
niUHi esca}H* Piinishineiit from tlu‘ Want of the* Mt-an.s of «\stahlishirig the* real Truth. 

32. C'lauscvs 193 atid 194. Tli<* ()tfenc«‘s lien in .-.pi'cified should, 1 think, h<* i*eiider(Mj 
liable to difFeroiit Degnes of Punidjincnt. d'la^ raising a Ijtlse (Maim to Property 
involves more detennined Vic«^ than the jiaiio\iiig it. from tJa* Powm* iJ* a f?ourt. ft. 
Tiecessitate.s tin* Production of false K\ iilent-e ; it iiion*. elfec-tually deprivf*s the t.’reditoi 
of tlie Uses of the jh'opertx' ; and is i*a.sier, and nioj-.* frcMjiient of (Vmunissjon, 

33. Clauses 19(J and 199. MMie rai.sing a f'ijsi* Suit ajipears to me to !»e a fa.i' rnor^* 
serious (.>Heiice than tliat of attcTuptitig to ile.te.r a PiM’sfm ly M’hrr-at from having 
recoui-se to a Court of Jn.stiee. It is cnnniitled with more Deliher.'itioii ; it must Ik* 
supj>oi*t‘ed by fa],se Kvideiiee ; it ocieurs iiku'c frenia ntly ; it is more, likely to effect the 
End which is in view ; ami, if Miccessful, In entail a gr<*at<r Injury on tlie TVivoti 
against whom it is dirt*ctcd. 1 would tlierel’orc assign tlie liigher PnifoMiinent to this 
Olfence. 

34. Clause 278, It is tin* (MistoTii r)r Missioiiarj(*.s to ])reach at ^Native Feasts, where 
they are often peltfab kc. Thi?^ is a .Di.siurl>ance ; but the guilty J^irty appear to mo t^j 
be thoBe who, in olicdience to their evil Pa*<‘’'if»ri.s, attaek who. in furtii<*nuic<‘ of the 
Law of Ood, is emleavouring Ui Icjul the.in to the. A.cceptaiwe of the gn^aUst. (jlift which 
atut l>e offered to Mankind. J doubt whether it be intemled lliat tlie .Missionary .should 
be punished as hnvdng c*aiiser| wich a j dsiurhiincc. The. Introduction of th(: VYord 
^^ voluntarily would imply not; but tlu^ Mailer .should not lar left izi doubt. 

j 35. ClatLse 353. I would define the Proj»crty the rcuKiving of whidi unde.r pai-ticular 
CS^i^dtiluatauces coiistituteK MMieit to be such os the Remover had no Right or M’iilc to 
peme^ of at the MM me he removcjd it. Of the Casti whieh ff>rmK the Subject of 

tllustrition “ b " I should say, that A atttnrtpted Fraud when he .set about rciMivariJig 
ttiA';Talue of hiisi Watch, but not Tlicft w'hon he removed tJmt winch was unrestrvedl> 
hi$ow]Cu • 

dfi«. l, wo^d also define the Rcmioval tc> be surrh ;is is m^ule with the view of fraudu- 
lefktty zt^prc^priMing or di^pJMiing <>f tbe Pro|ierty removed. The CMihch sjsTtnf.'trtl in tlie 
a^td I would dewignate, the one an Attenvpt to get Monev by a 

fitlsHd PrietciGa^s 

y -37- 437. Whatever may be gamed in critif?n1 Accuracy of 




reocm^^sini^^ had 'to-tlieab !Fo«r^ 

firomibe FiTSt» and au Account must be eumiiied up brfore it can be aeceiiaiued ' 

Ptoiehment the Burglar wui-y be'Bcnte^ ^ 

I fwfl tlmt I liavc very iroperfectly performed the. Duty erf siporting up^ 

Code proponed for Adoption, but trust that the liiability to oommand Time forfU^iUOlNti^i 
patient and deliberate Investigaiioii of its Provisioiis, without suspending the 
Duties of toy Office, will relieve me iroin Blame. I would suggest as being liighly detii^v 
able that the Scale of PuniHlmients, the Terms in which the diffiamnt Provisions 
exprcsjisfd, and the Order of Anangement adopted, should be fully and ininute^.:> 
exatnmed, with p view to aHccrtairiing tluit a just ProfX)rtion between the Magnitude 
Offences and Punishments has been invariably observed, and rendering the Coute oft/ 
plain and unambiguous in Language nud as easy of Reference as may be practicable. 

1 have, &c. 

(Signed) T. L. Stranoe, 

Joint Criminal Judge. 


F. N. Maltuy Eyq. to the Registek to the PttOVi>X7AL Coujut, Western Division, 

lellicheiTy. 

Sir, Mangalere, 19th July 1839. 

In compliance with the Instnictions of the Judges of the Provincial Court, I hiive the 
Honour io submit sucIj (observations as have occurred to me on tlie Subject of tlie 
proposed Pena) Code jireparetl by the Law (Jomniission. 

I have considered that I should host comply with the Instructions J have received hy 
forwarding only a few Notes on sucli Points as have attracted my Attention with 
reference to the pi\d»ablo Operation of the Code. Upon thi? Code in general, or the 
more gmiernl Qmvstinns which are disposed of in it, T do not feel that I could offer any 
Observations wdneli wouhl }»e nifU'o tlian an Expression of luy own Opinion. The 
following Notes refer prin(*ipally to a few Points in which I think the Operation of 
some OlauHOH of the Code; will be atttuided with Inconvenience, or to a few Cases in 
which some Provision of Law has appeared to me to be necessary, but wliich the Code 
do('s not provide for. 

I hav(% &c. 

(Signed) F, N. Maltuy, 

Acting Sub-Collector. 


Note A. On Punishments. Pamgrnph 1. I Ixdicve tliere is only One Case to which it 
apiKifirs to me to bt» n(M;eM.sary that the Punishment of Death sliould Ihj e.vtended, 
namely, that of polluting a religious Building with the Intent of exciting popular 
Tumult, It is seldom tlait lliis is done except with the Intention of causing Death 
it i.M seldom inmtt»*nded by J.)cath, and is always likely to be so by the DeJith of 
Niiiubers. It apj)ears to me to be a Crime which de.serv’'es the utmost Penalty of tl^ 
Law, a.s much as either Tn;.’is(m or Murder, for it generally combines both those Offences. 

Paragra|)li ‘2. 'fhat Part of tlie Code which provides that all Tninsportation shall be 
for Life a]>f)ears to me to be most neceasar^"; bub 1 would beg to observ^e, that tlie 
usoiid Terrom of this Punhsluiient are likely to decrease unless the Prison Discipline in 
thf^ Penal Settlements is more i-igorous than at present, 1 have been led to this Obaer- 
v^ation from its ba])]HMnng that Two Regiments lately returned from the Eastwrard have 
been stationed in ibis District, and from hearing the Manner in which Prisoners live, 
and the Wages ih<\v reci^ive sis private Servants spoken of in Conversation. Such Iirfor* 
mation sprc:iitl by the Sepi^ys of the Regiment,—perhaps among the Peons of the Gaol,— 
and by them to ilio Pri.sonors, must deduct from the Terrors of the Punishment, especially 
in a maritime Province. Those Teirors are now veiy great, but they must gradually • 
decroaae. 


Paragraph 9. A most important Clause is that which proposes that Compensation be * * 
awarde<l to Persons feloniously injured. On this Point I would beg to express my 
(kmciirrenco with tlu^so who think that in this Country'' such a Clause is attended with 


the Danger ol leading to false Charges, in order to transfer a true Cause from the Civil 
to the OriminMl File, and to Charges actually false. However correct in Principle^ J 
doubt whether it could be safely applied in Practice to this Coimtiy; cerioia^ 
without the greatest Oantion, 1 believe that tlie Interest q[ the Prosecutor and. 1^.7 
Witnesses would thi-ow such Suspicion upon their Evidence as would render it Alioost 
imnossiblo to convict a Felon before our Courts, and that the AdministrAtion. of . 

wmild be rendered doubly difficult. It was probably this Motive, the Fear of ChiMfiii 


wdlild be rendered doubly difficult. It was probably this Motive, the Fear oiTCbitgeil r 
of a felonious Nature being used as a Means of Gain, whi<ffi led to the Adoptfon, 

Common Law' of England, of the Rule to which the Law object , ; ‘ 

wisely, adopted in England, it apppurs to me mo:fe m that tiiis 

continued in a Country situate as ^t iyi; i 

the present Day ilie Rule proposed might be adopti^ witnoui much 
State of India resembles fiur more the StatS'^bf 
dno«^^tl»M;^';the present Moment*- . Xn this 
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Piu^glnij^ 13ie Omission of Punishments of n'de^gm^nff heen adoptnd^^ 

lipagt'^ xefer only to tiie Party nndefgoing the Punishment Upon this 

Ofooi^ theis unaDswerablOtt But if tlie Object of Pnnidiment is not Ofil>% 
so mueii, the Refi^rm m the Offender, as the Prevention of Crimea in 
othti^; I< think it may be questioned whctlier this Punidinient slioiild not be left in tlie 
ihs^Werof the Judge to award, according to his Oiscreiioiu It is »i Punishment which 
kanS a great Effect on the Public, and i think there will alwa^'S l>c Casea when it is 
neoeesaiy to re^*d this Effect, to the Preju<iii?e of other OonsidcmtioiiH. I* do not think 
any Evil could arise from leaving tlie Punishment, as it now is, discmtionary with 
the Judge. 

Paragraph 12. The same Observation applies in some respetsts to the Omission of 
Flogging. Upon tliis Subject I conclude that the Opinion of eatili MemWr of the Service 
willhe expected ; and 1 cannot hesitate to offer iny own, as 1 am coiivinccil that the 
Abolition of tliis Punishment will Im most itijiirious. I fully agitje udth those wlio think 
that it ought to be dis]:>ensed with whert* it is isWibh' ti> do so ; but I am satistieil that 
in loEany Cases and Emergencies it is actually necesajiry, anti that the greatest Inconve¬ 
nience will be experienced when it is abolisiiod. Uiiless the Magistnmy is armed with 
some summary Power, many Cases must arise in w}iU!U their Exertions are utterly useless 
and hopeless. I believe 1 could instance some in whicli C\a*poral Punisliment is the only 
effeotu^ Means of stopping Cx’ime. The following, among <»t]ier.s, may 1 m; mentioned. 

At a Festival or Fair, where Crowds t>f low Pilferers asscmMc, I liJive known Thctl 
completely checked by tlie public Otwporal Punis]niK‘nt of a few OffciHlors, u'htm 1 imi 
sure it could not have been eiieckcd by carrying offtlio.se OOeiuJcrs to umltTgo a Puiii.*^!*- 
ment which none of the othci's 'would witness. 

In a Time of Famine, wlien it is nu>st imi>ortaut to protect tlje Crrdn of a Country, an 
Iinpris(>nincnt is a blc‘s.siTig sought for. 

In a Time of civil Coiuinotion, Avljieh leads the lower (.^!as‘'’.es to coiniiuMice a SyTstem 
of Plunder, and when, ]>erluq>s,.it would be inipussi]>lo or difficult to tvansinit tla iu fv*r 
Custody. 

When a Crowd f»f disrc'putablc ITangcrs-oii are eolh‘Cted rouu<l a maix'liing FortH\ 

In these and many other Cases 1 do not how the 'rraiisuiiKsirm of <.)fFeiHb*rs 
to a distant Gaol can poasibly prevent Crime, and i sincerely trust that this most 
necessary though disiigi'ceablc Power will not be taken out of the Hands of tlie 
Magistrtuyy^ 

CriAirrEii IV. 


90. The Meaning of this Clause is not clear. If it cliifer.s from 88 in tliat the (.hinuj 
is not oommitti'd, tlic Illustration ought to run,—‘‘althrmgh 0. d(»e.s not give t-hc! false 
Evidence/' If tlie Difference consists in that lirilxuy is added to the Instigation (us 
the wordinig would ajipcor to show'), it is not clear wly tlie PuiiiKlmient should Ik* 1«*sh. 
If "it consists in tiuit it upplias to Ca.S(%s puiii^hublc }y Jnijuisonineiit onJ^^ it is not clear 
why a different Hub* slanjlil apply to these ( 'ases. 

94. The Puiii.shmeiit in this Case, aw explained in the J11 usi ration, appeni^i t* nie 
to 1x3 far too lenient for, perhaps, one of the most serious Crinn*s. Siin.ly IV.iiis- 
portation for Life ought to be awarded in a (ji.sc wdien u Man wilfully endangers the. 
Lives of Numbers. 

98. If A c^onsider Murder as likely to be cnmmitttjd by B/' It would in miiny 
Cases bii imi)OHsible to teU what A considered as likely to lia]>pe.n. The EngliHh Liw 
appears to me to bo nece^sary^ The few' Ciu^es iii which its Universality may J'emKr 
it rigorous may be corrected by the Preit^gative of Mercy, im must nefji*s.sarily' 1 m^ the 
jClaae in many Instances, notwithstanding the utmost Precaution in Ir.uuing the Law. 

101. This Law appears to me very lenient. A in tlie llliisimtiou is an Abettor*, 
and hia Offence is aggravated by a Breach of public Duty. 1 hboiild tlir.irefor<! conclude 
that he ought to be liable to the wliole Punislimeut of the Offence lie has abctt<‘d. 


CUAPTEH VI. 

•Th^ Terms Soldier” and " Sailor ” are not in the fJodc ; but the v/irious 

Cbtedes ef aitmbd Servants of theGkrvemmcnt, from an in-cgular Corps to an aniied Peon, 
Wolsi^ render some Definition nm-ssary. 

T hei!e^ bea to observe, that it appears to me to lx; a veiy imixjTtant Question 

Prox^ision is not recpiin^d with reference to Police Ptxiiis, 8ibnru^>' 
i^isr Branches of the Sei^dce. These Bodices arc often called mxiTi to 
Iftrictly militaty that J think some Regulation analogous to Milituiy 
Desertion in Times of Emergency, and other Offencc^s. 
anxted to local itegTibrtion.s than to a general Code, but 
'"^loac Rules would properly dome witlno the Provisiouh 




discharto; 
Law 10 
Th^ 
tile PeaMhy: 





V V 


A\ '■i'^' 


Of the Ahuee of ike Pmmn ef:Pf!eMie Beroemter 

I am not aware tliat tbe Penalties prescribed by tliig Chapter are unadapted ta 13ie 
Offences for which it providea; but I would beg to offer a Kemark upon the CXapteir 
generally. 1 ludiove tliat there are few who b§ve watched the actual working of our. 
Govennneut in the Provinces who have not f^nd lieason to doubt whetlier, in em 
EildtJavours to ]jrotect the Peojik* from Oppression on the Paj^t of the Servants of. 
Govc'VnriM'rit, we have not gonr* too far, and weakened the Power of our Native Berviuits^ 
It is jiK n4«:e.HHjny tlmt they should he aiipjMn-ttsl in the iionest DLscliarge of their Dutiea 
as that those* uinh r tlujin slumld be prot4>cte<l from Op])reH.sion. Altliougli, therefare^ 1 
do not venture to offer any Rfjniarks upon the Punishment to be awarded when 
l)eliucpien<y in yirovisl, I w^'iuld btig to oli.serv'c that it Avill depend upon tlie Code of 
Proc<^<lure wlu^tlu.r tliis ( Chapter is a uscdul or a most prejudicial one. It must be most 

E rejiidieial if the. Porni oJ‘ Pi-oeeiliire should allow of j)ul)Uc Functionaries being dragged 
eibro the Crim/mal Trlhtniui iijion Charges pn-fervtsl in the usual Form of Offencea 
under this (Iliujder. T am sure that ii<»t a Native Functionary will feel Confidence m 
the Ibseh.ifgi; <if liis if this tdifiptiT is titiforced by the ordinary Tribunala It ia 

necessary that the Form <»f lVoce<lure slmuld he such ns shall as far as possihle protect 
tlic Oflieer of f lov(‘niifH;iii. fnuri ATnioyance, until Ueliurpniiiey i>s ])roved ; and I need 
liardly add, liow neees.-^ary it is that false Cliarges slioulrl be severely puiiishcfL Should it 
he so arranged that a ineri* Charge ol‘ tlioso Offences profen'ed before a Magistmte shall 
put tiie Accused on iiis Defence before that Tribunal, the Prf>vi.sions of this t.'hapter must 
have a inoMt j)rejudicial Ktfeet. 'fhe PrijicMpJe of the Madras (‘ode, of milking the 
public OdhsT anieiiabJe t*» his Superiors, uufler Rules diHering in this respect ffom 
the fU<liniiry (bourse of IJrimiiial IToticvlure, apjxuirs to luc to be best adapted to tho 
Purpost^. 

Chapter IX. 


Nf»to F. and ("Jlaiise 182. I would beg to offor the following Obseiwaiion on the Note 
a))]a‘ndt;d to (Manse IS2 of lliis Chapbu*. It ajipears to me to be framed on the false 
Principle <if intrusting OHiiau-.s with Power, and at llio saine/I’inu' distnisting their 

Use of it. in the juesent. Instance it will be attended w^itli the following liuxujveriience. 
Till! Cllieer emi»o\vered to issue the loejil Rule will in all proba.]<ility be the Odlector or 
Jiulge ; tiu' 1 *a.rtv eiiforeing it a Tassihlar or a Munsiff; but tlic Regnliitirui us it 
now stamls wmild empower the ‘rassildai' or Miinsitf to eavil at and set aside the 
Law of tln.'ir immediate Sujieriors. It would be safer to provide that <»nly ilioae 
qiialitied ex'iucise it sliould be intrusted with the Power of forming local Rules. 

(Manses loi), KiO, IGI. It a])pears tt> me that the PiinishmoTit in these Cases is 
insutlieieiit ; that t he (^mrts ought lo Iiave tin* Power of ilctainirig tlie contuinadous 
Parly until he perfi'rnis lla* Aet mx-essary fn* the Ailministration of ihisti<!o. 

I Ihink it would be advantageous that a Clause sliould bo added providing adequate 
Punisimient l‘or any Per'sons who, lieing in ]ins^essi<m of any Document whicJi he is 
roijuired to prodtiee before a Party c.>ni[>etent to make the Requisition, shall wilfully 
destroy Dial l)«MMunent. I am not sure whether this Offence could be punished as 
M iM*hief, 

Although mori' ]rropt‘ily belonging to the Cfide of Pmmluro, tlici*e is One Point 
iuinnei!ted with the Crime of Forgery wdiich I liavc found so fmjueiiily to cmlxirrnss the 
IVoceedings of a (Miargi' of this Nature that 1 beg to refer to it under this Chapter of 
C>n*i‘n<vs against Mustiee. 1 allude to the Practice of bringing a Charge of Foi^ery 
against both the alleged Principal and liis attesting Witness€\s also. The Practice 1 have 
generally oUservctl folhoved by tlie INilieo on a (.Mnirgc of thLs Nature has la^eu to put. 
the Witnesses also on tlieiir Defence. MMie Result g<?nerally is, that if the Prisonei's admit 
their Signalnr.\s to the l^eed, and tlie f>eed a]qK!ars to l>o a Forgoi^% they arc committed.* 
If they deny their Signatures, there is gi*ner:illy no further Proof against them, and they 
arc discharged. Tn oitiicr (‘a.sc liie Party against whom the (Jluirge of Forgery Ik 
preferrLM.1 is deprived of the Benefit of their AssisUiiiee, It app^jars to me that this Mode 
of Procedure i.s open many Objections ; that it would be preferable that the attesting 
Whues.seH should be sent upas Witiies.sea ; that should they swear t<) the Truth of the 
Docuinout, and Ih.e Document bo provtal a Forgery, they should be committed fbt 
Perjury and Forgery, but that a ('‘hnrge of Foi’gery shouhl not be entortained agaijrie^\ 
them until tlic pr’inTpal Party )><' convii^tcd. There may be Objections to a Rule of thk 
Natinv, but the eoiitniry Practiw is, I think, o]>en to more. From its having occttsionallj^. 
much cmbarru.'N.seil iM'i>ceoding.s \vliich have come under my Notice, I liave thought. it' 
WTvthy i^f Ohservation. . 


Chapter XL 



Of Ojfencee relating/ to the Mevenue^ 

After specifying the Punishment to be awanlecl against Smn, 
specify that rf any other Offence is c!omi»itiiefi dtl>e Punishment ehi 
p\xi there .are few Offences so frequently combfried nidtlr other OffeuiOeBjRs. S 


■ling, 'it.'4^ 
' l>e 








| Rouiul to.;nm'|nNnX do not wb ^hat any roniahment 

Indiia^C^^ a WarEplMi^ Iby the Ofiaers of Oovenuaent. 


■•'•'''' Chavtbh x'n. ■ ’ . 

' r Of Offeruse^ relating to Weiffkf^ and Measiivcs. 

fLppc^tTB to me that some Clause is necoaissiry to prohibit the Use of Measures 
prohibits by any local Rule or Order. It is now frequently lu^cossjxry to prevent, 
as fhr ns possible, the Use of Mcveral Measures of the same Name, but diHerei&t 
in the same Bazaar (such tia different Seerw), and Uiis w ill ,VKn?ome piir- 
ttonlarly necessary should the proposed Plan of adopting an uuivci-sal Standard be put 
in pxiKttiee. 

ClIAPTKU XV. 


<}IauAe 283. “ Tho Divine Displeasure.” If tiiis Clause i« adopted it will be bettor to 
add, “ tlic Object of the l>isple.i«<iirc uf the Divinity or of any siippos»*tl .supernatural 
Being.” In this and in many Parts of India it is most usual to invoki* the Knniity 
of interior Evil Spirits, lu such Cases tho wonliiig of tho Clause would leave Room 
for Cavil. 

Chapteh XYIIL 


Note M. ** The Law as we have frame<l it differs widely from tlio English Law.” 

Regarding this very important Quosthm, 1 would beg to state my lmj>ies.siou that 
the Rigour of tlie Kngdish Law Is necessary. This af>}>ears to me to be of tho.si^ 

difficult Cases in wliieh it is neeess.ary to leave much t<> tlnwe intni'jtffJ with the 
Adniiinstration <*f tht^ Law. It is liot JitiicuU to iitiagim^ (.'ases iti which its rigorotis 
Exercise would 4ip])ear harsh or even absurd, as in those suggested by tl>e (\»tnmiH- 
sionem ; but it apjiears to me that tJiere are also many in wliieh tin- Rule wfuihi fail to 
siatisfy Jufitice. Kor instanei*, A, in att(*inj»ting to bri*ak inti> a Dwelling House, eau.siis 
the Death of the Inmate, as by musing a l*ari (jf the Roof to fall in iijKm him. In this 
filtlKuigh it inigiit be harsh to exisaite A as a MnnliMt-v, | think tin' g<*neral 
Opinion would be tliat public .Justice was not satisfieil Ijy tla*, Punishnumt of A fur 
atteuqiting to break into a Dwelling House. The English T^aw, cxcreiseil with Mercy, 
would appear to mo to be jircferable to this Provision. 


* CirAi'TEU XXL 

0/ OJfcnccs relating tu PropeHy Marks. 

This Chapter docs not jirovide any Penalty fnr renuniTig Thv»j)c]*ty Marks. The 
Offence Is, perlia])s, included under other Heads ; but it is under tlii.s H<md tliat it W'ouJd 
naturally be looked ibr, 

Cif.APTEK XXIII. 

Note P. The Law Commission in this Note oomineiit upon the Practice of unlawfully 
compelling Persons b* uet as Ih.‘aj*er.s or Coolies. 

It must Ixi almost unnect^ssary to mention, fJiat wt‘re lj»;an*r.s and ^^n^li^•s not 
compelled by the local Authoritie.s to yichl their Serviecs, not a ( ’oriij>;iiiy ouuJd march, 
nor a Traveller move Ten Miles, in many, perh.sp.s most, Pait-s of Imlia. 'Jdiis is a 
Fiict which it is impos.sible to <lisguisf‘, ; and 1 consid^^r tliat in the present Stubi 
of the Country some speciitl Rules rendering it ineiiiiibent upon tl»e working C'ljis^ea to 
yield these Services, for a just Remuneratifm, or lind a. Substitute, wdien c;dh»d upon 
by competent Autiinrity, is absolutely necessary. 'j’he (Jo<h: wrmhl tlun upply to 
Persons illegally coirifielled ; that is, comjiclied by Parties not legally comja 5 b;nt to 
require their Services; but without this IVovlsion the Cha]»ter is quite iuapi>licable 
to the State of the Countiy. 

CiiAPTEa XXIV. 


A Caae which has lately occurred appeam -to me to point to an important OmlssioTi 
ucoder tlie Head of Offences relating to Marriage. In the Caso referred to, a ilindoo 
Girl of Six or Seven Years old was left for a few Days by the EatJmr and Mother 
ftt the House of a Relation. TJiis Relation, witluMit tlie. Com^iiit of eithcir Panuit, 
BMUrled the Child to a Relation of his own, a Man of about Thiity Years cdd. I'he 
VkrHage having been performed, was jrrev<»(rJible ; and the Parents cjoinplained against 
all the Patties Oonoemerl They were punished by the C-riminal Court, on refenjn<?e to 
the Iribthoipiedaa Law Officer. The Code at prfssc^nt doc's not appear to mo to jirovjde for 
this very serious Crime; that, namely, of niarryiug a Party without the intelligerTt 
Consent of the Paity, or of Guardians conijieteut by the Laws of their Religion to act fu 
the Party. 

(Signed) F. N. Maltay, 

Acting Sub-Collector. 

. m 
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£. Maltoy 









• Viiii> Nt>t<' A. 


. Joiat lU^giiitTateVr (^ 

Sir, 8d No<v6inber ISSS. ^ 

1 HAVE the Honour to acknowledge a Communioaiion ^nom the Court of 
Date the Ist June laet, directing me to express my Opinion on l^c Provisioii' cij 
Criminal Code framed by the I-iaw Commissioti. 

2 . Botli a Want of Leisure and the Aljsence of the Books to which a full Invest!^ 
of the Suliicct would rendfir Iltiference necessary obliges me to short in my 
vati(uis, nnd»I have considered it proper to confine my liemarks to the Parts of tlw Code 
which peculiarly affect the (Jireuinstanccs of the Countiy and the Character of its 
Inhabitants, without entering on tliow; disputed Points of Jurisprudence, more 

the Laws relating to Libel and Murder, on which there exists a Diff*em(je of Opinion 
amoiiffst Legislators in every Nation. ^ / , 

3 . The Langiingi; of tlic CV^le ami tlie Definitions of the different Offences specified iii 
it claim tlic First (>)n.sidcnitiori, and it a])pears to me that the following Objections 

be urged against thtun. It w'ould, in my Opinion, be hardly jK)Sdihle to translate the 
Code into r.he Country Ltingiingcs; and 1 am afraid that the Native Otticera intrust^ 
witli enforcing the Law muhjr it would be confu.s(;d with tlie wording of the different 
Eijfictments, which are couched in Language and framed on Principles to which they arU 
nnucenstomed. Thoso important Pai-ts of a Code, tlic Limitation.s to the Right of Self* 
defiirure, and tlic Definitions <>1* the Acts constituting^' Thetis'' and Assaults, appear to me 
in particular to call for the preceding Ohservathms. 

•k Another Part of the Code to wdiich I wisli to fdhide is the Phniscology ased in 
( Jlause fhS and its Jllustj*ation, in which a Person is declared to he guilty of Murder 
if JJoinieido was eoiiimitied during a (king Robbery, in which he. wss One of the Parties 
concerned, although not tin* Striker of tlic Blow, provided that he considered Murder 
likely to b(* couiTiiitti‘d when aitonipting the Kobtoy. The same Phraseology (vide 
(/lauscs 62, 63, 273, &c,) iirevnils tiiroughout the Code, and it a]»peam to me likely to 
dclcat the Ends of Justice, as the AdTriinistTai<»r.s of tlie Law might con.sider that«its 
wording reijuires direct IVoof ol’ a Criminal's Thoughts ami Intentions, which Evidence is 
seldom fortlicoiniug. If it is the Intention of the Code that the (.'riminal in tlie above 
Case shouhl ho punished ns a Murderer, ])rovide<l the Cinannstum^cs under which he 
out to eomniit the Hohhery convince the Judge or the Jury tlint lie contemplated 
tht^ Possihility of Murder occiirring during its Comixiission, a slight Alteratiort in the 
wording <»f the Clause would reim»ve the (ibjection to which 1 havi^ alluded. 

5. In lioncludiiig my Remarks on the weirding of the Enactments, it appears to me 
propi'r to (‘xpixiss my ()])inion, that from an Attempt to embrace every illeg?il Act the 
Law is so framed as to he likely to afford Opportunitit's f(»r vexatious Prosecutions, imd 
thus to ho more' injurious in its Eifbets to the ('omimmity than if Offenders iu some 
Instances esenped PunislitiKnit. T allude more especially to tlie Petinitions of Murder 
and ManslanghtiT, wliicli Offences may, according to the Code, he committed through 
mental Emotions, without (^oipr.ral Injury; ami to Clauses 97 and 291, which providCJ 
tliat “ the Omission of Aots Avhuh a Person is legally bound to do” may constitute 
Murder or any other Otfenct's, without therti btiing any Explanation of what such 
Act,s arc. 

6 . Aiiolh<T important Part of tin? Code is an intended Enactment*, that in Cosc^ of 
Felony a Criminal Prosecution is not to be a Bar, as in England, against the 

Party seeking Redress by a (^ivil Action. The Character of the Natives makes tide 
ap[)r<'hcnd tliat Advantage would be taken of such a Clause to institute Prosecutions 
(for which the W(»rdi®g of the Cmle affords Faeilitie.s) where n Civil Action would be 
the more proper Conrso, in order that the Ddlay and Expense of a Suit might he 
diminislicd. In tliis Province CVunplaints are oOBtinually made in the Police Depiirt^ 
ment, at Jely witli the Piu-poso of assisting Civil Proceedings; and the sniue probably' 
oocuiu in other Distrhite. 

7. The projif scd Enactment i.s further open to the Objection, that it will give me iS' 
Two separate Proceedings i-e.garding t.lui same Act; and it appears the less necessfi^]] 
as Fine c-mstitutfs n Punishment throughout the Code, and the Judga^i mi^t' 
empowered to ajipropriatt^ the Amount to recompense the injured Party. Tlie'c 
Oaae in which I sIiouIjI ]wo])oso to retain both Modes of Procedure are those inbntio 
iu Glauses I and 286, as tlic maliciously causing the Loss of Caste. 

8 . I must ]noecf‘d to advert to the Punishment provided in the Code, and diall 
ray Remarks on this Subject into Tw'o Heads. The First relate to the Cases in 
Punishment of Death is inflicted, and the Second to the Omiasion of Corporal 


raeut. 

9. The Punissliment of Death is proposed to be limited to Two Offeni 
the highest Clavss of Crimee against; the State. Thia linfltation of the 
m^e on the Grounds of the Eflunency of Uie PimlEbiEient of 


Inducemeut l>cing thus held out ibr Criminals to spare of 

otMwise they might liave T«mfkptatjlW tp 

t iDciuied 








aooompiai^c^ and the Pwution of Mosqu^ 

% of creating popular Distiirbimcc^ I am inducied to make 
not only on account of the Evil nrlnoh the above Crimes we«i^, 
it appears to me that where Lees of Lift does not occur it arises ftom 
(Smimstanoas^ and not from any intentional Eorbearance_ on the Fart of ^ 

Crimiimla I am further induced to believe, from my Olisen ations in this District, 
t^at^VonspCSrtaUon is fast losing its Ibnner Terrors, esiiecially in the maritime Provinces 
wd that it w^l soon cease to cause much Dread, excH^pt to the timid and 

, ,10. The Abolition of Corporal Punishment is a Part of the Code which I am 
decidedly <M>^ed; but at the sjinie Time this Penalty might, I ccniceive, be limited 
to Citfes of Kobbeiy and Theft, either joined to or without Imprisonment The above 
Olaases of Crime are getienilly committed by Persons to whom ImpriHonmeni has no 
Terrors ; and as the lower Orders in India are often wv^rse fed and more lianily worked 
when obtaining tlieir SuWistcnce by I^ilxiur than avIuju lodged in Gaol, it appears to 
me a dangen>U8 £x]HHUent to abolish the only PmuBhuient wliioh is regarded by 
Offenders of tins Description with n^al Apprehension, 

V 11. It has been ui’ged tluit Experience has sliown that Cor|)oraI Punishment may bo 
abolished with Safety j but on this Point 1 wcmld submit, Uiat the apparent Alwnce of 
Crime often arises from the Public being induced to abstain from Prosecutions wdiioh 
they consider useless, in consef|uenci.» of the Want of an (?fficaciou8 Punishment, Tlie 
Abolition of this Punislmieut is also apt, m far ivs my ExjierioiMic g(H^8, to cause tlie 
Maltreatment of Prisoners, and induce the injuiH^d Party to take the J^aw into his own 
Handa In abolishing tliis Punishment we are jicting cfmtrary to the Kc^eliiigs <»f the 
whole Native Population, who are thus induced to U* leas strenuous in support ing our 
Police; and it is not to bo supj>osed tliat they jvgard with IridiHerenco tlie Ijiniiciicy 
showm towrarcLs Persons by whom their Property is })lundel^‘d and their Persons tortured 
and otherwise ill used. 

12. The remaining J*ortious of the Code to wliich it ap]^<;ars to me pro|w^.r to eonfinp 
my Remai'ks are the bth, llth,'aiul loth t-Jiapters, wdiich relate renja^etively to “the 
Abuse of the Powers of public Servants/* “ cileneeH.against the Ih^veime,'’ and Cltfonees 
relating to P»oligiou and Caste. 

13. The Principh*. on whicli this Cbaj)ier is framed appears to me to simplify and On the Abuic of 
amend the present Law% by leaving tliose Otfences w'hieh nits eoinmon between public Power by public 
Serviuits and other Members of the Community to tlie gen(*ral Provisions of tiie Code, Jjervants. 
instead of making separate Tribunals and particular Punishment for Kraml and KmlK^Kzlo- 

ments committeil by public Servants, as under the Madras liegulations. 'inhere are, 
however, some Clauses of the Chajitor, and some Parts of its wording, to which I conceive 
Objections exist. 

1+. It appears to me that in attempting to embra(!e every Speoies of rdlicial Delinquency 
the Law is so framed as to lie liable i.o give rise to frivolous and vexatious C’lmrgcH 
against public Servants, un»l to render it diifirult to perform otticinl Diitie.s wdtii jirc»pcr 
il^lings of C^mtideufje and lndc[»endeiice, I allude to tlic Expression “ ac<*cp(.ing any 
Qraiifioation'* used in Clause 138, and to the wording of the 1 tad Clause, by which 
Impriwmniont of Two Years with unliniitud Fine is awarded to any Judge who knowingly 
paaoea a wrong Decision. 

15. The Fii*st of the above Expressions is so viigue and indefinite tluit it is likcdy to lie 
made use of by disappointed Persons as a Means of causing Annoyance by prefeiring 
frivolous Chargea The Second appejus to me oi>en to more Herious Obje(;tion. The 
Claiiae doe.s not render it necoasjiry to prove any Act of Corruption on the Part of the 
Judge, and os the Evidence necessary to show tluit the wrong Decision was knowingly 
* is not stated, it up^iears likely that the Effect of the Clau.se will be to induce 

amnjpouited Suitors, instead of preferring an ApfieoJ, to bring an Accusation against 
the Judge who gave, in tlieir Oinnion, a iniinifiwtly wrong Judgment As tlie Govern- 
toent always possesses the Power of removing Servants wliose Conduct is HU8pid(»uH or 
. iiiviatia&ctory% it appears to me sufficient that the Code should provide a Punishment 
ftr proved Acte of Corruption, such as the Acceptance of Valuables. Many Misdemciuiors 
mmully deserve Punlslnncnt would in this Case, it may be urged, escape with 
but no La\vs can embrace every Degree of Quilt, and the Attempt to make 
to in the present Instance would probably prove injurious to the Community, 
tgf the Efficiency and Confidence of public Officers. 

b onl^ other Eemark whicli I deem it necessaty to record regarding this Chapter 
is^ ti^ t^ made in Clause 149 ap{)ear uncalled for in a Criminal Code.* 

Wbifo Qovermiitot possess the higher Powers of Dismissal and Suspension, it a|q^iears 
' ^ Power of imposing Fine or StqipagcB of Salary. The loc*.a1 

' s in my Opinion, to be left unfettered to frame such Rules aa appear 
L.ftr tocuring SuIk^ and due Attention to Businesb in the 

I,appear to me to embrace all the Enactments Offeae^ 

^ 4eea not poride the Power of jailiel 









Off«nceK relating 
to Caato and 
Religion. 


14th April ISaS, 
lat June IH38, 


' 'Claiufe 

(^mSecatk^ it itt present sadste (4s linger 

jbiit X tm not awajce whether, on the Code beoeming the Lsw, the BegaWada#-^ 
^'dtmiddered in ^rce. '» 

’ 18* The Argument in the Note on this Chapter relating to the Penalty of C^hfiscftleiki 
appears to me only to bear against that Penalty when it Is esrtended to other 
•with which smuggled Goods may be seized, or to tlie Conv^anoes in which they ^sie 
traiispoitfcd. In such Cases the iumwent may occasionally be punished; but I sels tie 
reasonable ObjetJtion against ibe Seiziii-e of the Article attempted to be smuggled; ' It 
afijiears to me, on the other Hand, that this is the only sure Method of punishing the 
actual OffeiAler, as the Persutvt employed to convey the smuggled Property are generally 
not the Owners, ami are often eniployod without being aware that the Service required 


of them is a Breaidi of t)i*; Jjuw's. 

19. 'I’he Punishincrnt providiMl in rhiuse 275 for the serious Offences therein mentioned 
appears to me iasiifficicnt. Tins Defilement of Mosques and Tem])les in tliis Countiy k 
always ]»t^r]H 5 tnited with tin; view' of originating popular Disorders, in which Loss oi 
Life almost invarialdy ociMns, and 1 consider the Person who wantonly commits such oft 
Offence ih'servevs Dc^atli equally wdth any Murderer. 

20. Tbc! other KrmctTneiits in this Chapter relate to minor Offences, wdiich arc provided 
for with scv(‘ic Punishments, in conHC‘(|uence of the Te.ndency which they are supposed tc 
liave of inflaming Men's Passions, and causing Distiirliances. It appars, lu)wever, to me. 
doubtful wdietluu* the Law^ will m»t he likely to aggravate the Evil againat which it ii 
iutmideil to guard, by giving rise to frivolous I’rosecutions, and drawling MetPs Attention 


to tlie *Subj(x?t. 

21. KxiH^rii'oce lias bitluirto sliowii that dirwjt Legislation on the Su})j<iCt is unnecCssaiy 
Hiid that t)if? Laws against rioting, abusive Language, Trespasses, and Acts provokin|B 
Breaches <»f the Peace, joim-d to the Forbcaranc(i iimtually showni amongst the differeni 
S(jct.s in Iiniia, arc .siilficicnt ti* secure to each the unmoksted lilxc.rcise of their Ueligion 
Such being the ( W, it appeiirs to me an unnee<!asary and imprudent Measure U 
promulgate such ( lauses as the 27r>th, 27Sth, and 289d. The other Oflimujes .sj)ecified it 
tin? Chapter deseiwe (in iny Opinion) the penal Provisions wddcli have l)cen made againsi 


them. 

22. Tlic only concluding Ohservaihuis w'hi(;h it a]»pcars to me necessary to record are 
that the (^><le docs not aiithoriz<; Imprisonment in tlioso Ca.scs where it is n<x2essary tc 
bind Pei*Hons over to piNUjc.ablc (Conduct i»r good Behaviour, ami they fail to pi*oduce th< 
rocfuisite Bail; but ii may ]>n»hably be tlie Intention of the Law' (Commission to providi 
the refpiisiti^ Hiih^s in the Law of Pnjeedun*. My remaining ()bser\'ation relates t( 
Clause I5(i, in whiedi the Penalty ajvponrs to me inadequate to obtain tlie Production o; 
PafKirs before the (^>nrt•s or }>ublie Authorities. 

23. *So much unjust Lt^ss ami Injuiy' may l.»e entaile<i on Persons by the Non-jiroductiox 
of Doemnents ne(u\ssary to the Kstabli.sliim'iit (‘f Civil Chiiiii.s, and Parties are frequent^ 
HO deeply iiiti^restc'd in liolding biu^k D<a*ninent.s for corrupt or fraudulent Purposes, that 
1 consider the Penally of (>iuj Month\s Iiiqu'isoimient, added to a Fine of 500 Kupeea 
will ofT(.en jm>ve iiiellicient iu enabling a t\»urt to procure the d(jcumentary Evidena 
nowssary f(»r the Jfeeision of fil’ase pending before it. The Power of unlimited Fixu 
might, ill my Opinion, be more advautageously granted to meet such Cases tluui on motiti 
other UcciLsions. 


I have, ifec* 

(Signed) E. Maltbt, Joint Magistratei 


(No. 415.) 

P. SlfARKF.V Esq. tO the RKtikSTKU to tlie PROVINCIAL CoURT of ClECUIT, Wcstmi 

Division. 

Sir, Zillah of (^anara, Hoiiore, 17th September 1838. \ 

1. WtTH refenmt^ to the Two t\>miimniefttions* from the Court of Fowjdoree AdaWltit^ 

forwarded by you on the Subject of tlie Penal CVk1<j prepared by Die Indian I^aw OoiDh 
mishioners, 1 have the Hoinmr herewith to submit the Observations vrhiGli hove occnxtreS. 
to me upon a earehil Peru.sal of the wdiolc of the pioposed Code, together wi^ tii4 
Letter and Notes aiqM'uded then^to. * 

2. The Fii*st Que.stion in this Case is, the Necessity of the proposed Code. 

Second. Whether the P^uactinents and Provisions of the Code in general ate 

to all Parts of British India, with roferonce to the Circumstanoes of tlie 
*the Habits and Feelings of the various Populations which will be affected by thet^: 

Third. Whether its Provisions embrace the different Offences whidi are 
in India 

Fourth. Whether its Penalties are suited to the Nature and Extent eif Cri]tie|ki^^ 
to approved Principled of Criniinal Law, and the Habits and Feelings m 
otherCemsideratioua. ■ ’ •' . 

First, the Necessity of the Code. There be no QoestSpn of ^ Neoei|i|l^^iK^P 
fijT l&weiPwo Heaeons; One, becatlae lihote ie wt M ’ 




g<^d0di'» \0ii«!4iiHi^^ iiltd' tiw iothei^ 

.(^^&i^|i3|Kl6o&V''^ impes'lect, indolliiite, and •rlHtnii^ in mAnj rospeeta, 

■ suigiune, and eOBMqnMKtfy oluic»nonii to ^ C^btaaes of 

’ •3S<iiWwi^f8»'Mit fc o ww themselves being avnnse to the Eumroement of its cruel Penalties; 

^B^sixla^nai, firom tiieir great JOivendty in. the different Presidencies, and 
n>^d Alteintions, tetul to render the Criminal Law extremely 
>QaM6<toln» vacillating, and unsatisfactory. 


■ other Principle on which sueli a Law can bo founded is the Fitneas of the Ibnueily to the 
8^,.tiiat the proviilinjj a RcmtHly for Crime by Pi*naltiea »uit<>d to tliat Object aloiie^ 
Inference to the Habits and moral Condition of the Pt’ople, and other'load Cir* 
WmstmceSt I think the prt>]>oRed Code as nifich apj>lirith3e to One Part of tlio Country m 
Knothen Bectiuae, in the tirat plaa^, the Provisions of the CckIo apjaw to me to be 
mdiciously adapted to all these Cinnmistoiices. 2<b 'J'Jiero. is not, 1 believe, any such 
iDliveraty amoiig the People t)f the different Parts of the Country, or in respect to* other 
local Oijrcumstanoes, which will for a Diversity of (!'riininal Enactments. Though they 
differ itt regard to Coiintry ami Language, and are <Hvide<l into numerous Caates, ^fVilies, 
amd Sects, they are still the same People, thronglu>ni the whole Ctuintry, in Ilidigion and 
Moralfi, Habits and Ideas, ami consist in the Main of <in!y Two Chisws or Bodies, viz., 
Hindoos and Mahomedans, all the otliers bearing but a Kimdl Proportion to iUesc. ;hJ. 1 
oanniot find in the Code any Acts contemplated us Crimes which the Peojde of this 
Oountiy in generul, #ls well lus of other Countries, hnve^ not biHui ncciiHto]tit*d to consider 
OS Offences fleserviiig c»f Punishment, or any IVuialty which is dilferent from those in 
Kind or Measure which they have been accustomed to view and ivwive with Keelings of 
Approbation and even Omtitude, as Uuiding to th(* Seeurity of Life and ProjieHy, though 
the Adininistratiim of Criminal Justice lias not as yet Mm* mJiJ Basis of a certain and 
uniform CrimiimJ Code, us alrcjwly I "have Lhtascai to l[M*lieve uik»ii goful 

Gi'ounds that neither the Hindoos nor Mahomedans are much in favour of Uieir own 
Law, the Hindoos <5UJinlidly ackm»wdiMlgiiig that their own C^rimiiial Ijrw' is iM>i mlajib'd 
to the present Condition or Age of the ‘‘World,'' and the Mahon mm hms freely aMlniitting 
tlio Expetliency and IVopriety of a less stwero Penal Ccnle than tiieir <»wn. Hh. 1 clo not 
think the Penalties }iroMcribed to be inapjdicable to any other Descriiitiou of Pei-sons in 
India, espeiially Europeans and Christians in gcncn-al, for they are neither in Nature nor 
Extent dilfereut from or scveiv-r than those prescrilHsi by the English Law, the only other 
Law they can lay claim to. 

Third. Whether the CtMle eniVmuvs the different Offem^cs wliieh are prevalent in Tndi<u 
Upon due C.V>naideraii<»n and Itcdwtion, as widl as JlefcreiMJc, to certain Catalogiioi of 
Crimes, I conclude tliat the Code coinpridjcmls tlie general Mass of Crime ; but certain 
Offences have been expressly omitted in it, for Reasons which I have noticed in the 
^niorka which I have ivcoi<icd in siipjiort of iny Ojiinion that theso A<-1 h slionld form a 
Part of the Penal (%»de. To exjxitrt, iM>wcvcr, a Piirfcction in the (-ode in thin respect 
would be to expect what 1 conceive no C/ode has as yet attained, and whicJi it is not 
pOHsiblti to arrive at at onccs. The Huggi^Ktions offtTc*! in the Letter afipeinled to the Code 
for it» Improvement arc, I think, vt i^ j>n^per to ensure that Object. 

Fourth. Whether the Penalties ai*e suitexl to the Extent and Nature of (’rime, I think 
they. are. The Kind and Mefvsurt^ of Punishment apj>ear to me to Iwi well lulajiUid to the 
JNatiire and Extent of the Crime, ac<K»rding to the most approved J^rinciples of Oiminal 
Juri»prudenc4?,, as far a« my limited Knowledge of the wtiru; cxtemls, from a can*fiil 
Feru^ of tlie Bfioks in my own Pos-session and those I have IsuTowed ibr the Otv-fisioxi, 
^ni|>ared with the Opinions, Feelings, Character, luid Habits of the Natives, as wcM os 
Ijie Extent and Prevalence of Crime within the Si»])ei-e of my Knowledge in Mum 
O oufttiy. It i» my Opinion tliat the Penalties provided by this fy’dHe aitj, witli few 
Ibxa^pitonii, very judicioas, being neitiier so sanguinary as Uioak* of the Maliome^hiit (VsJe, 
lier ao severe in many respects as tlawe prescribefl by the Eurojjean Laws, but ine^iHured 
only legitimate Standartl of rendering the Dmid of PuuiKluncnt HU|Ha*ior to 
iw^fj^Wuptation to Crime, disapjpointing the CJriininal of all Advantages of his Dtdijujnency, 
Ajnd efutitling on him, in return, a Portion of Miseiy not tf> Iw preferred for the wike of 
iteCMmev 

whole, therefore, tlie Code, in my humble Opinion, is in eveiy respect 
adapted to the Country and People it is designed for j and tliat while, like 
all otliar*.'Cpdeii^ it ia. susceptible of Improvement, which I’ime and Experience may 
Inmtofections, wtiich appear to me to be but few and trilling in com* 
planar of its Merits, are not, I think, sufficient to withhold the proposed Code from 
' .immediate Adc^ion, its Defects bdiig quickly, as they may 
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There are Two I'liinga connected with this C!hapter which appear to me to be 
objectionable ; One, Clause 50, which «lecliires tlie b’ine to be uuUnilted where no Sum is 
expressed; and the other, the Dwtrine contained in Paragraph 25, Note A., That ** Im- 
priHonineiit shall not be taken in lull Satisfaction of the Fine tliat “ the Imprison* 

** ment Avliich an Offender has undergone shall not release liini from the pecuniary 
“ Obligation under which lie lies/' alius Fim^, lait that “ the Conti iieinent which he has 
** undergone may l>e regarded a.s no more than a reasonable Ihinisliment for liis ol^stinaie 
** lle.sisinnce to tlm due Execution of his ScTiteiico (Farjignipli 26.) 

The Reason assigiicd ft>r the First, viz., leaving the Amount of the Fine unlimited, is, 
that the hxing of tJie Amount may in the C’use of u poor Man prove lughly iujurjous, in 
depriving him of much or all tliat ho has, and in the Case of n rich Man fiiil to operate 
aa a Punishment, sincti the Amount would be a Matter of total Indifference to lum ; or, to 
quote the Words in the CValo, ‘‘It is impossible to tix any Limit to the Amount of a ' 
Fine wlii4‘h will not citlier be so high »is to bo ruinous to the Poor, or so low as to be 
*• no (.>bjc<!t of Terror to the Rich and the Consequence to the Poor is dmwii, from this 
CoiLsidoration, tliat the Limit of a Hundred Rupe^is^' (tor Example) “ would leave it 
“ quite in the Power of an unjust or inconsiderate Judge to inflict on such an Offendev*/ 
“ all the IGvil which can be inflicted on liim by means of a Fine.” Tliia I(ea8pmfij|; 
appears to me the very one which requires uu Enactment diametrically op|K>site, Viz., 
the Ijimitation 4>f the Fine. If an unjust and incotisidcnite Judge were to iwsjt. «0 
righteously, even wluw his Power is thus boimde<i, what nmy he not do wliere be is l4ft ‘ 
to act discreiionully, or without any Limitation wdiatever. , -' ■ 

If I rightly understand the Objt»ct of the proposed Measure, it seems to be the 
Discretion vestt^I in the Judge Ls to leave him to proportion lus Fine to the Circumstahoetf 
and Condition of the Offender in such a W'ay as to make both the Poor and .tb« Rich to. 
feel its Effects, witliout reducing tlie On© t<i much Di.stress, or permitting the oth^^'W' 
triumph in its TUsigniflcaucy. That this seems to be tlie Intention is evident Scorn tha' 
Advantages of Fine being so fully acknowledged and strongly recoxnmeudieKl 'te'. 
Paragrajdi 18, and the Explanation given of the Manner iu which it is 
to ope.nitc, in Paragraph 20 and the subsequent ones, as a Penalty to be bjf" ’ 
the Offender. It api^ears to luo, however, that the Unlimitedness of the Fine ia open w, 
strong Objections, " / ; 






Fine being unlimited affords no Security that the Judge would impose lei 
the iKKw Man and more upon the rich ; that in imposing the Fine upon the 
* would have his Estate and Property more in view than tlm Nature and 
the Offence. It is a Conjeoture which 1 think may be faidy. formed in 
Reason, that no Judge, wliatever hia Character might be^ wpuld have 
ISAbcnt^ to impose a Fine of 500 or 1,000 Rupees upon a :rioh . I 
■ AS8^ he would not feel it uniefU; 

Jtidgs, hinrerrar puA m wj^ 

fom Haa a irr 
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tntonlimi meMttxitig Ms Punishment wiiSi tha CSrcwmi^^ . and ^Condmon of tbe 
W^v0» jiiloiie. While a Judge is thus left to exerc^ hia Discretion as to the Amount of 
tim S^bev what Secfurity is there that^ as regards the poor Man, it does not exceed, and, as 
ijfsgiwrds the rich, fidl wort of any Amount which could possibly be fixed iu the Code ? 
XT it is possible for a Judge to fix more than what tlie Pturty is able to {my if 
the Amount is limited , by i^w, how can it bo expected that he will fix as much 
as he can {>ay if the Amount is not Uinited by l^w ? . But where it is limited by 
it is eertainf he dare not go. beyond it. Such Indng tlie Case, where is the 
proposed Benefit to tlw Poor lund tlie contemplated Punishment of the Rich iu leaving 
the Vine unlimited, upon the SupjKisition, however, that the Sting of the Penalty is in the 
Amount of it. 


Secondly. The Principle ti|wn wliich the Measure of the Penalty is left b> bo deterinincd 
by the Judge is One too dilhcult, if not impossible, of being luiherod t«>. If the Judj^e, 
in imposing a Fine upon a rich Man, is to liavo in view the Amount of tlie Fiiuj which 
alone would operate aa a Punishnieiit on him, how tnr is he to go, or where is he tt> stop ? 
If the C>ffender is worth a Lac of Ruiices by Ih^putiitiou, is the Fine to be 100, .500, 
1,000, or 5,000 ? If he is wtjrth Two or Three LtiCis or more, is it to be double, treble, 
or quadrujile ? What Amount is it possible to determine will l>c felt by him na a Punish¬ 
ment, and how arc his real Circumstonotjs in Liie to be accurately n^sl!tn'iaiIu^d ? The siunc 
^'Questions, mutatis mutandis, may bo asked wdlh r<*s])ect to the poor Man. What Fine 
would be just sufficient to make him feel the Penalty without greatly tlistressing him ? 
If he is worth Tau Rupees of Property, should Ttai Fanam.s, or One Rupee, t>r Two UufKsss 
be the Fine ? If he is worth less, at what Ratio or in wliat Proportion of Jus Property is 
the Fine to be llxed ? It is unnecessary to show' the EinbaiTitssiuont, Aiiouialies, and 
Absurdities which this Mode of Procedure must be ]»roductive of 

Thirilly. The Argument for the Omission evidently sii]>poso.H or mak«»H the Punishuient 
t^) consist in nothing else but tlie Amount of the Fine. This is im Error in some degi*ei^ 
with respect to Offenders of every l)e.scriptiou, oxc«ipt those who arc utterly abandoned 
to all Sense of Shame. It is an Error in a great degi*ee with res^sict to the particular 
Class of Persons sjK'cially alluded to in the Argument, viz., rich mid respectable 
Individiials, because even were tlie Fine to bo only a single Ru]>ee there i« n Uisgrmn* 
in the PimislinicTit (t^> say nothing of the Arraigiinioiit, Trial, and Exposure at a ]>ublic 
Bar or in a public C\>urt,) which cannot but Isi fit in atnrio degree by every Offender, iind 
most jioignontly felt by Individuals who have any Anibilioii to be reajKicted, or any 
Claim to Bc'Sjiectability; and I have knovni Instances in wdiich Die lower the Fine was 
the greater was the Oliagriii, Annoyance, and Shame of the Party fined. 

' Fourthly, The Argument is further ei'roneous, in suj>j)Osing tliat a Sum of Money, 
however small, is a Mattt^r (>f IndifiVrenco to the j^IaJority of OffenderH, who are 

? eTiera]}y Persons of indifferent (hrcuinslances consisting cliieHy of Nafives of the 
Jountry, wdio place too much Value upon Money to regard any Portion of it with 
ludiffei'ence. 


Thus, while the Ginissjon docs not secure its jimj^oMsd End, the IVinciple of it is dillicuJt 
of being adhered to, and the ABSumj>tif)Tj.H rclorrcd in the Third and Fourth Clauses of 
these ’ Remarks arii> erroneous. The Omission seems opposfid to Two ur-kiiowdedgod 
Maxims of all Law ; one which requiri*s all its Penalties to be proportioned to tin* 

' Offence, and the other which requires all its Peiujlti^'S to be. so limitc<l and ilefincd us to 
protect the Offender from an arbitrary and oppres.sive Judginent. One indited is tb** 
^ilftCessary End and Result of the oilier. No just Law ought Ut jK^rinit tlui I'uriishiucnt of 
flU Offender to be carried beyond a certain Extent, wdiich can legitimately be dcterniinetJ 
'"^‘by none but the Legislature, upon certain acknowledged and approved iViiu;iph>», every 
Departure from a Dedmon against whicli cannot but be considered, not fis an Act i>f 
necessary or retributive Justice, but an Act of Oppression and Injustice to the? Offender. 

' To leave, therefore, so im|Kjrtant apart of the Liiw to the Diwrrction of a Judge, Two 
wliom may not bo of the same Opinion, is to Icfavo the Prisfmer to tlie Hazfird of thin 
^ wry Injustice and Oppression, under the Colour of a just and ncjccssary CorrectioxL The 
therefore, fiir from being righteous and merciful, beconies ini(|uitnuH and cruel. 

: Aeeordii^ to the first-mentioned Maxim, there docs not Hccin any RcnKtjri wliy tije 
-ftf a Fine should not be as much limited os a Ptinishinenl of ImpriKonineiii. 
^ the same Thing may be said of Imprisonment as of Fine, viz., tliat there 

to whom it is a Matter of perfect Indifference tliat to many aqsKir 
jip dpialiy as oppressive, if not more so, than a Fine, fiir miuciy a poor Man os 

rotfaer m disposed to obtain the Amount of the Fine, and,pay it, tliuu 
f Family should starve, and himself be deprived of Liberty and it>* 

f; every Punishment of Imprisonment is liniih’d ; 


' V ought also to be Unutcil. T be M me being once#pportjoncci 

iMitfderea as fbonded u{>oii its l^^itimate Basis,, and every 
without any .Hesftstioii^ whatever the Circuui- 
Fme-ftoaettees «iitoaed iho Uewa of the 
‘ ^ -** Offender,; 
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Offender, to'piir}^ itH.be ought to suffer in ite. 

menL Heeannc/t tsomplam, because he has wiff^y rendered hitioself obtMXXidni^ to^it^. 
Iaw, and it is therefore fair tliat he should suffer its Oon»o<|ueiicefi; that lie ^aiiofjuld 
be m much liable to a limited Fine as a limited Tntprisonment. But shc^d ihn 
Penalty of Fine be found, wldcli I do not say it will be, iiioperatiyo 51s a PomHbment^ 
unless it bt; regulated by the IMiieiple Tnaintained in the Code, it will Int more expedient 
and consisttuiL to do away with it slfcogether, and substitute some other Penalty for it, 
tluiJi that the JVleasure of the i*eiia 1 ty should lie left to the arbitrary and discretionary 
Power rif a Judge, especially t<» “ nn unjust and inconsiderate Judge.'" 

Willi respect to the Hl^c•olld'nl^^nti(^Tled Max.im, W'hich requires all its Penalti€?s to be ao 
limited and defiined as t<» protect 1 lie Offcndei from an arbitrary and oppressive Judgment, 
it is n.’iisfmablt) to ask, upon tie* Principle upheld in the Code, "what *^curity is there In 
a (^ise where tli <3 Fine is iinlimih-,d that a Judge, however ujiright and just, loay not 
mJjijdge a Fine exee<iding the ('riiiut and the Means of the i*urty fintKi to satisfy tho 
JJenjjiJid? Tlie Aiiswfjr to tliis is fiumished by the Code itself- “ It is impossible for thfi 
“ best Judge to be <M'jC;iiii he may not sometimes impose a Fine wdiieh shall be 

“ beyoDf! the Mt-nns of an «>nhnder *'MVragr qJi t!J, Not^ A.) \Vdmt Security is there 
tiiat HiJ iiiijiLst Mild inc*e ♦! udge " nuty iioi act as oppressively towards the Xtich 
as touard.s liie 1 '<hii ^ W'li.it Seemity is there tliat any Judge, whatever In.'s Character 
might Im', may lait act •^^onadiincs with niort'. and sonujtLi)ie.'» with less (.ruelty towards 
the (»fM‘ or the oilier than he. desm ves ? The Answei-s to these will be found in the same 
C»^>de, Paragraph alr«*ady qiiotc<h and Paragrapli IJ). ** It will be fpiito iji the Power of 
“ an nnjiir^t- and incoii\ifh,‘rat«' Judge to infla^t c»ii su(*h an C)f!en<ler (tin* poor Man) all the 
“ Kvil wJiirli ea.ii bo inflicted <ui him by Tiieaiis of Fine." These and m<‘re waiuld be 
tiii^ Versat iJif [cH and Anomalies tfiat will ami must result from an umleliiied laiw. Kvery 
Ai’gniiieiit- ;Lilvaiiec‘d in tlu* t *odo in disfavour <if it limited Fine upplie.s with reiloubled 
Foi’ce and greater Pnijnicly against an uniimiU;d Fijie. 

Upon the whole, t,hcrefon% it n])pears to me advisable tliat the Fine in every Case 
aiioiiid In* limited, j*t‘Htrictiiig llie |)iscretii>n of Iht: tfiidge to awarding tlie Fine only 
witliiii the Amount limited, neconliiig to tint (.’ireunistaiiceB of the C.'asi* juid the fJondition 
of the l\*iriy. 

With vcfereiiee to the Seeond Thing wlih*li 1 havi* ob;served to be open to Cbjection, 
vi/.,, the Proposition (*onfaiued in Paragra]>h tio, Xoit* A.^ iliat I mprls*•niiit*ni .shall not lie 
takcsi in lull Salisfael ion of the <'rime, and that the (\mlim*m<‘iit M'hich he itlie 
“ Cffeiidej-) lia.s und**ig4>nf m:iy he reganh-d as nr) movr than a i'i*a.>oiialde. Puni.-sJiuietit for 
** Ills obstinate Ih*sistMnc.*‘ lo tlie duo Kxcciition of his '—that is, hi- omitting to 

j):n' the Fine, upon tin- same l*riin‘iple 'which permit.- tin*, ('onlim-mcnt of a Jjebtor 

until la* has surn inhavMI all hi- Property (f'aragraj.li :27b I liavi* to olvstn’Vi*, that this 
Liiav is ealciilal.e(b in the iinst phn i\ <0 render the Penalty of Fiin* wholly nugatory in 
many Ca.ses, and, lidly., it will li.ive the Klfect of [uothuting much Inju.stiee in a Majority 
of ( \*i.se.s. 

'Pile, ('iise.s ill \vhi<’h it liable, to 7»‘nder the Penalty inelficai’ious arc tluisc in which 

Sevan l>ays I mpri.sonment ahnn* is }u-ovideil (( dan^^e ot, PiiragnqJi 2 b TS'oU* A.) In 
tlh'.se Casi's the PeneJt \ will be iner'dv' iiofuinal ; \\ iiih* in all Ciises a Penalty should 
be t>pera(i\e. Who would pav a Fiiu*. however iiifling, to avoi<l iJie in.siguiticant (Vm- 
lineineiit of St*vt‘n Uav's:' If the i-'iin* is not paid by the Ctleiider, and iuuinot bli 
r*‘eovered by 1 >i-tre-s, tln-re is an Frid of (he I’enalty. It i.s true that it is recoverable 
;i‘ any 'J'inie within Si^ Veai‘> ; but. it i.-i not diilieiilt to see the lin]»robal.ii]ity t>f thi»-, 
1* ;j' who will so \\;di*l’. mark, and renanibi'r the Prisoner or llic Traii.sactioii as to seek' 
out lii- suli.’ei|in*ut tiaiii.s, to a*-certain (he .Mibsi-queut Alterations in his CLrcunistaijcea, 
and to ml pv •• to i.- ' ■ tl,** I'iin- within Six Yeai-s ? f-ertainly not the Courts, 

who have enougli <'f m w < Xleieh'rs (.o (uigage. tlu'ir Aiteulion to tbiiik i.)f the old ones ; 
not (la* l*olicc or Magistra<*v, wlio have enough <»f olher more s<*rious and responsible 
Unties to vivtrwlielm I heir Ai leiit ion. C.rlaiidy not luiybotly else, who cxyri have no 
Jiiten*-( whatever in tJie Matter. fhit supposing, with all (he neeos.sary Vigilaru*c, the 
Oifendcr lies t*r attain Proj.erty cn^»ugh within Sis. Years to pay the Fine, is not 

(In- Punishui- ni left incoinj»let*‘ ; J - m^t public Justice hft uiusiitisficd ? For be it 
renieinben'd t*\ en the Seven Ua\.- Inqsrisomm.nt 's not a Substittile for the Fine, but & 
Punishment 1.a* it- U'^r b<*ing paid. The Fine is still to be collected. It will be pro- 
4 llletivt^ I'f c.»nsiderabje Injusiiee. It is to be remarked tluit this Punisliment of 

Imju-isoumen' r- (o t'Meiid cquallv to the Poor ami the Rich, 'whether able or unable 
lo }>ay. It is to In* inflict e<L np»>n ilic Principle observed in the Caise t»f a Civil Debtor, 
without any ]nvliuiina.ry Inquiry as to the Oircum.stunces of the Offender; that is, his 
Inq>risonineni is to fo]low u]i the Sentence and to contimio for a fixed Period. Assuming 
tlie^Fael, -that th (.>iremler is unable to pay the Fine at all, that though able be ia 
incapable of producing it jninu'^liatcly, bxit may pnnluce it afterwards, tifter he liad 
niidcrgoiH* ili,* whole (»r a J’art of the imprisonment, — wdll the l?k*ntcnce which punishes 
H Mfui for not jierforiuing an Iaipo.*isibil)ty l>e not \mjust? Will tlie Sentence 
demands t^*> full Amount <if the Fine, wdihout givdng the Offender Credit for tite BoHiem 
of Imprisonment which he had undcrgtme ttom. to comply the ipenuiqHl^ 

iinniediatoly, not luifiiir ? And inuat not this happen aJinoat daily «£nd hourly^ 
the Judge passes such a Sentence without a certain Knowledge of the real 



dr ? VTfie Injustioe of ibis Proceedings will onl^ be equal to tbe 

ef ^tne durhig which tlie Offender may be incwcerated. and thm, eicoept in the Oaat^ of 
Seven Day» Imprisonment, is to be during One Fourth of the Period of ImjvrisoniTienl 
for the oi^ginal Offence, and all this Period is to l»e ^ regarded as no more than a 

reasonable Punishment ft>r his obstinate Resistance to the tlue E3cecntio»i t>f his 

Sentence/' though he bt». or >>e not unable to i>ay tbt; Fine now or for ever ; l\>r, as 
idready observed, there is no Exception. In such a Case, wlu'rc a Man In^s iimlevgniic 
a lengthened imprisonment in thdiiult of the Payment of the Fine. U* him iff any 

little Property which he mi»y by and by acNjuii’e within Six Yeni-s would in my 
Opinion, and I bcliovo in that of everybody'else, be not only' “ harsh*” but cruel in 
the extreme. 

As fVkr the Anah»jry sought for in the of the 17ivil Ocl*tor, in tlu’ first ]ihiee thore 

ia n wi<le Distinction In'twecn the Case of a Civil Debtor and a Criinitud ; si'comlly, tlie 
Mode of PrrMjciiure <>b.serv«'d witli respect to a Civil iVbtor is unworthy of A<h»ption in 
any Case : ami, thirdly', the Procn‘dure recommended in the (/asc of the i/rimiual is, if 
|K>B.sib1o, worse. 

The Distinction b* twcen the Two C?is<*s consists in this, that in the C-ivil C:ksc the 
Act which infbn‘(’s tlie CVairt. to pas.s the tb'di'r iif liii]>risoniiicTil. is an A<*t of ilie Prisoner 
himself, —a fraudulent and ili.-xlioni'st witIdioldiiig of a Just Ih'bt. This at least is assumed 
at the Time, though how justly or truly is ani*ther Question. Hut- the Ih'bt <d’ :i. F'ine 
in a. Criminal Case is one of the iVairt’s I'nn.'^tituting. It nuiy in s<uue Cases he 
equitable oven to punisli a Man for cvuaraetiiig a Debt whi<‘.]i lie could not pay ; buvr 
how tar it would be etpiital'lc in a. Court tt» coiiv*‘rt a Man s liml/tllfi/Ui pay a Fine 
awarded by it sell’ \vilhr*ut an \’ Certainty of his Abililv to pay'^ it, info n (Jriiue. and 
punish him for it. or how far :i ('ourt lias a Highf t^ asMiine tlu' Abilify tu* Inability' 
of a Man to pav a Fine at all. lU' immediately, and proumniec a S4»nf.ence of arc 

Qm istioris whifli d<» not seem to re^piiiv mm*!i tludgmerit le t|e(<u‘nilni'. 

Tht! M<^<le 4»f Pro(*(duri* ohM.*rved with ri*sp<‘cL to a ('i\il l>ebtor is iimvorthy' f>f 
Adoption in .any Cas«-, f.n* whih* the of Imprisonment is to r'oinpef the <listioiu‘st 

or frauduh nt Debtor to pay hi.s I )<’bt, ami not to puni.'^li an unfortiijuife. Debtor, it is 
euforce<l ecpialtv' and indisei'iminately upon the (hie as the tether, without any'|»r<‘riuiinary 
liwjuirv as to the Abiliiy' or Inability , Fraud f>r no l-'raml. on the Part of the Debt*»r, 
and not unfre(pieutIv with a pretty ccrt^aiii Knowl"due I'f his uttm Deslilutitai. nflor 
ox'crv Itt'in of bis Prop* j*tv ha<i been sold in Kxeeution of the l)i*c*ree, ami iiimsc'lf li’ft 
a Deggar, and ihu*-- vi iy often a 'jioor, lionest, but unfori una.l«! Man is rlragged inbi 
Gsioh lit tlie* Jjax.U'd i>f his wi'iibrlied Family' st;ir\'iMg fo Di'jitli, imu-ely luM’ause h<* is 
utterlv unabh‘ to p.iy )*is l^t.‘bt. Such a i'meecding, 1 r« ]H‘a(, is unwort.liy <»f hejiig 
quoted as any Anthorily in fuiy' Case. 

Put th«' Pi-oeedure re(*4>mniondiMi in the (.%isc of th** t'l iminal is < worsie for in the' 
Case cjf ri *Debt oj' no Ih'oceeding against his I*ers.»n js adopt.ed until e\ejy Measure 
against his Property has been <‘xl»au.-tcd, or evi^ry' <if it sold, in l*b\e.eution of the. 

Judgment, against liini ; hut tlie Pri- ’odunj rer-oinnieiided again.st thr* (’riiuinal ia i.o 
arrest liis Person at (uic«*, without any Mfv'i.Ttmvs bt‘iiig ailopleij agniust lii.s Jh<»p*‘rfy. 

T am therefore humbly of ojdnioii that the i*nivi.‘^ion of Se\en f>a\.s Impri.si»nim*nt in 
Clausi* at .sliould be c;im‘elled, that tlie Design <if « iiliui iitif Pay mi nt of’ a ^’if|o by 
ImjirLsonmcnt .should be abandom il, and that in lii u thereof a l*r<«visiori slaiuld be made 
for levying the Fine by l)i.-«trcss, sind if not naliv.ed lhaf, fie- (Mfeiidir .should be* subjeeu-iJ 
to a further Perioil of Iinprisomnent projiortioned to tin; Fine #ir tla* original iVrioil of 
Imprisonment, or to so much of it im may ho in proportion of the Fine unpaid, if any 
Part of it lias been ]i;tid or realizoii, without any' Liability to fniuher Pain or P*‘nalLye 
This, I tJiink, would be a .safe ami elhcaciou:* Ljlw, (piite priicti<*.;ible of Kiifor<*«unent, and 
free fnmn the Objectdetailed above. 

I trust what I hav'e said upon this JSubjifct is .sufiieitmt to show, Fir.sf , tliat the Luw for 
regiirdiiig the Impids^niment merely' as a Punirdirnent for not paying tin- Fine is i'.'ih‘ulatf*d 
to render the Penalty' of Fine nugatory' in many- Cases, in eon'‘i-^pa!;nf*e of a l^ rioil t>f 
Seven Days Impri.sonment (ClaiLseol-) being totally iii.sufliriint to enfoiei- if ^ Pavnent, 
and its Kecovery within Six Ycai-s being impossible, in ino it < ^a.~.es. ;*nd jin}»i ob;i ble in 
almost all : Secondly, that such a Law would lx? ju »>due;ivc ej' great h/fiisi l» e. beeau-e 
the Punishment is likedy to be, in J^inety-nine out ^»f an Hundred t’iise'^. niort* for the. 
Inability' rather than the (amtumacy of the Offhiidir, an Inabiiilv ])f rhaj> ‘ r»<n HMioiied by' 
the Court itself in jwecluding the Offender from raising the Amount of th<* Fine Ity fia* 
dose Imprisonment of his Person, an iDJibility' pcj-liaps t:^mstitul.od by the taiiirt if.s»*lf in 
impojsing the Fine upon him without a jn-ojicr Knowlefjge of his (!i^cnlnsi4^u"^^s or Ability 
to pay it, fi>r there ciiU s<ddom or never be such a Degree rtf < 'ertftint.y tts to tie*, inuned^afo 
Capacity of the Individual tx> pay the Fine, or lji.s Ability' Li do H4> at jdl, wliih* r vi-rv' 
Day of the Impiisonment he undergoes in ilie meantiine in for a inoml Jmjjosslbihfy 
which no Law oujg^ht to piiuisii, an Impossibility (as otfsorvcflj wnstitutf*d by tie* Court 
itaeH^ and not for any wilful Act of the Offender, wliile no 0>urt or Lrigislatui’e. ougiit in 
pnnvdiing far One Offence constitute anotbei% and thus en.liimoe the Mi.'X^ry of the. Odend^ r ; 
that after the Offhader has undex^ne a lengthened Imprisrmnient for the Nonjiaymeut 
of lAie Fine it cril^ to afaip him of any litUe Froiieity he may suljscsjo'ntiy 

(263.) * Y 4 a<^jtiire 




op pro w fiV0 . iflifad mgaiit such i^iMrdbld Piuiicliinmi^ ..^ 

iWhimcnt must in most Cases prove iiiigatc] 7 , siiiee the Imprison ^ 

the Nonpayment of tiie Fine, ili^ is no Commuiatioxi for the Une itself, iral^ 
never be realized, and thus the Law, though happily yet with much objeetioiBiiil^ 
InocHiBisUsitcy, remain in most Cases unsatisfied, and a dead Letter: Thirdly, tlmt'' 

Case of tlie Civil Dfibtor Ijears no Analofpr to the Case of a Criminal, and the Prooe^huna '{ 
roeomiaeiidtitl is neither worthy of Adoption nor strictly applicable in Criminal Matters. 

Before: 1 conclude I think it proper to remark what appears to me an Inconsistency 
which has iiowliero been explained in the Code. It is, the Imprisonment of only Seven 
Days in Coses where the Sentcnc-e is Fine alone, and “ of One Fourth of the longest Term 
of Irnprisoaroent fixed by the Code for the Otfen6e in Cases where the Bentenoe is 
I mprisoumeut as well as Fine. The licason of this Disproportion is not apparent, stnoe 
the Imprisonment in l»oth Cases has one and the same Object,—the Enforcement of the 
Fine, and ought theretbre, I think, to hear a due Proportion ; but Seven Days is certainly 
not a due Projwrtion to One Fourth of tlie longest Term of Impiisonnient, which may in 
some Case's be several M ontlis. 


Note A. 

On tlie Chaptku of Pun'ishmknts. 

Florff/lfiff. 

I fully concur in the Motives which have influenced the (Emission of Flogging, as fiur, 
however, ii.*^ regiu-tls sucJi Individuals ns those Motives jiarficuliu-ly apply to ; hut I regret 
that 1 cannot think Flogging alt<»geiher ^lispcnsable. with due Regard to the Object of 
Punirthiiieiii, In Cases of ijicorrigible Oftenders, who have often l>ei-*ri in PHson without 
minding it, \v!io liave he<ui familiarized to Disgrace, and are utterly ahaiuloned to ail 
Sensts of Hhame, nothing can operate jus a Punishment hut Flogging, and to siurh OfiendcTS 
it can <lo no ILinn w’hat,cvcr, hut its Advantage to themselves and to the Public is 
uuquestionahle, and it is also the iiKist sjilutary and c^xiiedient Punislnnent for young 
Otfeudors or Hoys, as very properly observed in the ((47th Paragraph, Note A.) 

I would therefore recomiueud iliat Flogging shf»uld he prescribed in all Cases of the 
Description referred t<i, leaving tlie Infliction of it, how ever, entirely to the Disen'tion of 
the Judge. 


Chapte:h IX. 

Of Vo lUcniptH of the lanful Authority of Public Sf*riKiuiii. 

Clause 15^1. I sh»)uhl liave jiroposed Ji. severer Piinislimeiit for the Oflenre contemplated 
in this ClaiLse, but that the Prijvision in (.'lause 1;14 renders it ixnuecissary, as the Acts 
refeiTcd t-o, except rcuuiv^ing any Suiuiuoiis or Notice alKxed to any Place, cun hardly be' 
committed without jiii A.ssault or some Violence*, for which Chtuse l;>4 provides an 
additional Penalty. 

Clause I.'id. I think that the Period of linprisonnicut in a Case like the one referred 
in the Illustration (a) of t-lause lofl, and in all Cases where the Document is of 
indis{K?UHable Importance, s1u>ul<l be till tlie Party does jiroduce the Document required, 
unless he can satisfactorily account for its Abstmee. Tluj Document may be of the utmost 
Importance to a C'j»sc‘, and the Case itself of considerable V\'ilue. One Month's Im¬ 
prisonment or oOO Rupet's Fine may be nothing in comparison to the Importance of the 
Cause, tlie Wealth of the tlflcnder, or tin; Circum.stances in Life of his Instigator or the 
Party 'whom he Avisht s to .‘•ervt*, while the Punishment should lie adapted to its Object, 
which w more t<j compel tlie Witnes.s to produce the Document than to punish him for 
Contempt in withlioldiug it. With iviercuce to otlicr Cases in which the Production of 
the Document is not essential, the Punishment pi\>posed in the Code seems sufficient. 

Clause lo7. Rigorous Imprisonment for Cases of the Nature referred to in the 
Illustrations subjoined to Clause 157 appeal's to me to be too disgiiiet:ful. Fine should 
lit' the principal Penalty, and simple 1 mprl.onment in default of the Payment of 
such Fine. 

Clause ITiS. Th<' Offence in the Illustration affixed to this Clause is certainly one of '. 
Fraud, hut 1 think simple Imprisonment -will be sufficient, in addition to Fine, if the 
latter alt me may not he adequate in some Cases. 

Clause 151). "l should say that if the Oath here required is essential to the due 
Determination of sonic Sail or Action involving Interests of Value, the Imprisorntnunt . 
should continue till the Oath is Ltkcn. The same Oljeervations are applicable to tliia, ; 
which wore nimle with reference to Clause 156. 

ClaiLse 160. Tao same R^miarks are applicable to this Clause also. 

Clause 161. The same Reniarka ore applicajble to this Clause also. 

Clause 162. 1 ctuinot discover, thou^i I have referred to the Notes, to what 
Cases this rofer^ but if to Matters connected with private Mghts or Causes ^ 

jttdioial Investigation and Dedsion, it .0xia^ 

therefore to bo plaoed under that be 





I mo priefv^ites aivl «ttempting to .. 

_ iUose «a4 the . moio cmtwogl of Auweyamoe. I think thftt where 

thm ^ i»^el Ototsuction to the dee I&eceiioxi of a lawful ProceBs, without 

any ^dition^ Offence for wliidi a cumulative Penalty is» pi-esoribed liy Olautse lt«5 (in 
which Oaae»> thei^eipret the PunLBhmeut a-ill be Tidoquate), the PeiuUty should be sevei’er 
than tliat Ibr mere Annoyance, wiiich can novcu: l>e of the eauie Consequence. . 

CHArTKU X. 

Off-'enccs afralvst Public Justice. 

Clause 188.* With referonee ti> iho Crime of Perjury, I hiive already 4»tm8idor(Hl thi^ 
Offence under tlie Head of Forgery, Ik^iu^ one nearly Hllied to tluii Otfenw, and of txjual 
Notoriety and rrovah-iice, ii,nd the Remarks whiiih will be found under the Hi^ul of 
Forgeiy are e4][uall3* a])plic:ible to this Crime, aiul for tin? sumo Ri‘asoius >xa there alleged. 

I would |)rojx>sc tJiat this C*riii\o to a t^erta.iii Extent, marked <dUier by the Anumut of 
the Civil Cause (siiy 1,000 Kn|M'eji), or tlie Nature of the Criminal CJuirge (sa;\ 'I’heft to a* 
small Amount, or ptlier peiiy Cases engnizal»li* by a Magistrate <ir a (/riiniiial C \nirt), in 
which the false Evidence is given, should be ex<-lu<led from the Forms of a CViminal 'rrial, 
and suiiiinarily pnni.shed by a limited Fine ami Lniprisonnuait hy the Autlii>rity or 
Ti'ibuiial before >vhie!i the IVrjnry is eominitti'd, an A]>peal la'ing left <^]>en ti> ii 
RU|H^riov A1 itln »rity. 

In a«ldition to the Reason I have given for this Mode of PnMV«lur4i under tlu' Mend of 
F<u*gery, viz., the e<‘rtain Kfletrt- it will have of grt‘a1.1y diminisliing if not alt-ogether 
anniiiiiiiting tliis (^riim\ I have only to .state, fm*th<*r, that this eanm»t lui objecbMl to on 
the mere worn* than Cround of its being an anomaioiis llejiarture from the M'sle 

of Pl\>ucMlure a.ila]»t«Hl to the Natim* of the ( *rii»»e, sinee that .Mofh* <if Proeedure, fr*»ni the 
Nioetios of a i?riminal Trial, and tiie hea\'\' Penalties anm^xeil f,o it, lends but lt> render 
aliortive the l>esign and inlonlion «>r the Law, \vhil«* tla^ iinnie<liab^ and ec^rtain 
Punishment of liie < 'rimt'! in the Way proposed e.annot lait j)rodnei* the most di'sirnblf* 
Etteet oferushing tins at pn*s« iii most iameiital»le and d<*st rni*( i\e <’riini'. 'flie Ohjeetion 
will be fi»und still weak*‘r when it is t.'on-»id*'ri*d iliat the smninarv .M^ide of l’rt»eeeding 
here nM^anmended is resU‘iete»l oidy to i'ases of a N.'itnre ti»o trivial 1o be w’<')r1liv of the 
grave, and formal Procvedings of a Criminal Trial, and to(» insignilu'aiit for its lu‘avv ami 
dreadful J’enalties. 

1 tliink a Provision slionld In' made Ibr Prevarieat ir>ns and i ^>nlrad^et ions by a 
Witness or I’arty in the same t»r in ditlV-rent Statements, w’hieh. thinigh not essential t<» 
any iniiU'rial Faet. ha^■(^ yet a.'I'nrpitnde ami l)i‘greo of Cnih jiapiiring Pnnishmeid, a:- 
afteeting in no small l>4*greo the liiieresls in w hieh their Stat^anenls are essential, 

C*luuse. 15 ) 0 . ’’J'he Piiiiistimeijt in this (^laiist! waaild s<***rn iiit.(aid(‘d only for Evidence 
given in Civil (Jaiise.s. If so, I thijik tliat. the M«‘asnre of t.he Pimalty should he expn‘.'*«s|\' 
proportiomal the Value Jtfllie Interests Ijilend^Ml l<i i>4' aO'is'ted he rh44.fal,se Kvifhuiee 
There is a inaiiifi'.sl JJitfei<‘'a!4* lau w e<*n a. (?a.sr of'i’wt ntv lbi[a‘<‘s and ()ne oi'o0,0<i0, or ii 
Lack, <»r iH4>re. ''Diere 4>ngijt theis-rbis- l-> bc' an 4s\|ir4-^'^ 1)111* reijei; lu*f\veen 1 Jj4' Penalties 
for ihes4* 'fwo <ja.s4's. M'lnh* Se\‘40i Wsars w-iuld he an heavy Penalty f*n‘ < h*' fir^st. < 
it Wouhl, in my Opinimi, he a v<‘rv unequal Punishnn-nt in the Jailej* <'ase : and while, in 
the ftirnier, ft‘w dudges wudd h** 4lispose*[ t** t tin* !>4 lim|uent t.<; t In* <|i,-,proj»orl ioned 

P<*n!ilty of Sev4*.n Y4\*irs, ami tlm ^ *’ insid<'r it mop* ri'/ht'*-»us m all*i\v' him lo ('seape with 
lm]»unity, the P*Mialty <if Sev'en in the laltt r ( .'as*-, wmild h** seare< ly fdt hy a 

Mau wdio no <louht Iia<] se<Mir4.il an ampler P'orturie for his Family, ami by atnl-by for 
liLs own Enjoyment, as the Hire of his Iniquity. ^J'he, Principle <»f a Man’s b<*ing ]>nnishod 
m a Civil Ca«e acwiialing to the. Magnitmle of lla* Interesth inbunh'd 14» 1 h* atrecte.d by 
iiuzi seeina niialogoua tt> tlai Principle fu'knowlivlgtsl in th<* <^^Kh• of ]>ropi>rti(ming his 
Puniahiueiii in (.'rimiind (^ases to the AlagTiilude of tin*- Crime which 5h<* false Evidemv* 
ia designed to fix upon Lh4^ Party. 

CnAPTKU XV. 

Of CJlTciicrs rdtituif/ to RcUfjton atol Cof^tr. 

Clause 282. This Clause, 1 tliitik, ought tn be qualifii'fl with the Explanation in the 
last but One Paragraph of tlic Note I. 

CHAi-rKR XVIIT. 

Of Offences itffedvriff Llf*. 

l>efiiution. Punishable Homicide, I believe, may W j-«xluced into Two Hca^ls• 
1st. Afurder which i.s premeditated, or withotit pailiathig or mitigating t‘jr- 
cumsiances : 

2d. Homicide wliich is sudden, or under ptllmting or mitigating t‘ircuin«t.arci 
mo^oclese. 


f .Koto^I woo^ my XCetnarka under the Head of Forgery’ 
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The or disKsrimmfttmg CTii^meftattoMr ih hoth these 6eeee ail^ 

be determuied by tne Facte of the Caiie, as well as the Opinioei^ ahd 

of the Claims to which the Parties Ijelong. 

The Code ♦mihraceK both these Heads of Homicide, with an Omission, however, of One 
Species under the Second Head, wliicJi will he noticed hereafter (vide from Page 80' ffS 
these RernarkH on this Article), and the Ilhistrations it has given under each Head seeih 
«uftici«^ut to sIjow the Distinction between them. This is all that is required, os far as 
regards the <rifft*rent Sorts of suc*h Crime, or tlie ditlerent Degrees of the same Clime, 
which it sJjould ho the Proviutre of the Code to C5r>mpri.se. 

As t!io Illustrations, however, serrn to form a suhst;iiitial Part of the Code, or as the 
Siaijflard hy tv Inch certnin Acts arc to he <;onsid«‘red as certain Ciim<M9, 1 think it 
nceess;ir\' to make, a ft‘w OUservalions on some of them. 

The 111 list raiitnis l>, c, <1, e, an<l g are sini]>ly and without any Qnalifioation recorded 
as Acts (»f ]>rcnicditated Murder. Hut I apprehend that tliey c^vnnot, without 
Q.i.i»Lrdieati<m, he declin**d as such, hoeausi' tliey are not a certain, direct, or independent 
♦ Means of I)ejLili, like the Iiistan^M^s iii JIlnstrati<ins a, f, and h, or like Poison, a mortal 
Stah, iV«-. '^riiat Dentil is not tlui positive, nntural, or consequout Klfoci of such Acts is 
not oidy ol>vioii.s iu itself, lait i.s evident from the Po.ssib)lity of tlieir total Failure to 
]>rodiicc any siieli < ?MTiscqu(uicc. '^I’liat they are likely to openitc unfavourahly. and to 
lead hy (’auscs into fatal Results, is ie»t intended lo he denied : hut to attribute tO 

doubtful (-auses a j>ositivi‘ Kfleet, and lo treat as the direct M+‘»ns of <le!ibcratc MuTdea* 
what Jire* at the most, hut of fluhioiis Intention ami uji*?erljiiu Results, would be a vtary 
unsafe and dangerous Uu!<*. 

For these Reasons 1 would reetiininend that the above Illustrations slauild ho qualified 
with Mii^ ('ondition that these ’^J'wo 'J'liings lie irlearly j)ri)ve<l to n-nd* r tlic Acts referred 
to in tluTii piinishahle as MurdiT, viz., that then* was a rleliberaU* Intention to c^use 
l)r;ith, and that the Act j'efenvd to w.'t.s the .so/e ( ^mse DeatJi. For <’xainple,— 

h I'liat Z was not at the 'J'inie in a •K ing State, or under a predisposing (.^auflc of 
Dissolution, a p(>st.lnin)r>iis Kxaiiiination showing that the Disonliu* under which Z was 
lalxniring had not made such an Advatice u]x»ii him, or produced such Destruction of 
.SOUK' of Ills vital Parts as to have. remhuH-d T>eatb incvit;ible uitliout any other 
extci-iial CauHC. 

r.. 'I'hat Z liad no Mt^aiis whatever of avoi<Iing the lli^gt'ring Torture ])ro])fiscd t<f his 
Choice; I hut he was a<*tnally subji'ctcd to it, a.nd that it was «>f a Nature wholly 
insu))pi»rtable. 

(1. '’.rhat Ihc fJonviction and Kxcfution rif Z were solely aiol entiri'ly upon the 
EvidcMKH' of A. 

o, '^riiiit. there was a deliberate. TutiUifion or pns'oneerfed Plan on (lie Part of e to leave 
Z in the Jungh*, with the view that his Death niay 1«; oceasioned by wild Heasta or 
Stfirva.tion, hy a.r»y om^ of Mdu(*h it imiy have Imm'Ii caused, it licing wtrlJ known that Z 
couhl iu‘\a*r cxtiricatr* himself tWim the dangle without a (hiide, and that the said Jungle 
wns iufestc.d with ^vdld t»r ravtaioua Beasts. 

g. 'riial t.hcre was a deliherate Intention on tlie Part (d* A to murder Z, by withholding 
from him in(Mlir»al A«Jviee, the same being proeiirable, and that Z’s l>i.s<^ase was such as 
wa.s not above (I’ure. 

In these Cases the IiitentioTi of eausiug Death must l>e proved by Facts capable of 
t‘stablisbing the same, and not lo be inferred merely from the Fact of the Death of 
the Part^^ 

1 have also a positive Objection to the Case in tlie Illustration C annexed to 
Claus*' 2‘J8 biung at all ti‘eatei.1 a.s Murder. The* Report of Z’s Fa-niily having perished 
at St*a <‘aii by no mejins be admitte*! as a sutliejent Cause to ind\ioc Z to commit Suicide. 

Altliough these Cases um^’ not V>e ]uiuishablt* sis Murder, they are certainly Crimes of 
a minor J )eseri}dioii, for whieh a Punishnumt, though le.ss severe, .should he provided, 
Cbiuse 1’'lie Definition in tJiis Clause is not clear. 

J^u/i ishjfU'nts. 

The Punishments provided in Claizses SOO, 801, 802, 308, ‘and 304 appeal* to be 
unobjeittionable ; but 1 think an express .Distinction sliould be made ^tween the 
dirtcreril^ Degrees of I'riiicijiaJs in a Case of Murder, and in the Punishment accc>rdingly. 

Clause 805. This Law prescribes for Homicide committed by Ihishness or Hegligence 
in the Per|>t'tration of some other Crime the same Punishment as for similar Homicida 
without the Athnupf to commit any other Crime. The Principle upon which no DifFer- 
enc?e is made bet ween Homicide in these Two different Cases is, that in both Cases there 
w8h no Intention of Murder (as appeal's from Paragraphs 54 and 55 of Note M.) 

Accoi'diugly, jis far as tlie Homicade goc?«, the Ofiender is not liable to a greater 
Punishment than that prescrilied in Clause 304 for mere Homicide witliout an Aiten^ 
to commit any other (^rime ; but for the other Crime committed or attempted to 
committed, iu whidi the Homicide ensued, a separate Punishment is awarded^ 
there Is an Inconsistency, for though there is a DifTerenoe between the 
commit that other Crime and the actual Perpetration of it, the same P tyaiAbina^ 
awarded for the Attempt as for the actual PeTj^tmtioi^ It do^ not 
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mote tbeci a^toere rash or ne^lig^ant Act without any Attempt to oomniit luiy other 
Crime* It apjieara iuoonsistent tluit^ while the actual !r€ur|>etratLon of a Oxime is visited 
with no jRiore thax^ Uie Punislimeut annexed to it, tUo mere Attempt sliould be punished 
with a severer Penalty* This seems to require Coiisicleratiouu 

As far as the Mimiicido in the (.'eninvission of some otlier Ihiiue may Ih^ purely of tlu* 
same Description as that de.scribed in i^hmsc 304, I do not see any Objection to the 
same Punishment l»eing awarded, .suia^raddeJ to the Penalty pvesiTibe<l for the other 
Crime ; but 1 would restrict this to sueh Cases only iu wliioh thci«.* is clear and w^tis- 
fiBbOtory Evidence of the Homicide lx?iug of the i)cscrij>tion referred to, whih^ all sudi 
Oases where IdLoniicide has ensued fn>m such a X>egi*<^o of criminal PcTsevi.*raiie<' or Deli- 
anoe of C’ousequenoes, or previous I'ri'parathms indicative of a inurderou,-s Intentitui in 
case of a criiiiinai Necessity, 1 wiaild le^ave entirely to bo dealt vith as Mausianghter or 
Murder, acitortliug to tlie (Vu'euiiLstanoes of thi‘ Case. 

It is proptiscnl in l^iragrajih o3 that, “when a Persoii lU^gageA.! in the t\>nnnission of 

an Ofienct' cm^uses Death by ]>urc Aecddeut, lie shall suffer only the PuiiLsluneiit of his 
“ Offence, without any Adilition on aeeouiit of such aecidexita) Death.*’ The Reason of 
this JLiRW (ns appeal’s from the Art^nmeiits addiuHiil) is, that ib>mi<!ide causetl by ]mtv 
Accident iu the (.%iminLs.sjon <»f a Oriim^ is as innoirent as Homicide eaustsl by 

pure Accident unaitemietl with any Crime whau^ver, or ly an Act whii^h is iu itsidf 
umoeent, the Princijde iu both being tiic same, viz., that tlieni was no Intention of 
Murder or of causing Death. 

" Wliei’o the Hoiniehlc can be satisfactorily ina<le out to have happeuctl throiigl) jam* 
Accident, and to be entirely free from all Chilpability, there can )>e n<> <.^)m*stion but tlmt 
such Homicide <lo<\s imt merit Punisliinent ; but I do not tliink this Prineiple can 
witli 8afi!ty be t‘.\teml<*d to all i/ases in wliich Ibanieide ensues in tin* Pursuit of 
another CJriine. 

Whatever Analogy tlterc might be between Homieitle oeeasiinied by pure At'enlent in 
the CJommissiiiiJ <if ;t Crinn* and lb>micide ensuing from an Aef. innoeimt in lts<df, I am 
of opinion tliat tht*re are (.^ases in whieh ihtM'e is a whle DiHcJH‘mM* between lb>iinc)di* 
arising from an Act inncK^enf in itsr.lf ajid Homicide, t’aust'd in the i'nmmissioii of a 
Crime. This 1 )ifit i*cnce i.s con.stiiute<l by an obvious J >iffcri'iice in tin* Sjijrit ami J)ispi» 
sitioii whieh j»r<*vail in eaeli of these (\*is(^s, not’witlistauding the Absctict* of a real 
Tnlentiou t.o cause Death ; su<’li Spii’it or Disp«>,sition being in one t'as«‘ wla^liy destitute 
of all Mischief or A]»pre]iension to Societw while in the other it is fraught with Dang<*i 
in projiortioii to the t'ireiinistaiiecs of Risk and Mazatd b» Ifnnian Lib* ninler which \i 
is committed. In a Case jierlcotly inimeent in itself tlicro is not Iho lc‘n.st j>isregartl to 
any kiioAvn l^aw', and tlicrefoiv a Sj>irit ]ierl\*etly liarinler^s ; lait in the l*eijs‘.tration of a 
Crime there is a *Sj»iri( and Disjiosit ion <»f ac^tiiaL Mischief, and of ai^solnti* Detianct* of 
all attending <’onseqntoiees?, i*ven where tlicrc is the ioa.si A]»pearancc of an Intention 
beyond a certain or j>articnlar Act <’rime. As ol)servi;d in this (’oile itself (Para 

grajfh oi of Note M.s, ’ No Man can e«»ndnet himself as t<i make ii. abaobdi ly cevtaijj 

“ tiiiit ho .shall Ti<ii be so nnfortunab^ as tn c;iuae> the Dt'ath <d* a fellc>\v <'re.itun'. It is 
therefore reasonable to as'^uinc tJiat a Man in xentnring upon t he <’• •fioiiission of an 
obviously eriniinal Act <hie>; not make it absv>lnt*-ly certaijj “ that if will not. h-;ul to the 
“ Death i>f a fellow ('rr-atniv/' and tliat tlaiif'ie la* cnlms njion the i'rim** with a 
Spirit (»f Dcfianci* of th** worst It <iltvi*>ns l*» peli-i ive, 1 hat though 

there is no Intention or u]>}>a.r«*iit Intention of cjtnsing Dcalh, tla ii: i.s ijevi'.rthcUrss a 
Principle which j>s e*jually as dangenms as the Intention itself, iiiaJ <roiis*:<pientIy ten del' 
ing the Death whieh cn.su<\s from it <b\si»rving of Punishiuent ; w'hih* an A*:t., inm»<*cnt in 
itself, cuimot merit any Penalty, not having b«:cu inlluenced by tin* s;».mc Prineijd*^ 
of Action. 

Iu illustration of the foregi>iiig Argnni(*nt it may In* observf*<l, fhat there i.-; an 
essential Differcncti btitween a Maii'.s g'*ing out wdlh a Injoh:*! (bin for the hiwinl 
Purj^OKC of a Sjiorting Excui-sion, and a Mans gfung <*ut .similarly arnc'd for th*- nnlawi'ul 
Purpose of IioblK*ry' or Theft. Tn the ()ne (’as**, there is jot tin* rem*»t* Ml D**sigjj of 
endangering Human Life ; wdiilc in the- otIuT tint Di^sign it is obvi*ais is against Human 
Life, and should tJu? Thief’s loaded Gun go off, ami shoot a Man tlea*l, while, Mined with 
it, he is wrestling with tla Man w'ho i.s end*‘aviairing to m ’z<* him, this ^t^-rtainly looka 
like a pure Accident of the Kind coniejjif»)at*Hi in tla^ j>rf>p*.»s**«l <Jo*lc. ; but it fx-rtainlv 
js not & pure Accident, for here w'as a pnivdous Disregard of Human Life again.st. wliich 
the Tliief had thus arme<l himself, and it w'as easy to f*»r*isetj that his v/r*:.-»trmg with 
the Gun in his Hand w’lis likely-to he attende*! with fatal (.**inst‘qucm;*\ All this, it 
reasonable to aasuine, in the Case of a Thief or other (bTiuirnd, must have been calcni 
upon by him befi>re he had entered iiyion his criminal ExjKMlition ; wdiilc in the (Jnse nf 
the innocent Huntsman there was or c:ould nf>t have. lx»en aiything of this Fon’h/ghi, 
much leas of mch Veiitxure or Disrcfgfird of HuTfuiii Life. 

The Example of the Pilot, in I^ragrajdi oO of the N</te M, apjsiars to me jo b*- 
another Caae whii^ would adinit of a similar IlJustratiou, ami wot one in whi*']^ the 
•^.HjctUMndecon as pundy accadentah os maintained in the 

. baeauae/in this Oiuie. ipaa a M^unurd and Risk of Huinan Life which it wai> easy 
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to foresee or aniioipate, end the Pilot, thei^re, in mposiiig the 14veB of 
he had Iddnapped and forcibly put upon his Vessel^ must be considered as having 
m with a delU)erate and preinedit4xte<l Disregard of their Lives and Dehaaoe of Ooi^^ 
haences. A it is well known, is at the best Time liable to a Thousand DangijM 

from various (.^uiisos, and the PlJot can be excuf^ible only wlien People voluntarily 
exjKjHi', their Liv«?K in his Ship, hut t;<^rtaiii]y not when he forces them against their 
Will jritf» It Prt:dieainent of jijiruiijent i-)aiigcr and Hazard of Life, though he himself is 
liahU*. to sliare in their Fat»\ 

1 eaiinot concur in tlieir Kocsoning in tin) Fifty-sectmd Paragraph of the Note, that 
tin* A«Mjti*>n of a l^unistiiin nt fn’ IlfniiiciiJc caused in the PerjMitratiou of au OH’eiice 
*• is an Ad<litfioa iiaulc in the vrry wtirsl W;iy/' h<-cause I Citiuiot admit the Kxcuse 
iinnlc for tlic l*ick|H;ckct t^ ho goixl One, f<>r the very UccuiTcnci) of the Accident 
nifeiTcd to in the Not** sln.u ^ tin*. I/nthility of its liaj»j»cning, aiul it is ti»» Palliation on 
the Part of the. Pittkpfwkct lluit he ilid tint ]>reviously e<»nsid(!r it, for it was his Business 
to >V(*igh well everv (jneiiee, and avoid what was likely to J»ro(luco. it ; otherwise it 
j.s fair to assume that he was \ii»miinirul anti regardh-ss of such ('onsequoiice, a Spirit 
which caJinot he i,t> ariy fatal ( a»r*senuc*nc<' wdn-i-e the Act oi*eai?ionii)g it was 

(piite iiimieeiit ami harmless. Were Otl'emleis to ht* allowed io stc.'i!, roh, ami commit 
otlier < hlcTieea w ith p aiia-t ljiipin»ity to all oilier t 'onsetpienees ensuing or a.ttcmling such 
UrinicH, it is ea.sy to perceive ln;w uniuimllul ;nnl rogai'illess tiny will he of all such 
Ctinsetjuenet's, ami w!>at, little Seeurity there nui-Nt he of liinuan Lii’e. 'J’iie Parallel 
dniwn ht*i.w'eeu tin* PieLpoeket who has eaustal l)oatli ami him wln» }i.as not caustal 
Death, liolding them hoi h on the same Fi)i>ting, hecaust* tlaar liitejitioiis were llio samt*, 
tlioiigli the <’onse< I lienees wen^ iliilerent, not, in iii\ (opinion, founded upon a teimhle 
J'riiK'iphi, lus-aiise the PunisloiiiMit. is to In* aw-tnle<l ;ieeor<ljr^.g itj tie* Aimnmt of I'lic 
aeiii.'d ('orisejjneni'es which liavs*. eioaieil. si» long .he*, admitii-il in the same PJa<*o in this 
N’oti*; as there v\ a.s “no great, t'/ue (<» a\oi<[ l•au.sing l)t*ath;' ami 1 therefore do not 
conceive it to hi* nnreasouaI)!■* that ()ne Piekpoelv<*( should he puni.slu'd more severely 
tlian a.uot)i<*r, for fas ohserve-l in the .•saim* Place} “tlie goorl KHeet which su<*h Punisli- 

ment. <*an proiluci* will 1 m» to d*‘ici* People from e<aumittirig any of these f)tiVinceH 
“ wdiie.li (InAvever, it may he <»hserved,) turn into Murder wliat an* in themselves uiere 
“ Accidents.” 

F<rr tlii'se K<‘asons I am of opinion that an im-rea*.ed Punislinn nL slionM hi* ]>reserilHsl 
f<>r < hfenees in the ('omiuission .it' which Death may he caused, liiough m'lt \ oluntarily, 
or hy lta.shm‘vs or NegHgi-me, hut. hy sm*h a He.sult or ('oiise«jm*m*e which it was not 
im})rohahlc to li.appen, a’ml whieli therefore ought t*) li;i\e lieen ealeulate*.! upon hy tlie 
Offender, who therefore ought, to lu* hcM ivsponsihh* fu' the s;iiue. 

'Oj' thr rnttshii/ <>j’ M 

1 think it would h** proper, hy ;i certain Detin it ion, vxliieh Is wanting in the (Jode, to 
sliow' at. w hat JSt.age a. M i.Si-ai'riagi- is to In* l•ousi<lered a criminal (HVeiiee. ; for 1 have* 
known Instances ol‘ W oiiumi luung sent to <’ourt up-'ii 1’liarges of forcilrh* Aliortioti when 
till* Kml»r\o or l‘\et.us could .searei'ly have luvn formed, and when the Expulsion could 
h;ive Ihm'Ji of nothing more tlian dead <*r lifeh'ss Matter. Perhaps it may he, deseril>ed 
(.o )k* a forced Delixery of an Issue ;ifti*r it has attained Life, id* wJiieh it nifiy luive 
heeii depriveil before Delivery o»* immeiliaiely after, hy the Effect f>f a P<d.i«ui or Medi¬ 
cine administered for the Purpose, either hy the Woman herself voluntarily, or at the 
Desire or Instigation ef anotlier. or hy some otlier Person, with or without her Oonsont, 
or hy tiu* Ktfeet of a smldeii Fright w ilfully ami malieiously caused hy the firing of a 
Pistol «>r Ifun I'hise hy the pregm-int Woman, t>r hv throwing npoti her a loathsome or 
djingeroits IJepfile or Vermin, or hy any other Me.ins xvliic'h. aee«>rding to esUiblished 
Experii'iice, is sutHeit'Ot. to eaii.-^e a Miscarriage, w'itli the \vi«‘ked Dt*sign of ]iroduciiig on 
Abortion, for tlu* Purpose of •lestroying the Evideiiei* of Pivgnauey, or preventing a 
(’odieir to uii Estiiti\ or for smne other eriininal Piirpo>:e. 

It is ea.sy to perceive that an .Vhort ion may'l»v* eauseii at a very flangerous Stage of 
(icstabion. and hy Mejvns tin* mo-*t subtle, ami for Purposes the most wicked, amounting, 
in fact, to real ^lur»ler. I liaxi* heard of a young Hniiimiu who attempted to ctiuae an 
Abortion hy firing a I'istol hy tlu- Kar of his *Stepjnotlu*r, with the view of lieconiing 
the soli* Inheritor of an I0.st;ile !t*rt hy his ileeeased Father, with the Provision of it» 
being divide»l heiween himself ami the uiihoru Child, in case only’ of its ]»roving to l»e a 
B<\v. This Attempt, liowever. failed, hy his unpraetivsed and Vumgling Mode of Prooe- 
ilure buviiig cxeitt'd a Sus[iicion id' his Design, and prepared the Wonian for the 

KNjilosiou. 

Although in verv lu.uiy' (Aiscs tlu* Fact as to xvhether the Child vrn» or wa.s not alive 
at The Time the .\et w .is eommitt<*d for profliieing the AlK>rtioii may*- Ih> a Matter of 
Doubt, and w hich is the Ucfisou why' the English Law* d<»es not treat the Crime fui 
Murder, hut a.s a gi*eat Misprision, there ix^rtaiuly inRy Cokck in winch the Pact of 
the Deatnicti<Mi of the lafe of a (''hiId in ventre matris may l>e pi-oved in the tttoet 
satiahuctory’ Manner, by' Evideiict) as to the Time of the Woman\s .Pregnancy, the 3fov6«- 
nient of the ChiM in the lk*Uy, her healthy Conditiwi, and other Circumstanoeo; 

• Burn's Keck Law^ vob i. 134. i Black. Oom.^ vol iv., p* .. ■> ' 



moral ^ 'cortaiu dT^ ft Child^a 

ddrtarojfed'iii tito Wcoid}, aiid the e^i^^vated Form^^i^ whioix ibis Act may ho tromnutit^ 
fogetbeor Frequency of tliis Crime in this Couutwy, I am of opinimi Uiat tVio 

Meausore of Punishment prescribed in Clause 312 for the causing of Abi>rtiou in every 
Shape and mderiA'ery Circumstance is by no meiiUS adequate, or coiup&itible with the. 
obvious Design of Murder in most sueli Cases. 

If I rightly understand the Ke^ison assigned for the lien ity of the pro] k>S4HI Iawv in 
the Sixty-seoond Parngrjiph of the Note M, it is, that any Jiinv up<ui ilit^ Subject “ may 
'** hx this Country be abused to the vilest 1 Purposes.*' That “ thol*t»\xer of bringing a fals<*- 

Accusation of tins Deseri}>tii>u is theivforo a foriiiidablo Kngine in tlw' Llatnls oi* 

unprincipled Men/' It is also obsorvinl, that thtj C^hurgc td'Abta-tiou is C.)ru» whielu 
even vrherc it is not sul^stjintiateil, ollen leaves a Stain on tlie Honour of Fnmilie.s, 

I have to observe, in the tlrst place, that if these Kciisons arc in any ilegna^ admis- 
aible, tliey ought to exclude all Law and runishiuent for Abortion, but are tx'rtuinly not. 
calculated to account mei-cdy for a Mitigation <>f IVnalty. But as n'gartls eitljci*, thcs*- 
Reasons are of too geiM'ral a Nature. There is no Crime but to which tluy are equally 
apjilicablc, for there is iio Law wliich may u<»t be jibiise<l to th«^ vilest Purpt^ses, There 
ia no Charge winch does not leave a Stain on the Honour of Families. "Inhere is no 
Case in which the Power r)f bringing ji false tUiai*gi» maN‘ not In' a iormi<lablc lOiigine in 
the HatuU} of uiipriiuipled Me.n. And tlunv is no Law of which it may xiot with <‘tjual 
Reamxii (if Reason there is) b»^ sai<l, tlcit it will produce mneh Mist‘ry and ^J^'XTor t*» 
reKpectablc Families, and a large llarvt sl of I’rotil to the vlh‘st l\sU of St»eie(^ ; and 
much more in the same Strain ainl to tlu' same l’iirp<‘rt. 

The Object of every Laxv is to jxrevcnt (/rime, for whieli Knd tln‘ Measure and 
of the Penalty is to be inlapted to the Magnitude juid Fx.tt'nt Ktt' th«; t/rime. 'Thi* J'nnish 
merit in this Ouse is for an Act justly hehl criminal b>" all Laws and Onuntvit's, viz., the 
Destruction cif Human Life; for though tin* Infant is not \'el. a'^ ihe lja\v^\'ei - say, in 
reriim natura, it is still Life, xvliieh ht>t.}i th*; Laws oftiod and Man dee!.ii-e (iip*»ii giwjd 
xiud substantial Reas<ins) to 1 k‘ unlawful and w iekisl to destroy ; and it i> a Oiinu* wdiich 
in this t'ountfy is of most freejuent l >eeurri'ne»'. 'Ph*' Law' <Mighi, fhendore in tills 
to proevetl exactly ujnui the same Princ'ijih.s as in all other t'a.vt's under similar t’iivuin 
stances, W'ithoiit any llega.rd to ('< »nsidei*atioiiH which can nc*ver siqiersi'dt^ the Neei-.ssity 
of a J..aw where a (/liiiie exists, or be jicrmittvMl V» weaken its h'jVeets by >aibstitiit.iiig a 
partial or inelfectiial Punishiiamt. 

Secondly. l’hes«^ lh'as<nis are advanced ixcliisi\ely of Tw^* (/oiisi4lerations : One, that 
Charges of tlie Nature rift'rred to art^ never brought until the guilty Female ha.s lieeu 
discardcjd by Jier Family and J*Viciids, and tin*, Stain on the Honour of thi” Family has 
already been su.-.taiiied ; and llic other, that there art^ l^aws and Cheekr-. tt* le.strain the 
vilest Pests of Sticiely froin so ahiisiug this «u’ any other J^aw to the vilest Ihirpose m 
st> free and unconstrained a Manner as is hen? sujijwised. Aeeording l<» my own Kx|>e- 
rienci^, though limited, and the Impiiries 1 has'e* made. 1 bi-lieve it will be dilfjiMilt, if 
not impossible., to ]>roducHi a singh* lustanee in wdiieh a VVoiuan lias been a<‘ensed by any 
PersiUi of the Crime of illicit Abortion wlio had not .dn ady hist her (diuracter, and bien 
discarded by her Friiuids and Relativt's. 

UjK»n the wliole, therefore, I am of opinion that tia' Me.i'^ure <if Punishniefit pro]io.«ed 
in the ( Vide is rmt ;nlapted for all ('ascs, and that an ije rease.l Penalty ix neeCHsary, 
■wliicli must be rcgiilaU‘d by refereneii t<i the mo’>t h<*in<ins l''ornM in wdiieh t.his < 'rime is 
Bometiuuvs coininitte.fi, and by tlic bf'.st Ojunions and Senliinent^ of the, Kuro]n an Jurists 
in general. 

Of Hart, 

Among gricv'ou.s Hurts di'serving fif Tea Years riiqirisonment are de‘-eribed the 
Privation of a Joint, a Disloo./itiori fif a i5one, an<l such Hints as eaii^i- the Sulferer tf> 
be “in bodily Pain, diseased, or unable to folh/wr Jii,'^ onJinary Pursuits during tla* SpaiM" 
of Twenty Days.” 

These Things are lai<l do^vn in an absfJiite arnl uiiqnalified Manner, ,<^.0 ihat, :iccor«iing 
to ihe Letter of the Law, the Terms “Joint ” and “J’w'enty i>ays “ nniHt. df-teniiim* the? 
Measure of Punishment, ami it is easy to j>erceivc that tiny are not unlikely to leafl 
to or furnish (Jlround for arbitrary S»‘Titenees, too scm r**, and di.sjjn>p(>rtif»nate to Um- 
Offence, for the. Joint or Di Ji>catit>n may bt» of tlic least Impoxtam't., and the injurefi 
Party may be subjected te “ br^Jily Pain, thseased,'' i*j- “ iinabh; to h llow his *^>rd!naiy 
Porauite,” for not Twenty but Forty or Sixty l>;*ys. without the. Injury bcim? in 
the leaat datigeroUH or iTn|K»rtant. 1 Iia^e knowfi ttf n Casf* rii<‘d by in;-. “-^''If in which 
ft Part of ft MafPa £ar had been bitten </ff hy another in a Quan'c), ami though th^‘ 
Award waa of no Oonsequc'nce, nor the Injury of miy material Consilej ation, tin 
injured Party woa in bodily Pain, diseased, »ud unable tf? f<Jlow bis f>i'dinai i' Puivuits 
for nearly Two MontliH. But surely Ten Yea.r« of Jmjiri.somncnt for a Ciue of this 
Natui« would be beyond all Proportion. 

It is indeed observed in the 74th Pan^gruph of Note M that in «py»ortif>ning the 
Funifdiioent boUv the Extent of tlie Hurt aiid the Intcntioii of the <Jifend<^r have bceii 
taken into eomdderatioti, aiid tlifj;. be«t Criterion of these Particular?* it is ol>servccl in 
the same Pamgraidi ift of Time during which a Sufferer is m Pain, 






OrlSSSS&r it in ackiowl^d in 

n defective One it certainly is, ae maj M |MMvod ihMn the Inirtww 

' t think ther<i i» a much safer and simpler Oriterioct by which these Thii^ 
judged, vi? 5 ., t)i« real Extent and Nature of the Wound or Hurt, and the OireuM 
under wKicIi it was inflicted or caiiscrd, fw may be ascertained by the ordinaiy Cknonie'^ 
iKfrsonal J TinfM-x-tion, sui^eal Exniniiiatjoii, and oral Testimony. ■ ’ ; 

1. therefore fully agri:^ in the ()f)iinr>ii cxi>res«ed in the Code (Paragraph 71 <*f tnt 
Nf>t(- referrtsd to), that the Law of the Fnmch Penal Code, which suggested the Pro¬ 
vision or Crtteriou in question of Twenty Days, “is undoubtedly One of the most 
fjxceptionalile Laws in the t?od<f/' and “ ouglit to have been comi>letely recast/' 

I ac'C<irdinglv j>roj>ose that this Criterion, and the Expression “Joint,' should ,be. 
omitted in the Code, jis ciilcuJated to he productive of a Penalty which “would be in 
the highest Degiet* unjust and cruel.” The J>i«tinction between Hurt and gneyouS 
Hurt Heeiiirt to itk*. to hf/suflicient; wliilc the Difference between them may be ascertained 
by medical Ophium and c»thL‘r Evidt^ncc. 


Of Rmtralnt and 'wron{iful Confinement 

Tlio fuM Pfiiod of Iinprisoniuent in Clause 3J55 for wrongful Confinement is Three Years, 
in luldition to ^J'hnni Days for every Day <if such wrongful Confinement. Clause 336 
pre.H<.Tihes ih«-. same Period of Threes Years, but adds, ‘‘ in addition to any Term of 
Imprisiiniiieni t<j whi<‘h he may be liable uiuler the last preceding Clause.” It is 
not clear whether by thi' Wor«ls ** any Term of Tiuprisoimient under the last preceding 
ClauHo ” is meant the full Peri <k1 of Imprison men t therein jirescriKsI, viz., Tliree Years 
more, with the 'flirec Days for t^very Day, or only tlie hitter, viz., the Jkitio of Three Days. 
If Tims; Years more, tl»e total Pi‘ri<id will be Six Veam, be.sidc» the Three Days for every 
Day, whieh 1 aji])rchend will be excessive. 

The siime Observation as applicable to Cla.itsc 337. 


Of Asm.vlt, 

I should object to the Definition of Assault given in this CVjde c»ii account of its 
“ quaint IMiraseology/* as aekuowUslged in the Code, (Note M, Panigriiph 87), and the 
liaise and iiiideteniiiiiab* Expressions used ; but the Term A.ssaiilt is itself sufficiently 
intelligible, iuid the Illustrations show the Njitui'c of the Acts which tlie Designation 
AHsanlt eomprtdjemls. If, however, a more iieeurate and }>roper Definition be considered 
desirable, that given in “ Williams’s Justiee,” Vol. 1., Page 218a, Bluckstoue’s Com- 
ineiitary, Vol. 3., Page 120, may, I think, be substituted. 

] haVI! zio further Obsei'vation.s to make under tliis Head. 


, Ch.\i>tkii 19. 

Of OffKNUKS JigailKSt PUOPEUTY. 

Of Theft 

f’lauses .SOI, 3fi.’>, 3fi6, and .367 prtiserihe Puiii.slimentB for Theft, without reference to 
till* Amount or Value of the Property stolen. I cannot discover any Explanation for 
this thnission in tlu^ t^ide. That eontainiid in Paragraph 27 of the Note N is merely 
to aeeount for the < huission to distinguish Theft from any other Act merely venial, by 
defining th.at the PiV»perty should be of “ soine assignable Value.” 

There e;in be little Doubt but that the Cbject of Punishment being to render the 
Dreail of it supeviiu* to the- Temptation to C^rime, the Measure of Punisfaneiit ought in 
every (/asi* to risi' above the Advantage to be derived from the Offence. Three Years 
Imprisouiuent (the maximum Period in tlie Three. First Cyaiisc^) would certtunly bo of 
no Conscqueaict^ or C\>noern to a. Thief >vho oxiHJcta to obtziin or has actually obtauned 
a Booty of One or Two thousands of Rupees or more, which he knows is a great deal 



orfect Impunity in me 
where, so far fniin its being a Preventative of Crime, it would, from its Lenity, or entw 
'Disproj)oi*tion to the Advantage in \dow', be an Inducement to the Commission, of 
Theft. It w'-ould further Ito j»roduetiv<* of a very unfair Inequality in the Distribiilim 
of Punislnuent, since it must place upon a Par the Man who has be^ gndty of a 
Theft from Want or Necessity with the Tliief who has purloined a Set of 
or other Pi\qu‘rty worth 50,000 Rupei^s from the mere Motive of enriching hiniself.; 
tn other Wonls, it must subject a Man who has stolen only 200 or 300 Bn;pee% 'er 
i>erhaps much less, to precisely the same Punishment, viz., Thr^ Years, as the 
has gziined a Bocity of Two or Thix^ thousands or Fifty thousands of Rupees, so 
the Act was simple Theft, such as is contemplated in the X«aw in question. 

.. 1 am therefore of opinion tliat the Fux&ishtneqt fw Tlmft should be 
.lvalue or Amount of the Property stoleuy as .as it is porable to asoeitadm 
of such Property ; ysrhemi it i« potit .the 








V fioem.to repM^t the mere ' 

Hi'mik Oiwwni attend^ vdih Sueceaa) m mifficSent to conatittite Ektortiou ; but 
t|Mm>|a 9^ with whid» it abotdd be qualified, as fonxiing an asHentiol 

» tl» Urime ; via, that the Piwty has no other Alioniattve, but either to 
%^lQ[^jr with the iDemaxid of the Extortioner or nufler tlie threaUmeil CoTisef^nenec, The 
3t>atigar to Society consists only in Atrocities w'hich Society cannot piweni without the 
v4^ of the Magiatrato; but it would tie an injurious Abuse of liir^ Time to cull for his 
biterf^rence to supply tlie Want of common Sagacity, and to substitute his Power 
VI the Place of ordmaiy Prudence; and individual Precaution or Means, wlych wtaild be 
sufficient to defeat all undue Attempts to cause any iml Injury. Ti> elueidato my 
^eaning I need hut refer to the Illustrations. 

Illustration A. Tlie Threat to publish a dofiunatory Life of Z. was not surli a^^ t«» leav^e 
2. no other Alternative but to comply with A/s llemand, for it thrcaloniHl no such 
inunediatc Danger as to leave Z. no Time to resort to legal Measures i.o j)n*veTit A. from 
putting bia Threat into execution, or to leave him no Op}K)rtunity, if exi'ciiUnl, of 
completely refuting the Defamation ; it was not such a Throat as "loft no Room or 
Hope of its never being enforced, bectiuse it nuxy ho fraiiglit with groatc‘r L)angt}r to the 
Thj^tener than the tlireatenod, as it would furnish a legal (Iround for a thiminnl 
Cr Civil Prosecution ag^iinst the Offender himself, and iviidiu* him obnoxious to Society. 
Cfonse<iuence8 which have a powerful Weight, even, it is bclieve<l, on the most abandoned 
of Human Beings, and which the threatimed Man may easily anticj|»ate, u<*t to allow 
them to frighten him so easily into a C4nnpJiaiux; with an unjust l>eniaiid. 

The other lllustnitions, except e, may be used in tJio same Way, Is'ing ^>J>cn lo tho 
same Remarks, mutatis mutandis, as by no Mtains of that pressing Natiin: as ]e/i>'e.s no 
Alternative but CompHanew 

With •referentxi to Clause 369, I think the Punishment slamld be |>rnport.ioned to tho 
Amount or Value of the Thing extortcMl, where sin-h Value «*mi }»c nscrertained or fixed, 
and this upon the same Principle :ls that alleged I»y me with n-feivnee t*! The*!!, from te 
which (UvM admitted in the Note N, Paragraphs !2tS and 29,) Kxiortiiui ilillers but little, u 
in some (^ases, and ind at all in-others. 

Tlie Remarks I have made in reK|M'et to the. Instnuces in tin* illuKtratioiiN secin 
applicable to the Thn^at refcriv<l to in Cians<! 373, for I dt> not tliink it a Caso of 
such a pressing Nature as to leave no other Alteriiiitiv^! but C<»jnplianct\ 

I think that the maximum l*eiialty for a invn^ 1’hreat r>f the. Nature reh^rn^fl to in 
Clause 371? is excessive. I know it is consistent with the KTigli.sh Law, aeeor<ling to 
which maliciously to threaten to rwexvie any One of any Oime jainisliabh* with J)<*:ith, 

“ Transportation, or Pillory, or any other infamous Crime, with Intent tu extort Money, 

Security for Money, or Goods, is Felony pimisltablo by 1'runM]>ortfition foj- Idle, 

or any Term not less than Seven Year.s^ or Im]>risoiiment, with <ir without Hurd J^fubour, 
for am-' Term not exceeding Seven Years. But I do nut see sueh KviJ or r)ang4ir in tin; 
bare Threat as to render so .severe a PiiTiiHliinent ner.vasary, for iH-fon* it is ixecuted it 
can do no Harm (I am HjM^fiking only c>f liaro llm‘at) tljc JVrson threatened, but must 
rather subject the Threatenc^r himself to Piinislmient. 

I tlunk that a moderate Fin^, or short Imprisonment, or botli, would be au adc<}Ufite 
Punishment. 

Of Crimdnal Miaap^yropriation of Property 7wt In jtomr.Htfhm. 

Clause 383. The Expression “ fraudulently take..s" in the Th^ginning fif this CJlnuHe 
seems t<.) apply even to the Case cxeept<=!d, which in the Exc<*piion " is fh^elarcfl not 
to be an Offence. Thi.s Mode of wording was of wjurse, if I am right, a mere Iiifidvcrleiicf*, 
but should be altered. 

Tho Exception and Illastration “A.'' declare the taking and appropriating of Property^ 
in' certain Cases to be not an Offence, or a fraudulent taking or aj>p?o]*rialing. TJje 
Way in which this is dcKjlared seems to exclude all previous M<*;wnn*H for !i.s<*eitaining 
tiie Owner, and to authf)rize the Appropriation even when thewe i.s an ostensible <Jwner. 
AQ Property must be presumed to have some Owner, either tlie actual Propriet/)r of the 
Property itself, or the Pn>prietor of the PremiseH wlicrca the Pro|K‘rty in cpMttition may 
tM^TOUXid, and this may }>e a private liidivirtual or Government. 

. vjfte .iShds Reason I am of opinion that the Lfiw upon this Subject shmihl be qualified 
% Provision to the Effect that the Api>ropriation should iir>t lie legal without 
Notice of the Fact to a constituted public Authority, arirl due Pul»licity r>f the 
Mane FMI ihroug^ him. 

W3& tilifermee to Clau£^ 3^^ ^rod 385, I think that the Measure of Punisi)ment slioukt 
bb rqgpiSa^^ Value of the Property, the same as in Cases of Theft, from which the 

Acts described jii the said Clauses do not differ, especially tlie One referred to in 
eSauae 38S, ibr, by isbist 4 ^ Designation it may be calleil, it is certainly Tlieft. 

:: .The Pwagraphs 23 imd 24 of Note N, for not designating it as such 

if it is not indeed perfeetly fiiUacioiis, becsixse, in the 
. f gana diate Owner enr itiot, the Aet'is evidenilj- coininittefl 

' Aeb. in il>« Animas 'ferandi is menifrst' In 






Of CrimiHul Breach of Trust 

Clanwe 387. I think thiit tJni >r«asiir<j of Punishment should l>e proportioned to tfate 
Value or Aiiuaint of tls' Pn»jM!rty iiivolve<l in the Breach of Trust. 

ClaiiHe 388. The Misappropriation of any tiling contained in ti Letter or Packet of 
the Nature of Prope rty ought, I think, to be punished as Theft, with reference to ite 
Value. 

Of the recrivin^ of stolcAh Proj^erfy. 

ChiuKo 3?H). 1’iu! Mejusun; of Punishnumt in tliis Cawi should be i»roportioiied, I thinks 
to th«i Valias of the IVo^wrty, where the aaim* is ascertainable, in the Ciises uf simple 
Theft, or iwicordiug to the Nature of tlie Uriino hy which the Property was acquired in 
otluT (.-ascH. 

Of Cheat hitj. 


OJiuisc Thf* Dtdinition in tliis (JIaii.se seems to embrace every Case without. 

Id.stincrtif)!! in whicli Fraud is apparent, whether it be such as may liav'e Is^eii easily 
guanh'd ;igjiinsl. or Tu*t. 

1 think that in thi.s (‘.iscmis in Extortion, the laiw should be expressly qualified with 
a Provision for excluding from the •Mirisdietioii of tla^ (h'iiiiinal (Jourts such Acts which, 
though ap]»arenlly frandiilont, msv yet have been fairly guardetl against hy common 
Prudence, or whieli were not iieeoiiipaniisl by any siu^h*Artifice or Trick as was beyond, 
llunnui Preeaut.ioTi, and this precisely for the same IhjasojLs as th<»se mentioned under the 
Ileiul of Extortion. 

f think the Distinction referred to in Mr. WilHanis’s Justice (V<d. II. Page 584 *} a very 
jirotKU' oiu*. It is tlit'i-e cibserved, that '‘the true Distinction that ouglit to Iw attended to 
“ ill all tJases of this Kiiul, and which will solve! them all, is this, that in such Impo- 
“ sithms or D(MM its wdiere eommoii PnahMU'c may guard Persons against the suflenng 
•• fi(»tn them the OtU'iiee is not imiictable, l»ut tlic Party is left to his civil Kemedy for 
tin* P.ediv.vs t»f the Injury that ha^^ Is'cn done him f<*r, a.s he ofisi'rveH in another Place, 
Page 083, “the Court Will not sustain an lmli<*tment wlien' one Man makes a Fool of 
aiioihiT/' But he explains : “ Where false Wi’ights and Mi^asures aiv used, or false 
“ T<.»ki‘ns prothieed, or such M<*thod.s taken to tjheat and deceive as Peojde cannot, by any 
•' ordinary tJare or Pnidejj(M\ )»t» guanhsl against, then it is an Oflenert' iudictable.^^ 

This Observation with respei^t to the Detinition would not have been necessaiy but 
that (\'ises are luiutenqilatttl in Illustrations g, li, i, and in Paragraphs 45 and 46, as 
Criminal ()treiKH\s, whit^h it (loes not a])]>ear proper or cx|x?dient should be dealt with 
4is su(!h. It is to be observ-eil that the l>aiiger to Society is in Acts lieyond the legal 
(Joiitrol oi* Sphere of Human Means, The Acts rofoiTed to in the Illustrations and 
l^tragl•?lphK iii <piesti(ui an* no| meh Acts. Thi*y atford every Opportauiity and Menikia of 
Inquiry ami Det«'etu»n. There is no Dangi*r whatever of a Pei*Bon V^eing duf^ed or deoeilred 
in i.Jase.s of similar Nature, nut even flu: “weak and credulous PersKin/* for whose sake 
tlie Law np]»etirs to have been stivte]ie<l so far. unless, indeed, he is so weak and credulotis 
iis to riualer him unfit for the Magagement of his Alfair.s. If the I^w must step in to assist 
4,he wilful Neglect and (tirelessness of a. Man in (Jases of the Nature alluded to, whore his 
C\miiiu>n Sense and Mt*ans were sntHeieiit to guard him against Deceit, then there will 
hardly he ii ( Wi in which tlie Ht‘lp of the Magistrate may not Ik? demanded. A Man 
may, for instance, ileliver his M*mey for the mere re king of it, and then go and complain 
to u Judge that liis Money was taken from him. It is not the lleoeptioii that is so much 


to Ihj cousuhuvd, as iu.sisted upon in the (lode, as vidiether that Deception was. avoid*, 
able or nut, for not only itaii that Deception W of no coiiseqiieiic© whatever to iSocdety 
wliich eimld never have produi'tMl any Injury but by the wilful Ptsirmission of the Party ' 
alleged to have biHrji deccdvei i, hut tlie Evils w^hich wotild result from every Caise of tjbe v 
Kind btuug made eriiuiually punishahlo would be inucdi more serious and injuriouai:^ 
S;^iety than tlie Dtx*eption can over ljt\ It must ex{>osc to .Ridicule Tribunals of 
who couutonauce such alisurd and silly Cases, and allow their Time to lie taken 
ifae grave and aoleiuu Investigation of the Q^esttou, whether the Man who aUowitd 
Idmself to be thus easily' du(XHl was an Idiot or a Man of Common Sense, It Trill htWifr, 
.,cjk>wn tlio Barrier bctw'een all ciuminal and civil A.clS[ confounding them .togetib^o^^^d^ 


wide ,£>ooi^ to endless Criminal Prosiaeutioiiipf wo/m Pretexts tlie mo«t 
and destroy all mutual alia PSaitili, Sat 

W mm Ivat ibeA the x^adar laay bp!3i|^ a 




j nd t&Uiil lUijpiitetiaii^a^ ;! 

Gi ^,—^^^wsrafitte 
. 48 and 47 on have nor F^oroo but witli vospect to Ctam of ndb 
, bein^ YoaQy daagoitms to Sodoty, aiRo cnit of Homan Fowckt of guaarding 
, mxA tiijb tMY be easily made out by Gitoamatanoea^ of whioh the peoidiar 
_ »of SiiDplidty, Credulity, or Weaknese of the 01:geci imposed upon will of ooursB 

.;<ilPi^Oisa 

< As to what has been said in Paragraph 49> it does not at all alter the Case as aigued 
for A'« boosting was not Buffioient to deceive Z, for it was in Z s Power to 
;^pt8oertain ilie Truth or FaI»ehood of liin boasting, and it Was Ins lluHineHs to have done 
b^<irs he allowed it to have any Weight with hint I do nut see any Fosi'oe or 
v JBdervsney in the other Argiimeuts advanofKjL in this Paragraph. 

'' CSauses 394, 395, and 396. I think in this, as well os in Oises of Theft and Extortion, 
the Measure of Piiuishment sliould Ihj pru[>ortioncd to the Value i>f the Pmperty cheated ; 
Ibr One or Two Years Imprisonment is certJiLnly no Puiiinliment for a Man who has 
oheated, and placed beyond the Means of Rec«)very large Sum of Money w hich Fifty 
YoBrs honest Laliour could never ac4iuire. 

I have a Doubt whether the Case in Illustration “ A '* of Clauso 392 is not one of 
uttering a Forgery knowing it to l»e such. If so, it ought. I think, to be placed under 
'the Head of Forgeiy. The Punishment contoinplattHi in the CIjlusc reien'cd to is 
tiertainly not adequate to such an Otfeuce. 


0/ JUitichief. 

Clause 899. The Definition of Mischief in this Clrmsc serms to confirur it f)nly to Glides 
in which Property alone is involved. Jiut it is obvious tiint Mischief may be coinniittcil 
in a Diversity of Forms, ftn<l uiwler a Variety of Ciroumst:uK*<»s. 1 think tliiit the 

Definition in Blackstouc* is m(/rc explicit and fonij>relHmsive, viss., “ nudicious Mischief • 
** or Damage is such ns is d(>ne, not animo furimdi, (»r with any Intent of guild tig by 

another s but eitlnu' out of a Spirit of wanton (h-indiy, or bhuk and dhiboUcal 

" Revenge ami 1 would juld, “ or a w'liiitoji and vicious Dispoidt.i<jn, or injurious or 

wicked Frolic/* 

Clause 403. Tlie Im^irisonment of Two Years Mischief to any Extent above 
100 Ru]>ees seems inadec|uate. This Princi}>]e which dircct.8 the Monsure of PuniBliment, 
viZi, the Amount, of Loss occasioned by the Mischief, .should, 1 ildiik, Ik^ carried up higher 
along with the Funishmerit in ]>roporiioiL 

Clause 404. This also refers to Property, but prcscTilxss the ruidshTmmt without 
regard to its Value. It also do&s not u])pear wd>y thc*^ Imprisoninent ffjr the fK>isoiiing 
the Cow in the lllustra^tion ‘‘A" of Clause 401 sle^inld Ik^i only Two Years, while that 
far poisoning of any Animal" which fwirclnince may be a Cow i.oo i»r tlie same VaJim, in 
Clause 406 should l>e Three Years. Tiiis ajtpears to be an 1 neonsistc^nry tliat n^.quires to 
be considered or ameiicled. 

Clauses from 406 to 416 seem to make no Distiuctinn between tlie mere Attempt and 
the ac^ttud Pcrjjetration of a Crime, for the Hamc <'f l’uni.'<hmtrnt i« pr<‘N<*rjUd 

for both; and in the Absence of an expresa Distinction it is questionable wIlether a 
Judge may make such on his own Authority, w liilc Die La w certainly leaves it discretionary 
, with him to award fiir the AtU'ihpt the Kamo Tnaxinnnn Punishment as ff>r the actual 
' Perpetration. If there is any Diffcroncti l>€*tweeii the Tw'o, there iuight, 1 think, to be an 
. ^piesB Difference made in the maximum Punishinent for Kich. 

Causes 407 and 408. I have a Doubt wdiciher the renulticm in ihf»K<; C-laiiMeH arc 
, Bidi9M]^uate to the Acts referred to in then), for tliey may in <vrtain ('aws he prodm^tivo of 
gpiln4<srablo Damage or Danger. I therefore think that the Penalties siu»uid be proper- 
as ipucb possible to these Cousideraiiona 

vv CUAPTKR XX. 


0/ Offencee relating to Donumenis. 

f * '< 

"^04* is one of the Two Offences* which are the Bane of this Cotintry; hut which, though * 
.’J^ji^^^Criiiies the most prevalent, are yet the least punished ; not that there is no Law for j 
l^i^Vai^aifatttCsni, but that that very Law is its Pr.^.iection, fb.)m the Enormity of the Punisb- 
';4(Wiftt4t.yiteiifl^ witliont a Discriminaiion of its different Degrees and Circumstatioes, an.! 

in Evidence which it requires tor its Conviction ; so that while, mi 
Severity of the Penalty renders the judicial Officer loth to sulgect the 
.so unaqutu a Punishment, f<n* what in a Maj«>riiy of Cases is comparatively 
and such are the Hass of Oases daily brouglit before Courts, 
ill** btiltr Miautia of Proof required ibr the Oonvictiou of these Offences, 

beytwd theBeiudi of Punishment; and yet it is not to bes 
seldam Ninety-nine iiv^ ot a Hundred Cases of a 
rttmei^ acn not oil d«ar; 'axhl obvious as N<Kmday, 



«i«0 Aa'.Hm 

Certain loid ixii&ediate Putdahmeiit, which nmthw tiie existiDg iLftw ndr laie * 

oiie^ W'hich* is sitnilar in Chaiiactcr, is calculated to secure, it is evident' thw' ^ 

capable of eiwuring it is a1;sK>lutely necessary, whatever its Character mi^ht 

civil or cnniinal, jjrovidttd H ia uniform and eifecttial in its opexutioi), and neoeenaiy ted 

beneiicnHl in its Olyect. ; 

Tiiesf,* 01)fU!rvatiow5 are intended sj:>ecially to refer to Two particular Classes of Forgery ; 
viz. lirst, to tlLr>»e filed or prcxlneed as Evidence in Cases of a Nature which are made 
Matt<‘rs of liivestigation before the CV^urts ; and second, to those intended for defrauding 
the (hiHtoinB, Land or Sea, or for violating any Bevenuc Law respecting any Article of 

Kevfjjiue, • 

The llomedy 1 would jrmfKJSt) for tliestJ Two Sx>ecies of Forgery is, though of a penal 
Nature, yet of n Huniinnry De.^oription, to be enforced without the Formalities of a 
CriiiihiHl Trial, l»ut »»rily within eertain Limits, embmeing the chief Mass of such Casea, 
which arcs tf>o trivial f<»r the heavy Penalties of the Criminal Law, and too subtle to come 
uinler its Conviction, or in wiiich alone Punialiment is so much required and yet so 
entirely evuiled. 

I would ac iMudingly propose that these Two 8j>ecie8 of Forgery should be entirely 
excluded, not fnun the (Vimiiial Code, but from the Forms of a Criminal Trial, a special 
J’rovisirui bring niadr f<»r them, viz,, that they should be immediately taken cognizance 
of by tlur .fiidioial, Magisterial, or lifivonuo within whose Provincti the Forgfc'iy 

may be eniikinllted c*r utU-red, and ]>uiiished with Fine and tiiiprisonniont, i*) be regulated 
according t<f the Value of the Pro|>orty which is tht^ Objecit of the Forgery, or the 
Natiin- and l)rscnption 4»f the Forgery, his liecision being left <»p<*n to au Appeal to 
bis iIl^r)cdiH^^^ HUj>erior Authority. 1 would limit the An>ouut which should render 
such ForgiU'ies .siiiuniarily punishable by them to a cei'taiii tiiiiu, say, 1,000 Itu][>ecs and 
iiiidei'. 

Hi'sidcH t.h<* abuve Twf) CJassefi, there i« a ThinI, viz., Forgeries produced either in the 
Shapi^ of K\i«h ni*e, <1uirg*'s, or Complaints, being fabricated or dra-wn out or signed by 
of.hiT.s than tiu* Ptu*soii to wlami the Docuiiu'iit or Signatiin* is aacril»ed as tlie J\uth(ir 
tluMvof, but Uit* Object of whifh is not Pro]H^.rty, but an Injnry^ to the iVrson, CharaetcT, 
ill* other Intenjsts tif an liHlividiiab These (^a.ses also beiiig of tlu; Class first mentioned 
a« Forgeries not available j»revuiu.s to a judicial Investigation ought to be brought under 
the same Kiiinniary Law. 


1 would recommend ihf‘ alM^ve Po-wers to be vested only in the Officers from the 
Principal Slidelej- Anu***ii and Head Assistant Coll<*etor and n[>wards, whether Judicial, 
Magistf^rial, or Revenue, and that tlie inferior Autli<iritie,s of tlic Buiiie Description slioiild 
Ik'^ aiithorizeil in all f/ases of forged Documents j>nMlTieed IxTore them for 1 iivestigntion 
to ffirvvard tlu'in to tia'ir immediate Su]>eriors, for Coiisideratioii ami J )isj>o.Hal by them 
according t«» the above pro|Mis<Ml Provisi<iiis- 'J'he only t >bje«*tion which J am aware of 

U*ing liable to bt* alleged against thi.s Mode »>f Punishment is, tliat it may' lend to 
deter PtMipIe iV^mi preferring their (Maims before the Courts of Justice, Jest their 
.Docuim-nts, thougii bona fide, may, through l!iistt\ Ph'ror, or Pivjudiw, be condemned as 
Forgeries, ami tlu'mseKes remli'red liiible to Pnni.shnu'iit. To this Objeoti<in I have to 
reply, that it is more subth* than solid. Tn th(» first ]»hitx% it i»resupposes wdiat ought not 
to exist, viz,. Haste and Ihvjuiliet*, ami what nui.st exist in every Department, viz.. Error. 
1 st*e n<* Reason, 11ii'ief.av, why a Power of Punishment may*^ not la* cuinmitted ns much in 
the ’’J'ribnnal reeommemled as in any other, where all these Defects may’ equally exiot, 
and w]iei\‘ in4h'ed tliere is h'ss (Mianee of Amendment, since tlie Opportunities of an Appeal 
are liillt‘ or none. If the Objertion, tlu-refoiv, is good for iinytbiiig, it is unfair that it 
sbould be ct^iifined only to this Department, when it may*^ be urged with equal Force 
or Truth in regai^l to all otlu'rs over wdiich Human Power proside.s ; and then tliere is an 
End of all System, for lla.ste. Error, and Prejudice must by a Parity of lleason be 
flowed to |R'r\'ade tlie wluJe. 

Seeomlly'. 'Flic <>bje4’tion supposes an Improbability, fora true and genuine Document 
may fail of Proi>f. 4>r bo op]M^sed by some counter Document, but can never be convicted 
of Ftu’giu'v, and ilie Confidenev it inspires is that Fear w'bich it is supjx^sed will 

deter its Exposure to juiblii* View or judicial Investigation. Const^qiiently, if the Law 
recomuuMi h d above lias ii Tendency to debar the Institution of Claims, that Tendency 
will happii v be eonfmed to Claims frainde<l on Fraud and Forgery alone, wdicre Detccticm 
and Punishment are sure and certain, but csertaiiily not extend to Cases supported by 
honest and bnua tide VouoIierH, in i-cspect to which, whatever the Success of them may 
1 h>, \\n sueh Fear can naturally exist. But lastly’’, if of Two Evils the least is to be 
chosen, m:ecrding to the good old Maxim, it requires not much Understanding to 
determine which of the Two is the least,—^the Existence of an extensive and penucionB 
Evil,—tir a Law whose vitol Efifoct is the opposite, good, ikoiigh, like all other eubltmteT 
Hungs, it is not uimttended with some degree of real or imaginaiy IneoikveBieiK<% 
wdutA indeed in the present Instance is to me obvicrasly but the latter. I have emSy 
iurtiier to refer to a few additional Bemarks In defento of the summary Mote of Pto^ 
oeeding here recommended, which have been mate by. me under toe Heaii 'of 
the Clmpter of Oflenees against Fublto Justice; ^ 




,,, „ _ __„ . .OodedoeB-'ijiiafi' 

. , ‘^^CfMaae^ imd u, 1 &k tasentiiU. Pomt*^ 

&hi» tha^ iJbe Fahr}i>a<^,<^ cithar. .In ^ol« or. in part» shiiuld b« 

, ‘tigmi.* , 

the ooontesftit Signatme or 3{»rk ^ould be to an isjuriotut Fnbrica- 
iion, or' (if Ae Dbcftmeut be otherwise not unlawful) essential and necessary to give it 
Value or JBfiect. 

Forgoxy may be reduced into the following Nine Glasses : 

First. F<Krgeries or Fabrications expressly intended ft>r and nuule ust' of in no other 
Way than as Evidi^neos in Court^s of or l>eii>re Revonue, Magistoruil, JudiciaJ, 

or other Officers, in regular or summary Suits or Ciises, or otliei* .^umniary Mattenf 
affecting Prtnjerty, 

Second. Forgt'ries and Fabrications of every 'DcKcriptiou for defrimiling tin* Land or 
S©a« Customs of Goveriniioiit, or for violating any of the Revenue Laws ri\sjKH‘ting a.uy 
Revenue Article, including all Licences for the Sale of sj>irituou.s Li(]UorN, IL'vt'nucH, 
Permits, Manifests, Stamps, &c. 

Third. Forgeries or Falu-ications producinl before tlie above Autlioritie.s in the Shii|K^ 
of Charges, Rt^presen tat ions, or EviJonco, of wliich the C)l>jeet is not Property, but 
an Injury to the Person, Cliaracter, or other Interest of an Individual. 

Fourth. Foigeries of a similar Object, but not liable in the fir^t instance of being pro¬ 
duced l>efore a public Officer for judicial Investigation. 

Fifth. Forgeries (»r Fabrications not alfeeting the Property, Person, or other Inttuvsts 
of another, but from some unlawful and ini]iri»]»er Puqjose. such as l^issports, 
for Marriage, Residence, or other unauthfiriztNl or prohibit.e<l Ihirpfise of pei-sonaJ Penetii 
or Convenience, or I’estimoniaLs of C'haraeter, ^[:e., which are not of the of Kvideiiee 

or Documents whicli are iii» the first instance brought before a ]>iib!i<' OfKtier in hi*« 


official Capat.Mty’'for judicial Investigation. 

Sixth. Forgeries or Fabrications of 'Ptoohdf‘es, Orders, Pills, or ofiier Dnenineiits, <»f 
whatever Denomiiiation they’^ be, for tin; Pay'uient of Money at Siglit, f»r Nome I >a 
Sight, and wliich, :ic<.:r)r<ling t<» the Fsage and Custom of \b*reliants, Haiikers. aiel oihers. 
are reoeivisl and lioiioiired uju»ii (!ivdit. 

Seventh. The having in ouc*s l*o}-ise.s.sion forg<*<l Doeninents, knowing the Name to be 

Eightii. Forgeries of Seals or other lustrumeiits adapted fi»r the sole Purpose of 
Forgeries. 

Ninth. The having in possession such Seals aiid Instnirnenis. 

That all these ditVereiit Classes have different Degivc's of Crlininaliy, ainl c‘neh Class 
various Degrees of Guilt, according to the Value of the I'liiiig wJiieh is the < >bj^*trt of 
Forgery, and fitlier C.'irounistaTiees, and that for this ainl ilie ensuring of ihinish- 

meiit for cficlj OJaas of Forgery, by the Nature and Proinpiin;ss of the Punishment, 
special Provisions and ditferent Degrees of IViialty an; absfilutoJy^ neoAssitry^ will not, it 
is pn^sumed, Ik? niadily^ dtmiecL 

I have now' theref<»ro to ascrertain wlicther tliose ditferent Classes of Forgeries have 
lK‘^m distinguished either by a speeific t/r express Jli.scriiriination, as tiny ouglit to bo. oi 
by any' Allusion in tlie Punisliincuts. 

As to any express Chassiticatioii, tliero is none, liut in Chapter 10, of t hrenc<‘.'^ ngainst 
Public Justice, in the Illustration “C " of Clause* l,8ri5>, exj»ress Mention is made <»f (lit- 
First Class, la Clauses 217, 222, 223, and 224*, of Clmf»ier Jl, *• ()f C HfernM-s lehuing 
to the Revenue,” exprc?as Provision is made for soine <»f the Otfene»*s einbraeod in 
Class Second. Clauses 44*4 and 415 of the pnssfmt Ohapb*r (20J, Of (>lFenee.s against 
Documents,” st^em to allude to the Sixth Chtss. Clauw? 413 to the Fifi.h Class. 
Cliuise 183, IJJustration (C) of Chn]>ter 10, and ClauBc 4i(5, HJIudi* to the. Third and 
and FourtJi Clusses. Clause 445 sfusina to embnice the Second idasH ns us IIh- Sixth. 
Clause 449 provides distinctly for the Seventh Class. Clauw»s 417 and. 4 th pn>viile 
distinctly for tlie Eighth and Ninth Claascs. And Clauses 218 and 219 of C!hiipt< r 11 
expressly provide for the making or possessing One particular Sort of lin})leiueiit.s, viz., 
imeh as arc S|>ecially' adapted for defrauding the Revenue. 

It must be obs^Vved that the Claiises in the prestmt Clinpter (20), containing riu*re 
Allusions to the Clas^*s alluded to, are neither so exjJicit or dclinitfi but vdiaf earli from 
its general Terms may Ixj indiscriminately’' applied to other Forgeries than those it s<;.<'ins 
to ^lude to. For instance. Clause 443, while it seems to allude to the Fifth (Jass by 
ite Ulustrations, »c€?ms to imjily more, or may fixirly be construed to iniply more, (Illustrw- 
tioue not being sufficient to show all the Cases intendcfd by the Clause,) fr^nn thcM* gencr.d 
Expressions, “ Wlioever, with the Intention of clausing any Injury to any Party," and, 
“, or of rendering any illegal Act or Omission easier and safer than it W'ouJd otherwi^ 


, • Note;*-—It is not tmeommon for Cases to happen in which a forged SignutiiiT is not <jf «ny 
Vsliiey not being at all necessaxy } as in a Case of One out of several PuttaiIs uffixin;? the Notiig 
of -a brother Pottail in. bis AbKonce to a Petition signed by all the otbem, reprcHoniing the 
Undiness of some Ittffiirldiul selected as a Bucoessor to a dtJccased Futtail of th*-*ir liofly, but 
srbleh.&ignsUimof abaentblUin was not at all essential or neccMary to give it any J^ItfcGt w hich 
Ithild not .already,bbett;<ttilceMe4 to m^uea by the Signatures it baa already rtsceivf^i. Such a 
Ca^ It 4s presumed# coiild niever, in ^olty, be pronoDneed punisbable with the heavy PcnnUica 
^inalit^onsaod 



Vide lIlaKtretion 
“A^ofCtouee 
392.oftbo Artirlo 
“Cheeting." 


Clutpter 10., ClniiiiL' 
190. 


Cliaiitcr 10,Clause 

loa 

Chapter 10,CUu!« 
191 and 193. 


Kaailditf <)f ihedh Worda, though the lUu^tiiSta* ^idhr.oidy to Two 
pa^ioubar Description. ;i 

So with respect to Clauses Ml and MS, which^ while tli^ malce a l)Sfihr#ttb> |]a' 
Punisbuient, do not discriminate the particular Classes of Forgeries intended h3r4^e||l 
respectively. In the former, the Terms ‘Valuable Security"' only being usc^ and 
the latt(jr H]>(jakirig merely of Forgeries for cheating, while the Article, ** Of Cheatiug/f 
eoriteniplaU's Forgeritjs of equal Value with those referred to In Clause .4M of 
present Chapter; and, indwHl, ila* Object of all Forgeries being to eheat, these different 
Teniis alone would never be a siillieieiit Distinction, while a Distinction b absolutely 
neet.'isary. 

Pxiniffkmenh. 


hi tliis CVle, for tlie First Class, the majciiimni Punishment seein.H to be Seven and 
the ininiitnun One Year with Fine. 'J’hat sucli is to liC the Piiiii.sliTneiit W'here Prev- 
jMsrty is iiffected is only to be inferred (for tlie Distinction is nnwhere explicitly mode) 
fro»u the Jllu-siiMtiou (! " of I'lau.se 181) of Chapter 10 ; and it is; a Matter of Doubt that 
must be cleared up, whether iiiis is all th«.- Punishment tliat is intended for this Cloflg 
of Forg(‘ry, or whrlher the iiia.\iniuiu Penalty in Clau.se Ml of Cliapter 20 is likewifl© 
appliwiblo to this (-hiss, 

Tlui Prinoifile upon wliicii thi.s Penalty i.s proposed does not ap]»ear, and it is obvioUB 
that Seven Years v/nuld be a disproportionate Penalty for an exU'-nsive Forgery of 
rdhOOO or a liiiek ofliupiH's, I think there sliould )»e hoii)(‘ c«‘Ttain J)ata for regulating 
the Meusiint of tin* jhmislnneni, and a more uniform and fiir one than tin* Amount 
of tlie Properly atiempteiI (<» Ik- defrauded I do not think there can bo, and T have 
already proposed that to a eertain Amount (1,000) the Veualty should be av<rarded 
KUmmarily, with art Appeal left open, and that beyond that tlie (-'a^e should eoiuo under 
the general Forms of Tr ial and IVinaltics of the C^riminal Law for other Cases of Forgery 
for W’lii(!h Mie .saiue i.s i^rovidtal. 

Clas.s 2. Tliere i.s no (Xj»ri‘.ss Provision for all the Cases embrnccil in this Class. 
Clauses 217, 222, 22.'l, arel 22 K in (’ha|»ter 11. ref*r 4*nly to a rtaiii speeilic Acts connected 
with this Class, and ]>reserilu‘. dilfereiit Di grees of Punisliiut'nt. Jf ihore is any other 
(Jluus(' pn»viding for tliis Clas.s it must Ik* llo of (liapter 20, because it is intended for 
Forgeries, • for cheating; and ItevtMiiu* Forgerie.s are (d' course for cheating. If this 
(UauHc is applicable, e'r inti'mled to la* so. it i.s <h>irabh* tb/it it should be so cx]>ro.s.sly 
^ 5 tate<l, to reirarve all D(Mibt ; <»r some express I*rovision nuide that may be generally 
applicable^ to ail Revenm* Forgeries contemjdated in Class 2. 

I do not ptMceivi? I lie Principle l^y which the Punislirneiit for tliis Class i.s regulated, 
or rather the Data on wiiieh t.hc Measure of Punishment rests. 1 think it ought, ns far 
tla‘ Amount of Hit* Fiaiid or attempb-d Fnuid can be ascertained, to be regulated by 
such Amount ; and where no Amount can with Propriety be ti.xcd, tlio Punishment should 
Ik* regulatctl by (he Nature a.nd 1 >e.scription ef the Forg(‘ry. In the prcHcnt Code, 
sujiposiug Clnu.se Ho of (’hapler 20 to be applicalde to this Cla.ss, the luaxiniiim Punish* 
luent is .Seven and tin* iiiinimum (hie Year with Fine. TJic same Piuiisljrneiits are 
propo.se<l ill Claii.se 217 of Cli.aptcr 11, ami not any higlier anywhere else; but it is 
<»bviou,s that tliere may Ik* exti n.sive Framls of tliis Nature demanding .severer Punish¬ 
ment. Jt is tIuTefn'e desirable that a Priiieiple be fixed, at OTie<^ jiroviding for every 
Degree of the Oil'enet*, and establishing an unifonn Measure, of Punishment. I do not 
see any jjo<»d Ueason for tlie Ihiui.shment for tlie Offence in Clause 222 (Chapter 11), of 
using a eounlerft'il Stamp, being .so much less than for that in Clause 217, of perform¬ 
ing any Part of ihi* Pr(*ees.s of eountj’i feiting any Stamp.*" 

Class ;i 'flu* Injury id' Pers *n, (^haraetor, or other Interests liable in the firet 
instance to Judicial Inve stigation. There are Two Degrees of Piinishnienta proposed 
for thi.s (^lass ; om*. the MaMinum of wdiicli is Seven Years, and the Minimum One, with 
Fine, for .such Forgerli\s as aim .at convicting a Party of some Crime which W’^ould 
render him lialdc lo not more than Seven Years TiiquLsonmcnt with P’iuc; and the 
other to more than Si*ven Yt'ar.s. The Fact of tiie Seven Years being restricted to tlie 
first-mentioned Cases, viz., Forgerit^s in C uses fur wducli the sjH'cific Punishment doea not 
exceed that Ptsialty, is only to bo inforred or a.s.sunied from ii Prolision in Clauseil 191 
uml Hf2 being made f.»r Cases deserving of higher Penalty; but ii would be desirable 
that this Ke.sn ietion should be expressly inentioutsl At present the Principle by which 
the Punisluiuuit fr»>iu Seven '^'ears and under i.s to be regulated does not appear. Ihe 
Penult-v. T think, sbouhl K* the same jus for the Crime which the Forgery was intended 
to convict the Party of; a Principle winch is recognized by this Co\le in the Clauds 
rlNerretl to (liD atid h»2). 

Clause llti of the jiresciit Chapter notices One $[)ecial Article of those compriBed In 
this C?las,s, viz,, Injmy to Reputation or Character, and provides a maximum Puniahmeiit 
of Tluree Y'ears and a minimum of Six Months Imprisonment, with Fine. 1 have alr^y 
piroposed tliat tliis and similar indefinite Objects of Forgery should be comporesBed i^^ 
sepamte Class, and subdivided, partly to be cognizi^le summarily; 

Thirdt t^d the. others to lie diaposed of criminally imer Claes Fcmrth/ 
fixed Frineiplee;; and I think tins Hi more oohvenient as 'ireQ 







^ . 

''|mvi4i«d'fiibr.i 

'i' iSl0it 4i"-'^t!h^'’¥aii6^&k CSaas has tiie aama Ot)jeot as the Third, aad the only Difference 
b et ifrt fa tiMSH, is that the Fourth is not, like tite Third, Uable in the first, instonw to 
iFuditlal. InvestigivCton, or the Consequences to Property, Person, or other Intereete do 
tiot depend upon such luTestieatiou, bat are attempted to produced directly ivn«l 
to>Ki»diately, independently of the Siuue. lliis Class urould have required a fq>ecial Notiiv 
tnerdljr, if the Intention had been to separate a Part of it for anminar^' DisiVMsal in the 
Way I have j>ropoBt9d. TliivS not being the Intention of the C'ofie, the Haine haa not been 
dond; and, excepting the Separation, I do not think this Cla«R (the Founh) needs any 
Distinction aa reguixis the I^leasurc of Punishment; only it should be liable to the Form 
and Penalty of Criminal TrijuL 

Class 5, The Penalty j>rupcwed in Clnuse 443 for the Fifth Chias ap]xms tuiub- 
Jaotio&able, except that the Fine should fixed, and coinmiittxl to a further ]V»ri<nl 
of Imprisbument, perhaps to One Fourth or Third of the original Period ; and u'ith 
reference to my Observations in Pago. 77, ujxm tlie Ambiguity' or Indoliniteiiess of this 
OlaiLse, I would recommend that it should be rendiTod more simple, spccifie, and explicit. 

Class C. With resjaset to this Class, the only Provision of the Code that J can iind 
applicable to it is Clause 444, all the other C''lauso.s upon this Subject liaving rcu^crencc 
io some one or other of the other CUisscs i»f F<jrgcry. Tlie maxiiniiin Punishment in Lhia 
Clause is FourU*oii Years, and tlie miniintini Two Years, both with Fine; but 1 do not 
perceive the Principle hy wliich this Penalty is to be regulated. I think that in this ns 
'Well as in Glass First the Amount which was the Obji'ct of the Forgiry shouhl be tlu^ 
iMuciple by which the Measure of Piiulslinient should be fixed. Li\st any ObjeetioTi 
should be made to this Principle in general, in a Case of this .\aiuns 1 Wf»uld observt* that 
I see no gofnl Giviund for obji*ctmg to it in this I'list* any Tnf>r<‘ timn in (!?a.ses of Theft, 
Roblx>ry, Extortion, tfcc., in whieli the Measure of PiiniKluuiUjt genenill^ <h'p**n<ls upon 
the Amount st<»]en, ^c,, and ff»r just the i^arne Reason, that tlie Dilfen-ner in thi* Value 
comtiiut<,*s a Dillhrenec in the Injury contemplatefl. It miiy In* sai<l that Forgeiy is a 
Crime of a <l;mgerou.s (/liaracter, as it is tiftenliiiies an easy Mo«lc nf eluating. If so, 
let the Penalty be fine and tlie sivme for all (/*{ls4^s from r>0,tH)0 Kupees to a simple Fanam, 
for then there, is but One invariable Princi]»le to go by, th<* dangenais Character *>1' 
the Offeiice ; but if jiny i^ifibrenee <>f Punishment is adniisMble, tlien it must be \»p<>ii 
wrae Ollier Principle as well as the Evil of t.iie (Vime, ami lliat Princijile J am apt to 
think must be the Exbuit of the Forgery. Where the Piiiiislimeiit is sulHciently seven* 
for the Extent of tl)c Forgery, or the V'altio of th<* Sum aLt<*mpted to bo flefruuded, the. 
End of Punishment is aiiij>Iy answered, ami all further Severity is not only (juiU* lusMlless 
and inhumane, but frustrative of its Ohj(‘et. fT the Ibsisons aln‘mly shown. C’Juu.ses Hi- 
and 445 do iudet*d give a gr(?iit Latitude in nu'rely tixing the Maximum (»f Puiiishmeiit, 
viz., Foui'b'tui and Seven Years, leaving it Uj the Jmlgo to nw:ird, if he ehoosi's, ordy 
Two Years in one Ciuse and only One in am)tlj»j*r, inste/tfl of Ffuirteen ami Sevi ij ; but 
what may appiifir a valuable Security to one (as oxpress(‘d in (‘laiisf* 414; niay not besfi ti* 
another, ami what iiuiy iij>pe?ir to om* to bf> punishable umicr CJanse 41*4 witli Kouii/e»‘n 
Yciirs Imprisonment as a valuable Security may appear to aimt tier to be jamishablc ouly as 
Forgery for cheating under Clause 445 wdth Seven '^'fwir.s. Heuee the J’iiniNhju< iit.s tnust 
be ever Hneiuating and arbitrary^ for Want of an uniff>rm and st. vely Prineiple, a/id more 
must be loft to tbo Judge tiiau is eitlier expefli.uit f»r pmjjer. 1 thcjv.foiv ri‘Cf»mnn-nd 
that the Measure of Punishment.-^‘for the Forgeries f>f the Si;;ih Clus.'i be mafic, to d<*jM‘j*d 
upon the Value of the Property aimed at by the Ffjrgi ly. 

Class 7. I consider the ranxiinum Punishtneni prf»])o.-cd in (Mause 410 ffir the S<?V4iitb 
Class, viz., Fourteen Years, to be exces.dve. It is fjuito true Ui.it PfwcK'hjn <ff a forir^d 
Document may l)e considered a Presumptiem of an Tiitentjr)n t.o mal:**. Uf-e of it, if not 
immediately, yet on a fit Opportunity ofrering, and tlu-n* c*an be no Oue.difui as (<> the 
Existence of a Degree of Turpitufle m retaining a Ff>rg«?ry, knowing it be such, an<l 
the Necessity of aiming at the venry Root of tlie Evil ; but m.Vf rtljch^ss I cannf»t. viow 
the mere Possession of a forged Doctnnent to be of equal Criininalily as the actual 
Attempt to make use of it. I would im the first iustam^e cfujflne th):b (’lass to such 
Forgeries only as involve Property, as seems to be the Iniejuion likewi.s^^ of the (.danse 
in question; and I wouM make the same Distinction w ith respect to them as with 
.jreapeot to Documents of :he First Class, wliich are unavailable previomj b» a JmUciid 
fiavestigation^ or but as Evidencc-s before public Ofiie^*rH or (>)ur1s, and those of tho Sixth 
-ChiAa. All Forgeries of the Seventh Class similar to the ffjnrior I wou3<l subjK*!. b; ih<* 
/same Mode of Trial, viz., in a civil Form, under the same Limitfitioim ami Rules 
regarda the Amount of the Forgery, and to a Penalty from One Tliird to One. Foui tl^of 
that proposed, for the actual Use of such Forgery ; and the Forgtrries of tlie S^iventh 
Class similar to those of the Sixth, I would subject to a less Measure of the Pemiity 
|«tjgqsod for aimilar Forgeries, but under the same Form of Trial, \^z., criininaL 

Obasm'8 and i observe that the Offences mentioned in Clausr^s 218 and 219 oJ 
11» are of a dnular Description as those mentioned in Clauses 447 and 418 
/bf Cli^ter 20; l^tve been formed into Eighth and Ninth Classes* The Punish- 

' however,, are i^l^esrent, those for the Cases mentioiied in Clauses 218 and 219 
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being, ^ ISaadixnam, Seven, and the Mimm^ 0ke Yeer ^thi KiM; 

Caaea liieiitkmed in danaea 447 iiJid 448 are, ihe^lfax^ Fourtoto, and' the! 

Two Team, with Fine. ^ * 

I do not pcrcc3ive the Prmcsijile by wliich these X\i]ii8btDetits are regolated T a^ \ 
of opinion that the Puniidiment for the«3 Classes of Forgeries should be regulated by tbb 
following PrincijiltiH :— • 

First. For making or poB.sf\sKing Inij)lcmcnts for counterfeiting Documents, Stamps, 
&c, of a specific Value, a Fine extending to Ten Times the Amount of sudi Value, with a 
propoitionate Period of lni])r5.so7inu*iit.. 

Second. For making or iK>s.stjshing Tmjdeincmtfl, &c. for Forgeries not of a specific 
V'ahie, but which may la; to a coiisid*Table Extent hy reiK*atcd Finiuds, I wotild 

proposci a Fiiife from Four hundred to Six humlred Kup€^«^s, with 1 mprisonineut firom 
One to Tlii'ee Y^j/irs. The Firie to Ijc commuted to One Half of the original Period of 
Imprisonment. 

Third. For making or jn^sessing Iniplements, &:c. for Forgeries not of a specifie 
Value, but not, fr<mi Nature and oihtT Cin'ornstanrcH, capabie of being used for 

any oilier than iriflijig FraudH. a Fine from Ojie hundred to Three liuudivd Kiii>ees, with 
luiprisoumeiit from Six to Ten AMonths, to be commuted to One Half of the original Period 
of lm]>ri8immeiii. 

The foregoing f;liiu:ses and Remarks relate excliLsively to making, p<ii>st^s.sing, or 
uttering Forgerie*M, oi' lni|di*iiients of Forgeries. 

The. otlnT Clauses in this CNsle respecting Doemnent.s embrace other Offences against 
ilocurneuts. 

A.Il that I e?ui find upon the Subject of those oth^T C>nVne<»s are in ( diiuses 451 and 452 
of C^hajiter :20, and (-Ja-usc of <J|i.*i]Ucr 1 1, \vhi»'|j relate ilestrovu»g, defacing, aiul 

offaeing of the 1 >oeiiiueufs, and Clauses ami 454 i'>f (dni}»te,r 20, ;j.n<l Claii.se 388 

of Chapter 10, whicli relate to opt*ning and inisa].propriating L<dt<T8, Packets, &c. 
The.st‘ Offemics in the first uienti<»iied fdauses (451, 452, and 223,J may bo CoinprLsed into 
Two C *hnses. 

First. Tii(^ d(*stroying, defjvcing, obliterating, altering, or any f>ther illegal and 
fraUiloli'ut tain[MTing with or Api>vopriation of Documents \)f sjiecifLc Value, or affecting 
Property of speoilic Vnliie, sueli as IJonds, Protni.ssory Note.s, Hills of Exdiaiige, Grants, 
Wills, Kec<ri]its, ainl all otlau* VoucIhts and Doeumenta involving Pn»perty, wla^thor of a 
public or private Cliaracter, whether in possession of Individuals or lodged in public 
C^mrts or other public* OHusis. 

Second. The destroying, iV.c. of public Ris'orda or private Papers in>t of a b}Hi»cjfi(j Talue, 
or not affecting Property of any s]>€'cifie Value. 

The (daiises T have refeired to do not a]»pt*ar to provide for fmblic Documents of the 
Fii*st (JlnsM, or for DocuimmU in general of the Sccoml Class. (Clause 22.3 of Clia[»ter 11, 
and Clauses 451, 452, 453, and 454 provide each f*»r a s[»eeifH^ Act ; but there is no 
general Provision embracing the aggr<*gate. ^Mass of the dilferent Sj»t^eies. 

VV^ith respect b) the Piinishuu^nts, 1 do not perceive tlaj Principles on whicli tliofje 
prescribed in Claiis<*rt 451 and 452 of (*haj)ter 20 arc founded, wiiilc Clause. 451 leaves 
the Judge at liberty to award Fourteen Years in the C’ase tff a Will, perhaps not 
involving more than Twenty Rnpee.s Wi)rth of J*ro]KTty ; (dau.se 452 h«tve.s it to his 
Di.scretion to adjudge no more f luiu Tliri^i* V<‘nr.s in ease of a valuable Security, which 
may, perhaps, luubrace. [•roperty of upw ards (»f a Lae or Two, or t(j any ExWiit; and tliC 
liiipris<aum*ut in Clause 223 s«H*m.s to me to bear no I^rojairtion to the Amount of Fine, 
for ddiree Months linpri.s»>nment wcmld not be considered by many Offenders as anything 
in eomparison to a Fine of 500 Rupees. , 

I wouM prc»pose that the Measure of Punishment for the First ('lass, of winch Descrip¬ 
tion the Ceases noticed in (Mauses 451 ami 452 may be OHjiccially-said t-ci l»e, should depend 
upon the Amount of the Property involved in the Document on wiiich tiie Fraud is 
coinmitted. 

With rt'fereiuv ti> the CflV nces inentioiicd in Cluus^ 4.53 and 454 of Chapter 20, and 
tdause 3S8 of i .dia[ittT J 0, 1 liave to observe,— 

First. With reference to ChiUsSe 3SS, that I tlunk a Discrimination should l»e made 
betwetm th< Mi.sai»]>n>priation of a Letter or Packet and ** rtu contaimjfl therein.” 

The Thing iMUtaimHl therein may be of consivlerablo Value, wdiiJc the Letter or Pfic‘ket 
may In; of mme. The Punishment for either or both in t his (^aiise is from Tiiree Years 
i-o Six Months iTuprisoiiment, without reference to the Cinmiustancc alluded to. I am 
of opinion that an express Provision should l»o laudo in the Clause referred to, that if the 
Packet i>r Thing contained in the iH'tter is of the Naituw^ of Prt^perty, or of ah intrinsic 
Vultle^ the Alisa]>pri>priatioii of sucli a Thing should be* bwught under the Head of 
iuid dispcrsinl oC aocortlingly ; but if the Thing enedosed is of no intrinsic Value,, 
the Misjqipn^priaticai of the Letter, 4rc. may lie brought under the Head of the Seoatid’ 
Class iff the Sulnlivision referred to, and punished accordingly, the Measure of PimialH ' 
mont profxised being sufficient to take in the uddiiiouai Circmn.stances of Aggrav&tid^;; 
refen'iil to. ; 

Sectwid. Clause 453. I have no Objection to the Penalty prescribed in Clause 453, 
mer«^ oneuingof a fastened Letter or Packet; but the Fine should he limited. Cmaiasie454. t 



,,.1 j|ay 4 ^.^ub( wbetlior the Xofitoiico iu the lUustratiiaiL (e) tamexed to Clause 4il eau 
Case of Forgeac}', with ^hich it is dlfissed. 


. Chapteb XXL 

Of Offences relating to Property Marks, 

The Offtmces. Bpocified in this Chapter soeui to be already provided for under the Head 
of Cheating. 

, Glauses 4f56, 458, and 459, considered with reference to their lilustraiions, come clearly 
undin* the Head t)f (Jluiftting or Fraud ; while Clause 457, with reft?r<'iu*e to it^s Illustrations, 
is no less than F(»rgery* As 103 - Suggestions under UiC Heads of Cheating and Ft»rgery 
comprehend all the Acta contomplated in this Chapter, I have no fui’ther Observations to 
make res]X'eting thiun. 


CllAlTEU xx:^L 

Of the' Crim huil Brc^ich of ContiXicU of Service, 

I obst-rvo that tliis (Jh:i.j>tor lias for its t)bject Contracts of a spi^cial Description, 
diffen‘Ut from tlic general Ciiscs of Servants and Mast^'rs, whieh latter has liot htieii 

C ovided for anyAvhiire, lh<uigh nothing is iimre iiceiissiir^' in this Country tlian a sju^*ia! 

iw respecting Ser\’aijts, ainl upon the stune rrinci]>les, with certain Modificalions, ns the 
Eiiglish I-4iw. 

The lleiison assjgiieii for tljis Omission in Farngrajdi 7, Note P, is, that good Mast-ers 
** are not in much Danger of being voluntarilv desi'rtvd by their nieiiitil Servants, or that 
the liCKss or Inconvenience, occasioned by the sudden Departure of n (‘00k, kVc. would 
“ often be a very serioas Description niul Jt is also apprelieiideti iliiit the inakiTig 
of tli<#so petty Iirea<-Iies of Contracts OJfemvs would Jiot give JV<Aeetion to g<»od 
-MastiTs, l»ut Mciin.s cd* Ojiprossion to bad ones/* 

nie Inconvi iiieiic-c refcncd to may not be great in Calcutta, }»n1. it tieHiuidx? is in 
many other Places, and uieler special Circuinstances ; uml ilioiigb tlu;ro is niucb Tnith 
in the last Ob?.crvation, there being bad lilasLers can bo no good Jleason for aflbrdiiig 
Impunity Ui bad Servants. 

The Ij 41W is 0 [mti to bolli, an<l botli should bo remlercal e<|UHlly Jiabli* to the Ckui- 
ficquenc(‘S of their f’onduet. There may bo Cases in wdiich not mere Ineonvt;nit?nc<*, but 
Con^serpieiice. of serious Nature, is likely to result. Ah, for insUince, a Native Nurse 
deserting the Infant she is hired to suckle, or refusing to j*rocetul with it to sorne 
distant Place, especially after the Child lias taken a Fancy to her, utkI will not 
take the Bi^a.st of unotber. 7'bcre are not Instau<ies w/iiitiug of such p<*rvt*rH<3 Coudui'i. 
in Servian ts. 


I think t]Ki.Puiiis)im«*nt for the Offence in Clause i(i.S cxtrem<*ly lenj<*nt, llie ruiining 
away of Palauketai Hearers in the Middle of a !Stag<', mid iho throwing away of a 
Pe?*son s Luggage, arc Olh'iicea of jwirticuhir Atrocity, and not of unfreipjcut OcciirrerifH* 
in this Countrv', by w liicli Travtillers are Bubjeeied to great Distre-s aiul Inconvenience, 
to Ra\' nothing of the great Liability of the l*io]»erty tbrowm awny to })c stolen and lost. 

I am of <«pijiion that for the*^e Two particular Ciiscs the Punislmient hIiouM be 
pro]>ortioTied to the Degree of Inconvi.iiivnee or the Cfmstjquericcs resulting from tlie 
Offeiico. Should the CMfcnce be atUmded w'ith Loss or Daimige of Property, or ariy 
aggravated Inconvenience to the Tnivcller, thii Punishment, nbouhl be. not leas than 
Sjx Months Imprisoninout with Hard Idd>our iu Irons, and ought to extend to One 
Year, with a Fine of from 50 to 200 Rupees, to be commuted to One Half of the nrigimil 
Period of Iinprisonnient. 

In Cases similar to those referred to in Illustration **C of riaiis<! 1f>3, provided the 
Offence is not c^mimitted iu the course of the Journey, but br.fon; its (’oiimienceineTit* 
the most fit Penalt}’, 1 think, W'ould l>e n Fine of twice or Tbiw. TiinctH Uh^ Amount 
of the Coiitnmt, or ImpriaoniDont until it is paid or realized, not to exceed, hf»\vcver, 
Three or Four Years, which Period will n«>t ni>pear excessive when it is couHidcrwl 
that the Contnict ma^" somtdimes extend to a ver^^ large Amount, say 500 or 5,000 Kupt**? 
or morcL 

The Illustrations refer oiily to Cases of Palankeen Bearers ond Coolies running awoy 
in the .Middle of the Stage. I think also that a ProviHion should Ihj imulc for the 
refiniotoiy Conduct of tho Ik^arers and Cc»oIies rcjfusing to proew^d b> the full Exu-nt of 
the Journey contracted for, or to perform a Contract once entered into. In Huch Cas^s 
the Penalty,' I think, should be a Fine equal to or double the Amount of tlie Cont 7 *act, 
OT such as the Engagement of fresh Coolies or Ikwirers may cost, according Uj 

estahlished or ouistomary Rates, with Imprisonimuit till the Amount, is paid, but in no 
Caae of a simShur Nature exceeding Four Months. 

1 see no Objection tp the Pnnisl^ents in Clauses 464 and 465. 


And 
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Hiiii Chapter does not embrace aU Offencee relaiiii]^ to Hailiege vluch are pifodvei^ 
of real injurioua Conseriuences to Individtiak Of this Sort arc spedally,— 

First. Bijjamy or Polygamy. 

Second. Fniudulent Srairiages In'tw^K^n Parti(^s of different Castcfl, 

Thinl. The »t*ducing anotlur Man's Wife by the usual Arts of Seduction. 

Fourth. The forcible Seiz\ir»' and caiTydng off of another Man's Wife, with the view 
of se^kicuig her, or Vitlidrawing her Fidelity to her Huslmiid. 

Fiftli. Th^ |wrfomiing, by any Person authorized or comjieient to perform Marriage, 
th(* Ceremony of Mamatre. knowing /it the Time tliat One of them is already duly 
married, or tliat One of them is of a different Caste, whose Union would bo productivo 
of Oonftision, Ddilement, and subs taut isil Injury to one or tlie other, or that there is some 
otlier serious and iinjiort/int Objection to such Union. 

♦Sixtli. The sowing r)f Disunhin jiml J>iHcord U*iwmi Man and Wife, witli the malicious 
and wicked Intuition of camslng /x Sejwinitiou l)i*twoen them. 

With respect to the Fii*st, Scemid, and Fiftli Items, 1 would profK)se that the Acts 
therci/i roft*rrtMl to .slamld l»e detcrmineil to be nn Offence or not, us rcgartls Europeans 
and f'hristiuiis iii gemn/il, by the Laws and Usagi'S of Eughuid; and a.s regards Hindoos, 
Malifunedans, and other (.’astf.s, by their respective L*i\vs and Usages. That for this 
PurjKiso such Kul».stiii)tial Parts <»r the Kng]i.'>h liiiw' as re.ndtri’ MalTiag<s^ or the solciiiuissing 
of MaiTiagi'H (/bjeiftii'nablo or otherwise shoiild be introdu/Mrd into thLs Code, with any 
Modilicatitnis tliat may be fouml necessaiT and ]iro}»er; ainl timt .similar Parks of the 
11 iridoo and Malioinodaii iiaw.*^ slioiiM ]>i* ciJlreltMl jiiid made a Part ol the Code. I am 
of (tpinion that, thi.i is e.'^sentially ncceNsnry to rendm* tin* Code complete ; and that 
whatever Appearanat of hillinilty tlicTask may seem biWear, it is only so in Apjiearanoe, 
living, in niy Opiniuii, |>erfeet]y ea.sy of AcfomplishmeuL 

As to the, Law's and Usages of other (.’m^tes (;r Tribes to 'wlium the English, Hindoo, 
or Malioniedan L/nv is not ap[ilie!ible, f see no Difficulty whatever in such Usages itnd 
Laws being ascertained, wheiieNcr (\‘ises may occur in which they may be Partie^s ; and 
sneb Lew.s ami Usage.-, may, as they are a^eertained, bo inserted in the (!n«Ie, as the 
future Law in .smrh Matter^. At any event, without I’rovision all such Cases the 
(.‘ode cannot lay (‘laiin to tlie (fliaracter of a. Law comph^te as far us pvucticxible. 

With re.'ipcct to the Third, Fourth, and Sixth Items, tlierc can be no Question as to 
the (.Viniinaliiy «)f iIk- Acts ndernsl to in them, which, like Robbery and Theft, have no 
cxeiiisubjo CircumstaiK'e, lus in Polygamy or unl.'iwfiil Marriage, where the long Absence 
of One of tlu‘ ?artie.s at .some unknown Place, the. UncertJiinty of his or lier ExistemJO, 
the Ignoranee of some Law, A:e., may exist to palliate or altogether excuse, tlm Act 
The Proof of (hiilt of eonr.s<‘ re^t.s njjon (’irr'nm.sta/ices, wliicli, by showing the hludcavouTS 
and Contrivaiici‘s of tlie Aeeused, will <leierminc the Extent of liis Guilt. 

The First (danse (Did'; of the (\»dc .see/ns applicable to the First and Second Classes of 
0(fcnct‘s. though from the Paragraph of the Note (j it would appear todiavc in view only 
(k-^es of Ptigamy. 

Ihc Third, Fourth, Fifth, Jind Sixth (ffrcnces are not provided for. 

A.w far as the Re:i.sons assigned in tlie Note (\ are appliirable. to the Third Class, they 
are not. in my Opinion, snffieieiit to justify the Omission of a Punishment for the Crime 
of Sedm*tit»n, 

Sinei* Mich is my Opinion, T feol nu (ffdig/ition in me to expose the Fallacy and 
Wcakm‘ss of tlie Roasoiw nd'erred to; and therefore I hope I shall Ini excused for 
saying .so nmcli upon Sul ject, though not nmre tliaii uecivisary or called for. 

The following Ris'isons are given for ilie Chnission:— 

First.-Tint there is no Ailv.antage to be expected from providing a Punishment 
•* for Adultery [\ shull call it. SihIu -tiou , liecaiiseot TwoChisses of People into which tibe 
*• wli(*le Population of India is siid to )>« divided, one (the higher (?lasa), whose Feel- 
’* ings of Honour arc painfully alfccted by the Infidelity of their Wives, will not apply 
‘‘ to the Tribunals at all, and the other, whose Feelings are less delicaU*, will m 
satisHed by a Payment of Money. ’ 

Second.--'* Tint' some (Mas.st's of the Natives of India disapprove of the lenity with 
“ whlci) Adiihory or St'dindion is now jniniKhed, it being appi*eliendecl tliat among the 
“ higher Cla.sscs in this t'onntry nothing short of Death would lie considered an 

Expiation for such a Wrong, the jire.sent Punishment lieiug looked ufion by them as 
absurdly and immorally leuicut.” This, therefore, is fonsidered a strong Algumen^ 
^aiavt punishing Adultery at all; that i.s it ought to be punished very severely (to thb 
iGctent, it i.s presumed, that would jileast' tiic Natives, viz., with Death), or not at alL 
Third. That Seduction is merely an immoral Act.” By which is meant^ it ispresvto^ 
that it is not .a proper Subject for a Place in the Pemil Code. " 

With rtvs]>ect to the.se Arguments I have to olwerve, tliat they ore founded 
preniiftcs obvioxwly ums^rtain, and supposing them otJierwise, clearly in(X>tiisiflt6nt 
the only lemtimate PrincipU^ by which tlie Necessity or otherwhie of a LftWi 
Nature of the Law, ought to be detemiineil 



^ wA<sk ini^mly immdmf 

1^ tlie is likdoubtc^ly a, MSatiilr.e^ foTj ns «>l>sei'veil. in another Piirt of 

mkm 0 Not^ ** ihsi dearest tnterents of iJii 'tfntimTi Kaee iwv closeJy connected with tlie 
.^jplaiHtlty of . Women, luid Um? Sacrndncfife? of tlwi mipiial Goulnu^twhile the ot' 

many an injured }|u.> 4 >auch whose^ IVuct*. of Miiul hob Instui d*\stroycd, and whi^se IJlV; hafi 
for ever been rcuidcred mis4*ral>h\ wilju^ss timt Seduction is sm horrid Crime—tiaj 

very Essence of ( 'riiiie.—often Hi^Minjilisluitj^ in One Act wlmt a llilultiplicity (U* Oilolll^^s 
may Jiot pruduce. t 3 u‘ l>e>t.ru*.*tion ot‘ a Man s Happlnofts, 

Secondly. The Premises set forth, >iy„ the i'uwillin^ness of a. oMnjMVrativeiy few 
Natives to i\‘Sorl t<> l^mv, from tlu-ir eoiisideriiiji^ tJie Puiiislunenl i<m> lenient, and others 
iMickin^ only a peeuniarv Compeiisncion, are not uniforiidy and iiiiinutahY\^ tnie. From 
tliC Ni'te il.M?)f it appears that <'V<‘H the t^tse c»f the hiii'her <'hisK ot‘ N».ii>es is not 
ivithout Kxeeprioii ; tor it is olwerve.!. not tlia-t not One 4»f tltem resorts to t \uirts, Inil 
011I3!' ‘'.scjuxvh any and KxperieiuH’ aial Impiirv lavir t»ut. to tlie Faet, that tlie Nalivea 
Arc ri<»t alto'.'eijier so relm te.nt to seek Ih'dre.ss at Law as is here tiHsuiiied. But. sup 
that there an^ <1 few >«ati\’t*s averse t.o res<n*t t<» ('ourts. it is tss’lainly in»t a 
siifHeient Jteasoti to e\eiu*!e from t'onsidi rat ion the ofeat Mass of People, >imonir whojn 
are Kni’0]»eans, Kast Indian^, and ot her l Miristirms, \vho tlo n(*t eonsi<tt‘r llial tln'iv is 
any real Jhsoraee or J > 1 ? h*‘intiir, hut r:u,lM‘r n Ihity ilm* to Society, in hrini»'iii«^ to piihlie 
Justice H 71 < >ilender desi*r% in^ of exeinpliuy thmislnm^nt for eoiniiiittin^ an t Mfenee so 
pn^jiiflieiai ( » Individuals and duni^emus to Soeietv. 

Whilst it is thus evidiuit that tluu'e an* Peoph' en<nie;li to h.ail and resort t^> a Law' iti 
JStU’h a Casi'. it is e\ id<*iil that Tn iiln'r the lu'tuctanee ol’ the higher t'lassies (»i avail 
themselves of sueh jjaw, nor their Pi*.like of the Jj<*!iilv' of iht* prvweiit La v\', or nT»y Law' 
which th<* L<-;^i''!atur<.* may in its \\'i'<Ioni think ]iroper’ to lutnet, iioj- the menamarv 
Ohje<*t i>r the poorer lO* Uivver Sort. anv';,;i»od Ihvisori whatever vvhv a Law shouht not, 
exist ]m»v'i*lin;r for the ('r iiie\ 

All and e\ ny » ne i.f f|ies*> Peas'^ns are ineorisisteiit with the onl\ IVifieipJes which 
oit^ht to i7ifhn iM - ill-' li< uu- : viz. 

First. 'I'heir P:it \ t j prov'ul** a Law w fiere there is a t‘rinie. that t In^ir Trihiinals of 
Justi<a» mav' he piv']>:ire.l !•* m<-e1 the ( »tfenee vvh<-nev'’r or v\h»ehe\ia' W'ay it ntav conn* 
heforv* them, whetli.!* t In-re he or hi- not snine who may not wish to avail themselves of 
it, tlie Fis iiiiL's of a l\‘\v heino ho fair Cipumd for deprivire.^ tlm rest, of a Safeouard ol 
their ICielits. 

Second, ^rhe FiliH-»s of t h<- Law for the pio-po'-e iiiimnlt<L viz.., to det<-r the (Vmiiiii.s 
*>io7i of the I‘nine, tint hiiii'/ thi* soji* and iei/It imate Fiid of' all Law, without fM’;,;ai‘d 
to the vindietive F< e!iii;.rs of one tor tie* meF-rehary \ lews ol' another, hotli w lii<‘h 
liiivc <*videntl\ lie- ol'j**et i. mal.le .Motive-, ol' tuihoiimleil Be\a-n;.^i* riFid unlawful thiin. 
Nothiuj^^ i-^ more oh\i»,!is ilian t )nse d'vv o ; me*, the I uijH‘s ahilii y of IVamin^f a 

.Law c.ipahh* ot' 4'V I ry lio<|\ ; arid ihe oth. r. ihal in iV.ouin^r a Lavv- it.-; Klle<'f. on 

tin* (‘ritiuiud i■^ movt. t-, L,. eon.sulted tleoi ilie \in<!iitivo l‘'eelin*»s <if his 

Accnsi‘ 1 ' or ;]ie i?ijiired Party ; i'or it i- hy tin- foT’m -}' alo -lliat ifsOhjeet i.s artaiiied, 
tlic Prc\»-UT ioji ,>f <'rime . w ile llu* J,t t er e. uhl Tee,,.,- | n*a---mahle fiiither thin the 
tviriner .slmuM i.'.hiid. do tletermine the l>*;LO’e<- df 'uni. hoterit i.*; I liej't tore the 
Pro^ inee. i.f lir,- iu\j ahme, whh rel.u-eneM (m a nahh* Kvjieiaatioii its 

Etfects. 


I liu.-i what T ])a\c said is u.’Jhseni, to .how the N* .-. ay f a ^.-tw foi-Sedm*tion, 
the Practh-ihility' of fr.imin;,'; (.ue apple ahl to ;.!! t I*' end the Imai ieieney of the 
Itca-sons as-.i^ned for the <)mission of . ueh La.w in ihe ]»ri' o (' 

It will he perei*Ivt-I that the ruiii.'-hnier't I ]jrop« ‘.e in a 1‘a--*- of Seilm-t ion i-*, ap^ilicald.* 
exclusively t».> tin* Seducer. ?nid not ro lijc < >hjeet ‘sdueed, wli<^ enniiot. hut he (‘onsidere/i 
merely jf.s the J^rcy of hi.s \ illFiny', and w Iiom- fai.--; of ('ha?.e L r thi'^te, arid all t hij 
Privilcji^e.s of Society, to;.r,.ihf.r witli the Misery V'hi<-li tic -•■diieed X'iciini in UU 
out uf ItM) Gases jf> noon rdter ;j;encr;dly .suhjeeteo* i-i. le/ ili ' < '<»..! ej-.,.,t ao*! .Mah/eatmei*t 
of her T.)ct eivciy arc lufue t.irin mh fpiate ihiTii.Jmient Jin- hcj I mpF U'ieuei- and VVeaknes-». 
In this rcspcet, then hue, 1 fully'coii'nr in the SenLiment-■ e.'.pn- •■•! in the last Ihoa^cnapli 
of tlic Note 

There can tc no I>ouht hut that the Fourtli, Fifrii, and Si.’.lh < '!.'*s.-es ,,f t>ihMiee. are 
likew'ifiw,- of an at.rociim.^ amJ wii-k'sl riptiem. e.-dlino’ foi- e.spnsv Provi-.ton.s of Lftw. 

I have no Ohjc' tion trj the mar.imum Pui*i-him nt fa'c-va ihefl in t'Ians* pih. as .umiii;/ 
it to ]:k>. httoitdeai f< 7 r Casc.^; uf tin- Nutun reft.-rred to in the. Fir.'-l nnd Seemiri of tjie 
niciitknii^I by' me : Imt the iniriiiumn T'unishment should not, in i/iy Opinion, he 
Ita&H tlkAu Seven V'eui’:-, The Fiiu; should iii th;^ Fiivtaiice he left discref ionr-ry to tin- 
.tu be fixed aci;ordiii;L 5 t.u tlic (drc nnist ioirl (.'oixlli i»iii in iufe of tie; Parf^ 

iujurt^L Three Karri# r$r tlic wdioli* of the FjFje to he j;aid to the injure^l Fmimle, um ;t 
SatUFOiction of the Injury. 7die .Fdm*, if ifot icidized, t<i ho onrimutcd to Impr s- onment 
of One Fourth of the original .Period, if for atiy Tcnii of Yts'im. i think IhuL it Vt'i>iild 
be An Improveuient if tluK ClauM^ ehonld l»e remlercd mt>rc explan»-t^>ry an<l dc/inite hy 
A.i^Kicdiic Me^ition of, t-bd pariicular Soitsi of Dclinouoney for wdiich the Puna 1 uncut i- 
iut6iide^L 

; ^263.) 
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/ £<xr Tlurd CIclss, Seduction of a married Wcuuki^ I vuuiUi pxxipQS^ TiVaa^portip^^^ 
fer tiife aa the maximum Paniahineiit; and the Mifumiim to be iio| 1<£S8 tlian Ten ''' 

with a Fine, to be determined by the Circumetanees and Condition in Life t>f tlie ijyui^ ' 
Party, but in uo Ouse to excerd 20,000 Kupees, to be coininutcd^ if not realised, to . 
Sixth of the original Penod of Imprisoimuint. 

For the Fourth CIohs, the inaximmii Punislunent I think should not be less than Sev^ 
Years, and the TEiInimurn Four, witli Fine not exceeding 2,000 liupees, to be coiuntuted “ 
to One Fourth of the original J’erioil of Iinprisiminent. 

For the Fifth, it is my f)])inion that tlie Punislunent should be precisely the same as 
tiiiit for the First Class, for it Ls tlie fraudult^nt Union that constitutes the cluef Part of 
the Crime, and hiads to all its subsequent Consequences. ^ 

For the Sixth CIiihh, Tiiiprisonmerit from Six Montlr^ to Tlirce Years, wth a Fine from 
100 to (iOO or 800 Hii]K*es, ajipears suificient, the Fine to be eoiiiiiiuted to One Third of 
the original Period of Irnpri.sournent. 

Chapter XXV. 

Of DefnifUtJion, 

Tliis Oh}iy)ter does not appear to require any Remarks. Tt is haindcd uj)on Two sul)stan* 
tial PriiKMplcH ; one, that tljo Defainatiim f>r InquiUtion .should he smh as to lie calculated 
to iujuro a Person’s Cnpinieter and (.J<»ri<litiort in Soeioty; and llie other, that the Charge 
or Aoensation HhtiuJd he false. And I fully concur in the Ih'ascns advanced in tlie 
Note II for this latter Proviaiou, though different friiui otlier Laws and OpiniouK. i 
Jiave only a Idouht ok to the Atlcquacy of the Punislnnent, hut will make no Observa* 
lions respecting tiiat Point, leaving it to Time and ExjioricTice to ^Kiint out the NeceKHity 
of an Alttusition in that respect. F would, however, I tliink, add, that the Penal Law 
ahouhi b(j no Rar to the injuretl Party seeking the Recovery of any Damage or Lobs 
actually Hustaiiud hy a Civil A<*tion. 


Chapter XXVI. 

Op Criminal Intimtuation. 

Inmlt and Annoyance. 

AVitli rospcict to inoA‘e Intimidation, the CVirninaJity of the Ofrenoo ajipears to me to 
ho of a twofold Nature ; one, the Insult offered hy tlie 7'hit»at; and the other, the criminal 
Intention of coimuitting a certain (Hfcmie betrayed hy ihe. Cffciuh'r. 

1 am of (i^iinion that the Fii*s.t. as a real Offence, should he jainiMlied with the saure 
PeiialtynH for Insult ; that tlu^ Sec<ind, Isong merely an Expression of an Intention, 
which in many Case's may not he seriously entertained, and it will lie difficult to know 
when th<^ Intention is .serious or otherwise, il«»e,s not, 1 think, ilestu-vc any Jictual Puiumb*^ 
nie.ut, but w'ill be sufficient to he providetl against hy Securilu*.s for a l eitajii Period, in 
addition to the Punishment for the Assault; assuming, however, that the Intimidation 
had not iho Effect of iiulue.ing the Person threatened to do any illegal Act. 

Willi reference to Clauses 4S5 and 487 (ajs.suming them to allude exclusively to Offences 
of the Nutun^ deserihed in- Illustrations annexed to them), I do not jierceive any 
OHsoiithil Dllfenuioe in the Offences alluded to in tlieiu to require a Difference in 
maximum Punishment, whieh, 1 think, may, in Ixith Cases, Isi Three Idontlis, with a Fine 
not exc!eedlng 100 Rupees, to commuted, if not psiid or realized, to further Imprison^ 
nieut to the Extent of One Half of the original Peri<Ml. In the Case conteniplatctd in 
Clause 1*86, ihe maximum iXinishmeiit need not, I think, exceed Six Months as regards 
Imprisonment, and 200 Ku}K'es aa regards Fine, to be commuted to One Tliird of the 
original Period of Imprisonment, 

(Signed) P.Sharkky, 

Principal Sudder Ameen.^ 


(No. 56.) 


Enclosure 8. in No. 78. 
Observations of J. F. Thouas Esq. 


Paragraph 1. In endeavouring to fuMl the Instructions of the Judges, which fetfoife 
** any Information in my Power upon any of tlie important Subjects to whldi tlte vo<^ 
** plates," and that any supposeti Defects ** ** should be pointed out, and 
** SttggestetV' I am fully sensible of the great DiiSUmlty of tlie Task, and 1 
girfe, much Deference, the following ObsorvatlohsJ first, on the Code 
AihlS!cn>d^ particular Provisions in the and dh 

'^okliKeM^ the' Notes. ■ v.., 


■t/ ^ 





.... i^^ed vith mudi Jvidtoimt to the Waate and CStoauMtiineMi 

extemive-U m of peeunlai;^ Faudtieeii' wiOi the importomt Object of 
^0k(i Means of in(imn«^y£n^P)gnriKM^te^r«2, the Chapter on Ahatetbvnt, 
■4Hid ths' laiiiirodiietion of the discriminating' Ftinciple of tiie French Code in Oases of 
'iWjtay, are a' fear of tte Instances of jc^reat and highly valuabh* Improvements f*> which 
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'iiliiik, do mticli to remedy an E\t 1 of the present System, iindei* which Crimea mey 
be committed witli finpmiity, or are only brouglit within the Jurisdiction of the 
Courts under some uncertain rrovisioTiB of the Mahoinedan I^aw (Section VIJ., Ilcguhi- 
tion X., 181G\ unknown to the Oflicers pi-t'sitiing in the Courts, and which ortlinarily 
unu^ the nrhitmiy* Penalty of Ookoohit, leaving it therefore discretionary vrith tlw 
Coui*ts to adjudge any, or little, or no Punishment. This Evil cannot exist under the 
ttew Code, whilst the Coinjn*chensivoness of the Th'finitions wull also render the constant 
interference of the I-iegislature and frequent Additions to the Pcnnl Laws unneetvssarv. 

3. Tlie entire Ahnigation of the Mahonicdan Law, ixdieving the CViininal *1 urL**jniHlence 
of tins Country from ii harharmis Inciindiraiice, will als<^» he fount! a most iin^iorituit 
Improvement, and I consitlor the Code on the w hole well cHlculated to form the Basis 
of a p^atly im;wovcd System. It is, I am tif opinion, capahh^ of lading nt once matle 
liUW in the Provint*es, anti snbstitutc'd, with hut little Modilituition, for the pivseiit Kegii- 
laticma of the Gtiveniment. 


Wliether it wdll be a desirable Substitute for the ('‘rimimil Law' adniinistcrred in the 


jBang 8 Court, no Opinion is ofiertMl ; but I may Im* permitUnl tt> make One Remark, that 
whatever rimy be tjjc Objeetit^ns to its Provisions in ivgiirtl to BritiKli-born Siibjt^ts, 1 
<ain entertain no D<aibt,?frnm the ExjK'rioncv gained by sitting frequently on tJie Omiid 
Jury, that it will be found far better adapted to the Native fnliabit^mts living within the 
Jurisdiction of the Kings (Courts than the System now iultTiinisU*rc<l ainongst tlieiii. 

5. The grtiat and leading Defect of tlu^ (.\nh‘, still viewing ii as a whole, and with 
teference^ as wv must, to its Admlnlstration by Native Cllieers, appears to me to l>c 
ohietly in tliis, that it is too ahstraet,- not suiru'iently siiiqih^ for ihi* native Mind. It 
Te<:|uirefi a higher l?>lu(.*atif>n, more Retlection ami Rc^asoning, luon' Ai^jiialntamv with 
tlic genera! Principles of Jurisprmlencif for a iH>rret:t and feady A]>plicution in Practice 
of its Priuoijilcs, than the Native. Olfi<‘crs of t^»Jiw will gencnillv be fiuind at present to 
|p 08 .S(^s, and a faithful and* close Translation I'thc only one a4lmiH.sibtu of the l/aws of a 
Country) would, I fear, be wholly unintelligible. The (^nh*, in its Native Dress woiiM 
fall, thei’cforo, under tlie Cornh^nmation of tlu.* Ci'minission itsi'lf, and hci at variaiuv with 


the First Principle's of sound Legislation, hir it wcaild convey in fact “ no Meaning to 
the Peojde.” (Preface?, Page 7.) 

6. But this Ih'fcc.t does not touch the Principles of tlie (“^ode, and is ]^er}lap.s easily 
8U.sceptible of Rt?Inefl 3 ^ Tlie Proposition maile to the Kouzdaives Ddahit sopu* Veal'S 
back by the pre.scTit Third Judge of the Court, to sanction a plain and w (dbdigested 
Botly of Rules drawn from the Ih^giilations ami the Cii*cular Orders <#f iho (’oiirt, for the 
Guidance of tlie Native Oflicers, would, I tliink, if carried out in regard to the (\»de, 
fully meet the Ouse. 1 am aware that tlii.s witn ohject^nl at the d'ime hy the Fouadam? 
Court ; but if the Law itself is comfd.ly givi n in Uh si? Rules, ami the ( Vsie rctiiuiiiMin all its 
Integrity in the Original, and tlie Kngiitsli is the sole ultimate Ruh* by whiidi tlic (^)nrts 
are governed, I am unable to si^fo why such of its l^rovisimiH as coneem the Native 
Officers may not be correi'tly given in a different Form in their own language, and by 
pBTa|dira8e and luiditional Illufttrntions be made simple and inU^lligible to all t^la^BCM of 
Natives, without lying o|>en to valid Objection. A MununI, containing the Rules of the 
Code, with such subsidiary Illustrations ami F.x]*lanations, would pndmbly meet the 
Whole Difficulties of the Ca«?. It might l>e in the Native I^inguagcs alone, or tin* original 
XiOw in the EngILsh on one Page, and tlie Translation, Explanation, and nd«litional 
Matter in the Native Language on the ojqiosiie Side, and should Is* framed and issued 
under the Authority of the Law Cimiinission, or the Sudder Court of eacl) Presidency. 

?• Aa the Code now stands, 1 liclievo it to be inqK>sHih]e for a ^Vanslator to find 
Terms to convey the full SeiiBc of Room of its most ijiqsirUint iVivisioii^, unless he 
paraphrase veiy largely, wdiich wdll in effect make him, ami not the l^iw <'ommiHsiou, 
the Le^^lator, Tlie every Day Oflcnce designated in tlie Code, os “ i.iurkiiig lluusi? 
TpBfipaas*" or the Definition of stolen Property m Claust? 38fl, 1 should cite as Instancjes 
ih'p&Utp not susceptible of exacH^ Translation, and it will require probably a lengthened 
Expl^aaiion to convey the full Intent of the Terms used to the Native OffiwrH. 1 

iim af'Ophcdon, should be the Duty onlj*^ of the crontrolling Authorities, and 1 know po 
..jCouxne pixu^ipoble as tliat of Uie tsmbsidiaiy Rules and Explanations proposeiL 
. I fk 4^ii0U]ier jDefect which runA tlirougliout the Code, doubtleas unavoidable in part, 

giy^n to the Courts as ti^ tlie &leusure of Punisliiiient wliich tliey 
, unlimited Fine, so frequently providedi gives the Couitw 

over the w^ealthy Ciasaeaf who would suffer any- 
of Impriiionmexit in jUis Common Q|u>L , h% uuiucivu.s 
iiom t»o eiiher for Two or fi>r Fourteen for the same 

'^yirflniiiMir itgOTiiw^ AjIdAd or Ilia 



moti y ^ iit iiow im W 

oih6ar^^ iw^ii Bunge of Punirfnneni preolndctt^.l^ t^^i:00si ilH> 

the {*eTialtie« in the Oxie luvve i>een J»ily aipportioofM) to the Oflenceai; and 
Mcariite AdjuKtin^nt of Penalty to Oriine, and Degroea of Oindnatity, haw l*een toovOWljk 
eoaiMgned, 1 think, to the cxt^cutivo Officore. . / ' ’ 

9. It iir>fc ap]iear whetlier th»‘ (Vide of Procedure will pmctitailly modify thia, hy 
omicting th.'it .< Viurtw of certain Oradt*M .shall only iiiffict a certitin Amount of Pamslimenl(» 
and hav<; the final Cogiiizjmr** only of <5t rtain Grailes of un OtfV-noo, and hy this Meaoa 
the iJisrretion now apparently ^'ivi n he pniotjeally liiinted ; hut if nut, the <We shouldi 
I am fli.H]#os(^d to revotiiineml, hi? jie^ditied, hy a Chissifieatioii of the difrereni Grades of 
an Oflhnc<?, with projx>rti<>natt‘ IV-naUies. 

10. 1 do not <j<mMider the of i\]»peal, which it ap}xm's from the Notes, Page 6, 

it is intended it» provifle, a Srenriu “f any V'a]ui‘ ji;j;junst an A1m.se of this large Dis- 
crv.tion. It will he fouml, I h ai, in IVaeiitv, jirodiiciive onlv of .still greatei EvtU; foir 
g,n Apjical in a (.Jruuirial (in thi.s ('oiiiilry, it it is to re-op*'n tie: (,awe for 
Kxainintiilon, must lead 1o iiio<f Perjury ; and it it eonsists i'uly in the 

tution of the •liul^^jneiit <»f a enntToIliiig < >Hieei f»n tie* same Alaiter rind haets, who ia J.u 
tlm higher (Vmii, not as in iMighiiKl tro!ii tried Ahllity, hut- liuiu ih** meiv ( ircunisianci^ 
of Si'Jiiority or hi tter liit* re.^t, it must as otien li;i]»p*-n that, the ,1 udge 4m ihe Spot, who 
knows t]»e‘(-ireumstiinei- 4if hi'. I>istre*t and tin Nee- .-ity for cler king p.M‘ti4ular C’hujei,^^ 
will he mi»re e<mijx’ient io 4le«’i«l4* \vl»0 \'< and what ]•> iii't an t Ke« -.''ivt: Miie. or otSier 
f»>:trtvme IN.-nalty than th*‘ i*onf i tiliing ( mie, r. 

11. It would, J am <»f i>|iiiii<in, then-tore, he a great I mpi oveun nl. in tie. (Vale if Ixith 

the differi'iit («rades 4*1 (.dlhnce i a!nl <»i (tth ieh*!'.'. 'leuiM hi' niaikeiL Mut. and high^-r 
Penaltiis upon them nisuh* oA//g<t/4>»'/A h •*!*i t * ^*-4'. I<»r » 'Knni]»l", that it .should 

not la* 4 >j»tionfil with a »lndge, as the (*.id ih*\n l4*!i\es if, lA inlh.et tfsi an iiahilUAil 
IhaM'iver of sfoh n J*rop4*ify. wli<i m.ay often e the m<»: t. <iangerMiis .Xh.ttda r of Siajirty 
iirid oiu* of the must hiU’d4*fi4:4l 4'!' (V imiraiL*!, a Nery Iriiiiog Ihnii.shmeiii, a ^'ine possibly 
of tritiiiig A mount, as nuthoriz*-4l hy N«'». oitO : hut tl»at the lA'gi.'-laf iiju 4aight in thin, 
and in similar tVi.ses \v)n?ri' tla.* t Mlemte In*.-, at the Ihmt ot ('rime, or whi-re (la* (Itleiiditr 
Ihmu's HU4*li H Ih'latiou t-o the Party injiin d that the (Mreiu-e in him is Pviih nee of grt*ttteir 
OeliU 4 |iiem‘v, and inoia* ileeply atfeets the Seeurlfy 4it IV r^on <»i’ Pioprit\, as 'llu*lt hy a 
Servant, a V illage \V».ti*h4*r, or \\'h4*re he i'.; an old (Itfeiider, iVe.,—I h;d in sueli t ^ases the 

shonhl spireilieally provj<le. t4>r the liitheti'*n 4»1 tlie highest Pi'tialtie'. : Jtot. leaving 
it to iiuliviilual .Imlgmeiit. ^ 

12. VVitliout sn^'h Provisitm tlie (VmU* innst fail in < Mn* of its leading (thje^f.ts ; for if 
OflV'Jiees of ail Slanlis, «oniing umii'r (ha* 4*omnion I >i signal ion, ami t'riminals <»f all 
<„-Ja. 4 Hes wlm e<imTnit them, tin- old and im*i,ri igihli* 1 iflender, — tla* V'ouJ h 4»\ereome hy 
sildilr'Ti IV'inplation, in:i\ hy li^iw Is* pnnislad a like, <-it hei" hy Jhvo f*r h\ fViiirtA-iii 1k iMirsi 
Imprisoniin'iit,--»hy a Kim* of a t rilling or iiTdimit ed .\nionnt, at liie \\ H! ofoaeh .Imlge, 
inNtea.d of th#* rniformity e\pe4*t4.-»l from the ('od'*. «.irh l*iesiih-ney and adjiuning 
Provinces iiiav e\hihit an Atiiniuisl rath»n 4>t’(V’imimd L.iw widi 1\* iliHeriuL** in C'haraetw. 

13. Phe t'ode is, I think. ;d.vi eliargeahh* \vii!i t Jvt rdegi^larioig anrl ('a-^es are ])ru- 

villi'll lor vvhi<*li miglil .-^nf ly In* h-ft to th»* ('i nine-n Seir-e of the e\i‘entl\e Ollieers in 
earrvitig out the gi'm^riil Prim'iples <>r tin' 1'ode. Svs* t'lauses 7^ and 73. with the lUtiH-' 
tvafious.) 'fhis ()v(*rdi'gi.s!ation, to gi^e a speoitie Iii-it.'inee. is ]i<!rhap.s most struugfy 
marked in tin* ( 3 ia}»( 4 »r on < Mfenees against Peligiiui. It appears to niii a daiigertiua 
Novelty, liable to extensi\e Ahii^e, tli.al a Matt shoiihl he suhjeet to a Criminal Prof«.»,cu- 
tion for every ih‘stuie or Sound that he may nUer nlleijsive to the religious Feelings or 
l*rejiulu*es oV anothiT. 'fliere 4*;iii he no Limit to (’ritniiial Pro.vii'Utiiuis, nor tu tli« 
Vjirietv I'f ^ ufonees. l-ndi*r i'l.nisi* No. om* dudgf* niay in his Charity ^iasiimc tliiitr 

there e<mld he no “ ih-lilu rat(' I iit.4'ntioii4»f wi>unding tht* Keelings, and so alwolvo 
all iHfeuders; another miy adojit the Maxim, tint the Act itM'lf indicates Mich Juten** 
tioii ; aiul if ilu' CV'iminal (V»urls ari* to h*' at all 3’iim‘.s optm lo tin* 2toalots of ilitterixig 
Seet.s i>n every trifling t hi'.asion, the Ih'sult inn>l- he to fosier Digoiry, and to kiH.»|> th€ 
religious Aniinosity of Seets at its lleiglif. a.s well as to inferfere with individual Sotni- 
rity ainl Peaei*. 1 givi\ a>: an Xnst'.'inee of the Kv.il which might resvilt friuu the Law, a 
Fact at otie 'I’lme eoiisfjintly umli'i* iny Xotiei*. 'I'lie old Siuneto PiiiuUt, Sndder Aiuts<ai' 
of tho tVunlKieoiium Court, in Iiis dail\‘]mhlie Lu.'^tnilious in the Careeri, |a>Uiv<I Abuse 
on Vishnu, and might lonstspiently have heoii hnuight la^fore me. as u Criminal tor ait 
At^ little regarded hy any hut a few Zealolis like liitusi'lf. and wliicli he deemed a religi 04 a 
J bity. 

14r. My Kxperieiiee also of the Bigotry’and keen Hatred of the ojijyoking Vai^lmavit^ 
Sects of Setun.glrim. the Tengida and Vndagala of tlie opjH?sing Mahoint‘dan .^k>oi|etnii 

«.uVl Sheeas, tn* Masulipatam and eL>e\vhere, and their rea<ly litavmi'wc to tlie CkmrtiS 
Law as a Means of m\itu*d AnnovaiCvro, wouhl load me strongly to deprecate thia PftOfr' 
viaiou. 1 givatly doubt its Justice also ; for under it In^tli tlie Christian luid Mumilpiifini 
would subject III Penalty fi>r the undisguised luul natural Expressions of iliehrvVii^^ 
of the Eyil and Folly of bhdatry'. , . . .y 

IA In Iudht» US Vise where,, there is hut One 1 Wievo, for 

wi^ reU^ous 0}dnious ; to grunt t>o each of ite. 

place pe^ihte Be^tndut on. all Partly Ijjie ip, 



^ '' V toit* ' 

''^.;||«ll»^:l|f>^i^^«^'|i^|^^ Piiatfcms of PersimiH hi^at^' 

/ ; floft tmeh JPtielii^a liaa proved are not onliimrily 

. and deepoBod, by Reetaramfra and Ptnialty I alionld c^^mklor 

it a groat Imjvov^mettt hi th« Code if uovH RuJea of thia Nature wtm* I'emovt^d on its 
P^imdgation. and tbeir Kec^tf.^ hf^firH made manifest by Kxpi‘rifnct\ Iwforci the 
lattiiv prt>oeeded to make them liiivv, and thus to declare Acts whioh may lie iind arc in 
tiiemaeivea ordinarily InirinU^sA t^riuiirnil OfFcucea, 

‘ 16: The Coimnissioii have alnio, I think, overltiokcd at Tiinca t he pcrinanciit Intcro.sfs 
of Society,, makin;^ timf. criminal whicli is in its jp.meml Tcnlh*nt y luid Uc^sult higfhly 
beneficial to Society. Of this Character there is <hie Member of the ProVi'^ioii No. 281* 
vdiich Kinders it pf.*nal to treat a Mans A'iows of t.’asle li^rhtly* If i'asu* wen^ in itself 
A eoinmoo Blessing let it be pnitecWd, os is here done, by pmuJ Kh.*M*iuienU ; but if. on 
tlw other hand, it is in itself an Kvil,—if it is better for Soeiety that it should ;L:rudu!iiiy 
diaapjasar,—it must be a mistaken and narnw-inimled »on M*hie)i \\oul<l buttivnrt 

it up by ]Mm:d Knactments. Penal TLiuu'tnients should mily. in siieli Cases, I eotieeiv^^ be 
made when it was practleally apparent that tht» Injury pro\i<led a;rajns! pressed so 
grt^atly on the jiresiuit. Comfort and Se^airity of the. iAunmunity that the uliiniafo Benefit, 
must yield to present K\i|Lj[eney% But to afford flie Pn»l<*etion of a }KUial |•rovision to 
wliat is in itself injurious to Society*, and to the Man w^ho know.s so little of liis (taste, or 
ifl fio inditfenuit and careless alxmt it, that he can be led !•> do in hi.s lefiiornnee tiiat 
wdiich shall t^aiise him to lose it, appears to me ]ieedle:^s and unealle^l for be^xislatioii. 
Where t)»e PtauHi and Welbh*-in;L^ of Soeiety has not hitherto sulfereil 'les is the t ’ase in 
this Presidency, so far as I am awaiv.) from tJie Watit of a pmial Provisiiui prot-e<*iin^; 

I should reconinaunl tliut it should lake its Hank w'ith Slavt^lnddincf, or any <’lla*r 
*mccial t>r Th'ivile;jre, and tlie INissoesor Ik' left, as heretofore, to tht' Ch'if Courf.s for 

ilie MainieuaufJt* of his Ki^hts. 

17 . 1 have diMuned it j^eiiendlv tuineerssai v to !ji!ike any Beiii;irks \vher<‘ niy Smi- 
tinicnrs, so far as J am eii;d»h.l to f»rm a Juileiueiit on the INants disisissed, a.*'e.i>rd with 
tiaeie <il* the t’ommi.-^slou, But. iiaT** Jij-e a fi'U't\ia*s on which it uisi\ pisdiaps hi* 
df\sirai*le. to record ao * >piid<‘Tr. 1 entirely' and fn!l\ eonenr wiih the Commission in tho 
Pi\)j»riet\' of re'Jtrie/i itiLj; tin' IVnally of lle.ith to the sin^^le Ojfriiee of .Mm‘d»*r. My oidy 
l>oiibt is in the, t'.'isi* <»f a- th'imina! t raiispm'lisl for J/tfe elVeet hir> IL'^eape ;ind Be.turn 
by a violent Assault uj»on his Ijii irds. It may’ he pos-.ihl<*. that 1 hiat h is t ht» only 
Putdshnj'-nt \vhl^‘]> w’ill be foun<i sudieienr to cheek tlii. Ctlein-e, and setaire the Utiards 
from re]M-n!e<l il^sspi-rale Assaults n]Mi;i Them, and C(a*s<*<|Ui'nT- Injuries. 

18. I iMitirely concur also in llu’ View t.akeii of tJje I’-vil and the Iiii'xpedieticy of 
dcf;*r.adin;^ }iublic Kxinliitions as Part t>f the Penalty. Sueh I'Xhibil ions do not. I am of 
opinion, temi to ri'jire.s.s ('rime, and they* are ojkui to the stron;^^ ( Mi|4><*t.iotis nut'cd aiLijitinHt 
Uunn. I would wish that some Rule, ini^ht h** laid down wliii-.h sh<aild render the 
BxiHMition of tiio Sfiiteiiee of |)*afli linu'e sohsim ami impo<.,iii^ than il now is, and 
would on this neefMint d. sirc t.» see. t he Rule of the Kom'daiee Cdahlt t'il'cailar Oieler. 
iSrid February iSli.'i, makin;!:; the Burial of the Hodv at the I'ovt ol' the (lalhiws J'ai't t»f 
the Senteiiet' retained. 


18. The Intiuitioii expr^-'.'I'd by tla* Coiii!ni<>-ion df' framing tln^ baw of t‘riiniual 
Procedure (see Notis, No. lo. ,1 “ ko */.:< ft* farif ittifr (h*' 1 tti #*/' htj ihe 

StJtfff:reVy and t^i makt* t hie 'fiial d-.i the Work of'l'wo,* w ill, 1 tin^a, be reali/efl. ll will 
Ije a most important Improvem.uif, I wull al.so\i*nture to express a Mroiiji^ < opinion i»i 
fevour of the Pro]K>sili<ui (Not.e>.. p!n*it;:jra]»]i tM.) Ibr (smstitntinj: false Ph^adinji.;; a jienaJ 
Offence.. I consider the ArL^imeiits in f;u'*»nr ^n-afly to pi'rpoiid»M'aie ovi'V those on the 
opjMJsiU* Side*, ami I believe that it will hi found in Praetiee ;i most v;du;thlf' Pi<ivinion ; 
ODc of the R»st, if not the «'ai?y .‘safej^uard, a.;.;ao;;:t a wry j#io\ah-nt Ahice rn India, tire 
converting the Courts of Law into Kn;jri)ies of <>ppre:*siMn and Injusth-e. I will not 
lengthen tlie.se Notes by' any furtlau’(observations, but will now jaoee.id to tie' <‘oU' 
federation of the ditfei’cnt (’hapier.*, in ib't.'vl. 

I Would surest the Aildition t.o t.liis f/lia[»fer. cif an Kxj)J:i7»atu>n of tlie Ivo'epjion* 
which dccslaritrt “Harbour tiis'**!) by’ tie? Ilusb.aml, Wife, 01 ////fz/oo# in Ihr I 

€titcenyivn<]l or th^yictitnliH<f Jjlnc. tfp ]h*tjihei' or Sinit r** to )»e no t nfeiic • ' see (M>7» 
Page 27 , and l*ag»: a t, Ac,; 7'la’S ' ibdatives shouM, J think, Ik- once diMbieily' 

flpeei^ed, if this Pnmsimi i.' to staini in the < -ode. 

I will lien? remark, that tliis Provision, taken from a Code enacP‘d fir a different 
of Society, is, 1 am inelined to think, only in }wirt ajipJira.hle to this Cosititry. 

I' WOtthl iretafiti the Exw]ition as regards the Husl>;ind, and tie* Wife, tJiC Moileu', tlie 
BBUghterji Hlld the SisUn* by whole Blood: but I shnuld not retain it in thel’asejif 
Brother or Sisters by Half Bloo*l, nor trven in the i»f Fathe.r and S<iii, (irandf>.f her, 
Itramhli^ ikor i>f Brothenii, iirdes.H it was .satijifin't^inK'^ established that these ReJaiivt'^t 
were tbettntielvkM WbolJy*“fix^e SuBjiicion, not only in the .siiefnaJ (’ane in which they* 

barltoured^ but that Uieir Characters and Habits were at ail Tamea those of hontrst Men, 


' T T^ '4!^^ extend to the Case in which the HarlKnar i* ^'tvrjn hy 

ov K(diUl6u|la!l^ eseenllioil or dea^miing toJiCf or^Brother or Siibier ol' the Ptr^ww 

3 - conMUuud 





SoUibeM" O^omtnbars^ ' lay lE&ri3l"'' 

cC TbiiiB^rM a where each Meihbtar of a lT^sklily^lii' iS'^’Timeii r 

bw itdatimi in Br^bbery or Tlieft. If the Father, i» allowed to 

hia crinimiil liolative thia Aofiihtiuice ad libitum, we ahall greatly din^inish the j 

gCPeraon anrl Prf>j>erty. 

The Ruhf ii> Europe, whtfln^ Polyfffiniy an«l lawful Concubinage are unknown, i« ahN%' 
OOnfiYied to more narrow Limits than in tliiH (\nintry ; and from the UBagea of Socie^ 
in Tmliii generally, a« the very enrl^' Mariiages of Children, it may be doubted whefcli^ , 
it is correet to aHsinric tlmt Families aiv as elfnstily united as in F.urojje, especiaDy in the" 
Case of l.Jrotht’fTK or Sisters of the Half Blood, ami whether, thtn-efore, it is desirable for 
the legislature t^^j relax its Strictnorw, <o give Seojxi to tht? Exerciser of AfTectioxm whioh, 
under the exiJiting Jnstitnt.ions «if the Country, can hax^e little or no Existence. ^ 1 would 
thcr<durc suggest a Moilirfrati^'ai of the Kule ; at all events a clear Ex^daimtion, stating’ 
the Individuals to whom it applies. 

Tlie IVcailiarity t>}' thi; < V»dt' on this litjad,—-the entire OinwHion of Flogging as a 

penalty,— I 4;ori>i#ler, in tie* present State* f>f this Country, a Defect. Its Efficiency a« a 
Terror to fathers, wlu'u inlliet4»«l in pul>lie r>ii the old deju-aved Offender, and its Iirfluence 
in clicking a < ‘ourse of f^’riine, ov<*r «*verv other Sjieeit^s of Punisluneiit, wlien inflicted on 
the young (/’nminal of tlu* low^.r < ‘Jaj.s 4 's, i^, I hfliuve, nnrpiestionable. Tliest^ Benefits 
to Society, ’ - the last of great Tiiiportaiice,—are now The Oinisrhin is not supportedy 

80 fiir as I (ym see, hy any sti’onge.r keascui than that the Government has already 
abolished Flogging, 'fiie father ATgnnienf;> ««ed in the Notes, Pages 12, 13. prove 
nothing ngain.-^i a judieituts Hse of tliis Spe<*ii*.'4 of Punisluneiit, but only that there are 
Cases whi-n* it would be an aggniviiteil Pinrr'^lunent, ami ouglit not t<i he inflicted I 
ciuniot <!oiiMidr*i* tlio Ohjeetiori that it is a i ritf! PiiuiMlimeiit of the least Force, when 
both the Numher of Stripi's anri lJu* Im,triinarifc an.* n*gulafed by the Law', as in the 
prcfrH^nt Regulations of lids lVesidem*y. 1 am at a loss also to understand why the 
Legislature shouhl refrain w'hf»lly f'n>in doing that whic-h every Paivnt in his Fainily 
wouhl do; and as it is not cruel, but right, in a Parent, to tlog his (.*hild moderately, so 
neither will it be jm A<:t of ('ruelty in the < fovermnent, nor will it be so viewx-d by the 
<.%>mmou S<*n.sc of the People, to do Ibe sane* by Male Gtfenders. It fw^eins to me that 
the ( ■oiniriisHioiiei's would have made their < )ode more i‘lfeetive as a w'c>rkiiig Fystoin if, 
instead of altogether renoimeing the Penally, they had t*onrmed P'h>gging within ita 
proper Hounds, and a]»pVaMl it wliere It wouhl ele »vly be the be.st Punishment, both ok 
re«]>ccis tl»e individual Olfendtu* and the Publie. 1 e.oiieur entirely in the Views of tho 
CommiMsion (se«^ Note, Page 13.) in tleeining it inexpedie»it 1o authorize Flogging in the 
Ojisc of Police Pt;ons. 1 have lvn(»wn even the Imia iscinmcnt aiithorized by Section XL, 
Kegiihition Xlll., 1832, Madras ('ode. induee respectable Men to throw up the Office of 
Gaol J^•ons ; ami it is <s*rtain that if wix d<*grade any Class of Otticera w‘c shall never 
have any but the im»st disrespeetable Members of So«'iety holding the (iffiee. 

The t V)miiiis.siniu*i*s liavc tlienisi-lvcH lemarked, as a ]>niminent Definrt in the Code A.X 
it now stand.s, the grt'jit Length of tia* Tenns of lm]iriKounient ; and they expresw h 
H ope to bo able to rediiec them hereafter by a bettt'r System of Prison l)i.scipline in 
this (Country, in its present Condition, Avl;i(»h .shall greatly rtstrain Dflences. The Legis¬ 
lature lias to deal with a large Chis.s of Otleiiders avIio in their ordinary Life know not 
the (\)mfort of a regular daily Meal, who live in \vretehe<l Huts, ex]>osed .Day and Night, 
wdth litth*. tir no Slieltrr, and who eanmd. or do not atlonl themsclve.s either a Bag in 
the or a (Motli in the Avarm Scivson. The British C<»vemment will never sttbjoc^ 

Oriiuiiials nmli*r its Luiimaliate ( .’are. to Pi ivat ions to this Extent. Do what we Aral, 
therefore, a Prisf>iior of the U*w'er Classes is, and ffir a l»mg Time wdll be, better fed. 
better eh>theil, la*tier housed, ami, in ea^i* of inue.'>s, immeasumbly better provided for> 
in Gaol, than when labouring for his livelihood out of it. Criminals have also alwa^'S 
One Day's Re.st fnvm Labour in the Seven, nut kmnvn to the Labourers out of GooL 
The sole Uesouree fi>r making Imprisotinouit tbvailed, if we cxwpt, perha|>s. Solitary. 
Contineinent, is thevefiirc Har<l Lal>our during Six Days in the Week, and that to bel 
i.d^bviiied through tlio Ageiuy i>f Native Peons. 

Hard Labour, even if cditainable, w hen poi’sevorod in for a long Period, is a somewhat 
dangoixms E.x]H*ritnent u[H>n a Pco]ile of little or no Stamina, and may early require in 
Ihs i*olaxed, in diistiee to the Criminal .sentenced i»r.ly to Impiasonment. I .see also nb 
Ground to exjH*ct the samo boneticial llesults from Solitary Confine.iii<-nt amongat a 
People wbo e.au sleep with P'ase Kighteon Hours in the Twentyfour, and who ore 



. . Impriaonmeut 

carried out, 
at onoe 
aonment 
£levQn Yeiu'a. 

.To. a.Feoj^e who in Nine 0a£^ out of Tan cannot compute Time^ wlia dkAdlw 
Vlwtlier ilmr Cialdi^ bom Twalmr Forntgea 
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Iqr 1^ CgidA wBpew to nu* ^.' 


CSniaiiuil «sw now foru) that it iin^i lieen a loug S^iaiiatiou from liiti Hmutt; nnd that 
kt.' AB. strong wlieii the liapilHonment lioa betm Ton aa whon it luus boon Fotirteeii 
Ttoa^si I almost tliink it irnktid demonstrable, in the Case of Utlendeis of the uneduoated 
(%fcsses 9 who probably constitute Niue 'Jentins of the Criminals, that Six, Kight, ajul Ten 
Yaars are resjwjctively as etleciive Penalties as Seven, Ten, and Fcmrteen Yeai>»; tuid that 
-tUe^erms of Punishment now provided sliould themfore l»e redutvd. 

I would i»nly leave the pres<*ut Terms m the Case of Subornei'H of IVjjury or F*>rgt^ryj 
tim Leaders of Dacoits, and similar Ofteiiders of greater Criminality, or iiu>re raised in 
Society. If a System of Prison Disinjdiiie shall eventually be eiiforoe<l which shall not 
incresise the Mortality in CaoK and yet Ik? found to add so much U> tlie Severity uf 
Iniprisonnient as to make the Punishment greatly dreaded, then, in lieu of a lle^luction 
in the Terms of Imprison men t provided in the Code, a Ileductiou might, 1 believe, safely 
be made fixnn the more limited 'Jenus lu're ]>roj>oseil; for a rtsnlly severe liupriKontnent 
of a few Y'oiiTH, if attainable, would, I am convinced, be found tenf.>ld nion* c{Hcju?iouH 
tiuui double the same Length of Imprisonment under the present Sysb'Ui, e-spe,uiully in 
this IVesidency, wlicre tlie great and paramount Obj«3ct of rendering Imprisonment 
fimnidable to the Criminal Iras Isim of late Years lost sight of, u\ AtUuupts to convert 
Ibe Gaols into Maiiuflictorics, with the view of making tsome ]ia)try aVdditiou Lo (he 
Uevenues of Governmeut. 

I throw'^ it out for (.*onsi<h'rntioii, wJieUu'r the J'tlieaey of ImprisoniiRtU. iiklght not be 
heiglileui'.d by the luful SeelusiMjj of tlie lh‘is<»uer from liis Family, and by exthiding him 
fi-oiii all t ^uuiiiunioation, lait only witli Ueia(i\ i s and Friends, but Ijniiu all others ),>ut 
PrLsonoj*N, during his nitiiu linj»ri,soniiient, wheii short ; this t.o beeirer ted hy wtirking 
him only in a ViU'd sujTouijd»*d by a dt*ad Wall, t«> vvliieh there should ]»e a eo\et|^i Way 
from tlui (juoI, an*l so iiv<)»'ri;ig his ladionr thet during his whole liu]>ris(»nnient ho 
sliould s-ee notiiing Imt the (Jaol Wail autl tlie. working Yard. 1 would idsti, t.«i render 
tlie Gaol irk.sonie, snbjeel liiiii during the. last Six Monlhrt of his Term of iiuprjHontnetit, 
to severe e?<.tra Labour and Uigour. 

There is One Portion of this iinporbint Clause* whieli app(?iirs to me to uccmI Chapter UL 
Correction. 'J'lie Right of private Dcfemie is declared not to extend '* to the inllietitig Gcujrnl 
of more Harm than it is natiCHHuri^ to inflict for the J*ur]loses of De.Ruiw/’ This I Lxceptioiiji,^^ 
<x>naider too indefinite, and it is not aide<l by the Illustration Hi), tlmt A, a powerful ^ hunie lo. 
Man well armed, defends his Property by kiiling an unarmed Boy. Tlu* IlhiHtration 
shows, not merely that A inflicted “more Harm,*' it may Ik* but little, or by some 
Degi'ces, “ than w’as noe^*.vs/irv/' but such as was o)»viousiy and wantonly unnecessary ; and 
tlic HeHnition iistdr shoiiM, j think, be c<>njined to this ( Ihsk of (..’ase*-. At pn*.sent there 
is much Umnutainiv in tin* Law. Judges must difler greatly Avhen they have to 
determine the Point “that no more Jtann than neces.sary w;is «lone. I would make the 
Line bixisnler and stronger, and would suggo t. th/it the (Manse should nin in the.s(< or 
.sunJUr Terms :—M'he Right of privat** l)ch mx- in nf» < ktse exteuils tfi tlie inflicting of Harm 
mtuiifestly and clearly unnijctj^sary to iidiict for the PurpOM^ ol' Dcfenai. The Illustration 
in the Code wLLl then sUnd. 

Thirdly, Mischief by Fire corniuitbsl “on \w\y Jhtihiinff or Tottl used ns n Human CIhohic 

Dwelling.’' 1 merely remark, in tiiis Place, that tlm (Jode here, as in otln*r Plm*.es, 
draws no Distinction betwt:«in tlie Cochauan’s or Vagrant’s Hut or 'l.'ent of a lew rude 
Boughs covered, with a Comicy or Mat, and the jicnimnent J>w'eUing. This is, 1 think, 

A serjoua,Defect, and may lead practiaiily te great InjuKtice, if» severe and aibifrnry 
Pmushmciits wholly' disproportionatt; to the CHenci?, and not iMla]itcd to tin* State of 
Society. 1 would not give the I’erson wdio dwells in a M cut or in nii </pcn Hut the 
llight of,slaying anotlier in def nee of such Prop<'rty, which, if destroy*«!, might bo 
ronewed with possibly a few Hours liJiRmr, or at the (k)st of a fi.*w Aiiuart, and from 
even if set on tire, the, Kfjren^ i» 

Claiise 9L"f" Will not this Clause ojieii the Door to nialicioiis ProHCCiitioiis, unless t)ie Clinpfcr IV^ 
tnatigatiou l>e confined to home oveit Act similar to those given in tlio lllustnvtioir}, and Ahvtmciu. 
t)iB Ckmso loui, therefore, in this Fonn :—Whoever previously l»y iuiy4)\ftrl Act nliets any 
O^^tance by liusti^tiou, kc, 

. (piMBe 87. Xlufi Clause needij, 1 concfuve, a slight Alteration, to prevent iU incUuling 
i/iSiw Cases it is not intended, I imagine, to include. ]f we Niibstiiute in the 
(C) Murder for ib^blwry, it would follow tluil Offi<5ers of P^tlice, like t1i« 

Officer wjio I'etnained at the IkAtom of the Stetrs to allow the Pfjrjictratioii 




*: tif piiviile Defence in no Cane extends to the inflicting of more Harm tiaiu it h 

ttneessali^ to Poip^ IWcnee. 

^ Wb^ver previouidy abt^ any Oflbnee by instigating the I’uhlic generally, or any Numlicr of 
Oftss sC/PerajAa cx< ta sm ^t»gf^Tmv-te the Commission of tlmtOflciK^ shatl In 5 nunivhed with Im- 

may tCBBtoad to Throe Vears^ or Fiiw^ or both. _ 
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d jHbe Tfotf Powi4;;33lft>o4. 

ill^^ Ommon to wterfere at onc<i, m he ^ C 

. Itfis ekiar that the* Officer m this Case, however 

bib .Otmesion probably led to the Murder lieing iu^m^ perfietniied, yet wiays^ zio^l 
league witli and had no Intention of favouring the Ofleudei%, which b the Efisence oC tlbr 
Ofieuce in this (Mausf^; but his A<rt nevertheless falls apparently wltliin tiie Defoiitim^ 
of by an illegal Onlissiou in, tlie (Jomnussion of an Offence If there thb.. 

Defect in Olausc*, it nuiy be n ruedieil by substituting with the Intention of aiding 

and. fiivouj'ing tl»e.<)ifender in the (Commission of that (!)tteiic#5.” 

Tlii<‘Ji the illustratiou also would, in liciu of tiicilitate the Ivobl^ery, have, favour the 
Robbers ; ' and thn.s Acts or < buis'^ums, such as tliosc of Spies joining with Giuigs, and all 
Oinis-^iiuis pro teuipiuf’ whieli, tlmugh tln-y may aid tiu fJoinmissioji of on OtfeuciVi^re 
not done lo favour tlie, (Jffendors, but the, reverse, would Lk; excluded fiT»m the Operation 
of this ('lause. 

If th<;r<^ is any \Vri;:^bt in the fdijectioii here rui.s«Ml, it ina}' then perhaps l)e necemry 
to reconsider the wording in pcianse Sd at the Head of tlie (./'hapter, ^’Thivdl}^*, iitcu,"' 
wluMi* in like Mamar llu- illegal Omission should Ijc defined ns done, “not to aid tlie 
Commission oi' the Ofii nee," but to aid or favour the Ollenders in the Commissiou of 
the ^ Mfeiiee. 

^’rom the'fiMins of (/lanses IKS, ill), tlie Woi’ds “ SolditT,” “Sailor," would appt'-at 
to be ef>nlined lo Men in the Kanks. aiid uon.'^e/pieiitly, if the Aamnli, the Mutiny, or tho 
iiese.rtioiJ, was the Act of au (Jifu'er, tlie. Party prcvioutily al>ctting would not lie 
punisJuible. 

It is po.isibly only intended to provide for tin) theses of fin; lower Cli'ades of the Army* 
as all that is praitieally necessary; but it might still be well to ileline the TtTOW 
Soldii-r or Sailor, .‘dmwing wbieb (^lasses of Military ami Naval M«;n they iuelude. The' 
IlJiistnition t<j (JlaiiNO I:i.j tends to sbi.)W that tbe eomnioii Man h\ the Ibuiks, and 
iio otlier, is intend(‘d by the Word Soldier, a.nd it will then follow that to wear tin* (.JiU’b 
of an ()lli<*er with the Intention to make others believ«; that he is such OlHcer is not 
punishfd^h' uiuler <’lausi* I 2d. Is this the Intention of the Law i 

Approving generally of these l*io\isions, J con.'-.idi-r them, as 1 do Regulation HI. of 
l%S:il of the Madras t‘tide, imwiM*, and a gnsat Source of Oppression, >/7 a/V/- apfilied Ux 
liifotn assembled to resist unusual or lieaNv Im]»<»M.s. It is tin; tudy ^I(»*le by which tlm 
Ryots (!an, in the pr»'seiit (^ireumsttuioes of Soei('(\, inliuenee the piddie. Auth(»ritiu«. 
'Jdiey Imvi* no diroei Aeee.ss, as a liody. tn t bi’ eont udling Authoril ic's; and if the Collector 
of a Province, who may be i nlbreing 1 lu,* mo.st rnineai^ Imposts, is at Jilierty to construe 
any Assembly to <‘p|i'>se his Measures as an Ai tempt to o\t rawe liim in his public l.hlty, 
the Peojile are depi ive<I »*ra!l Remedy and Hope of R(;dre.-*s. Unless, therefore, llic Ryots 
are anm^l, and u^e \‘iolenee to Indiviiiiiais, ihev .sh«Mil I not, in my Opinion, Ir- held 
guilty of Rioting 'flu* 'l\‘iidi*ney i-I the Kaw in this l'r<‘M<lency, wlmre the Collector rt/uf 
Min/infnift: is the .Kebff* in jii . own (’ause as to what does or doe.*> jmt oveniw'e liiiu, i« to 
t>r»‘venl all Kxpiession of public l•Veling, - an Kvil of great Magnitude ; and there Civn 
lu* no Medium, wlul.st tliis i>ppn s.'.ive Law exists, betwi t’n unlimite<l Submission on th(j 
Part oftlie n\ot and ]u b» llioiis .sn(*!i as we Itave lately set-ii in Cauara. 

Tli(‘ JVo\i^imH of this <’liapter, ;i.s miuh* ajiplicabjo to Mtm pJaeed in (tffices of tha 
liigliCvst 'fnist and Ivesponslbility. are. (|Uestion:ible. I d(.ubt the Policy of subjecting such 
Men to any further public iVnaliit's for Malvennatiou than Dismission, with Onsure and 
l)i.sgrin‘t\ 

It must, I eoneiMW. de^ip-ndi* the Dlliee, and the whole Class of ()tlh*cr.s and lower the 
Stand.! nl of pul die (U»aracier, if tiny arc to bo restraiiUMl by Penalties like UiiMiiO here 
provided. 

'J'ln* amj)lo Uenuineration, tbe K'>tlmati«*n of Society, and the l^oss of tlicise, it m 
ailmitted. alone maintain tli** Standard of ])ublic Character ; and notliiug, I um«Muthihed, 
will bi- added to ibr.'^e Sancllons. imless the Peualiie.s are vi;ry sevt^iv. 

1'lu* Ib'moval (»f a, British Rivdil ‘iit at a Foreign (\mi t. guilty of Midversatioii, from hia 
high Post le. Ue]»it':;i‘ntati\e id’ tlm Rritish (.lovernmcnt, to the (Vuniium Gaol (see 
Illustration (Cj ni the Head of Pn jv .*17'. will onl\ prove injurioiw to tlie public Interest^, 
by degrading the t )lliee. It would be U'tter. J .bouKi say. that he b«? dismwed with 
public Igvdmony. and id" I>egr'd.iiion and Pmdslmient left solely to Sooioty. In Ukie. 
Miuiner it will hot upladd the iludieial Character, but, on the contnuy, mu^t tendgimtly 
to its Deterioration, l-otli iu the Eurep<;;Mi and Native, if, as provided in Clauaes 14^ 
suul M-k rludgevi [iredding over t-ourts of grciit Tntst uiul Power rimy be bromght 
Criminulfi on Ciiajge.s of the Naturi' conteiuplated in these Claum^, and seut to (i^ 
0<uumtui (hiol f*‘r i bie or Two Years. , ; . .. 

<fhe ArgumehU thi‘ i’ommis.^'iouer.^ have used iTa|xx*ting i’enaltbjs which (HHisist ill 
degrading Kxptvsure. vve. :Note; . Taige 12.) appear to me t(» ajiply to tlie Coses uuir/jt 
Consideration ; for tin' im]irisonnu‘ut provided in thiv<ie Clauses of but One 
Years would he u mei\-Subject of Mockery to ‘‘shameless and abandoned |Ce&/^ “ 
when inflicted <m Mou “ who have filled tbe highest Stations, and luaintaixied 



♦ 4i4» by any Act, or any iik^ OmiMion« tlio 4<rfng of tlwt 
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miglife bd isaikeii ibcito thdr Seats as Jndgi»«. and ' 
i^|i(rdil»^^ »m« even triHing Irregulariiy to the Favour or Disfavour of a Pm-ty 

’!riie HSfW would, I fear, lx* that s\ith Men would avoid Orticf'« Md\ich migJit sulMOCt 
itlMiba to such Degradation for A«'ts whieh would itidoed Ik* culj.»a]»!<-, Imt whieli would bv. 
fiao^y pmvided against by sinjple DiHiniasion. 

;'These ObBorvations 1 intend to (ip])ly almost to the T}i,pi'r/*t^tfm4^)tt pmvidod * 

JSwp iM&veral of the Ofleiices dfsoribetl iu this chapter. Fine e.ainnuiable by Tm- 
l^^onment, but ivcovt>mble at any Tinu\ lies o|Hm only in ]Mirt to tin* sjinn* < >bii*eth>ns. 

In Clause l^'S* we have the dmij/e made aiiu^nable also for every l^epnil.iiri' from the 
Ciaw of Pr<x*edure. Tf he disoiK*ys a l>ireetiMn of no moment, or One oi the* greatest 
IjTtiportiirKre, he Is alike of»en to a Th'oseeution, 'PIk-iy* should be soim* DiNtinetiim, 1 ive, 

made (Clause 14-7). Tf nt> Injustice has lieen dime to any IndiviihiaJ, I shouUl question 
the Neceasity for making ilie Ac‘l. of " trading ' punishabli^ by lm]»risonment. 

Clause 14ft It might perhaps In* found in Pnu'tiee safer to provide, that, “if he 1 h^ 

5 laid by Fees/' not t‘xeet‘ding t)ne 'rwi litli td’his ohouoI Fees, thus giving ()im» Months 
fVes on an Avemge. At pivs«*nt it stands, “ Fees ivi-eiveil in siuut* One Month, and a 
Month of extra<»riUnary high Reec'ipts might be takt^n. 

Clause 1(51. In I*raetjet* it. Jia.s ahvavw'* a]»pt'ni\Ml to me lljat the Signature of (he 
Indivifluiil him-elf to ii Statement mmle belbre any pul'lie Authority is almost an (t 
ttnneee.'ssarN Form, when Mieli Stuteim'nl is atteMed i>y flu- puMh* tdlieer, 1 BlioiUt] hold tl 
it quite iinneeessarv to impoMt' any l’*'n:iity, beyond a very trifling Kine, for the Refusal to ri 
sign, ami should <leclar«* the Attesiaiion alone of the public (Hlieer. r*ei*c>nipariied by a 
Note iu ht^ Oif'u Iftru^I^ that, a !*art_\’ rtdu'^ed or deelims! signing the Slafement. i<> be a 
sufficient AutlHM:ti<‘atii»n. and tl>.it flu* Statemt'uf, ^o a(tes(»u|. Nieaiid have liie same 
Validity as if il had Ium'ii dul\ si'jned by the Party. 'I'his would (ake a\\a\' fjje Nh'cessity 
of a Pena] Fiia<;tmi nt. 

</hiost* l!M>. 1 h.ive for a long Time eo7»-ideied the «‘\i'-ling Regiiljil iolis in ve.>’.pee.t to 
Perjury us iK»t mlajifed to tie: SnOe of Morals aiet Society in India. "riu'V a ntere tj 
HefitY'tion of the 10iigli»'li !,aw ftii tlie Subji ct.. by wbieb tin (hime Is viewed in a y>ei'idiitr nt 
l^igbt, as the higia^^-i (’onfenqil agai)»^i a ^^.nrt of Justlei*, aiid deu.f with aeeordingly* J 
The loiUW in Knghmd. nion*oVeI\ W liieii \I*4t.- the OffelM-e with pee II liar Severity, i'.i ill 
entire Fnison with tin* l*ee!hig> and the moriil <’onditioii of the Pe*i}ile. 

Tilt* M<idifie;U ion f>f liir ]n*e\ ions l.aw pio]>o.M'il in the (Vale, by Nvliieii Perjuiy is dealt, 
with on its own M#rilr^. and ■\\ liieh mineses (*ven 'I'rausportation for I/ite to eertain 
Cirutles of the ( ufencr*, is a gre;it. and VJiluable 1 in]»ro\ emeiit, in Prlliei|Ji’ , but it does 
not ap|'K‘ar to iih* that the Principle is carried by any'means far emuiyb in the «hse4»nding 
Settle. 

Tla‘ th’imt* a]»]>eaT.'* .si ill to be. viewed with 1\> es, ai'd viKl-ied aeeordingly w lih 

h(*a.vv IVnalties, tlmugii in t he JVoie.s Page Mit is ;u'.K now I 4 dged fhat direct J*ej;|iiry 
d(K*K little Harm in India eomj»and wnh vhar n»ay be eil’er-f.-d by it in Mnglaiid. If is 
not apparently ‘'i4di(aeTiHY borm* in Mind tliaf we have no <)afh by' whleh w** caii bhid 
the t/oiis,*ieTn!e of the Min lb* *l.»e.s no \d*.]atioii, (lurefbre. fo liis ('o7»/i.'ii'n»*<' in Ibr- 

swearing hi msfdf, ami lie neitla r s nor can he pf-nvive nnd h el wnh ns (he iOnonnity 
of P<*rjury'. Rv this ('laiise ripO.-t- the ]» avy* INnalty of the old baw in a great 
Mttusurc ndained rwdtli t.Jie very valuable Ad«iitioii <.f Fine . wla tlur tin* peijurv ba»4 
lx»en fommitt.od in the ynnst frii'ioL or in a vi ry imi'oriant (’ase, and tb** naturui and 
nccessjiiy <N)riscqiicnct; is. that (be <^»nvictions will always bi« e>;f 14 mely bnuled, and tlm 
PlM»»*Knitioiis, n.s herelofor**, fcw^ Perjury, tlierelorc, it niay bi*. priMlicterb will c<*iiiiiiiic 
uiiSil>fitcYl^ under a Corlo w'hi<'b annexes these high iVnalti* .s 

Tlic Interest of the Community wouhl, I conceive., W- better jerved )*y lowering the. 
Penalty of the OfVeiice. and ci/i<.ining frequent Pro.sccutif»n. A bujctioial rh‘y.nlt haK, J 
believe, al\vay\s followed wJicnever this Kx peri men t. has bi-en tri»d. (’fipt-niTi Pottiriger 
states that he had by this Means so com]»h:f<‘ly repn^s^a‘^l Ilic < qbnee "that h** did not 
“■ r^Yilleet a .single Instaiice of Peijury having octajvred bid'orc i/nn in Six Months/’ 

. Judicial Selection^, Voi. IV. Page 4r/l. ‘ 

vCTlftiiae 193. provides ordy a Penalty wlicrc tlx* frauduh iit < laim is set up 10 ])rev<*T!t 
f^perty being taken in Exctnition of a of n <*onrt of Justice. ,! .•-ce no R<‘^i."on 

iSdutinhig the Rule to l>ecT».*e.s. The (■laiise sht»ij]d providft alike f»r Ciu cs where 
la tideen in Kxeiaition of a Decn^e <*r in pi/7'#rt/oc/v’ of ovy Unh r of a VouH. of 
lii Caaes ivhcM* Ordera are isftue,«l on Motjons. not <»n Iharecs, for taking 
Pit>{)OHy ttito the P<>fise^on of the Ciairt, i*artk*s who may prevent the due Kxet nti^n 


♦ Whoe^etf; baieg a Judge^ for any Purpose of Puvour or Disfavour to aity Party, dTr<#ljM'\r any 
. Directicin ef the ahttil be punished with ^ixiiple ImpniM:iiitnent for a 'J enn whivli 

■ iaiay extinii er Vim, or Ijoth* 

r Wboev(pr .glvifPlt.p^ tuUo Evideuee nhall, except in the Case Imrein-aftcr exceptcJ, Ijt- 

vA|»*?di«hed with litt of lather .Deflerljpthiiif for a Term whlob tuny extend to Severn Years 

.«l«0 -be liable 'te Fine^ 



•' " S i f''ii:ix" 





. ; ‘ Cli»ptor XV. 
Oflfoceft 
lifting to B«li- 
gf^A and Cnstis 


umridiiiA&QMiwhofio w!tpS0 a] ^ 

I ProviAion diould be made for tiie we'OIattB isi^ihu^'m^brlW^ 

' . 196.^ This Clause is of the first ImiJortanee tg the due ijdmiiiisb^ 

Jiustice in the present State of Society in South India; but to be ^eelave it ‘tBSim^Z-y- 
enkrgerL It was an Evil of &equmt Occurrenoe in Tai^jo^ Ibr Parties to introduoiS iliio . 
just Suita as regards the chief Litigant the Names'^of Partice as Defendants and even el : 
Co-Plaintifi» who had no Condfern in the Suit, placing all their Property for the Tim v 
being in Litigation, greatly to their Detriment and i^noyaatioe. This Caee does n<k 
ap|>ear to be jirovided for by thd Rule; neither does this Clause provide for those Caeas " 
in which tlieiSuit is wholly fictitious—not instituted for the Purpose of Annoyance. 

In Tanjore, for insianct% it is not infrequent for an Individual possesoing Landed 
Proj)erty, on entering into Partnership in Trade, to act up some Defendant, or a near 
Rehitive, bo institute a Suit for the whole of his Proiierty. The Claijpni of tlie Plaintifir is 
adinitU^l by the Proprietor, the Defendant in these fictitious Suits. No one at the Time ie 
injured or annoyed. It is only in the Course of Years, when unsuccessful in. lus Spectt'^ 
latioiifl, and at tlic Time his Creditors i)ress their Claims against him, that the original 
Plaintifl*, the Man of Straw, appears,—not with a nuked Claim, but with a Decree in bi^ 
Favour, adjudging him the whole of the Defendant's Property. This Property, he will 
acknowledge, ho luis neverthclofW left the wdiolo Time in the Defendant's Possession ; but 
he pleads his Right md<*r a Decree of Court. To put down this, and siiitilar abusive 
Use of tlie (.*ourt8 of Justice, 1 would strongly recommend that the Clause should be SO 
framed as to include all Cla.-^se.s of fictitious and frnudulent Litigation. It might run 
thus:---'^ Whoever fraudulejttly institutes or bvctymea a Party to any fictitious Suit what- 
” ever shall be,'’ &c., as in Clause UHi. Or thus :—“ WhocvcT, for tlie Purijoses of Annoy* 
ance or Fraud, institutes w u'il/nllf/ hero'rnrs a Paiiif to any knowing that there 
“ is no just Ground for such Suit, shall be pimished with Imprisonment,'" &c., as in the 
ClauHC, 

To the Explanation 1 would add a Note, that, "altltougb a Suit may be just as res]^»t« 

“ some of the Parth'S, yot if it is clearly fraudulent in regard to others it may l>e dealt 
** with as fraudulent.” 

I shall only repeat l\cre, ilmt ClauHcs 2SJ-, 2vS5 are not, I think, Matter for a Criminal 
Code, It would l)e far bettor to leave Parties to seek Redres.s for any Damage they 
may sustain by a Civil Action. What Knd, 1 would ask, is answered, so far as the 
Public is conrvrned, by upholding tlu* injurious and unnatural Brahininical Privilege of 
Custe ? Sn])|'u»se a Rralmun do(‘s lose Caste ;—he may have his Remedy by a Civil Action 
to recover the Amount iiceessary to protMire his Reinstatement, and Indemnification for 
his temporary Loss. Who also is to <lofine wh;it wdll cause the lioss of fjijsto? Swallow* 
ing Beef Broth may be siq^p^wed to <ln it in Bengal; but is such the Fact And i» not 
this an Infringoment only of Caste Rules, to laj atoned for by temporaiy' Penance and 
ceremonial Observances (Mautrams) ? In Pructico is Loss of Caste incurred by any Act 
short of Conversion to another Faith, or cohabiting with a Pariar ? 

These are Qucvstions preliminary to any Decision; and how is a Criminal Court to 
receive Eridence and dt*tennino these Points Ijefon; it passes Sentence ? It is idle to 
ap[)cal to the written Siistras. They liavo long fallen into Dt suetude. Various Tribes 
of Brahmins, the Canarcse, for iustam^c, ])erfonn Sacrifices, and engage in other Practices, 
an Abomination to others, and Usages contrary to CiLste in one Place are freely practised 
in another. In Smithorn India no Fish is eaten, as prescrjl)cd. It is a common Diet of 
the Brahmin on the Ganges. la tho Pariah of different Grades or the mixed Classes 
]»roteek»d by tlii.s Cnsto Law ? Atul yet they liave their Distinctions and peculiar Privileges, 
as dear to them as tlieir Privileges arc to People of Caste. 

The practi(*al Necc.saity of thc^c Clauses should, I think, be very clearly established 
liefore they are allowed to form Port of the Criminal liAW’ of the Country. 

Chauier XVIII. Clauses 301 and 303. It would be w'ell, I conceive, if some Rule were laid down 
Of OffbnexiM affect- which should distinguish Cilases w here Pcjsons guilty of voluntary culpable Homicide 
ifig the Ifuinsn may be compoi'aiivcly but little to blame from Oases wliich come witiun a Shade of 
Murder. 

The Proviftion.s as they now stand, in the Case of Iflanslaughter and Homicide m 
defence, arc, 1 think, opni to the Objection that the same Measure of Penalty may be 
inflicted on the least as on the most aggravated Case ; and all is left to the Disaretlmi;,.! 
of the Judge, Is this I.sititude necessary or expedient ? 

Clause JlOfi.f The Inducement to commit the Oftence here pointed out must be iilr tlie 
ordinary Course of Eventa so exceedingly slight that it scarcely seems necessary to |iin6i 
the Offence on a Level with the most atrocious Murder, and annex the Penal^ (dT 

• Whoever fraudulently, or for the PuriKise of Annoyance, insHhtiiii any Civil SuiC^ ^ 

‘'that he has no just Ground to insiiittie aach Suit, sHaU be tiunished witli > 

Description for a Term vriueh extend to Oiie Y'esri or Fine, or both. 


..f If any Child umier Twelve Years of Ag<^ sny iiusane any deKttOitf'L_ 

: dir^aiiTPeraoii in a State of Intoiicatioa, cotomUs Syeide, whoem pntiouif/1L 
df stieh Suicide shsH be 





rk appKoft IgiMij^ 

W tko Offim J!$vevT<H^ m ^ 

_ ___ __ consider ampH and better adapted ^ Clugractor of the OSkcoe^ 

If the Bule» ^to do an Act (Clause &4t) denotes Omission/' 
is te be apfdied largely to Uus Clause, it will require great MudiiicatioKi, in my . Opiiijian ; 

Ifiatances of Suicide wluch ought be prevented by Peretuis an numetuus, md 
^ psw^nt they have not the most remote Idea tnat they are acting c^-iminally or abetting 
W.^ponal Act by such Omission, They ought not^ therefore^ to be liable to the heavy 
Panaltiea here provided. • 

V-. Clause 312. This Claiise appears to me to confound Offences distinct in themselves, and J 
.which should not be visited oy a like Measure of Puuisiimoiitw * 

The high Caste young Widow wJk> to hide her Shame should at the Risk of Xofe 
cause herself to miscarry docs not, under tlie j>ecuUar Circumstances in which aUe is 
placed by the Institutions of Socnety, conunit an Offence in an^*’ respect of like OriiuiiutUty 
with the Seducer of a 3''oung Girl or married Woman, who to cover his Crime should causi^ 
sttdh Woman, to mi8ca^l^^ The Offences are so distinct that I think stqiarato and special 
Provision should Ije made f<.>r them. In tiie one Instance a Penalty of not ic;^ than Two 
. Tears would only meet the Case ; in the other, a trifling Punishment, in addition to the 
.X)egradation of a Criminal Trial, w^ould Ih^ aiiqilo. 1 much doubt m Policy of providing 
heavy Penalties for tlie liepre»sion o^ the Otfonces of causing Mtscarrifigo by tho W^cmian 
herself whilst the bna-barous lustituiioiis of llie (Nuintry <Teate the ^..^tfoncc. Lot a Kennedy 
be applied to the Root of the ICvil,—tJie Ilc-niarriaigt* of Widuwtt he mviictioned hy I.*aw,~ 
and the heavy Penalty may then Itc eal’orced with Advantage it) Society, otherwise it will 
avail nothing. My Kxporienec %vtiuld also Itwid me to propose that Misi'airiaw should bo 
defined. I have known groumlless and false <?Jjargx^s of this IVaturc brought, and the 
Parties exposed to t!»e Pain of a Cii ini mil Iiivcstigation, when tin re W’a.s no KvieJenco 
whatever as to the KxLsU^nee of tlic Fietus. and it was not established, iliercfore, that 
the Woman was with Child, or that there bad been au Abortion. “P^vory Woman 
Iming with ChiM may optm tin* l)oor to vexatious Aeciisations. I would throw on 
the Accais^^r the Onus of ostabJisbing in Uniino that the Po^tus was distinctly formed, 
and manifest on its Abortion, before the Charge of causing Mist'crrlage should l>« cuter- 
tained. If this was not alleged in the Chargt% It should not bo. held that “the Woman 
W 4 ia w'ith Chlhl." An Explanation might be addc<l that to ho with Chihl, hi the Eye of 
the l^aw, the Charge must alhge the Abortion ol* a Fo-tus fully formed. 

315. First.—^To Enin.sculatioii 1 wtaild add, or Injury to the Membra privaba. In this ^ 
Country the Enormities wdiich ajqioar in Coses >vhere Dancing Girls liavi' ]>ecn Parlit»s, 
and in ^Robberies where the t)hject has been, not to injure, so much as to force, through 
Fear ConfestsLoii of concealed Proj»crly, ap[#oar to me to rcouire this Addition. I'or 
whether the Wounds or ilie Injury actually rcficivcd are trifling, and do not amount 
to Hurt, as defined under “ Eighthly,*’ this Act ought still, J think, to ho n^prewed by 
B&vere Penalties, as }^>eeuliar!y offenHive to the Fcr-.lings of the Party injured, iw* well ua 
most dangeruua, the slightest Exi^;a< causing tho sever* st Sulfcring. 

Seventhly. Dislocation of any Pone otJirr than a 'i'ooth. U’liis xvould not j>rovidc 
for a Class of C.’iises which camo before nn* in the Norf.lw ru J>n'i.si<m, xvljcrc the 
SufTerom had the ic/tohs of their Teeth f»u‘clhly removefl ; ami 1 am not clear that 
'the Offence could be brought under, any of thi' T-rior Provisioiis. 

To meet the Case I would snggr^jt itn K\]Janation, to .tlit; Effect that the Removal 
4 ^ the whole or the greater Part <»f t!i« Teeth, |>fTnjaucntly weakening the Powers of 
the Jaw', does not come within thti Provision for Fnuiture or Dh.locatioii of a Rone 
other than a Tooth/* but under the preceding Ilea*1 Sixthly. 

. Clause Stl.-f It deserves, 1 conceive, much (hiiLsid4?rsition whether this Knactraeat i« j 
adapted to the existing State of Society, uidcHS some special Damage or Injury baa 
baan austoined in consequemie of this Show of A.^Bault. -It would he better to leave nuch 
Acts unpunisdied ilutu to o]>en «o wido a Door os this Clau.Ke must to frivolous amJ 
vexatious Accu-sations. - 

ISvery Razaar Fx'acsLs, wlicrc the Parties are loud and angry, is accompanied with 
abundant Gestures and Show of Assault; but it appears to me, nevertludessj, on l^rin- 
cisples irf general Policy, inexpedient to eiicounige a liesort to the Criiniiuil Courts ijfi 
. tiiese and similar Cases, uideaa some ef)ec5al Hurt or Injury Ims ensued. If a Party 
. that Bank and Estimation in Society^hat any Preparation or Show of Assault 

btm, he may have his Remedy by Civil iVetion. Tins 1 am iricline<l to believe 
CentM to make the Act of Show of Assault, as it now is, in ull Coses, 

a Cii^a ' • 


, eommitil Suicide, whoever previously nhcls by Aid the Cortiiniii»5ari of such 

: VSofeide sfc^ with loiprisonment of either Description for a Terra which msy extend 








, }t 4i» t ■ibbOi^.di^ble 

'CSatifte^ 'tjbai -isouae P«iniige-^«ir.''lpg^ him 

<lo axi Individual vho inay uae 

. an^d is ifikcn hy tiw Arm and slij^hUy shaken or {uaped on One Side for 
nences, entitleil to drag the Party lie has innulted before a Criminal Court, and 
convict tibri of un Ollenee. To authorize the Criminal ^Aocusatiftn, he aught to be 
jreijuired lu nhow s<ime hmlily Hurt or Jnjuj-y, and if he lias jneceiv«Ki none no Oflwce, 

. ngoiiiHt him li«» been coiiirniiU'd, for tlie Party can scarcely be held to have taken 
tlir Law ijito liis own Hands to an Extent which ought for the Well-being of Socaety 
to hfi jx*j|>rfs«iid. . 

IjJause iloy.t Fourthly. 1 w<nild not rc^strict this tiO the C'ase of maJTted Women 
aJon«*. Shivc CirlK, and other Women, who, fi<im the Institutions of the Country, may 
iiot he married, but wlio c;ohahit with Dm* Man, and whose C'hihlren are recognized 
as his by tlie Father, arc; e(iually caititled to Protection. 1 would add to this Head 
the Words, “ or with wlioiii aloiu- she cohabits." 

Exception to Clause I <louht the Pixiprady of this Exception. The early Ages 

at which Oluidn'ii are inarric^d, and are, in the Eye of the Law Wives, mi^es it 
ncccHsary that l^’ofection should be given to tliciii ly the Law' till they are of Age 
to rcjside W'ith tlic‘ir llushands. Tiio Case is not, imaginary. I remenilMAr a Case of 
forcible; Violation, and gri‘at liijuiy to a (..tiild, in the Masulipataiu Ui.strict, W'here the 
Offender was the lliishand. IVi the Exception 1 would add the Words, “ if she is of 
Age to re.'^ido with him." 

Clause; I crait see no sulfieieni Cirouiid for tlie DLstim tioii drawn between l^ipe 

and unuiitural OMeiaxis, as in C'laiise oGii!, nor why the Person anfl t'Jiastity of the 
Fetuah; should ll« prote.cte<l only hy n J*cnalty wliirh ('ann(.^»t exceed Fourtt;en Veal's 
lin[>risoufiu'nt, an<ft may l»e hut 'fwo, whilst the Abuse of the Pc»rstm of the Man may 
involve impri.soiiii/<uit for I.ife, and <*aiiiiot la> less tliaii »Seven Wars. The Wouiau is 
assuredly entitled'to ecpial Proteetioii with the Mjui ; and it wciuld not bts raiX', J 
iniJigim;, to find Women of (’aste, hy whom Dr.ith wf»uld he considered a less Evil 
than the Violation of tli<*ir Persons hy some Low-easte Fellt»w. In a Society' s<» 
stitulc'd, the ()llene^^. of Ivape shiuihl, 1 am of opinion, he visiLihle with the high.er 
Pc'nalty of 1 mpriMonintUit for Ijif** ; Jind I ean ])ereeive no good Jteason for so low u 
P«;nalty as Two Vt‘ars, M* Kape at all, it must nu;rit a higln r Penalty. n’bis*large 
llaiioe of d’we^ to Fourte.*n \\‘:ir.s in the < *a.-;e of an tltfenee not C4tp;ci>l« .seurcedy of 
I for elthei- thert' was or ther*' wr.s iu>t a ft^vcihh' V i* *latioii, gne.’^ i:ither to meet 

(Joses of |>otiht CIS to lla* iWict than J)c*gr*’e.s in ilie OUeiexx If the Fuel of a ffm.dlde 
V'iolation wa.s fully <*st:ihli.s,led, I ean ]n‘reei\t‘ ii*> (Jlr<»iind, c'Veii if tie- Woman W'aa 
without t‘haiaeti'r. lor les.seniiig the Sieurity of J*ersnn If it was not cstahlishcd, then 
then* was no llajs*, Jiml let it. he deiilt with accord, ns Assault, if thought proper ; 
or Aecpiitta.l is pri'ferahle, if tjliore is the slightest Douht of the F;n‘t. I would strongly 
advise, tlu'icfore, that tin- i\*iwilty Is* us higli in the C.'ase of Rape as of uumituial 
t tffence'^ 


ClaiiHi* 'fhi'Pm vision ^ of ihis Claust* do not, nj>pear to me to b*; frainecl with 

siiHicient Kcgard to t!u* H.‘d)it.s of ^'^oeiely. ‘‘ Aii\ lliiiMijig f»i* 'Pent usc*d a.s a Iluinfm 
Dwening," inelude.s ^'iioiis;inil.s »»f .^ud or Jlamlmo Huts, with notliing but a (Jrnsa 
or Mat J.)oor, w holly insts'urc and unpvruteeted, 1 think u Distinetion .should be draw'ii 
b<;tween such Dwellings a.nd others of greater Sididily, and duly sisaire.d. 

'fheft in the One. by 'fw o or more. |\u*sons ouglit not Ui he subjected to h*iig and 
sewre 1 in[>risonim‘ut. iinl<*s.s the 'Jdiiove>K an* old Offenders. I have know-ii scvenil 
Crlmiiuil Cases wdu-rc 'Pwo Pers«uis have Voinmitted Tiadt of sojiie triililig Ai-tlclu in 
One of U»*s«‘ in.sceiirt* 11 nts, wdiej-t* 1 .shouki eou.sider rigorous 1 mjirLsoiiineut imc'salled 
for, cspi*eially in the Ca.si- of Feiimlt>s, mid Vveii a Month's linprisoiiiucat ample for a 
Fir'it Olfcnee. in eon.setpuuux; (»f tlie MauiuV wiihdi the Pro]>ei*ty hsia been 
unguarded, tempting to the t ’omnirs.sioii of tIn* fL'rinu*. } 

i slioultl limit, tlie Clause of liuildings useil as\lunian Dwellings, and for the Cqf 
of JVoperty, /'•<// and secintsl. and afltC^m. Illustration pointing out tlii 

open Shed'or Hut Avith a Craks r»r liamhoo Mat f\' a .Door is not a Building pr< 
.secuivd. V 


♦ "Whoever a.'^snult.s any lVi*son, oti prave, fce. smMen 
ftliiill bu |»tiTit£.)u'd with liiipi'i^onmeiit of eithei4X*seri{>tionffl^^P|PM^m^^ that I*eraon, 
Month, a Fine whiidi may extend to :i(K> Kupcos, or both. Verm which may extend to Otic 
f With her Couseiir, when the Man know.^ that her Confi^t 
lib is a ditlbrent Man to whom slie is or belicvea herself to li« felven because she believes 

t Sexual luteivonrsi^ by a Mon with his own Wife in in . ■/ ' 

f Whoever cumniits Theft within any Budding, Tent, . . ' , . ' 

Vessel is a Ifuuian Dwelling, or within any Building'used for tVd, which BuUiVmg> • 

of a Cuuspiruty tu which any Person residmg or ewjdoycd wft^Mlyof Property, iii 
and. also any Pt;rson not iv 2 »iding nor cmplcQ'ed w'lthin vtimt Butfcat Baildtng;» TeuU W ; 

shall.punished witli ri^roiis Iinprisonitient. for ti Term w^eut, or Veasekt 
D?id mhst not ho less than Six Months^ and shall also he Ualik t^y extend , 





■:' "]P*?'W 0 ^ly^^Hp® “Sbfr'\ 3 Raj^t‘!#W)i^ 'T^-. imliioe OiSVAtdMii^ "fe 

Mie Penalty wim& ilie Offiktider hoe etoptied aiiori nf ectual 
contented lujaaaelf ^Ui cmly* piitting hi« Vi^ 

It^.i»^I cnneeive an Omiaaion in tlie Enactments on thia H€»id« that n 
:. ,0ii&iilicU.on ^ not drawn betwtkjii tlie Ijeaders^ tlwMk'- ali^o wlu> are r^igulmr Men\\>r‘i> 
-. of an organiacd Gang, and take the fictive Part in. Dacoities. ami the low Tools, whi 
-are hired for a Quarter of a Hu}>ee, or a tew Annas, ft>r the !Niglit, tt> swell tlie 
of Crai'g* I was credibly infomicd that m ecvoral limtauces of Gang liohbery <»! 
DaoCfity brought before tlio. Criminal Tribunal^ iu Tanjoro the Majnrit v tlie Prisoiicrk 
were low ciiJtivating Si^rtis got tM»gether nt a Day's Notitv, iiiinrmcd, w'ho wcmld r#K?<;jvi 
.*. ilotSharu of the Plunder, or i>iit suiue refuse Article, and a few Aiimi-s. 


Tlie eilicient Penalty in their Ciiso iny Kxperieiua> would lend me U* st\y would be 
Six Months rigorous Ituprisonnituil, and a Hiniud Fh»gging. To ineart^'.rat><- sueh Men 
for Seven or Fourteen Years is only trniiiing tlieni lor future Ch-iiue, and burth'inn^ 
the Government, w'i til out tending in the U^^uHt to diminish ties, for IIm.w are aiitl 

■will be for Years Hundreds of ]ioor ignorant Himls who evin always bo niach' Tools ol 
for a few Annas. 


In lieu ot the Provisions in the. Code, 1 wonhl propi)^^, and I would not leave it 
dlsci^^tional with the Courts. "I’ransportation, or linprisonmont lor Life, <»r Fonrtoeu 
Yem*s, in the CVvs<» of i very Le.'uler, <n«r\ n-Ljjtilrir Member of the Gang, t'very Person 
arinoil witl) n Wosi]h)i\ capable e^f inllietiny Death, and all wlio U'^e js^rstainl Violence 
in a Dacoity ; but for the great IJody of tlic (Jang, who in some of our l^roviiiees ui\i 
often mere < %>olieM. Six or Twelve Ab^nfJis rigorous Imiirisoninent, and S(*cunty from 
the Head of their Village on Release. 'TIh* J)a(roit!c\s i>f Southern Imlia. are not 
ordimirily lik^i those in Northern India. h’or in.staii<*e, fiio R<»bb^»ry i>f (luaiHls with 
Treasun‘, or of 'IrcMsuries. ami .similar <laring (hitrages, are m^t Icnown. If an iieeurfitc 
Comparison is nimlc Ik twts'ii the Dax^vitiov: whieli conn* Iwfbre the \i/.aiiiut AdawJut 
in Calcutta, and the Fouzdarrv Cd ilut. in Madras, th<* Distiiictaon between the OUerieu 
in tlie 'J’w<^ Presidcneiv--. will be * learly seen, 'fhe only .ICxct'ption 1 am a\^arc of im in 
the (*ase of the Hdi (langs in the Northern ('irears ; for it. is randy in othcT J 
and •only in the special <’asc of fjc.aders fas Appoo and ('anlenb that .Diieoities ii-ssuijic. 
ill tills Pre.sidency the same (Jbnnieter as in llengal. ami become the Scourge of tl.«* 
(Jouutry. 

I Wiiuld also in'it only r*‘eomifii*n<l a Ihst-inct i<ni as to tlu^ }N‘r*^ons v, ho (*.tmnut Dai^iitv% 
but proportion the Ptmalties to the Nature of the Daeoity itsi lf A Dswolly in 'J'anjojv 
wa« often ettr.<rteil by a. Rody (»i Nb n of whom c\eii the Leader.s had only Slicks in their 
Hainls,—tlie others nothing. 

I 'wouhl draw n Distinction bcfwe<*n (hang R(»blicri»'s by Mich Meaim, wh<‘ii ( he ( )tlV*ndcrs 
are not pivpareil to offer Resistance to any anni*-l Person nor t<i the Pfdiis-. and the 
iitruciou.s (*a-tes in 'which a thing come ■well loincd, ])r**pi«rcd fi*r Murder and e\'crv 
Violence, ainl both jnir]H)s<; and <lo re.sjst any Foicm*. l>iiiught at the Moment agaiiisi. 
tLa*ni. 


Again, I would c‘xclnde, from Drujod v all lbibbcT‘i<*s cd'tJrain bv (hir'gs ex<s;e<h'rig 
Six in Perixid.^ of great S<‘artrity or h'ainirif, and trfat >«e*h (\*i.scs as 'fhclt, itnles.s 
^^ommiiU^d by an org-inizisl (Jang, ami not by a Ro.ly congregated lai the Spur of tin? 
(Jccrtsion iu tlie flopt; of obiaiuiii'jf FckmI. 

T. w'ould not fui'tlicr treat such <'nsi s as Daeoity, although r»t.|»cr Proficrty Hum Grain 
wa» taken, if it wiw clear that tlie (ibject of tie* gissit lh»dy' of Piundorers or of 

the (jiang 'was ('irain, though they might Ik* led on to take other 'filings. 

1 coiiHider the Pn>vi.sions in tla; GimIc didbetivi? n.H enibnwring a{) (Jnuh'S of (Jang 
Robliery*^ or l)ae*iity uiuliir One Rule, and jaibjcctiug them to the Idci* JSle*iaun: of 
Penalty. 

Claucies JfSh, ShO. Thi'se Piv*vision.*-: I cf»usid.i*r b> be 'wiclly inaiJ'-tpiate to the (>flencc, 
when it Imn Ihh*:! eonunitted by an hnbitua) or prort>s.,if»nal Jfe<*eiv<‘r, bv nii (>tl5cer «>f 
PolifJe, by n S<'rvant fd’the Party' roblKsl, ly P*«rsonH who ke«^p Hous<*s of ill-ram*-, i>r for 
iike Sale of sjiiritmurs Idijmu’.s. wlmn the Amount i.s lai*gr:, or by a Party is known 

to organize and <wigiiiate Plans for Robl>cry', ami Itabiimdly lives on I^lunder. In mh-Ii 
G aaea the Jntei’ests of S^wiety i*efpiire iH*av5eir Pcnaltiiis (.ban iiione ]>n>videih and 
fdiould be Yuade iiiiperutivc. 

The A^ravutjon specified in in the t;a.ie of eliejitiug u Party whf>. c 

** Interewts he (tlie Choat; was bound by Law or by l<*gal Coritriict to jvniUsct,** 

it appears to im% in Gases nf refjoivhig Htoleii J’rojs^rty by' Watchim^n and 
Outudft, and ahmild be iutrodnc^Ml into the;se ChuiHes of the (.Vsle. • 

Clauae This Clause ftp])eai*s Vy e?odude from Ihiiirshuient tlie Oftenet^ uf |><>i.Mouing 
a yr IVo or more .GfjatA or Anbnnls, udder the Value uf Ten ItuiieeH. Chiusc P>- 


. ... a by any Person in foar« for that or for ntiy other, 

ijtf Dwfhrcw^ lie paivlftlie«l with ImpriwYiiinefit of tmhiSr Dewrrintion iW a 

■Term #.Mch must not be fltan Two Yearn, uiiS iffiall also 

***!>■» 



■ ■'ff'' 


Goaiff or ikCaljC; Pro{>exty ottm of gi^i Mcmeii;!^ 

viU.^oi^probably amount to Three Bupe^ The Speof&ation of OoMte ** in ClsuMr4^ \ 
ati4 the Absence of all BdTerenoe to Ammabr in the lUitstraticKiui to Clause 399, 

|p*veia rise to the Doixbt in my Mind whether |>olsoning Cattle is included in Clauses 40CH 
401, and if unt, the Que.stlon arisen. Is tlie Otfeiiee of poisoning Cattle under Five Rupees 
value provided for at all? Chuises 412 and 414 lie 0 |>en, in my O^iiiuon, to the strong 
0l>jection already made, of a Want of Adaptation to tlie Circumstances of Socie^, 
The (Jr#*u«s or Mat Huts of the lowest Classes are placed on a Level with tlie subBtantiid, 
secure, and valuable DweliinjL'H of the better Classes. The Penalty, considcriug the Injury 
in the Casis r>f* these frail l>wcllinj^% is alUigethcr disproportionate ; and if, as in Clause 
41.5, a Limitation is made to iMzad Vessels, so I conceive a Limitation similar in its 
Characters should be made iu the Oases of Houses. 

Clause 4 H). It might ficrhiips avoid Dillicultii*s if the Terms express or implifsd were 
indented after the Word “ Coiitract" in tliia C’lause. Th® whole of these Provisions 
relative to Housebrfakiiig uj^jicar to me detectiv'c, in iKst enjoining licavictr Penalties 
when comiiiitUHl by or in conjunct Ion with Servants, Watchmen, or Police Offieers 
bound to protect tJjc rri)i»eity against whose Dcpredat/ioiis it cannot Ijc so easily 
secured. 1’he L(*gislature should e.spocially f)rovido that such Offenders shall bts visited 
with the exirciue Penalty authori'/ed, and not leave it to ilio Will of the executive 
Oflieers. 

Clause 441, 44J). 'I'hesc Clauses, &:c. w't-iild render any Party w'lio had in his Fassession 
a forgc<] Ib;f;oipt to the Value of Five llujs*es or nilu'r trihing Sum liable to Two Yeats 
linpris<:nmcnt at the Icawt. I think in such Cases, of fre<]ucnt Occurrence, a Penalty to 
this Extent altogether uncalled hir l»y flu* Wants 4>r Society. If such Oocunicnts were 
even utb’r(?d as gc^niiino, a I'ino of Ten ^J'irnes the Amount, enm mu table Impri.suument 
for a few Months, would proliahJy ho M)fli<*lt*nt t«> check the OllVnct? in those trilling 
CascwS, and afford aiiifiJc S< curity to Pn^perty, especially if that Fine, or a Part of it, 
were madti ovt»r to the Patt^- ini<irid(*<l to be «lt*fi'anded. 

Of Defamation. 1 .shall venture a fi;w lh*inarks on the confor-sodly very difficult 
Qucsf.iou jinolve.d in the First Kxcepticui, Clause -170, that Truth is under no Circuim 
atanccs Defanuitum, ami ef)ii.^e<jueiitly not I'cnaJ. 

It appears trj mo that numbtu'less lustances mu.st arist; daily in So«jicty where, iinh^ss 
BOme public l>enefit is to accrue, lTidi\idiinls should be pnUected against the Publication 
of U'rutlci most painful ainl ;miio\ ing to tlicin, and where, if not protected by the J.aiw*, 
they will takt^ tJie Ueiuedy into their llamis. The l.ine I should greatly prefer to 

the* llulo in the Code is drawn in tlie UeiMiuiuendaLifui giv(’ii in the Note, Page !t!) ; and 1 
cannot tliink the Provisions in tin* ( !ode Uiiiiided upon enlarged and just Vi«*\vs of lluiiiaTi 
Nature. Ther<» is prohahly nothing more irritufing and more, luintssing to a Mind wliich 
hn-s niosi thoroughly r«'pi*nti‘tl of sorm* grff.ss Jn<liscr«*tion, or it may eviTi be of the Crime, 
of early Days, lh:iu to ha\e it <’ontiiiually foreetl hack (ui the Memory or on jiublic 
Attenti(>n in all its Detaihs ; ;ind if the jiulividual has ro[)entoti and reformed, and has 
been since so living tliiit yoch ty boih ihjes and imght to re.sjH'ct him, and can come into 
Court with oTe.an ilamls, or a C'liaracier, I cin .sec no Ko.iSfm why he slioidd not be 
proteeleil against- the public l'hKp(*Mn(i (A' foimer Frailty, or t'rime, uunle with no other 
View than to minister to a de])ra\ed Appetite for Scandal, cjr to indulge sc-me Malice or 
personal F'iquc. 

H is, 1 lM*lieve, m*cess}iry, the TTuumii Mind i« «'onstitiited, for tfie CSood of Society, 
that tlie F(;llle.s ami (Mreiiccs of IndiviiUials sbt)uld be Ibrg'ittcii as w’cJl ns forgiven, and 
that their Peace slifuiid not thiTefoic be destroyed but fi>r some iniblio Ijciiefit. I there* 
fore d*'|»ri*ivite the Li<*eu«’e gi\eu in the t.'odt* to inalieioiis or wanton Attivckn on the 
personal (Mi:ira<‘tei-s of Individuals, li.»\vever true, who may, tliroug!^ the mitural Infirmity 
of iiuiuan Nature, Jiint* done that whi<'h has justly laid them open at i)ne Time of their 
Life to public Opprobrium, 1 iniglit a.sk, what Advantage can result Uy Society from the 
iiniiinit<Ml liii.vnee given in the t\><le to every Hireling to jiubli.sh a true and correct 
Ainnaint of the Lift* of unv Woman \\lc> hinl liv(*d as a ^Mistress lK.*for€5 her Marriage, Not 
only her ow n Poaee but the Poaee ot' her FiimiJy w'ould he destroyed by the Publicatton 
of such Matter; aiul if the J.itw ditl n<»t, as the Code 'propose^;, proride a Remedy^ her 
ilelative.*j wauild Vw* led to rt'dross tlicmselves, and the ]>racticnl Result of the Law aa it 
now at:unls w’otild, 1 slaniKl suppose, be iu this and in numberless Oitwes an Iticraase of 
Assauits nml similar Otfencos. 

1 am a\V4vre that the instance given maybe admitted; and it maybe alleged thot 
the partial Evil pointed out is overlialanced by the general AdviMilage to Society which 
would result from the I^avr; but I doubt uinoJi whether this is a satls&otory \ 

ooxl^idering the large Niiml>er of Ifi'^tances winch must always exist where Persons ham 
rcp^tetl, and need Oblivion of tlie past lor iheir Peace. 

But there h still another Class of Oise^ where great Injury niaj- be done^ 
a||^)eaiis to mci wdiolly tmprovide<{ for; for Clause 2So is, I apfvrehend, reatrictoS'" 
spoken or t^f^tcred, and does not relate to printed Matter. I see, the 
PxQv|rion jtu tKe Cwe f^nd nothing in the Kotos . to, ..meet the Aiguxnenta 
OrvBjW.i^P whieh I refer, where Truth* it h|p an A 









'jEt 18^ thisdriiko^^ oelebmted Mr: ¥^ox» in liia Spe^ 

^ m tliM 0 «M£d 1 o^ ft«imitted that * there ^eacUaxdy were Oaaea in whieb Tralh wonld net 

* l>e a Jufstificati^ but axi'Ag^vaiioiL Suppoae^ fbr inataneej, a Man hod any peroonal 

* Defect or M.i^ortune> anything tlistigreeabid about hie Body, or un/<^Ur7Mde in any 

*** of hie Relations, imd tliat any Person went about exposing him on tiiose Aecounts fur 
« the Purpose of Miilice, and that all tliose Evils were Dny after Day brought forward, to 
« * xnake a Man s Life unhappy to himself, {ind tending to hold him out as the o 4 ' 

« < undeserved Contempt and RidiOule to the World, which is !•<«> iv])t to consider'Laclivt- 
** * duals as contemptible for their Misfirtunes rather tlntn odious for Uaur OriiAcs and 
** * Vic^esL Would any Alan tell him, that in Cas«t\s of tliat Sort the Truth was not rather 
** * ail Aggravation ?’ TJie Jusiitx) of these Olwt>Tvations is undeniabla The ’I'ruth of 

Facts which impute no Blame to a Party, who may nevertheless atmoytM] and 
*• irritated by* a wanton Publication of those FuA?ts, can aflbrd no Justitication to the 
“ Aggressor in a moral point of view. Ti-uth as well ns Falsehood may be used the 
** Instrument of Malice ; and, i\>nHe<piently, wheiv. the Object is to restrnin such contu* 
** mclious Rtitiections and Abuse by IVnul (■eusurcs, it would bo absurd to make their 
** Truth a Defence upon a Criminal Charge^'* 

I consider, therefore, the Kxci?ption of tlie Liiw Commission, that “it i« not Defainaiion 
“ to attempt t<» cause anything wdiieb is true to be la^licvcd in any Quarter,'* a Rule of 
very doubtful Expediency^, and I should prefer stHjing it triiMl on a limited *Sc;Ue. Wforo 
it ia made tlie Law of all Indisi. I will hrietly nwti^‘^% tiiially, the CniiHsinri of Two 
valuable Pi'ovLsions of the Madras Regulations, viz.. Regulation J. of 18H2, and Section 
VIL Regulation XIII. of I S.Si, for wdiicli I se.o no c?orresponding Kiilea in tJjo Code. If, 
a.% I aj>preherid. Clauses IrtO do not include the OHitnevs )*i*ovided for by the Madron 

£nactmf3ntH, I <'t>nKidt,*r tliose Provisiojis, tla* first i»unislung faKe. Ailegations in Potitioiui 
of tbu Judicial Courts (Regiilatioii 1. of i sri:!), tlie other, Pn*vjirit:aliiin or other groos 
Contcnijd of (’.mrl, St^etioji VIL Regulation Xlll. oi" Is,*!;!, of great//rurZ/rd^ Importance. 
They' confer upon tin* Courts a INiw cr ess^-ntially nee^’ssary in ti*c pros<*nt Stale of Somcty 
to cln^ck the Attempts lioiirU’’made to iiii]>(ule the dia* Admlnistrntiou of Justice; and, 
whattfver may be the ()bjt;et.ionH to them on geiierid lh-lnei]»h*s, tlu'y' nre, I am satlsUed 
from Kxf»erii*nee, Tiee<\s;sar\' and ptvuliarly \vi*ll ada]it^Ml to tlie Exigencies and Oircum- 
Btance^ of South India. I should ri‘grtd, therefore, their Oniis.si(ui from the iVnul Code 
of this Presi<lcncy. 

In clo-^ing tlicse Remarks, I shall reptatf- the general Opinion 1 have already exprc/^scd, 
ilmt the Code a})])eaT8 to mo well cidculaled to ftuin ihe Busin of an highly improved 
Penal CV:>do for India ; tliat it is not in its present Form siiduMently level with tho 
Mind of tho Native Oilic<*rs who arc to odniinistA'i* its Provisioiis, iincl that for tlieir Use 
it must b<‘ siinplified ; that fliero is ofcash»riiiIly" tlvcrdegislation and Rcfnicmcnts wliicli 
need to be retrenched, and Novelties in JVnal i^HgisIation which sJiouhl mil Ik! triml on 
tho large Seale on wdiieh the. Code must operate ; tlait with th<!.s43 iModiiication.s 1 should 
rejoice in it^s early Pronailgation as tlu' Law of this rresideney. 

fSig’icd) J. F. TlfoAU?*. 


Euclo.mro 11 in No. 78. 

Abstract of the Genkr^vi. Opinions and Opseuvations on the Conn, by the Judicial and 
Aliigistcvial Officers in the Interior of the Ma«lras Provinces. 

The Rf'ception ivhich the Penal Owio has met with from the fHuccr.i in flio Jiulicial 
and Magisterial Departments who have submitted their Opinions upon it Jiuh been very 
various. While sotuo Gcutlenien have Vs^stowed ujion it the most ijurjualifiod Aflrnimtion, 
others have viewed it in the veiy oppr^site ; arnl FInarliiicnts wjjich liavt* calicil 

Ibrth Expressions of great Applau.se from some have been very sevciely ccTihim'.d by 
othera. 

Mr. Dickinson, First Judge of Circuit in the Soulheni Diviftlon. think.s tliat in the 
Code there is much that is excellent, but more th.at is altfjgether insfiplicablc fo the 
Natives. lie looks ujkjm it :is a good Oroundwoik whereby our pre.scnt Code might bo 
improved, but he deprecates the Substitution, by One sfruk^! of the I*cn, of the new Code, 
fit>r fcne that is •ulmirsiLIy* well Knitted to the Ncoetisitics of the Country. Ue chK*£» nut 
think, if adopted in its present Form, tliat the Courts could cMuitiniif, e.^cefit by taking 
upon themselves to act in Ca«;cH that ought not he hift to their I>i:^roUon; ancf he 
[ratrticfilsrly thinks that the Extent of Pumshment awarfiable uinlcr it is far too 
unlimiiedw 

Mr. Haig,. Soeoibd Judge of tlic Provincial Court in the Northern Idvi^ijon, tk-inks the 
present Crae of fiegulatiotia superior to tiiat proposed hy the Oofmmissionors ; and if a 
tlxed Hulo Ixf the Object of all Law, it is, in his Opinion, unwise lo rejsfal 

on Bs^erhsilb^'!^ apurovc^ of by the -Peoi^le in these? Countries, 

mdto iMbMlhitea Oe^ ;fibR||i(ieS^^ to csomhine in Thcoryi 



Firttt Xici^ree io Offciicaf-s of an ttaaJc^. doe^ not ' 

to i« tla? UozwtiriictioJi of tha new Code. 

'.,.- vltr. Jiifie^i Tlu)iijais, tlie Criiuinai .Judge of Kajahtaiindry^ iluuka the Code calcubdii^ 
vv'ijoiv it i« inteuded to l»t' most cle^u'; ilia^Jit 1$ ratiior.a Disquisition pai- 
ypStlucH Uiuii praetiiiiil fJfficle, mui pffpJired aj>f»iirently tbr iVi'Hons Ifttie aof[uaint#id with 
..itjLie Kiigllsii LauguagtJ, wia* requin- t'» la: giiidfjd by the most trifliiig IJiustmtiuiis, and * 
%}io have. !>o<»an hnnighi u|) in a b'oiintry wheiv Justice haw Wen suliiunistmvd on no 
tixe^l Principle, lie oaiiiiot otiitu-w iv* #ice<»uiit ihr tiie Intr^^wiuetjon of many nelf-cvideiit 
Ex]»l:triations and Illuwtrutioiis, some of wliiidi Im quotes. Mr. Thomas ex|m*«ses his 
i>is;q»[/ri>!>jition of the Prim-iples, tlj<- Euiurtments, and the Arraiigeineiit of the (!!!ode in 
very strong 'ferms, mifl eonelude.s by stating that from its TnaiiifoUl Defects of all kinds 
{arising from n<i existing (^ali* liaviitg Insert iakt'ii as a Moilel) that he cannot bring 
himself to helh'v** tlait the new (.'oile will ever supcrs<,Mie. anything so generally 
and W€dl iidi'ipttfJ to India as ila; Kegnlatioiis of the Madr/is Ooveiiiliicnt. 

Mr. K/oidersley, t.la* Magistrate of ‘ranjo?*e, while he adiniro.s the Labour uiid Talent 
bcsi.<»\v<'«J mifiii tin; <'ode, tlonbts niiieli its Ap]»]i«'abili(y t<» the |jres<L‘iit SL'iU* of <Jivinj5u- 
tion in India. Ilf lliinks, too, that the Pt)Vfriy <d* tlu*. >i'ativc Language will fonu a 
ti>rrni«h»l»lf Par to its 'IVaii-slaiioin in eonsiM^uencf of the tiJicHlrawn Dixstinetions and 
Definitions, can bo fiillx unch*rstood only by an ediiCiUed Kngli.slnnan, and <'nds by 

stating t-iiai iiiiirh di-pfUil.". upon th<‘ future f’ ^dt* of Prort tl;iro. 

Air. Mah’olm Lfv\'iti, Ari.mg Sf‘’ond duigf in tin* l'ro\iiicial < '.ant in lia- (‘f ntn; Divislrm, 
considers tliat t ho, <\iiriniissio!tfi-» have, v:>in}ii!fd ficnii and v Vt‘» et nl the ino.-^t etilightened 
jmalfrn < ^ah*s, ihaeonsiil’M'd i,h<‘ .M/taiifr^ anti t hf I ns'e iU’i i»f the l^"oJ^le f<*r whoai tiny 
are !t‘gisl?i.fing, have eoiedilerod the. li.'iatioii b' t.wef'ii the • 'rime and itr Pnnisljni<-Ut„ botii 
as r<'i;’iirdin.'f ,Si»eief pand lla-(.'riniin.'d. arid h:r,f h;ul a t *<»ti d^lenition to fluninnity 
wliieh aeeords w itli the of tiie Petiph*, iiinl i.n \\'Jiieh thf\' hii\'f bts-n .'us-ustonied 

nnd.;r tia* M i hi .noM laii Law Jind Madras Jh'gul.it ion-i. Air. Lrw'in suj'poses that thc‘ 
Retisnii for liaxing a ni‘W <V>ile at all is, tliat v. hat we at |>re.>eid. n.-^e has been found 
inadequate to tdieek (hiiif : but he thinks that it would be )M'tJ< r to in earrs ing 

l.ia* pisisi'iif. Law into efieft than to make a tH‘W t^^d•^ and preferable to employ llm 
'Jdiiio .vnd Talfiit eNpi-mkd on tin* liVfU' in impr<»\iug tie* form r. As a 'ria-orv. it is 
giral ; but, wa; bave alreatly sullered to» nnn-h b\' Tlie'i\\ In India, fi om t'u State *>f the 
tfunntr\, ela ap ami piompt Jiistiet' is the f>iily Juslioe, ami F^nm^ t.eml rather to anest 
its Progress in a I'oiintrv win*re Pi>\»‘rty, iraiu'e. and the **wnnpl Sial» of tin* public 
Servant.s, net ing tipon a Pei^ph- nf little tn«»ral l'rlm ipi«‘, ha\e produred the tJuajjktity of 
th*ime at prevail esi-aims Mr. L*-u in eomb.tt.^ tli - < m ng.* the I' niversMitv of 

tliM ('ode, as imt Tndy nri‘ ilie Ihiiieiples of.Jmdne the sa:..e e% eiv wijeiTx but then* are a» 
many lue/ugruit ie> from t‘.».ste, Heligi 'U, and <*u-.t on iu < )n** Village a,*- W'oiii<| make tht» 
Objeetlon IiiMilid ; but it ma\' be the <'od ' g- •*' too lar in legislating for the Views 

of the (^‘uniry. by supp'»rling ('a-te. and admit* bog iif i?-ivial Pr* -' fit'. 

Mr. HanngtUH, Aeiiug Sei.-oinl »ludge in tie* atie rn Provim ird <’•»urt. isnisitlers the 
I\.*tlo gemually w'i'U iid.apb *l to th.* \\ anlN of S.*' iety, iu tie* Siippre i-ifU) <»!' t'j*ijne ami 
I lie StmurilA of Propei t^', but Uiitdvs that it gee', too mueli n]>on fine drawn I.'l'%tinetit>ns 
i;^nd Sulah vj.sioiis of (.’rime, and h: <*alenlated rather t<» bewilder than to guid<s 

Alr^|}(»ih‘;ui. 'riiird .fihlge in tl»e AVt'stei'ji l)i\lsi«*n, thinks ihat, with all dm* (h'c-dit to 
the Way iii wliieh the t’o<li* has been aiTanged, it W‘.»nh| have been better have 
retaineil the present. lh\gnl itlons. ami inodihed them. Ib; vse.eiii'» U) doubt the Ih^ssibility 
of giving eorivet Vi'i*'i**ns of it in the Nativi^ Languiiges in its pre.*-ent State*., and thiuks 
that the <.’i'nnuis.siohers have been niimimlfnl of the Maxim. “ J>** ininimvs non cunit 


Ley.' lie pyr(ii'nhvfly im-itarus's its elaborate Note^ and <’omiiienis. Air. Doileau thiiikfi 
^ i) a filsi; }h‘inei]>le t»f Ihini-dnuent not to hjiv<‘ everything fi.\:ed. ^*o that tlu* Law nmy 
be obserwd in it*' //'/. ro/ ami eoio-x/ree^/re Sen.'-e, aiul no inberetioii left to the Jutlgf*.'* 
Air. La.si*t*lles, tlie (’rimiiial Judg»* of (*::itto..'r, thinks tlie Cede inlmirably adap*tesl to 
tlie Purpois* for w hii*ii it is in(i*u<led. 

.Mr. Sirondu.m, (he (’• iioinaPfl ndge of Chidilapah, thinks it is a (hip ted to tlie Pur|K»#Mfc* 
for W'hieh it was framed, and eiUitain.s nothing t*:veeptioual^»lo, with the Ext'e]>tion f»f 


Cluiuso dbvS. 

Ml*, ^lohn Fi ver Thomas, Commissioner for investigating into tlio Carnatic v^ainis, 
<*imsi<l.-'iK tli<* ('o»]t* ehleuy valuable aa a Coinpeiidiuiii of the latest ami rm*.si eul^ltt^ned 
Vivovs of Criminal JurisprutU'uee, applied with Judgment to India, ami pai^ticuiarly 
e.xton«i\'e I'se of Fine applied to imleuinilyiiig Partiiiji wlui lU'o injured, the 
Chapter on Abetmei^t, and the Intnuiuction of the iliseriininating Principle of the Fi^ch 
Qoiio rtvsjw'tiug Perjury, tui well as th*? Ckuuprehensiveness in the Dc^Jluition of OfTeiicea 
b which at presk*ui are uulegi.slnted for but by the unsatisfactory Aw'ard of discretionary 
- .Puiifehmeiit. He thinks tlie Abrogation of the Mahoinedau I<hw very importAnt,^nd ' 
the Code iu iks present Form, witli little MoiUflcation, is fit to be jiiiiu<^I^Kfi^|y 
.^dqjuted. He douJ^tjv iks Advauta^ in tlie K.inj^ Courts with resj)oct tt> EurojM^h^ jbht , 
4WSite» it will aui> the Natives in it much better,^ The chief Evjl of the C<Hle 
^ rafbied,—tliat tbe Natives wilknot be able to uw^eriii^d it.—and that 4 
IHe iliinks tlws Evil upon Uiis would be 1^^ 

^ a HfOmal for tiie Uae the K^ve Servant^ with 

v''* ‘ ^' '■' * ’ 'Mifcwl* ' ■ 



^ '.Tliinl' A.'W. Canpmi 'm' 

CHD^ideta ISMarviion in ihe.Mei»m ^ Bdqo&toeut «siotb»r aoirious ObjeeUon. 

Unliinit^d Fme would operate aeverelv on woee i«rKo woidd »ov^ tabmut to tiie 
Bqgihidaticm 6 | Inopn^iu^t. He^ttiiiOcs tti 6 Pc^iiea have not in alSrCam been duly 
ap^rtioned to the Crime, "Widi||bat too much has been left to j^e Executive Offioi^ He 
liopBs that the Cod^ of Prooedi&e will remedy th^ by dassif^ig the different Grades of 
Offence and Penalty, and make tlie higher Penalties abUffotoi^y. Without some such 
as this, the Code will fail in the great Quality of Uniformity. The Worha he concludes, 
18 calculated to form the Basis of an higldy improved Penal Code for India, |j||i in its 
present Form is not sufficiently level witli tlie Hinds of iho 8 e wlio will^sve 
administer it. He also hopes tliat some of the Kefinemonte will 1 h> iiH>dffied. 

Mr, Edward Banuerman, tlie Criminal Judge of Salem, thinks that the jtoouliar Excel¬ 
lence of the Code (of which he expresses his general Approbation and Ailnuration) is, that 
it is so framed as to suit itself to every State of Society which, Self adjnstibilitv ** it 
chiefly attains by the System of Coiiunutation on which the Punislniienta are placed, lie 
next approves of the awarding Pait of the Penal Fine t<» those injured, as bidng rijuitiibk^ 
in itself, preventing Pro&ecuti<»n3 for Conspiracy, and stimulating the aj^iatlieiii* Natives to 
bring Offenders to Justice. He c^msiders that the Code “ will i>est be appreoiukfil wln»ii 

the hitherto denied Boon of Eduvaiion U> the Hassc*^, and vf/on^ied MnnicIjiallnstUv- 
“ twns, have raised tlie now abject and prostrate P<»pula(je to tho Conditions of thinking 
“ Beings and Citizena" 

Mr. Horsley, the Criminal Judge of Chlngleput, thinks there is no Necessity whatever 
for the Code, and that with the Excepiifui of that whu^h ndV-rs to tlie Mahonieihm Law 
the present Regulations are amply sufficiont. He also thinks that the Kx|>huiiiti<»ns and 
lUustratioiiH will tcml to confuse rather than to assist 


Mr. F. Lewin, Criininiil Judge of Coiiibtu^onuin, thinks that the Code will prove ti grwit 
Blessing to these Provinces, and that there will Ik* no Jdffieiilty in roriying it intot'xeru- 
tioii, providt‘d it be aci?oinpiniit:d w itli a goo<l ('ode of PnK*edun\ 

Mr. Ooorge Bird, the Criminal Judge of Camira, says that the (\k1c seems eiilfadiitcMl to 
supply a good deal that is waiiiiiig, but that the new l>istiiiet.ioiiH and vast diseretioiiiiiy 
Power will diminish its good EflVet. Mneh will de|HUid on thosi^ who first put it into 
Practice, for unless much Cai'e be used, it Is likely U> become, an Engine of Cp]ln:^:^Hlol|. 

Mr. Blanc, the Magistrate t>f (hiddapah, thinks the C'ndc well adajitod tf> Us Pur|K»se, 
the Arrangement siinple, and tho Punisliment so diseretituiui-y that when? Ijenieuey is 
required the Judge can mitigate. Mneh, however, will dejwnd ii|>on the (!od(; <if J*ro* " 
cedut'i^ as the Degive of Punishment is l.»ut unimportiuit in comparistm with the CVi ', 
tainty of jmanpt Uetrihution. ^ 


Mr. Strange, the Joint Criminal Jinlgc of M^dahar, thinks the CVle li/i^sup[*lied a Want 
very fertile of Evil As MattiUTs at present stand, (Viines are veiy'' mintli umk*flned, 
most ^ippositci VieUTi may he taken. All this will l»<* eom*cie<l hy the prcH4*iitd\jtJe, wjfli 
the help of a c?o]>ious Index : and though it may be saitl ta'be too coercive, wg aliouM 
recollect that no known Offence can be excepted without doing \5kJfefect* 
and offering Encouragement to Oflence." The? presi-nt ,Sysb'in of t'Hrpflring 4ig training 
for the higher Oflice.s in the Judicial Lino woiihl not be a fair Trial for the*(V m lit, for 
is gr€?at Necessity for having gomj CfBcvrs at lii si, aii»l if this be att4'jjded to 
ittgefl M'ill l»o vGry gioat. t ' 

Mr. Ansiruther, Acting Joint tVimiiiMl Judge of ('oimbfitore, thinks the Spirit €if 
Criticism on the other Codes bf^l, and that the quibbling Ihsjisiotrfi are likely to ti'iiijh 
People Evasion. The Plainness of the lllusiratifuis would nuikr? pile suppc>Ke tliat 
Provisions were a fruitful souroii of Error, or that the UndeistandingK of the Adminis¬ 
trators were very confused. Ho does not think the Madras Code fM> dirii<aeni as to 
given up, and cimsidem that it would lx? well to retain the prefu'ni IteguhitionK 

Mr. Baynes, the Joint Criminal Judge at Cuddaloro, observes that seAe.ral nit^snlit^e 
Perusals have extorted fivim him the greatest and iui»st unqu«litit?d Admiration, and tkal 
noimng would be a greater Benefit than the s|>eecly Enueiinent t>{ the(.V»de, whicb cannut 
fail to^ considered as one of the mf>st valuable Presents eve.r made by Civilization unil 


Philosophy to Barbarism and Ignorance. 

Mir. Edwto.nl Maltby, the Joint Magistrate of Caimra, thinks that the (V de is j)crfe^‘ily 
uiriAnslatable, and the subtle Distinctions, such an tlie LiinitatioriH to the Uighi of In If' 
d^toi^ and the Definition of Thefts and Assaults, could inivcr be intelligible the 
Native Officers who will have to administer it. He objects also to the consiaiit l^gihla- 
tion respecting J7iaughl8 and iTiierdions^ and thinks tlwi as it at j>re»ent sian^. the Code 
wiU afford Opportuxuty for vexatious Prosecutions. 

Jtr. 'fioott, Um Joint Magistrate of Tanjore, tliinks it very doubtful whether k. is 
possi]^ to adapt One Code to the many different NaiioiiK under our Rule, but thinks 
that &r as is posrible that Object has Wen attained by the fn’esent Code. He tjiinks it 
welp adapted, Wt thinks much dei^ds on the Lair of Procedure, which will W a great 
Aaristanoe, forev^ supposing that it can be translated (a Point mucirto be doubted;; most 
of it is iKrfiiia>4rawii that it will nevev i>e made intelligible to tte* Peofile or to tlie 
Native Audiw|ltt^ ^ ^ ' 
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Mr. Pycroft^ the^ Joint Miitfistrate of Sontli Aroot» baa a high Opinion of the Wuidoim 
and humane and enliglitened Frinciplea of the Code ; bat be thlnka there are a few Tbin^ 
in it that re(|^ire Modification. 

Mr. Freest;, t)ie Magistrate of Chingleput, thinks that the Code fails in Procision and in 
CleaniesH, and that tlie Mf|^ of Notes, IJiustrations, &a btve not only^swelled tlie Work 
to an iiictJiiveniiit Si;&e, but have also rendered it a more Olosely sealhtJl !Book to the Maiss 
of ^ the Pe<»ple. 

Mr. OocJirane, the Joint Magistrate of Ouddapali, records his Opinion, tliatin framing a 
Co4h; IUmj the present One, embodying, as it d«>eB, many Pidnis of Jurispi-udence hitherto 
omitted, and aided, as it in, with lllu.strations, the Law Commissioner&.have accomplishc^d 
with gn;at Sue^cesa the difficult Task iiuposed upon them. 

Mr. (J. J. liirtl, tho Joint MagiHtrate <»f TLnnevelly, thbiks, that as far a« refers to 
Tinnovelly, the [>aHHjng of the Code into J^aw will not be otherwise than beneficial, or bo 
regurdfMl with any Hostility t*) tin; PeojJe. 

Mr. Frere, the Acting Joint Magistrate of Coimliaiore, olijecta to the Code being founded 
upon no oxiHting Systc;m which luis received the Sanction of Time and Practicx*. As tar as 
it fixes uniform KTiactnniut.s in Cases hitherto disposable tux'ording to the Mah(»mcdaxi 
Imw, it is advantftgeous ; but he d^'precates the iJtb;r AlKditioii of tliose Kiiaetments which 
have l>e4;n tho TUssult of accuiniilaUtd Knowle<lg4? and Kxperience, enaote<l by a Siieees.sioii 
of ominemt Mim who have presided over tlie Councils of Judin, and adapted ti> local 
Habits and Pecruliarities. He <lneH not think the I)i.serejinn<-y between the Regulations of 
the Three Presideiicujs an Argument lV>r suporseiling tJn-iu altogeUs^r, but would ratlier 
canecd tlie Defects by Comparison, leaving such Diifercnce^s sis tlie vsirious Ibicos legislate<l 
fijr re<jHired. 

Mr. Robde, tlic Acting Joint Criminal .fudge at Masulipsituru, tliiiiks tTiat ns a whole 
tliO <^sh‘ luus not been Iraiiieil lus best suited to meet the Wants of the C.*hi.sM of J\;i*sons 
among wliom he lias passtMl his Time* (the NVirtheni f*ire<irs). He thinks its Adoption will 
introduce or rather increase in our Criminal ( ^ulrts that Cliicaiiery wliich ji.t present, so far 
as his J<]xr]ieri('nct! gees, has })<*en c<m<in<*d on the large Scah* to Civil Courts. 

Tlie late Mr. J. tl. Taylor, late Ai’ting Joint Magistrate of Salem, considers the CVde a 
in*)Ht exe«dleiit W<»rk, and well e;ihMila.t»*«l U» nie4;t iimst if not all the CtfeniHis prevalent 
in India, and thinks the Penalties a<le<piai4; and proper. 

Mr. Sharkiy, the Prim’ipal Smhler Ameen at Ilonore, after di^'cn^sing the Nocesflity 
of the ]»i*o|»osed (^Mle, whetluu* its Provisions eiiihraet^ tin* Crimes of India, whether its 
Kiumtmeiit.'^ ai'i* geiu'rally applicahli*, micl whether tlie Penalties are suited hoth.to the 
Otfenee ami to tlie People, thinks that on the wluJ'* tie* Coile is in every ie.-pt <-t adml- 
ral4y adaptcMl tu llu; (’ouiiiry ;iml J*t;ople for w hom it is <h‘sigu,‘d. 

Tomhesamy Mc»odely, StM-islitaiiai* ttf tia* Zill;th Court of (\unhaeonuni. thinks that 
Penal i Vifhf is framed with i‘\e4'.ssi\‘e Lenity jind Aloderatiou, ;ind would have the Awards 
more severe. 

V. StnM'iievnKifih Naik, Serishtmlar 4»f C'hingleput, thinks tliat the Primaple of tJie 
Puniwhnients laid down in the (*ode art' not sutfnaimtly explained to enable iiim to judge 
of the Severity or Lenity of the Punishments. 

Put it IS not a litth* rc'iuarkabU* th;it this Man, a Brahmin himself, remarks on the 
Desire of the Law ('ominission “to save Knglishnieti of the worst Deseriptfou from being 

]»laeed in di'grading Situations, ami I'ligagt'd in the ignominious Lahour of a Ca'»h eipuilly 

with tlu' Nativi*s.<.»f India.'' He eompares it with the Jjidulgeiice of the Hindoo Lawr 
ill fav<iiir <if Brahmihs, ri<lieuh*d hy the Kiiropeaii Nations, “ami eoneludcs that any Dis- 
“ tiiwtiou niiuh' in Hie Puuishmeut of Kijglishnu*n and Natives " will, iuste.ad of upliold- 
iug, lower their Character in the Kyes of the Publie. 

Cu.M^TMl L 
Grncntl Krp!^ni4ttion^. 

Mr. John Fryer Thomas, Sole (\>iuTnissionrr for investigating the Carnatic Chiirus, 
proiHises to adtl an Kxjd:ination to the Kxivjitiou wliieli declares Ilarhovr g^en hy cer-t 
tniu liUdati<>ns of the t>tremler no Otfenee. s|H.*eif\ ing tlieir Belationships inot^ explicitly'. 
Ho thinks this Kxeeption ill suiteil to India, as the Kelationships are very wide, and 
they are almost always in soint' Way implhuited. 

Mr. Ceorgi* Bird, the i^i iiniiial Judge of Cjinara. thinks that the WonlPa.ssioii *' 
wdiich oi^irs in Clause ?U, is tpio-siiomihle, and hail liotter be omitted. 

Mr. IVeroft, the Joint ^lagistrate of SoutJi Aroot, considers that the Definition of a 
“ JVdgo '* ill Clause 12 does not apply to a Maufii^trato, or even to a Criminal Judge in 
an uppeahilile Case. llenei' in tlie:^e Cases a Contempt 'would not be pnnish.able imder 
197 ; ami it is ipiestionable wdiether in tiyiiig a coinmittnble Ca.se t hese ( iffieers w ould be 
liable to tMauses Itl. 1 12. and He considers that various Persons employed in 

public Business wtWtKl not come under tho Definition of public *St;r>'nnts in CUause 14, 
stidi as Jevab Neveeies or Coma.sTitaliLa, bo tli^ in event of Corruption they would not 
be liable to Punishment under Clause 138. 


Ckafteu 
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0/Punishments whd JSTiAe J, 

Mr. Dic^nson, tlie First Jiidgo of the Court of Circuit in the Soutiiern Dlviniou, 
rexuarks, that " the Extent of Punishment that be inHictcni is in many Instajices far 
tocj unlimited with Safety introduced iiih> Practice'. 

lie regrets the Abolition <if Flogging, and thinks that if tlic Persons who framed it 
had been ocijuainted with the Mofussii tlioy would have known that the Indian ThieveiK 
hardly oonsider liuiu*isonnunit a Puiiislimeiit, and dread nothing hut the ©at. 

^ pn*^*H5ril)ed by the Regulations, cannot be called cruel, and a '^a^ieninislt 
Fastidiousness llie Commissioners would abandon the most ellt*<.*tiud Chi<!ck to*'Crime." 

Mr. Janies Thoiiuui, the Criiuimil Judge of Rajalimundry, sjiy.s, On Chapter II. of 
** ‘ Punishments/ I wouhl ofler a Remark, that the Power vesU'd in the Oovornmeiii of 
eacli Presidency^ is calcul:Lt(*.d to iutrf>duiXf a very gri'at Evil, that of great Ciiwrtiuiity 
‘‘ and IiitM|uality of Punisliment, I consider Clause 43, by which a Covcnior can banish 
for Life one cxuisidered hy the Jmliciai Tribunal sufficiently punished by a SenUmcc of 
** Seven Years Imprisoiinumt, as oxiXHuUiigly i»ltjectionnble, and liabh^ U) great Abu8t\ 
“ The same Remarks a]»ply t.t> t'lau.se 44.'* 

** The Code <lcHy? not provide against the lin]»Ohition of exci'saive Fim's in liettKius C-ase.s. 
** Tlie Argument foi* Liinltatitm of lm}>risoTiment a]ipiieH equally tt> Fine*, lie therefore 
considers Clause oO ubjiurtionabJe, and would suggest that in all C-ases a Maximum of 
“ Fine he fixed.*’ 

He tliinks the (Vimmissioners have not used aound Discretion in al>o]ishing Striia's, as 
they are most efficacious in Cttses of Hobliery and Ti»td*t, His Opinion is, tlwit IVijury 
is l.K'xt ]>uuiHhe<l by E.xjiosure and Stripes. 

If TraiLsportatiou is to be always for Life, tlie Coiisi'tpiem^' will he, tha< it will he less 
often a\varded, and tlius Ji<‘inous Crimes will be inadequately punished. He jtrojH)Nes 
that Seven, Fourteen, and T\vi‘iity-<iiie Years he awanleil. 

Mr. Kindersley, the Magistrate of’i'sirij«»re, says. ** Its (the ('ode’s) la^nity I ei*nsi<ler (i* 
“ Ik* aIr>o <|uitc lUiMuiti'd to the State of Society in India. 'J’he entire Abolition of 
“ poral Piinishiinriit, wlien thei*!* art* sueh Miiltitoiles to whom the only other IV-nalty 
to W'ljt<rh tlu*y are liable is n•^ Puiiishiiieut, is. 1 think, to be lamented,'* 

The Feeling of Hi»n'<»r f<*r Trnnsportatif>n is iK-giiming to wear •♦If, fiMiii tbe Aecoiitits of 
Sepoys and escaped (.,'onvlet.s; a Faet be.st pno ed by llu* general Kniigralion to Mauiititis 
and to the KastwjLid ; and he very iinieli doubts “ wheilu r *rransportatiou will la* foniul 
“ to siiperstsle the Nec*<*ssity foj* C'apital I’liulslniu'iit in putting ilown what may be (‘ailed 
“ the n.'itiomd t'rime of (Jang Kobla-ry.*’ 

“ Tlie. Pniposition of making the l’rii]U*Hy of Persons sejileiieed to Fine liable for tin* 
Amoiuit for a Period of Six VeaiH, insti'ad of eoiumnting it for n certain Leiiglli (»f 
“ Jiiq»risonment of eithm* J >escription, appears to Ik* open to vc'ry sc'rioiis (Hijeetions/' 
The (^>de of Procedure will si-fth* Imw the I)istn,ss will be le\ i< d. but as it niust be either 
at tile InstaiU'C of the Magistrali? or Pr*».s<s-utor, it will entail tn ing Suits, Ac. ft. 

will teiiil to gratify the Malignity «d‘ J^roseentors, and ?>> allow Persinis to go really 
unpuni.shcd. TIa' Obj(s*t is t*) enforce Payment of the I'ine : and the simp]e.st Way 
doing so, when tlierc are tie' M<*aiis, appe^ars to be t)i«^ existing oin^. of making an irks^^^jne 
Period of liiiprisonin4*nt the Alternative. 

Mr. Anderson, the Secoiid Judge of the ('f»nrt of <'in‘iiit in the W'i'stern Division, 
approvi's f»f ** all tliat is said as to the HeMrietion of the Pniii^hmetit (T Deatli.*' 

As reganls Trauijportation, thinks it *-lioubi b«.‘ fn* Life, and applauds tli**. liitenlii.ri 
of Comtiiissioners with r*‘spect to Impiisoninent and Prinon Diseipline He thinks 
that on tlic Obtainmenl of sueh a Di <‘ipline it will !»<• Time ( la.ngh to abolish T;udi(‘<rv 
and Flogging. 

He thinks F*orfeiturft of Property most j»rt>per Ihini^him nt fir P*‘rsoii.> guilty of high 
political Oftene€*s ; and generally, that Fine is a PuniHluneut Hint Jia'* gieat Advantag«i« ; 
that great l>iscreii*in is an l'’.vil ; and tliat the Pefii.^al of the t’ommissionej-s to J(.*t 
Imprisonment remit the Fine in default (»f Payinenl is to be eommended. 

Mr. MA]ci»lin l.iC\vin, Acting Sec/)fid Judge <#f llie Provincial Court in the V* litre Division, 
csonsidors tliat “the t>bjecLi<.uis to the.so ('lauw-s (43 and 44; aje \ • jy obvioiif'-, and the Rc*fUsotis 
found fol* thfmi in^agirs 4 and 5 *4' the JSiot<*s by no rm^ans rec«ujeile the Mind to them ; 
** that they are likely t*j cauK<? llardship-s ; and that the J>»ativeK. having jm;w lo«t tla? 
“ Rctqieot for Engli.sh Cliaracter, kimw tliut theii^- art* go(yd and bad of all Nali^ms. K\en 
“ our Inatability is m#t sullicient Excuse for .so illiberul a (Ilaiisix’* 

“ The Object in view w'ould be betbrr secairtifl by m'lidiiig out of India >l^n of Rank 
“ imd Station, whose Conduct, though it should not )>ring the Agejita under the l-ush of 
" tlie Ijaw, is caf>abk% as proceeding from Parties in iinmciliate (^miiexion witJi tie* 
“ Government, of fumisliing an Example more injurious to the Character of th<^ (?ov« rii- 
“ meni than the worst Acts of Otfciicii which (»ccasioim!ly ex[)o.M5 woinc irisignilieaj^t 
“ Offender to k^al Penal ties.** ^ 

Mr. Harringtoii, the Acting Sexrond Judge of the Provincial Court in the Soulficm 
Division, “is opposed to the AbrogntioTi of Corporal Punishmout, which he tliinks 
should be loft diffcretlpiiaiy with the Autliorities formerly exercising it Uj exercise ag^n. 
There may be Oases in which its Iniiictdon would lie obiecftkfiiable, but I am convitiead 
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that there are others in whidi it is essential, and 1 wooB. reooaojoMnd the above Bisere- 
“ tion beings granted.'' Such Biscretion he would also extend to Cases of Exhibition on 
an Ass of Persona convicted of Feijury, and Forgery and Subornation and Abetment of 
each. These Crimes have ;mvailed so greatly in the Southern Division that it would 
be wrong to mitigate the Penalty. He would not do it on the hardened, but on the 
respectable, who feel the Degradation effectually. ^ • 

He is r)|ipoHed to Clause 57, as explained in Note A. Not to give Persons the “Choice 
“ of paying with his Person or hLs Money is all very well; and if a Man who hm Money 
“ will hold out, and not pay it, and so chooses to submit to a Period of Imprisonment, he 
“ may p«^rhai»8 be not unreasonably hold responsible for the Payment of tlie Fine 
“ noviirihoiesa ;«the Confinement which he has undergone being regarded os no more tlian 
** a reiusonuble Punishment for Ids obstinate Ilesistance to the due Execution of his Sen- 
“ fcf?!ice ; but I cannot tliink it just, -where all bos been fair and straightforward on the Part 
“ of the Offender, where, from absolute Want of Means, he has endured Irnprisoiiment in 
“ lieu of Fine, to lay such a Clog on his future Industry as to render any Property he may 
“ acquire liable for the Amount of the said Fine witlon Six Years after his wjiitenoe.” 

Mr. lioihmu, the Third Judge of the Provincial Court in the Western Division, enters 
his Dissiiiit “ from tlusir (the Law Coramissioiiei's) Advocacy of the Abolition of Flogging. 
“ The youthful Offender would be the only Pei*son ho would spare, as Flogging leaves 
“ iijd<*.iblc Marks.” 

Jle thinks the Rigour of the Code in the Case of Banishment too great, and that to 
create Tturor the Boundaries of Crime are eouftjuiided. 

Mr. John Fryer Thomas, Government Conimissiom^r for tlie Carnatic Claims, speaking 
of Fines, says, “ 1 do not consider the Kiglit of Aj>peal, which it appears from the Note.s, 
“ Pjige* f), it is iniciiderl to j>rnvide, a Security of any Value ngaiiLst an Abuse of large 
“ Discretion. It will be found, 1 fear, in J^racticc, productive only of still graver Evils ; 
“ for a?i Appcji.1 in a (.^'riinitial Case in tlii.s (Country, if it is to re ojam the t*a.sc for 
“ further Kxaminatioii, must lead to most extensive Perjniy ; and if it con.si.sts only in 
“ the Substitution of the Judgment of a Controlling OfKctw on the same Matter and 
“ Faeis, \\lu> is in the higher t?onrt, not as in Kngl.’ijid from tried Ability, but from iLe 
“ mere l’inMiiiistnnee of Stoiiovity or better Interest, it itiu.st as often happen tliut the 
“ Judge on the Spot, who knows the Circumstances f>f his District, an<l the Necessity for 
“ cheeking particular (Jrimes, will be more eoinpelent to decide wliat is anrl what is 
“ not an exc<*ssive Fine or other extreme Penalty than the (Joiitrollir»g Ollicer. " 

Me apprt)Ves (if the K»*.strit*tion of tiie Penalty of l')eath, but woiihl extt*nd that Pen.alty 
to returned (^>hvi<*ts. Tlie Aboliti(>ri <*f Tasheer m»s;ts with lii.s Applause, as lu! thinks 
such Exhibitions do not teml to repress t’riine, /ind they are opeji to tie* strong 
Objections nrge<l against tliom. lie wishes that Exe<-utions were made more solemn aitd 
imposing. 

Tht' Intention expressed by the Comini.ssion of framing tlio JiUW of ('riminal Pr^ioe- 
diiro (see No(«-s No. 10.) ^■o its to forilitutv the ohtoihlio/ of litf^irotiofi. Inj ihti 
and ti» malvo One 'J'rial do the Work t»f Two, will, he (ru.sts, be realized; it will l>e a 
most iinp«»rtaiit Improvemeht. 

Ho thinks the Abolition of Flogging a Defeet, as it is gotal la»th for old aiul young 
Olfemh‘r.s. The Omission is not siippoiietl, .so far as h<» enu see, by any .stronger Reason 
than that the (loveriiment lias alrtauly partially alujished Flogging. The other Argu¬ 
ments used in the Noh*s, Pages 12, Dl. prove nothing against a jinlicioiis Us«* ot this 
Species of Punishim*nt, but only that there are (’ases where it would be an aggravated 
Punishment, and ought imt to be intlietod. “'Fbe Argument of C’rwelty is of no Force 
“ where c^verything is regulated ;'' and he is at a “ lo.ss also to understand wdiy the 
“ Legislature should refrain wdiolly from doing t.liat wliieh every Parent in his Family 
“ would do. It waiuld have been better not to have renounced it, but to have k<’]»t it 
“ within its own Bounds, where it is the best Punishment.’* He concurs entirely in tin- 
Views of the Commission (see Notes Page LT), in deeming it inexpedient to authorize 
Flogging in the. t'^ase of Police Peons, as lie has known Evmi tlie ImprLKjmment 
aiitiuu'ized by Section XI. Rt‘gulation XIII. of 1S32, Madras Code, induix> rt'spectabh* 

“ Men to tlirow up tin* Olfice i>f (taol IViuis, and it is eei*tain tluit if we degrade any 
“ Chuss t>f (dlieers wo shall never Iiave any but the most disreputable Members of Society 
holding the Otlieo ’* ♦ 

Tlie Commi.s-sioners allow the Defeet of long Imprisumnents as a Punlshinent, and hofn* 
by Gaid Diseipline to .slnu-teii them. Tlfl^ Praetical>ility of that is somewhat doubtfijl, as 
the great Class of Ofb^nders are th'*^'*' wlio kiioxv m»t the Luxury of a daily Meal, and as 
Oovernineiif, it is feared, never will subject its Criminals to greater Privations than at 
present, it will bo diltieult to make the Gaols very irksome. 

H^rd 1-abour must only be used sparingly among a weakly People, and soliuu’V (Vuv 
fineinent to those ean shvp so much as the Natives, an<l who are so devoid of 

Energy, Is Foai\‘ely a Pmiidmu nt. He would deem it far juvforabJe, tlierefu'e. not to 
wait for this Event, but at oiiee to remove from the Code this great l)efeet, and limit the 
Term of Imprisonment, in tlie M|y^>rity of Otfencc^s when* Fourtt^en Yt*ars is now 
authorized, to Ten oi Ele.\ en Veai*s, “ e.speeially as tlie Natives cannot compute Time, and 
** all that is felt is a long Sej^aintion. Theit fore lung Imprisoniuent is needless; 'and, 

except 
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'' exoqpt kk llie Omw <3t ifiii Leaden ef Gaaga^ Six or Bight Yean in generid Caeea 
is qmte enou^'^ 

He woidd only leave the preeent Terms of Imprisonment in the Case of Bnl^omen 
** of Peijury or Poi^ry, the Leaders of Daooita, and similar Offenders of great t>inu- 
nality, or more raised in St>ciety. If a System of Prison Discipline shall eventually 
« be enforced whkh shal] not increiuse the Mortality in Qnols, an<l yet be found to add 
80 inu^ to the Severity of Imprisonment as to make the IVinicdmient greatly dreadeil, 
then, in lieu of a Beduction in the Terms of Impris^Miinent provideil in the Code, a 
“ Reduction might safely be made from the more limited Terms heix*! ]in>po,siKi, for a few 
** Tears really severe Inmriaoument is much more effectual than the pn^sent lit* System." 

He throws it out for Con-sidenition, whether the Kfficney of Imprisomnetii migtit not 
be heightened by “ the total Seclusion of ilie Prisoner from hi.s Fiiinily, and by exi;l«ding 
*• him from ail Communication, not only with Relatives and FrieiKls/lmi from all others 
but Prisoners, during his entire Imprisonment, when short, so as to see nothing but tl)e 
Qaol Wail and the working Yturd/* 

Mr. Edward Banueniian, the Judge and Criminal Judge of Salem, remarks that a 
** new Feature presented by the Cotie wietns to be the gemu-al awarding of Part of tlie 
** Penal Fine to the injured Party, and this, for various Rciisons, stteius a great Jmpmve- 
“ ment on the frriner Law. 

** The next new Featuro seems to l>e, the graduatetl System (if lining for falw (’harges 
and EvidoiKM^, and for Acts tending to ineulpnte the iniuKHuit. He iipprovi^s of tlii’<, 
“ and thinks that the falsely accused should get ('oin]»ensation. 

“ In rt'giml to Transpoi'tation, lie would Biibiiut that iu some Cases it should be 
** declared wliethcr the TranftjK>rtation i.s to with ri/yoroit.'i or shn-itl*' I inpri.Noinnent. 
** There is in Penal C(»l«>nies a ('ontiniial 'JViuleucy to n'hix Jii this Parti«*iil:tr, and tlieie 
" fore the Sentence in such (Vsea sluaild be vtny express and stringent.. 

“ 111 regard t<» rigtinaiM 1 nipiisoiiincnt, it in.-ty c*(*rtainJy in a great degn'e be in.ade to 
“ HujKTsede t'orporal Punishment; still this Putiislinient shoiiltl Is; rt‘'corfcd to in r-nme 
Cases of Tlad’t, but not publicly. On the other hand, snme harilcned d'hievi s cannot be? 
*• made to fed except tlirongli their Skins ; and in many teases tlic iiere 1 niprisoument 
juinishes the l>tdim|iient le^.s tliaii his Family <h‘])riveil of his Labour." 

Mr, F. M. J^ewin, the Criminal Judg»; <f (’ombaenuum, thinks that the AbitVititai ..l' 
(%»rj»r»rjil Pnnishment is a very iniudicii»us Measure, and lla; K4*:is4m^ ii.s.sigm‘d unsatiK 
factory. Uc donl •ts tlic Fact, that the Abolition 4»l bdogging has answevi'.tl, espeeijilly in 
the Nativt' Army ; for the Fear of CfU'poral rnnishnient is the best Preventive in e. 
Native against Crlim*. 'J'la; Bengal Magistrides <.>{)iiiioiis are given ag;i»n.s( ilotjgiiig 
JN^ons. but not against llogging Fidons ; ami it we may not Hog'I’hiev *‘s befon^ the\ cane 
to the Caol. vs<; by i^^rity i*f Ibae^on mnst md d<» so in (laol ; ami Jmw i.s Liseiplinc (•> he 
maintained < Sneh an Act w'ill not raise) our <'liaraeter in tin* Ksfiination 4»f'Ih<* Nal ives, 
wlm look more to lligtuir and Li active l>c<Mhion for Pri»t4*etioii than to nii.stak«‘.n Ii4>iiity 
to Fehiiis. 

He thinks it an Error n*it to avv^ard T)4‘ath in Castis of Ciing lb*b)»ery, a.ml thr- U4’*as<>n 
that it will be an Tmlue4^meijt to spare Jjif'e Jiii.staken, for Hang Koldau-s d«i not regnlate 
their Conduct by the Code, and their Murders generally spring <;ut <»f Ciiviiiustanoos on the 
Spot. 

The gi’cat Obje^*t Ixdng to put down this Evil, ami it being found that the pre^mt 
SysUaii has comjiletdy failiMl, such Things will continue until it is known that all who 
join iu such ThiiJg.s may suffer Deatlr 

Mr. Gc:4>rgc Birdj Judge and Criminal Judge of Canara, remarks, on Clauses 43 and 44, 
that “ These confer Power (*f increasing the Punisliirnuit in soriie. (^’ius4*h which would be 
** objeetionabk^ With reference to Note A, th4)re rniglit be separat#; Gaols for bmivjpeans 
“ on the Hills, Bangalore, or in a Cliiiuite where flar<l Labour would be less lik«:ly t4> idl 
** on a Europian Constitution/* 

He thinks ClaiiBe o4 extremely objcciioiiable, ami that it hIiouM la* left t4> the ('ourts 
to a4ljudge adeipiate Puni.shment for the Nonj»ayrm*nt of any Fine. Seven Jlays Iinpri- 
sonineivt i« no Punishirmnt; and all know' the Difficulty of distraining in India, from tJje 
Facility of bringing Evidence of Mortgage, Sco, 

He considers Cliuise 57 “ hard upon innocent Heirs, and unnecessarily sev4 n%** and 
" Clause 60 unne<ressarily particular, and unintelligible to 4>ur Tmliaii < ^>InmnIlity.’* 

Mr. F'reese, ilie Acting Magistrab^ of Cliingkiput, coincides g€‘n« ra)ly in tb*; (>]ariionK 
expressed and Argiiineuts adclucfid in this Chapter, witli the Exce]»tion (>f tlmse relative* 
to the total Alxilition of Corjioral Paiiisliuient. These he coiisiilers theoretical, a« mof t 
Offenders are of the lowe^d* Claases, to whom 1 inpiisonmerit is no Puuishmoiit at all, and 
there appears to be no Penalty so well adapted to the Case.s of such ClffondeTM a.s fbat. of 
Cor|Kmil Punishment. He does not advocate the flogging of Police Peons ; Imf, for ^i4'ltv 
Thelts, k.c, lie w^ould leave the Power in the Hnmis of tie- Magistrates. He consi'h'i - tia; 
affixing a minimum Puuisli objectiouabk, as mitigating fkrcunistarK.cs Tn?iy 

Mr. »Strange, the Joint Criminal Judge of Tellicherry, remarks, on CJan icrf 1-3 11, 

whatever is to op<^ratc as a Punishment of an Cffendf.T should rnidoubtcdly he :iwaid»-<l 
at his Trial by the Authority vested with tlie Cognizance of his Crime. Ati v f-UFiirniia- 
tion <»f tills Sentence tliat may take place afterwards should be on the Sidf 4'f >b r^ v . not 
in Enhancement of the Penally thought adc(|uate b)!* Ids CWence by the Tiibun.il which 
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luiM to decide on the Qucation. Bui we may pmnxne the Word«» witliout the 
Omsent of the Offender/' tliat the Code contemplates increa^ Punishment; thus there 
are Offences |mnisliahle by Two Years Imprisonment, by incurring which a European la 
liable io Banishment for Life, such os thr>se sj^eihod in Clauses 130, 199, 304, and 319. 

In Chiuse 45 “ the Prisoner seems to l)e iiiviUfd to judge of the Punishment to wluch 
'* lie may fitly l>e H<*nU*nced, without reference to tike Provision wbidi the Law may 
“ have made for Ids Crime, or to the Ju<lgc to whom the Application of the Law is 
,j|[itrusUsl.” This Provision will subject Government to a Flood of A]>plications wliicb 
therti will bti no Time tf> ontf*r into. 

H<i thinks there sliould be a Difleronce in 49 between ancestral Property and 
that ruiqiiiivd allbtT the Offence. If <lubiirred fruin enjo^ring the Ilesults of Ids Labour, a 
coiivicLrtl Person must beg or steal. 

(.’iause 54. The Term of Im})ri.soitiiient in default of paying a Fine should be extended 
to One Montli, for Natives arc fei*tilo in Expedients to avoid PaymeTit, yet Time should 
be grant<‘.d to him to realise the Amount. This will 1>0 more necessary under the Code, 
where the Fines arcs many, and the Natives of India have seldom ready Money. 

In Chuksis fll the Judge should be bound to make up his Mind os to the particular 
Crirric of wdiich ho holds the Prisonor guilty. When Giises may arise not clearly defined 
or provided for by tlie Law% tlie Legislature is pn»pftrly the Autliority by whom the 
'* Dviicieucy should be supplied. One Object of providing Punishments l-Kiing to prevent 
Crime by <jvori>alancijig the Tem[>tatiou to commit it, the Measure of Punishment 
“ should be clearly announced." 

, • Mr. Aiistrothi‘r. the A(ding Criminal Judge of Madura, considers that “ Qauses 43 and 
44 are execjcdingly unjust.' 

“ Clause 51. It seems vain to ficntence a Person to a Fine and Death, aa why should 
** he pay it / If he his Heirs, not he,, woultl suffer. 

Clause .*)2. A Fine being illimitable should not be commuted to n Quarter of the 
“ n*giilated Jnipri.sonmciit. 

“ (Manse, 51. Seven Days is not equivalent to illimitable Fine. 

“ CliiiiHO 57. M’he. Death of the Defaulter in Gaol, po.sMibly })y rea.9on of his Confine- 
“ UK'nl, should b(‘ a Set off against much or all of the Debt.” 

He thinks that uns»;en Punishment has little Kffwt when compared with oeular Punish¬ 
ment, and he uj)|>r<jv<'s of light Penalties, often inflicted, as likely to produce a greater 
Elfeet with a smaller (Quantity of Punishment. **The Principles on which the Code 
“ jirr>j»om‘s t(» h;vy I’ines seem v<*ry good, but the Abolition of Corpoml Pimislmieiit is 
“ iinpraetieable.” 

Intt'lligent Natives goru*ralIy tliink that constant livong Examples of Punishment havo 
inort^ Efleet than Death or Transportation, us the first Two ai-o siK^edily fnrgotteii by 
those lik<‘ly to commit (.’rimes, wlio are a Class notoriously unreflecting. 

Mr. /\n.stnith(>r thinks that if by Punishments nctiially less severe we can ensure the 
proper End, w'e ought not to refrain from adoj)ting them, from a Dlstastefulness to civilised 
Minds ; and In^ aeeordingly propo.se.s Amputation should he adopte<l. 

M’ht' Nalivfs, who havo watched both the ancient System and our own mild and 
enlightened *>ne, all advt»cate a Kecurrence to this Practices. At the same Time their 
Advocacy of it is kkinwn to bo repugnant to European Ideas, and therefore they hesitate 
to (»\pri\ss it fre(‘ly. 'riio PuniNhment at present awarded for Gang Robliery is found too 
mild to vhvvk Mi(‘ (Irime ; an<l lie knows that One Menilw, if not more, of the Civil 
Service, of great Experience, is of opinion that some Examples of Deatli awarded in Caaes 
of airtvcitaiH Gang Hold)ory are required; yet Amputation is more merciful, and ns the 
Neces.sity is eviihuit it fmght to be adopted. 

lb' tliinUs Judgt'R slioiil<l have more Discretion, and instances Fourteen Years Imprison¬ 
ment being awanled in Two Ca.se.H in the same Sessions, ur\c w'here in a Famine a Person 
stole One Piee wortli of dry Gi'aiii, and the f>tlu.r where a violent Gang Robbeiy, with 
most nggrav'iiting (Mrcumstiuu'Cfl, was c^unmittecl. 

Mr. K. Idaltby, the Joint Mngistrato of Canarn, considers that “another important Part 
“ of the Code fs im intended** Enactment, that in Cases of Felony a Criminal Prosecution 
is not be a Ikir, as in England, against the injured Party stacking lledrcss by a Civil 
“ Action. The Character of tlie Naiivoa makes me apprehend that Advantage would be 
“ taken (»f such a C’lauso to institute Prosecutions (for which the wording of the Code 
“ affords Fju-ilities') where a Ciril Action would be the more proper Course, in order that 
“ Delay and Expcu.se of a Suit might be diminished." It is further liable to the 
Obje(4ion of having Two separate Proa'cdings fc>r One Act. The Amount of the Fine 
impvwed might bo appropriated to reoomjieinie the injured Party. He would retain this 
Pi\)c«eding in 284 and 28G. 

“ The Punishment of Death is propo.sed to be limited to Two OfiTenoes; Murder and the 
“ highest Class of Crunes ikgtiinst the State." He coincides witli tike Reasoning for 
Limitation, but would include, ** eettii^ fire to Dwelling Houses, Gang or Torch ^bberies 
“ at Night, accompanied with wounding, and the Pollution of Mosques or Temples for 
** the Purpose of creating populai- Disturbance^ as Loss of Life is ^nerally a Consequence 
“ of such Acta. Transportation is now losing iU Tenon, and will soon cease io effect a 
** wholesome Fear." 

“ T|» 




^ HiB AboHtilon 6f Corpcmd PimidhnMOit la alPiari of tlie Code io*%rluo)i lie is decidedly 
** opposed, yet he would limit it to Cases of Bobb^ and TheA^ as those who oommit 
such Things are genep^y Persons to whom Imprisounitmt has no Terrors, as Uiey are 
harder worked in gaining their Subsistence tbau in OaoL*’ 

Tlie Fewness nf Prosecutions must not be taken as a Proof of the Want of Crime, as 
Persons iMy abstUn from prosecdiing where the Puniah^nent awanled is ifiadtxiuate, and 
People will be very apt to take the Law into their own Hands. The general 1 of 

tlie Natives are very much against the Abolition of Corjumtl rnnlshnieiit. ^ 

Mr. S. Scott, the Joint Magistrate of Tanjore, with great Deference ]troposos,,Uint DiNith 
should be awarded for Daoi>ity. His Ex|>erienoe shows that this is neit'Ksary, iujil it is a 
aystematic Trade to which those who practise it ore brought up, nnd tiiuglit to consifler it 
a legitiinaio Means of Livelihood. They are a distinct Fraternity, ami tlic pjx'sont 
Punishment has not df^n-eosod tliem. He regrets the Abidition of l^a poral Punishnient, 
and thinks it alisolutely nfKicaaaiy, unless Prison Discijdine is made rtsUly irksome. At 
present a petty Thief would associate with Felons of every sort. Ho c»l)St‘rves that neither 
the Objeset nor the Necessity of Clause 4*4 is very apparent, and that by it a Man >vho 
has caused volmitaiy^ Hiurt is liable to bo banished for Life. He thinks, if it Ik* mvossmy 
to remove turbulent Characters, “ it would bo more in keeping witli the l>ignitv of 
Oovemment to arm it with the Power, to Ihi used at Discretion/’ than to throw the 
Onus of a dcayiotic Act on the l^cnal Code ; and tlioiigh at First Sight it nmy app«*ur 
more arbitrary to make this Power disci-ctumaiy, in Practice it is less so, as (lovermueiit 
would be vt;ry cautious how it made use of such a Power. He would limit tin.* Puw'cv <*f 
Government, in 45 nnd 46, to Death, Ti-nnspovtaticm, and Oonliscati«»u. In other Cast's the 
Courts Decisions should bo final. Ho does not apjirove of 57, as if poor th«‘ OHendcr 
cannot ]wiy the Fine, and if he obUtiu ProjHrly afterwurds it docs not :i])pcar just to nmke 
that aiiswei*ahle. 

Mr. t’oclirniio, Joint Magistrat^i of Cuddafiah, obicots to tlio Argiimoiiis of the Cialo in 
favour of putting no Limit to Fines ; nml ilnaigli he a<lmit^ the I>i6i(*iilty cd* ru.'ikiiig (>ac 
equally painful U) nil, he still ho]H?s that a Liinit^ttion >viil l>e mmlc. s^t tliat- it may be an 
Object <if Terror to the rich, and yet some Proteeti<»n for ptior Oiremhi s, The prese nt 
System <»f uriIiniit«Ml Fine, w'ill be likely to make the rich in all t.'ases appeal to a higliei* 
Court. Ho <Jisaj>prove^ of the Abolititiii of Tushis.^r, as the Klleel. Im.s be*‘ii most admii'tible, 
and a Man of r<^ally sensitive Feelings will be guanlcd by that very Quality from doing 
dishonourable Ac tions, jiiid tbougli no l>oubi it is very iimspud, y4d, he atiributt's tJmi ijo 
the Distinction of Csistes. The (Jrime iif Pi^rjury is so jn*t‘valent. and the Prt>of so tlitlitailf, 
^^apecially anting tlie higluM' Orders, that it \v<»uld Ik* well i«*tain so eileetual a. (’heck ; 
and as he. dilfei-s frmn tlie Opinion that the lnc<juality of llie i’unislniient <l(»j»eu<ls 
Hivoly on tla* Feelings of tin* Peoph*, lie c.‘\nm'»t coiii<‘ide w'itli the l*n>pi»Nal foi iUs Ahotit.ion. 
If the Crime be rMimmitte4l by sudden 'JV’inptiitioii by a respetilahlo Man, Mitigation is 
Hlwa\'H in the Powers of the Jmlgo. Ibiwcver iiiiieh the* Pj'is<in l)is<*ipline iiia 3 ’ bi? 
improve«l, he cannot but regret the. proposed Abolition of Flogging, as iliere an* in every 
Zillah a set of al»le-bo.liccl Men, who live by plundering, to whiUii Fh*ggii»g is painful, 
but not igiifiniinious, ami who find luiprisoninent m» lNtnall\'. 

Mr. H. Frt?re, Joint Magistrate of < Vnmllat/ore, agrees gein rally witii mriny of tho 
ArgumeiitH against Flogging, and thinks that if the Stab* of Soried}'^ in India w-erc like 
that in Fnglaml the AlK>litiou w^»ul<l Ik; att«*mh*<l wdtli goixl Kifeet, but that the iSt^tni- 
barbarism of India will Jiardly admit of it, fi»r J^anishmeni aii<l Sc jiaraiion from Friemls 
have but little Kffcct iqKiii ^Icn ilestit ub? of all fine F<;eliiig, ami therefore Flogging hlioiih) 
Ih? continued. For its Abolitiou there is no iniiuediute. Necessity, thougli evf*ry humam; 
Person W’ould gh'ully sec the i’eoplc so improved «is bibo able bi do without it, 

Mr. F,. N. Maltliy, the Acting Sub-fJollecb>r of Carmra, j>n>p4»s<‘s that tin; Piiriishmcnt 
of Death should lie extended to thuso who pollute M.os<pii‘H, as they art; Jiivariahly 
attended with the Tnteiition of causing or the actmdly CKx^isionirig Death. He approves 
of Transjsirtatitm Iwdiig alwa^’S for JJfe, but prob;ste agaijust the higdi Wages ami ctiin- 
fortiible State of the Convicts ni the Pcjiial Colonics. Approving of the Priiadple, lie. docs 
not think tliat the aw’arding Compensaiioit to Persons felonitfusly injured will Jiave a 
practically gotxl Kffect in llie Country, as it woiiM «iuse false. ( .*)targes, tlirow Su.xpiei«jri on 
the Fvideiicc of Pro.secutors, from their Interest in the Case, anil t.huH retard the (%>ur«e 
of Justice. He thinks that as far as tlic Individual is concernc<l, the Arguim^ntH for the 
Abolition of Tashetir are unanswerable; but Prevention being the groid- I’rincij,]#* of 
Punislijnent he doubbs llie I’ropricly of the Measure. I'his he thinks applies ti» Fh-gging, 
wliich he considers a Punishment absolutely iieoessary, €;sj*ecjalJy by a Mugistnit/i*, in in.'iny 
cases of Kinergeiicy, ns at Fairs, and in P'aniincH, wdien Imprisoiiment is a ItlcHxing. 

The late Mr. J. J. Taylor, Acting Joint Magistrate of Salem, objecte to llie f)iiiih>ion of 
Corporal Punisliineni, a DescriptioJi of Penalty that he lias always founrl best the 
Stipfireasion of }>ctty Thefts; but he ho-s no Doulit ilmt it will be rendered unmee<^ary 
when the System of rigorous lTiipri.s<mmeiit comes uite full Ojieratioii. 

Mr. J/J. Cotton, Assistant Criminal Judge of Ciombaixmum, thinks the lb i<»n in 
Capital Punishments fbur.d€;d on a mistaken Notion of Ijenity, as the r.'rhui! of Murder is 
BO abhorrent to Human Nature that few Gang RrJiliens 'would commit Mur<lcr soj.-ly to 
remove Witnesses. Ashe considers Kx^iediency the Measure of Ihinislimcnt, tlie Crime of 
Gang Robbeiy sbould be more severely punished than it is at j^rcKcnt, ua it is atU-ndc'd 
(263.) • D d 4 with 
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with Two AggravationB,—Repetition and Cniel^; and aa theOrime, whan once oMimeiu)ed» 
i.s more difficult to put down, he propo^ severe Pumiahmani for the Raigleadeis* The 
present Punishment he conceives is quite inadc^qwte, and theielbre proposes Death for 
GangRoV)bery. As the Gang Leaders are often rich from Booty, and as unless the Property 
|je fully, identiBed, the injured Person does not recover it^ he thinks that a Ci\'il Action 
should lie for tlie Amount of tlie Property lost, as also for any Hurt ifflSioted. 

J e til inks Corporal Punishment that which the Natives dread most next to Death. 
^ritioTi i.s never displayed by tlicm on receiving their Sentence of Imprisonment, and 
they often try to get into Gaol again. The Lash is no Disgrace to the low-bom, and it is 
inflictcHj on the Ipghcr Castes only for tlie great Crimes of Peijury and Gang Robbery. 
He highly apiirovos of the System of fining, which be would levy by Distress. Pexjury 
and Forgery are nob sufficiently checked by the present Punishment (perhaps from the 
Dilatorincss of the Proce€*dLngH), and therefore he o^rocates the Abolition of any Port of 
the Penalty, and especially advocates a judicious anu rigorous Administration of the Lash 
in such Cyoses. 

Mr. Pclly, tljo Joint Magistrate of Bellary, thinks Clauses 48 and 44 apply to Persons 
of English Parents bom in India, and Persons of Asiatic Parents bom in l^gland. The 
first being baiii.shed would become u Vagabond without a Parisli ; and the other, in eve^ 
respect II Native, may be banished, and claim Protection from his Parish in England. Bfe 
asks wlietla r in 4U Property entailed on A*s Son wouhl be forfidted to Government. 

In Clause 57 he thinks that tliougli the Liability of the Offender to pay the Fine should 
extend to Cases where lie has been a real Gainer by the Injury, and thus becomes a real 
Debtor to the Suttbrtjr; yet in Cases where there is no Loss Imprisonment .shcmld suffice 
the Court, ns the OflVndcjr on his Relt^aso will bo obliged to make over the Profits of his 
Culling to tins Court, and thus a Premium ami Inducement to Idleness will be giv€?n. 

Mr. HhiiTkey, the Ih^ncipal Sudder AincH^n at Honore, objects to Fine being unlimited 
where none is exjirossod, and also to Imprisonment not being taken in satisfaction of Fine. 
On the first of these Points, he thinks it would defeat its End, as the Judge would have 
the C?ireuinstances of the Man rather than tlie Heinousness of the Crime in consideration, 
and thinks the Discretion granted to the Judge ca]>able of much Abuse ; beside.s it is 
iinpo.ssible to suy how much a jiarticular Fine will be felt. He thinks it an Error to 
suppose that the Amount of the Fine is the sole Punishment ; the Sliame is not taken into 
Ciuisidi'ration ; nor is R Sum of Money a Matter of Inditlerence U> any one iu tliis 
Country. He tliinks then* is an Analogy between Fine and ImpriHonmeiit, as tliere are 
many to whom the latter is a Matter of p<M*feet Indifference. 

He neeordingly proposes theSystmu c>f [laying in Person what cannot be done in Purse, 
and having One limited Fine for emli Offence^ 

Ho thinks that the Second Point to which he objected will render the whole System of 
fining migat<*r 3 ^ and be a fertile Soiii-eo of Evil, even ufU'r the Seven Days Tinprisoniiient. 
Siijnlosing a Man never attains sufficient Property to pay the Fine, public Justice reuiains 
unsatisfied, if the Man is not obliged to pay by Imprisonment. There will also be no one 
to exact it ; and if after a Ioiigt‘r Imprisoiiiiieiit you strip him of luiy Property he may 
attain in Six Years, to pay the Fine, it will be a Cose of extreme Cnwlty. 

Ho thinks the Analogy between the Civil Jlebtor and the Criminal incomplete, imd 
the Moile t>f f*rocedure proposed unwortliy of Adoption. He proposes therefore to 
cancel CMauso 54, and levy the Fine by Distress, and if not to imprison proportion ably to 
the Fiii»\ 

He tliinks t here is an Inconsistency betw'cen the Seven Days Imprisonment when Fine 
IS the Puiii.shinont, and the Quarter t>f the longest Term where Fine and Iin2>ri.soxim6nt are 
awfude<l. 

Tambisainy Moodely, the Serishtadar of the Zillah Court of Combaconum, thinks the 
Provisions of the Code too lenient for the uncivilized State of India. Shows that in ancient 
Times Dacoiiy was always ]nini8hcd with Death, and that they never us€*d such extensive 
or hos[ii table Gaol blstablishments as wc do. Gang Robbers do not calculate nice Distinc¬ 
tions of Punishment, and span? Life only where there is jierfect Submission. He states that 
the Fear of Traiisp<>rtation has greatly worn out in India, friim the Accounts given by 
returned and esca[wd Convicts of their pleasant Life in the Penal Colonies. The Mj^^stexy 
is now gone, and they look look to the Se|>arution from their Friends as not longer than 
a I^lgrimage. Now as this ojieraies on ilu* Peojile he proposes that De:tth should bo 
awarded for l>n<*oity, and even Hanging in Cliuins, giving of course a Power of Mitiga¬ 
tion to the dodge. He also proposes as a Punishment for this. Forfeiture of Property, 
as Cupidity is the Stimulus to the Crime, and a Fund will be obtained to coinjiensate the 
Sufferers. 

Hg objects to the Alndition of Flogging, as Imprisonment is no Punishment to the low 
Offender, but merely to his Wife aiul Famil3r> and Fine is Imjieachahle in the Case of 
^hose who possess nothing Ik^sides, if Flogging be done away in Courts I.iandliolders will 
not be able to flog their Cultivators, and the Tillage of the ilartli will suffer. 

The sitme Keiuurks *^rpty to Godna^ and to Taahcer. 

Roddy Row, late Dt'wan of Travanoore, and StTeenevasiah Naib, Se rishtad ar of 
Chin^leput, concur in deprecating the doing avray with Cbrporal Pimishment. 

Mr. Oasamnjor, the Acting First Judge'of Cirei:^ in the Centre Division, adcs, why, in 
Clause 59> Uie liability is confined to Six Years. He would put on the saine 

Footing 
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FooUnjr witii Oiyil iixid reqiiire, the Pimiaiysient wee uudergotie^ as a 

CoiidH'oa tlmt the fined PerBon ehonld make a bou& tide Declaration tliat ho 

had given up all hia Goeda He thinks tiie Doctrine of Fine eml^anusaed by Uung ioo 
oomprehensive, and by certain Omi&Hiona He would dbtinguish Fhie from Kcrttituliou, 
and Uien he would linprisouinent to be a Sulistitute fiiir the latter. Ho thinks that 
Fines might be leviOT os Civil ik^crees are executed, aided by an Knactiiioiit rendering 
null all Trans&rs of Pro|)erty by Uiose accuseii till alter the Kxeention of the SenUaiet*. 
He thinks the Proixirtioii la^twecn Fine and Imprisoninent sliould Ik^ inacU more with 
refeivnee to the Offender than the Offence, and shoul<l vary inversely As a M*ui is rich. 
Fine is light and Imprisonment severe, fbr he is withdrjiwn from his habitual Plefisurea 
To the Poor the Flue is more severe, and Imprisonu^ent comparatively a lidvial Punish* 
uient. 


Chai'Tku hi. 

Oeneral Kjtception^” and Xote B, 

Mr. James Thonuc?, the Criminal Judge of llajahmmidry, Udiiks that Chapter Ill. had 
Ixjtttn* bo left out, as the Persons who would adminisba* the D»w would nf>t need Ihi^ 
Instruetioiu This also applies to the l*rovihiuns cunoonung the Higlit of priNalo 
DefeiKV. 

Mr. Malcolm Ia^wIti, the Acting Second Jud-i^e of Circuit in the Centro l)ivivsh>ii, thinks 
that in Clause 7(5 the Right is made to depend on an Ollenco untried, on a linite 
“ Punishment awardable uiider*a certain Statut<^ to Cireunistances n<*t yet prov«*d. 'Die 
“ same PrineipJe is carried on in the other Clau.se.s." There is an apparent Safety it) the 
injurcHl Paj-ty Jniving a given Point to prove; but in Matters of pemmal Aggn\ssi(*us 
legal Deiluetions could not be often <*ojiNjderi‘d. The Law of reiusonahlc Aj^ju’eJien.sliHi 
pre-sup]'OSes more Kdueation tlian the Generality of IVopJe j>us.'!!eas. It wouJ<l l»e la H-er 
t<j leave the Justific^ition, wliere lla» Aggiessor is the stronger i*arty, in the Hands of tho 
Judges or Jury. The .siime u]>plies t.o 7o, where ihtj Cfise is that of a jnihlie Sei \.uit, with 
the Advant))ge of being suj»j orted by others, esptelaHy as the IndiaiiH are tmi jnoiie to 
RUeetiiub to t.)p]avssioii. ihink.s a Lifieiein-e should be made lietweeii an < Mlieer 

acting oil his «;wii Authorilj^ and out- armed with anotlars Warrant. Jn tlie latter Case 
llesisLinet* should be detriin'd an Clfenco. I'lie Indian cannot tuanpre.ln'ial the Right of 
private Deftnce, which shonld be en<;ourage«l. Pnragrajihs 2 and J of 7") Ji]>pear most 
excellent, and founded on the IList Pvincijde.s of Jusliee. 

Mr. Jlarington. A<‘ling Seeoinl Judge of tla* IVoviiieial Court in the Southern Division, 
is a])]avhen^ive “ that Clauses 7d, 77, 71), and NO would Iw liable to deter from Kxertion 77 

‘Mur the Pn>ti*eli«»n of l\a.son nnd Pjo{»erty, by laeating a Doubt h(»w far the Cin um- 
“ .stiiiiCes atti'nding any ]iarti<‘ular C.ase warrant Kxertion. ' 

^ Mr. JoJni Fryer 'I’lioinas, (^otnmis.sioner f<»r Carnatic Claims, Uiitiks Clause 7J re«|uircs 
CoiTcetion, as the J>egn e of IfaiTU nt'cessary be iiiili<*tnl is iialefinite, and tJic t'ariefies 
not dellned. He sts, as an Iinjiroveiia nt, 'J'Jje Kight of jirivate Deffiico in no ( \*im* 

“ t'Xlends to the ijJlieiing of Harm nianifestly and clearly nnijt cc.s.'ijiry to iullict for the 
“ Purjjifse of Di f ncc." 

In 71) the Code he thinks draws no l)ifttiii<-tion bc-twei n ii Hut built with a few lioughh 
and li jH-rinaia nt Dwelling. He w<mM not give the Owner of former the Kight of Klaying 
AiMala r in the Defenee «»f the. l*rojM rty therein. 

Mr. M Jlajinerinaii, Criminal Judge of tSalciii, w<»ujd in.si;rt in the Third Line, after 
Assault, “ uion.stratioii of Assault/’ so us to include. lu\clling a Gun, &:.o. 

Mr. George liird, Criminal Jinlge of (*anara, thinks (Ji2 oby et ioiiJihle with reference, to 
the Nature of the People that are to come und<‘r tJiC Law^ He w^ould ^uiiit 7(b 71, 72, 70. 71, 
and 73, and lliinks, in 7i), that the Kight (»f personal Defince (e.s]»eei;tjly in India, miglit 
extend to many of the Oifence'.s laiuineruifjd in this Clause, w illamt the lUistrii lioniy men* 
tioned in Panigrapli 3, Chiuse 70 . 

Mr. Bliuie, the IRagistrato of (Juddapah, «ay.s, in Clause (52, “ I'his appears to in<» (/; be 
“ too general i)i its ApjiJieaiion, and e/>nlraiy to the Maxim * Jgijorantia legis nou . 

“ exeusat.’ In the lllustmtion tlie SoldiiT is supjjosed to lire on the Mob in coi^. 

“ fonnity with the C^aninamls of the Law. In this Case lie. <,f cour.se conmiiis no Ollbmre. 

“ But lie may in gocwl Faith lielieve luinKelf t<.» be. eoininanded to do that which ht fact 
“ i« ctmtrary U> the Jjiw. He may bidieve himself to be authorimi b* lire f»n the M<J» 
vjitfi4)ut the Orders of lii» superior Officer; but would }ie-iu>t lx? guilty of an C)ireiic<* if he 
“did so? So also A, an Otiicer, may in good Faith lielieve himself cfiniitianfle^l ^>r 
“ autliorized by Law' to order his Men to fire on a Mob for the Purpose of supjjresHing a 
“ Tumult, Vfithoui having la-cn called on to do so by Urn Civil Magistrate ; but m this is 
“ contrary Id the Law, would he not commit an Offence in so doing V* ^ 

Again, in the Second Exain{ile (b): “ If A, an Offiwr of a Court of Justice, being 
“ ordered to orreol^Y fbr a Civil Debt, believing in good Faith that he is atilhoj'i/.ed t<i 
“ wound or kiU ’F if he refuse to accompany liini, or to put him in Irons, were to do »n, 

** would^ not hi# doing #o oonatitute on Offence ? " 

" Besides, how is a Person's rad Belief or Knowledge of the Powers intrusted to liim 
to be aeo^rt^ed eaoqit Irom, hie own A#sertKm. Tlii# Flea of a Belief tiiat he was 
“ acting IfgaOy mig^t alwaj# be sei up in excuse for the most illegal Acta" 
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In Clause 79, ^ Ifhy * Mischiei^* be here sneant the aetliiig fixe to the Building, Tent, 
or Vessel, the Bestriction requiring thut it should be used as a Human Hwelliug Sfipean 
“ unnecessary and iiijuiious. If I may kill a Man while attempting t& rob my Property 
“ from a Oodown or Tent not used as a Dwelling, surely I ought to be allowed to do so 
“ if ho atteiiipts to destroy t\ye same Projjerty by Fire." 

The Injuiy in tliC5 latter (?iU4e is greater and more certain ihaenn the former; for 1 
iriight rff>»ver iiiy Property if robl>ed, but cannot possibly do so if destroyed by Fire." 

“ Tlic Ihiilding w’liidi anotlier attempts to set lire to may contain ail the Proj>erty I 
“ have ill the \Vc>rld, to the Value of Lives of Ruiiees ; but by tiiis Rule the Atteiiij>t to 
“ s-t fire to a Stable full of valuable Hor.s<*H, a Warehouse, or even a public Arsenal, could 
“ not b«; nrsiatred }#y killing the OllVnder." 

‘‘ In Claiiftk^ HI, the Expression in the Second Paragraph f>f this Clause, ‘ till the 
Offendtir has cllected his Retreat,' appears very iiideiinite. What is to be considered as 
his having efteeU;d his Ih^tz-eat ? " 

“ The whole of this Clause, with the Exception of Paragraph 1, a]ipears open to Objec- 
tion. lu tin; N4>t«j« (Page 1!)) the Com mission ers say, ‘ It may be thought that we 
“ have allowed I too great a Latitude to the Exenriso of the Right r>f re[»elJifig unlawful 
Aggrcssioii.s.’ To mo it appears by this Clause the Right is too much rvstricUsl." 

*■ Tin* Native's of this Country seldoia recfiVt-r fnau the Panic cause<l by an Attack, or 
/* think r>r Ib'si.'^t.itnec;, till a Robbery has be<*n completisl. Th«*y cannot, indt‘*.-d, tiascmble 
“ in sudi<*ieiit T^ujuImts soon enough. If therefore a Village has >>eeii attacke<l and 
robbtsl by a (Jang who have ' effectcil their Ib tn at with tlu; Propi i-ty ' to a ludghbour- 
ing .liingie, the Vilhigca's ought not to be pn;»*ludt;d frcmi attempting its Recovery, and 
the Seizure of iht; Robb<*rs, even at tbc Risk «>r killing any «;f tlieiu." 

•* Again, undt;r the lAjurth Paragraph nf this 1 *hius<% the Defence of Pro|Hjrty against 
'• TL»us4'hre7ils ing i^outiiiiu's as haigas the. House 'fn-spass eoiitiniif'S, and no linger ; so that 
“ if a. Man has brok^ui into a House, and oarri«*d off PropertV'^ only just outside tho Wall 
or Door of it, the Owner inny not slay liini in atbanjiting to recover it/' 

In (,’IaiiHe HI iimst of the ()bj4s»ti<*iis iiuule to (.Uaiise (J2 also n]»]ily to this Clause. A 
“ Pei*sou‘s simple l^dief on go<»d Faith that ( Mrcuinstanc<*s an; so and s<» ought not to be 
“ sutFici^ait. 'I'hen* ought nls<» to be sulKcieiitly strong and just (Irounds for liis Belief. 
“ An Instance has beeii known 4>f a Ceiitleinaii sh'H.ting his own Servant, \vh<i had come 
“ int<» his Hr)iim at Night, mistaking liirii for a IhiblsT ; but he <iiight not to be held 
blameless on this A«'eouiit ; be ought ti> liuvo a..sjertained U> a t\'rtaiuty that he was a 
‘‘ lli>blM'r b*-r«»re he kilJe*! liim.'* 

** So, ill tlie t ]»ui bv Way of lllii.^tratioii, Z might stop A on the rh>ad at Night, 
** not * by way of .lest,’ but with the iniention of impiiring the right Roa^l to some 
Place. If in ihi.s < ,*aso A, taking Alarm, ami believing in gcaal Faith that Z was a 
“ lb)hlH‘i’, were if» draw 4»ut a Pistol Jind shoot Z, the Act ought not, it ajipears to me, to 
'* be held exeiisi'd aUog« fher by his mere Belhd* that Z w.as a Robher, lUthough it W'ould 
foiaii a reasonabli‘ (vrouiid fm* a iMitigaiion id’ PiiTiishnieiit.” ^ 

Mr, Aiist rutlua-. Aiding Joint (Criminal Jmlg.* of (/oimbatore, thinks that h 2 wdll excuse 
V'illage 'fidlai ies if lluy tovtuie bv (Jnler of the Moiiegar. 

Ml*. l^dIy. floint Magistrate of Bellary, couMden, that it does not a]>ia'ar in Clause f»3 
wludluT the administering an inl.»ixieating Drug to a I'ej-son against his Will and Kiiow- 
knlge ht; iiuule a Crime ; yet if under the lntoxieali«m lloinieiile is coniinitted both tlie 
Ilomieide ami the Ailmiiiistena’ v/ould be bey<»ml the Law, and the Crime W’ould not be 
dtdlned. 

In To b»* thinks tlie TeriUH might imply that a public Servant is legally eomjietent to 
ecannilt an Ctleiiee. 

CllAlTKU IV. 

0/ AhrttiLe.nfs, 

Mr. James Thomas, tlu' C’rimiiial Jinlge of Ivajahiuundry. objects to Intoxication bt‘ing 
niaile a P!<’a of Mitigation of Pnni'.hrneiit, and r-inke<l with Idiotey, He thinks 10.5 
omit l ing tt> give Information w hich ho is bound to give a novel Enactment, and no initi- 
galing (’ireuniMancc providovl. 

Mr. .Malex)hn Lewiii, Adding St‘e<uid Judge in thoCVutre. Division, tliinks the Distinction 
\»eiw'ei»n iudive Parth*i]Mition in ^<8 and }>7, and passive l^irticij>ation in 101, ill founded, 
as tie \ .ire the same in I'raetice, and proposes the Rule as delivore<l in the Maxim “ Qui 
m.ii prohibit ijuamht prohibere Potest, juhet. ' Ho think.s that the greater Part of the 
Polh'o f»» w laau Clause 1(U applies are hardly tlistinguishable ft'orn the Coiniiiimity and 
their Jntinenee. As public Servants liardly "knowm, yet tlie Police generally know the 
^luane of a Robbery, and could ]>revont it if they pleaiscd. Abandonnnmt of Purpose 
befoie the F*ompleti<*ii of the Crime is Palliation, hut not os applies to a public Servant, 
** Is'caiise the Czdme continues until be has acquitted himself of the Duty of his Office, 
W'liich lay in preventing it.’' 

He thinks the Piuii.'^hment in 10€ much too lenient, considering its Frequency, and 
Connexion wdib higher Crimes, 

Mr. John Fryer Tla^uias, Coiumiasloner for Carnatic Claims, thinks 94 will open a Door 
to malicious P^*ecutions^ unless tlie Instigation be confined to some overt Act, like the 
Illustration. 
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which it doe* intend to eznbmce; thus dwihstitating^ in Illustmtion C, Murder 
for Bobbery, it wouldjbliow that OiHcera of Police would, like the London Police 
Qffi^ wlm allowed a Murder to be committed to get the Blood-money, autibr Death Cor 
the Omunion to iiiiufere to prevent the Crime. “ Now they would not Im in I^eague with 
•* the Murderers, wifWi is the of the Oftenw in this Clausi\" He would pn^lVr, 

by aidii)^ and fkvouring the OffonilcT in the CJoiumiaaiou of Hint Olfenou; and tlit' 
lllustratiou and the wording of Chiuse 86 he w^ould alUtr accordingly. 

Mr. Edwai-d Bauiiermaii, the Crijuiiial Judge of Salem, Bay«, ** After C laueo lOS 
the Woitls * provided that he knows or susiiects the Offence he thus abets ’ ni Wit bo 
inserted.” , • 

Mr. George Bird, Criminal Judge of Canam, thinks 88 would probaldy be curried toi> 
far, and there would he no Knd to Inquiiy ninl Awunation. Of 90 he s:ivs, Hrihery to 
commit an Offence would be punishable under tills, and if the Offence wen» CiJin- 

mitted under 88 also. He asks, in 98 and 99, how is it possible to know what A eonsidi red 
likely to hapj>eii, and liow Is “ Misooncejition ” to be provoii ? ‘ 

106 lie imagines insufticieTit; and the Exception in 107 is objectionnbJe in India, uhere 
Belatioiiship is carried to such a Degree. In 113 ho W'oiild omit from ’* By-worda to 
“ RepreHontation 

Mr. Blanc, the Magi.strate of CiuhlapaU, says, in Clause 88, ** This is a (/('nrnil Uule 
“ which w'uuld appear to be aiuiullcil by tin* .subsequent Clauses. l>y C/laii.se 9l), for 
“ instance, whoever by Instigation, attended w’itli tlui actual Dtilivery of ii Urilie, pre* 
** viously a)>ets an Offence punishable with Imprisonment, may be punished with linpri- 
“ Bonineut equal to One Fourth l*art of the h»iig(*.st IVrm providt'd for that Olfeju r/' 
Tlieft is an Offence puiiisluible ** with Iiji]»risoriineiit Under C'laii.se SS tla? Person 
“ iuKtigatiiig another to commit Theft is punishable, a« T understand, with tin* full 
“ Punishment for Theft, but under Clmi.se 90 lie is only punishable willi a Kourlii P.irt 
“ of that Punishment. Tlie only Uifferenei* la^twecu the Twf> app<aM*.s (•> l.t', i i,;M und« r 
“ Clause 90 the Instigation is attended w ith Hrib»Ty ; but that uonh! ;.pjH :ir rvilla r tii 
** IxMghti:!! lliau diniiiii.sh the Gtfenet*. So .-.Iso in CiaUM' 91. In the I Ilu^i nit ion to t.his 
“ C'lau.se ii Is explaimsl that the Abetment Is a (.‘rime, w hether the OlVenee lu* eommittetl 
** (»r not ; but tlierii is nothing in the B<»dy of Um Clanse. itself from svhieh tl.is e.-m be 
“ iindei*stood.” In the following (Manse, No. f)|, wliieli Is similar to (Manse 90, 4 \eej>t 
that the Abetment is attiMided w^ith ilti^ Tlne it uf Iiijiiry instead of Pribi iy. no Mention 
is made of its l>eing jiunish.ablo, unless the Olfenee be actually commit ted. So inqiortant 
a MattcT ought not to be left to be iiifern.*d from the wording t>f an IJlusrraii/iii. 

What constitutes a “ (Jun.spiracy ” Is lu/t detined. Does not a IVrson wlio instigatcK 
another (as in Clause 90) to commit an Offence by givi?ig liini a liribe enter into a ( .’on- 
si»iraoy for the Cominiasion of it, and if so whtre is the Differeiiee between the Two V 
In Practice much DiflicuJtj' would Ikj found in <let<.*rmining whether n Person “ knew 
“ an Offence was likely to be committed or not.'" In llhistmtioii A, f<»r instance, luiw 
conid it be pOH.sibIc to <leie.rminc whether A antshlrrvil Murder as likely to be cominitUMl 
by B or not ? He ouglit to be liable to the Puni.shincnt for Murder, wliether he crmiddiTcd 
it likely or not, as under the Englisli Law. 

Mr. Strange, Joint Criminal Judge of M.ilahar, dfs^s not elearly see the Difilinction 
luitwcen CMjuiw<\s 90 and 91 and those Crinie.s which 88, fPJ, 97, and lOO relate. It 
slaiuld he made more explicit, and if ()uc Fourth PiiniKhinent oidy is adjinlged wh* re the 
int4*iided Crime has not been coTnruitb d, the (J'ommi‘sion uf it Khouhl U*. more plainly set 
forth ; yet the Ilhi.stration under 90 would .‘-lu»w that the Di.stinetion wa.s in s^mn* (’-a.^e^ 
imm/iterial. On 98 he remarks, th:it the AtPunjJ, to detfsinine. whetlier an Instigator 
liad the Moans of knowing the prohablc ulterior Ib^sulta, no as to ptini.sh him for a higher 
Offence than he commitb^fl, will seldom Ik^ made wiili imqueslioiialde Suet-e.^s. (Ui lilus- 
trution A he asks li<fw can a Judge Hatisfy hiiusejf that A thought it likely H wruild 
init Murder. He Jjroposos, as a stifo Rule, to (tonsidcr ihofwj Partic.s ai<ling ainl aU-lting 
“where their (>.)untcnance evidently encouraged, whether the (h inies <fillered <»r not fiojn 
that originally cnnt<*nip!nle,d ; but that, whatever the Crime w'lm, the Abettor wiis to be 
considerc<l guilty of the Crime to wdiich he had lent his Aid, find Ini ccutsidcrcd free 
from Uie Guilt of tlic <.»ther resulting Crimea. 

Mr. ADstiiitlicr thinks there ought to be a very grc'.at Difference iKitween Classes I and 
2, and 3 and 4, of Abettors. It nmat be allowed that the Instigator of the fh-iine is more 
ffuiJty than he who, being invitcal, refases to join in the Crime, but neghrets to iiifurm tie* 
Police, 

He tlnnks in 96 the Punishment too slight, as the Instigjiior hero coin]ileU»<l his Crime 
before the Act is l»€gun, so that even if the Plan were frustrated he is not the lcs.s guilA . 

Mr. F.N. M^tby, Acting Joint Magistrate of Caiiara, wiy.s, in Clauw* 90, the Mcfining of 
this CJanse is not ^ear. If it differs from 88, in tlin4 the Crime is not coruinitl^^d, the 
Illustration ought to run, “although B does not give the false E\ddenm” If ilnj Dilf r- 
enoe conaista in Uiat is added to the Instigation (os Uie w^onling won hi ap])Ciu 

to show), it 20 not clear why the Punishment sho^d be h««. If it consistw in th»t it 
applieis to Cases punidiiakle oy Impriscaunent only, it is not clear wliy a different Rule 
should apply to these Caaea 
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In ClaiQMj 94. *The Pimidiment in this Ome, «9nli£^4ed In the IBnitiutioii^ wppmn^ 
says he, to me to be far too lenient for ijerhaps One of the most seriom Ciimes. &irdly 
Tnuisportatlon for Life ought to be awarded in a Gaae wh«i a Man #ilfally endangers 
the Lives of Numbere. 

98. In Clause 9B. ‘‘ If A consideT Murder as likely to be oommittedj^ B.” It would In ' 

many Ciisos be impossible to tell what A considered as likely to Hkppen. The English 
Law ai>i)«;ai*s to me to be necijssiiry. Tl»e few Cases in which its UnivOTsality may render 
it rigorous n»ay Ihj correebid by the I*rerogativc of Mercy, as must necessarily be the Casa 
in many Instances, notwitlistandiitg the utmost Precjiution in framing the Law. 

In Clause 101. This Law a]ij»cai-s to me very lenient. A in the Illustration is an 
Als^tbir, and Ins Offence is aggravated by a Breach of public Duty. 1 should thcarefore 
conclude that he ought to be liable to the whole PuriiHliment of the Offence he has 
abetted. 

Mr. Pelly, the Joint Magistrate of Bellaiy, asks whether the Backers in a sudden 
69. Quiin el witli Fists, as the Sfcorals of Two Prizefighters, are within the Clause. By 69 it 

would ap[>ear tloubtful wlM^thor the Principals were committing an Offence. 

CuAinrKU V. 

** Of Offences against the State” and Note C. 

Mr. Janies Thomas, tho Criminal Ju<lge of RajahiiiuiKlry, says that Clause 115 makes 
a Man Hiiblc to Fourtfeu Years iinliiuitod Fine and Forfeiture, wlio, aflcr committing a 
Depredation in a neighbouring State, takes Ih iiigo in the C.?oni[>any\s Teri'itory, where 
possibly his Family may be, 1J(j suggest.s that the Person doing so should Ik; given over 
to the State wherein he committed tlie Chime, to be punished by thoni. 

Mr. Anderson, the Second Judge on (hreuit in the Western Diviedpn, cvDiLsiders that 
Clause 1 i:f liitH ix't'ii, with lieiisoii, very generally censured. 

Mr. Malcolm Lewin, Acting Seciuid .Judge r»f Circuit in the Centre Divi-sion, thinks the 
same Clause “ wliolJy iiulefeiisible,'' and that tho Ohjectious to it arc so obvious and so 
mnnerons that it Meeins quite, unnecessary to ]>articujarise them. 

Mr. K<l\varcl Banru rmiiri, C.'rimiiud Judge of >Saleiii, in Clause 113, proposes to omit 
from ** whoever’* to “ atUmipt.” 

Mr. Blane, the Magistrate of Ouddaiiah, thinks that 111 only ;i|>pli(M to tlio Governor 
General, and who has very little J.ikelihood of being ov'erawe<L Jl tuigla to extciul to all 
constitubal Autliorities under Government. 

Mr. Anstruther, Acting Joint Criminal Judge of Coiriibaton% suj.jiosoh 10!) jiienns 
wlioever of our Subjects ; not whoever, without Kxception, He thinks Note C raises more 
Dirticultii's than it .solves. The King punishes as Head of the Government of India ; not 
of Britain. The present llnles are cpiite. siitlieient. 

CUAPTKU VI. 

** 0/ Offences relating to the Army and Kavyf and Note D, 

Mr. Joliii Fryi^r Thomas, Government Commissioner for the Carnatic C ■laims, thinks 
118. 119. that tho F\'pr<'.s.sK»ns in US and 11!), SoMier, Sailor, apjjo.u* to a]>ply only to Men in the 
Ranks, so that if the Act were tliat 4»f an Oflieer, the Abettor would not be punishable. 
Possibly it is only meant for the lowt'r Grath‘.s, but it would bo well to define it. 
ji25^ By your IJlustratioti to 125 a Man imtting on an Offeeri^ Dress would not be 

punishable. 

UH. 120. 122. Mr. Blano, Magistrate of Cuddapah, thinks that ns it is evident in 116, 118, 120, and 
122 that the Instigation to Alutiny, even if it does not take place, .sliould be punishable, 
it ought to be so oxpn'ssed. 

Mr. F. N. Midtby, Acting Sub-Collector of Canara, tlilnks that Soldier and Sailor are 
not defined, and that the various Gru<lea of armed Servants, from an im^gular Coq>s to an 
nrnu'il Peon, woiiM ivquire some Definition. lie thinks Sibondy Corps and Police Peons 
require being legislated for by something analogous to Militaiy Law in case of Desertion 
in Emergencies. 

CnAPTEU VII. 

“ Of Offences agahiM Public TranquillHy” * 

Mr. Anderson, the Sc'cond Judge of Circuit in the Western Division, approves of 
I. ISO. 1S2 and Clauses 139, 130, 132, and 1.33, and of nil the Clauses in IX., and has the same Remark 
133. to make as to most in Chapter X., |Mirticulnriy Clauses from 190 to 199. 

190 to 199. Mr. Joliii Fryec^Thomas, Commissioner for Carnatic Claims, approving generally of the 

fcjfkactment, thinks them unwi.se if applied to Ryots asseinhleil to resist unusual or heavy 
Impost^ ns it is the only Way they con influence the public Authorities; and if a 
Collector construes every Meeting of this kind into Riot, the poor Ryots ore deprived of 
all Remedy against exurhitnnt Imposts. He thinks that the Madnvs Law of Collector 
and Magistrate being One. Person tends too much to oppress the Natives^ and to j^revent 
all Exrvession of public Feeling. 

Mr. George Bira, the Criminal Judge of Canara, tliinks 133 too severe on the Indi¬ 
vidual who took no active Part in a Blot. ISO would suffice, if not comulatlva 

Mr. 
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lb; F. ]« MimiatnMht Hoootdldcm is 4s7 too vide. A 

Ueetii^ of Tfeooao^ds of Penons to overom OoTenunent is elsanc d with Pcorsoas aamw^ 
blii^ to 4U& Iiuli YidimL 

sZr. Anstrutli^, Acting Joint Criminal Judge of Coimltatore, ihiuka 187 would at 
once fall on MisaioiH|ries, .and be a strong Incitement to as a looter might iiijiui* 

the ImmlteT) or takeVdvantage of kis own Wrongs by pleading lus own liioting agtiiust 
the Pcnfiao injured. 

Mr. Pelly, ike Joint Magistrate of Bellary, tliinks Die Pix>vi»<ioiis of Clause lo(> 
objectionable, as Diey give a Handle to tke Creation of a Riot on iuiy rreieiicc of Provi>- 
qatioD. The Law .dioiild make Allov;*ance to the Rioter for tlu^ Frovoivition he has 
received. The Provoker had better be left to the Puiiishaieiii ju-ovidixl for •his Olfenee in 
other Parts of Die Code. 


CllAPTEJl VIIL 


** 0/the Abuse of the Powers of Public Sc^n^ints '* and Xute E. 


Mr. James llioniiiH, ilic Criininid Judge of Rajahmundry, tliiiiks lliat in IJtS ih*- 
Term exjiecting to Ikj ]aiblic 8or\’aut»" sliould not be ooMsi<lore<l in il e same Light 
Persons a<?tually^ enndoyed, os the Natives have buoIi general anti vague Kxpeet^atieiis ut' 
Employment that ITiilf of the Community may K' inelinhxl. (jnitifieatioii ” l»e think-, 
not Rulficientl 3 ' j)jreci»o. Prefers Die Madras llegulatitm Titius, and would omit t!ie 
reiuaining Clauses in the Cha]»tt*r, h*4iving the .Servants to ho puiusli<vl |iy tlio (3t»vi ru- 
ment under wliich they are emph\ved. 

Mr. Ciisaniajor, Acting First Judge of Circuit in the Ceiitix* HivisioA, ]>roj»oHt*s (o ahev 
the Title to '* Offences by public Serv”anis, as nuoIi’* as I‘1*7, I can hardl^^ b<* called 
Abuse* of Autliority. 1.50 should troiiie under (!?heiiting b^' Personat ion, Miadi ch'pemb 
on tlie Code of Procedure, viz., how and wliere J 11, 14*1 nn* to In* trii‘d, and who in to 
exercise the Powers in 1 ■!•!). Ho thinks 142 and I W not lik* I\' to be oflon iieted «iu. 
irmsinueh jw iS<x*tioji XJI. IVgulation Xfl. of 18(12, aiitl Section XIIJ, Ihgnlation VJIL 
of l?>lfi, veiy Md<loiu have licen xioedixl * 

IFe Uunfpi 1 l-fh as in<4iitliiig eovenante*! Servants, will oeeasioti “ great Kxplosions. 
This did exist in Madras, but was aboli-<^}uMl in 1S2S, Ht? thinks it sli-*nld Ik* omitted. 

Mr. Hariiigtou thinks ( daus4* 13s, and most of thnt JV*nn it to 1 oO inclusive, of very 
little Use, aa most of the. Acts iinist eml in SusjH'nsion from tin* Service, as in> ()ov<th* 
inent wouhl employ Perwum thus punished. He Uiiiiks t.h(».se only advisable, where, (hen* 
being no moral Tur|)!iudo in the Case, a sinall Punishment abst>lv<'» as it were lh*‘ linlr- 
vidiuil ; but nf>t wdiere it Ixxhjiiich a Stain on liis Chara<*i4*r. 

Mr' Lnsctdles, Criminal tludge of (’hilioor, highly apprr»ve.H of this ( 'li:ij>fcr. 

Mr. John Fr^'cr Thomas, CJarriatic Claim C<»minishi<»ner, thinks these Knaetment 
injiidieioiis, as iip[>1ie,d to Mt‘n liigh in Olli<a', DiMiiissid with J >is;_rii.et* being ipiite .sTilliei#'nt. 
They t<‘nd t/O degrade h<dli Olfi<*c ami OflhuT. This Ik? in«%(aiu*es ly the Jieiimviil o(* .i 
British Resident to a (laol os being a Cast^ in p«arit, as also a Judge Tnun high 'rrn -t and 
PoWfcT laing drugged as a Ch'iiuiiuil to the ihi.r. Me. iliinks the ArguiiM*nt.s albeit 
TashiH*r (Notes, p. 12.) apply to this in the Case of n'spei.-talJe Xidiv4*s. They \void*l 
avoid Orticeii that wouhl subject ihi-ui to Mich I>«*g»*ad:ttif)ri. 'idii.s apjJies lueii ly (o 
Imjnnsoniinait. Fine i» not liable to tlie same CJbjefjtimi. # 

Mr. E. Bauncrinan, the Criminal Jinlge. at Salem, proj»o><'i to in.t* rt “ *> 1 * Ord**r :d’f< i 
Decision, as Day are often equallv" culpable and pi rnieii.iiis. 

Tlii^ aa well as 143 and 144, are very important, as rec-4^ignit ing tbe Priin iple "I 
Imjxiachmcut^Holicly on a Judge/s Pn>cecdingH, as they have hitbert^i be«*n eoiid(‘iiiiie«l a, 
I'esting on mere Inference. Mr. Bauncrinan pronounei s tbem very judicar^us as w ell 
iniportsuit. 

Mr. George Bird, Criminal Judge <if CLinar.a, thinks there is no Nbc^’^slty fu* inbif* ring 
with Poriwjris not public Servants. 

In 141 he would add Fruits and Flowers, as ex]>laining “ RidV^^hinents.’' In 1 42 Jw 
asks. How is Proof of the Knowledge to obtained? It wonM op«‘n a Hour to ti»e Prose¬ 
cution of public Si^n-’ants by di.sap]'K>inU^d Men. 143, 1 4.5 are obj^'ctjonalje, and ealeulnled 
to irnjiedc Business, and will be used os such with a Nnew to annoy and batiip< > 
Government. 

IMr. F. L. Blane, the Magistrate of Ciiddapnli, sa^^-s in Die Notes, it is slat* d that Dti . 
Clause apjilies merely io People in public Employ', but this w'oiild (Hhb; to apply 

others. He thinks this Error should be amended in the wording of tlm tdauKC. 

Mr. Strange, the Joint Criminal Judge of Malabar, tliinks, in 1 42, no wilfully uojusi 
Judge would fioU to bring forward some sort of Remsons. Allowing fa|t:*TervcniCJi<*‘i.s, bow 
could it be known whether the Judge knew his Decision tr> hfs unjust ? . . . ^ 

l43. Mr. 94range tliinks, witli n^spec-ir to Euro[X5aris, Dk- Ex|>cdie}Ky of thi.s in highly 
questionable, especially ae their Conduct cannot be said txi hav <2 niiscd a 
for it'' 4 


149r As tlis present Rules and Means of Punishment will continue, this Clause rrmy b*- 
rendered ineffectual, by Government suspending a Mon from Office for a longer Tim<* thia* 
Three Months. 
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Mr. AiuttrQtldkr, Aotii^ Joint Criininal Jud^ of Coimbatore^ considers Note S Tery 
imprudent, as Covemment have ample PofTer to pimish their Servants; and the Bespect 
to OfficlalH win weakened by tliese Buies, whi^ 'chta a oomipt Judge with lUeves 
and Forgers. *■ 

Mr. Edward Maltby, Joint Magistrate of Canani, thinks the Acta amplify the present 
System, by leaving the OfF€mce8 common to pohji^) Servants aiikd.sellers to lie general^ 
provbhjd ir>T, instead of liaving wparate Tribunals and particular Punishments fur Ffimda 
aiifl Kinbczzlernents of public S«;rvants. He, however, thinks, that, as the Law is framed, 
frivolous an<l vexatious Charges will be raised, and it ivill be difficuU to inspire Oonfi- 
diriu'ij »n<l liidfs]>endonee in public Sei-vuata 138 and 142, “ Gratification,^' is likely to be 
used }ty disappointed Persr>n« to cans*.* Annoyance ; and the Provision against "knowingly 
passing a wrong Deeisioii " will l>e the Cause of CrimiiiaJ Accusations insU^ad of Afipe^ 
Oovernineiit can siifliciciitly pro\idc for the Efficiency of its Servants by the Power of 
Removal. This is the Case in 14JK ITe thinks tlie local Ooverninent should be left 
untetiered to <lo wliat is needful for securing Subordination and Efficiency. 

Mr. J. Bird, Joint Magistrates f*f Tinncvelly, does not think the Provisions ample 
enough. 14f) f»nly applies to tlio.-.e wlio are paid liy Salary, Fees, or Land ; yet the Term 
Judge iricliide.H Village Moonslrts and Piinchayets, tVc., over whom it is proper to Imve 
CoiM'cion. Jty the Cajde tliey would f^scapts uiqiuiiisliod. 

'rhis also apjilii's tO the Village Watchers, whose proper Salaries go to the Heads of 
Villages in Tiiinevelly. The Punishment for causing Escape is not .sujliciently severe, as 
the Instances arc frt f|ucut, and the. Convictions va-iy rare. 

Mr. llalty Kierc, the AeLlng Joint Magistrate of C.!oinib;\toiv, oon.si<lers that the Code 
iuv>viilf;s very juiperfiictly for the O/fenecs s{»ecified in JlegTiIation IX. of 1S22. For 
msianet;, there i.s inaio f»»r the C^riine- of Vlll.sgo Serv.ints making false aii<l fraudulent 
Entrii's in the piihJie Accounts coikm’I niug the I'Xtent, V.'due, and tMassitioation of Laud ; 
idso t.hose iiienti(m<;d ns " the 2d Description iji Clause Second of tiui Ilegnlathm 
refi^rrefl to.*' ife think.s Dlsiiiisaai ic*i sutlicit'iit Punisliiiient for fUleiices <d* this Nature, 
<‘sjM*<‘ia1ly in an unsettled District. Ho thinks that it may form a Subje(*t for Con- 
sidiM’.'itioii wli^^lier an Kxet*,[>iion might not hi' nueh' to the liuh' iai<l tluwn by the Law 
(Commissioners, that the Property <»f the Stato shouhl i?i g<oH-ral be faolccted liy the 
same Laws that are c<;nsidfri»d .sittlich'iit Ibi' tht‘ Pri/lection <rf tlu l*r<»j»eriy of tJie 
Subject, suiiilai* to ihiit which has ])eeii adi>[>t«*>l by ihein in < *a.;**M anotJa-r Kiiel in 
(^Mause 217 . et sef[. Till' Chajiti'C im Iwevcnuc O.i'i.nces lontaiiis j:o Pj’Ovjsiou bearing 
any Allu;iion l.o the Subject. 

Mr. F. N. Maltby, the Acting Sub-Cad lector of Caiiara, says, ** I am not aware that the 
" Penalties pivstTribeil by this (Miaptei* are umnla]»te'l to the C)irences f«u- which it 
" proviih.vs; but I would beg to otfer a. llciiiark upon t.lu^ Cliajiier geiu r;dly. 1 believe 
" that tlieiv arc ft?w who have watched the •iclual working of our Government in the 
Prov'iui'c.s who havi’ in»t faixid Reason to douiit wht'tlier, in our KndcavpuiN to protect 
" th<* J^s»plc fnuu (>pprt'ssiou oif tlui Part of the Servants of (.h>vcTumeiit, we have not 
" goui^ too far, and \vi :ikened the Power of our Native Servants. It is as necessary that 
** they should In' supported in the honest Discharge of their Duties as that those under 
** them should be proteet«‘(l ftom Oppression. Although, therefore, I do not venture 
“ to offer any Remarks u]M>n the Puni.shinent to he awarded w!»en J)t;Iiia|uency Is 
** prove« IvJ would bi'g tt) ob.serve that it w'lll depeinl upon the, CNide of Procedure wdu^ther 
“ this (Muipter is an useful av a most prejudicial one. It must be most pivjudieial if the 
"* Form of Pnavihire should allow' (jf puldio Functionaries lieing ilraggetl >)efore tlw 
“ CrnnltHil Trlhumd u]>(m Charges prefcired in the usual Form of OllVnces under this 
(?haj»ter. 1 am sure that not a Native Functionary wdJl feel Coirfidenco in the 
l>i.seharge of his Duties if this CMiapter is enfuri'cd by the ordiii.ary Tribunals. It is 
“ ni'eessary that the Form of Procedure should be such as .shall a.-* far as jK>s.siliJe protect 
the OlUeer of Gov erumimt from Armovaiice until Deliiujiumcy is proved; and I need 
liardly adil how ueees.sary it is that false CMiargt*s should be .scvexvly punished. Sliould 
“ it. b»‘ so arr.inged that a mere (.-haTgo of these (dffimees jU'oferrt*d before a Mngi.strate 
*' shall put the Accused on his l.K*h‘iiee lu'foro tliat Tribunal, tlie Provisions of tliia 
“ CMiapter must have a most prejudicial Ktfcet. The Principle of the Madras Code, of 
making the public Officer amenable to his Superiors, under Rulc.s differing in this 
“ res]>eet from tlu* <»rdinary Course of Criminal Procedure, np}H?ajrs to me to be ljt»t 
** adapted to the Purpo.-io.** 

Air. Pelly, tlie doiiit Magistrate of Bellary, thinks that the Ex|M'diency of this Chapter 
will greatly depend upon the Code of Procedure. Jf any public Servant is ]»e dragged 
before tiie Ctnu't on any ComplAiut the. EnactmenLs will bo highly objectionable. By 141, 
i\ Judgf' eorruptIyvJu*dng a Houst? Kdow the proper Rent, of a Porskin w'lio Is about to 
brYng a Suit into Court, w'ould not be liable to Punishment. 

On 142 ho says, " I'ho Word ' knows/ w’hich ftexpieutly occurs in the Code. re<juires ft 
Definition. Is a Person said to * know * what lie is legally bound to kiiow% or profes- 
•• sioiially (see Ciause 2(13,) is supjiosed to know V* 

ShreiAcvasiah nropixstvs, in Cases of coiTupt Servants, that botli the Giver and Receiver 
• 'f a Biibe should bo amemible to Funxshmenb 

* Ohapter 



Mr. Tbomfus^ tlie Criminal i<md|ge of B^jahmnndiy, thinlu Penitliy in 

CSAosIs i35 “more adoqtiete to Offelioe, aod liaUie to the gi'eateot Abuae in 

The Mine Objections Api>ly to Clauses 156» 1<>7> ainl 158, and to all the 
reajmidng Claust^s of the Cliaj»ter, e9|)eoiully to Clauses 163, 184?, and 171. Clause 1S2 
appemrs to make Crime of that uliufii is no. Otfeiure, wliile it k'luls to the p^rvmtest 
. Opproiision. 

Mr. Caaamajor, Acting First Judge of tho Provincial Court in the Centre Division, 
proposes, on the Plea- of Delay luid Obstruction of Business that the present wording is 
likely to pnxluee, to add, in Clause 156, afL<*r “ some/" tho V'ortLs by tht‘ !\*ri«id ti.vtHi 
“ for Kucli Proiluction or Delivery, without reasonable Excuse, t<» the tSutlsfaetion of such 

public Servant or Botly of public Servants." 

Mr, Anderson, Secoinl Judge of the Prv>vmcinl Court of Circuit in the Western 
Division, cwnciii'M witli the Pro^msition in Nt»te F, of onipowering local Authorities to 
'forbid Things dangerous to public Tranquillity, &o. ; and, tij)pri>ving of Clause 1M\ 
proposes, as an Illustration, the Disobedience of an Oi\ler proliibiting to be thi't»\vn 

ovcrl.ioard in Ilurbour. 

Mr. John PVyer Tlioinas, tho Coirimistuoncr for Cl:uins with*lra\vii from the Carnatii.; 
Fund, in (..laUHO Kil, say.s that the Signature of-tlje Indivulual who makes a Stafciiunt 
before a public Authority is almost uniici!**ssarv wlu u that Functionary attests it, and 
therefore thinks a slight Fine sutlicicnt, utkI wtmhl dedans tla* Attestation of the 
Officer, with an AuU>grap]i Note that the Ft^i-son refused to sign, Hiiffieient AiithtMitiealion. 

Mr. Edward Bann^u-inan, tin: Criminal Judge (»f Siilein, entirely objects to KJS, or at 
least w'ou Id hisert h<ifc»re ** obstructs" “ b3' Act or 7'lircats." Jfe thinks that /is thi‘ Sale 
or tho Tax niJiN" be odious, Cloveniinent will be ghid to have its Ini<.]uity brcaighi to its 
Notice ly tiie i lack ward ness of Purcliasi‘r.s. This i.s legitim/ite* and so i.s < \>n\ersation 
inducing the People to lK»hl bairk. He thinks ih<* Clause of fundainenliLl f iiijMu tanee^ as 
defining tlie People’s Kights of Ke.sif^t!UJe4' to an ndi^uis Tax. He thinks the 

Word's he siiggivnts riiay heivafUu' t»f more eonstilutional linp‘»rl:in<*e. titan at pivsent, 
for it may be that some Freedfun ‘jHinnirc Oppijsitioii nia^' Iie.reivfter j^trorc a Safeguard 
agaijist aggrevsive <lp]»os5lioii. 

He thinks the Penalt^^ in 171 and 173 iiladcspiate, ami proposes a finwh»ii<m 
Punishineut. He would make tho Kesciior suffi r Half the lmi»risonnn nt of the lleM-ucd. 
Ill the of a State Prisoner, tho present t dause is quite inadequate. 

Mr. George Bird, tho Criminal Judge of (Dinara, thinks Excej.tioii in I5fi might be 
allowed on religious Grounds, **’Causes An myanco," in Hit, he says is too vague, aj) J 
173 in.siifficieiit; for instance, the Punishment of r**.scuing a Afurderer or Jbih'hrr 
pr<xjl aimed. * 

Mr, Bl/tne, the Magistrate of CmMapih, propo.se.s, in 153, to in.sert as an Kiiaet rm rit, 
'' or inU'iition/dly defiLce.s aiy such Summoii.s or Notice" as one may thereby < HVs'tually 
defeat the End. 

Mr. 8t range, Joint Criminal Judge at T^'Jleehe.rrv', thinks that in 170 if the m»»ek 
Pui'chase be clenrly fraudulent, the Aetf/rs may he punished under Fraud." 7'lie nsual 
Pemilt^' for H<»t completing a Sale wouhl Is; .suflieient in other Cases. 

Mr. Aristrulher, Acting Joint Criminal Ju<1ge at (.’oimbiitorc*, eonsifh-i’s that Not'* F 
^ntixins a veiy luisehievouK Principle, vix., that Disobedieufre to u local Ord*;r is allow¬ 
able, and not punishable except when in Apj>eitl the upper <’ourt is satisfidl that tlic 
DisoWliciicc w'as attended by Evil or Kiskr. “If the. Punishment be. slight, the l<;<-al 
Authority sufTcrs ; if severe, the C<»de, having caiisf-d tlie Fault, should not puni.*-}i it." 

Mr. Py croft, Joint Maglstrato ofS<»uth Areot, tliijik.s that I‘>3, lad. 155, ami 1.57 
may l*f'. ina-hxiuate in Cases of great Iinportanee, as in eas** r»f an inipoji.nr.L >Vit/ief >. in a 
Murder fJase or in a Civil Suit of large Amoufit. lie i!iiiik.sd.lie hiipris/>iiinc|it Mhoulil bo 
increased, and tbe Fine left uuliinittjd, i»jj the Principle of the Note f»n th<*. CliapU r “ Of 
Punishments," 

Mr. F. N. Maltly tlunks Note F. is framerl on a fal/io Priiicl]*le, of iutniKting ]mhlic 
Officers with Pow’er, and at Die fiaine d’iine di.slrust ing their Lh-io of it. At pre-si jit, an 
Officer empo^vered to issue such Kuh.s w'iJI have them cavilled at ami K<;t ftKicb: by tho 
Officer who ought to enforc** them. He thinks the Penalty in 1511, KiO, and 101 iuMjfii- 
dleni, and proposes “ that tho Court should have the Power of doiaining the coi/tuina- 
“ cdous Party till lie performs the Act uecessar^r for the Administration <>f JuKtice," He 
that Lis Proceedings luive often been embarrassed by the Pra^ice of brir/ging a 
Clborge of Forgery against both the alleged Pr)nci})al and tho aiDistuig Witnesf»i*K, tn 
lyhic^ Caae tlio Police put Die Witnesse.'^ on their Dcfenee, thereby ilej/riving the Pemn 
forged agium^ of the Benefit of their Evidence. He prop^xses to make them kw'cot to tho 
Truth of the DociWieni; and if a Forgery, to c«>nvict Diem of Poijuiy and Forger^', but 
not to entertain it nafesg the Principal j^ convicte<L 

Mr. Pelly that Clause 186 may oj»e«ite very harshly, and instances a Muster 

threatemng to Servant, who profM>se.% D> make legal Application for Renurdy 

against some triflhji|f Tnjtiiy z^eeeived Ikxm ale. Master. 

(263-3 • ^R,e4 iir. 







’' ‘ On 156 he tliisScB ^e Impriflonment Bh<^|dLii ^'^ il''?H^ ‘0ii^mqataaX 
3 >a|BMmeiit, or it may involve immense ?f nterSM. "ifeii^hiniii ^ 

for the (>fiem-<!S in 157 too dw^r^iceful, and ccmfillera Fine the cliiaf Weapgn >9 ^jgfeft 
158 : in; thinks that.for Frjiud Himple Imprisonment, with Fine, wifi boenoiig^> tiWW 
he thinks if the Oath be essential to ilie determining a Sttit» the Imjmsoiunent khoi^d ne^ 
till the Oatli is taken, which aj>]>lies also to IdO and 161. 

He thinks, 162, if C/Onnectod with private Rights, is downright Peijury, and ahoald^ 
he treated acs'ordingly. C/lause IG-l mokes no Distinction between prevent^j^ klld 
uttimjpting to prevent. He thinks when actual Obstruction has taken place the f^nisK^. 
mirtit sliould be more severe than for me^ Ami 03 'anco. ^ ‘ 


SaooESTioNs of I'itorosKD PjtovjsioNs where the Penal Code is at present silient. 


Mr Jolin Fr^ er Thomas, Carnatic Claim Commissioner, thinks that there are no 
Hpoiidiitg Rulc^s in the Code for Regulation 1. of 1832, and Section VIL llegulatioit XIIL 
ol* 1832, of the Madras Ih^gulationn. AsCliapters 158 and 160 do not include theOfihnce* 
providtnl fi>r, tiie l*uwer given hy the ab'^ve Regulations is of the gniato.st practi<»^ 
Jiiiportamx* towards tie* Adininistration of Justic*^ and, whab^ver the Objections;,upon 
gc;n*-ral Prineiples may he, they are wtfll suited to Soutliesm India. 

Mr, KdwJird llaimerman, (Jriiniiial Judge of Salem, suhinits tliat the following Offence, 
wliieh must ln> very eommrui, is not j)rovided for in the Co<lo, A. advances to Cultivators 
of Indigo ; tla-y engaging to give him the Article at Kight Rui>ees per —. B., when it i» 

pn'pared, it hy giving iSine. A might in many Cases be entirely' ruined, aigl 

tiicrc is no civil Redi'css. He subiuils tluit Bs Conduct should lie made 
penal, 

Mr. G«>orge Bird, Criminal Judge of Canara, suggtjsts, that sonie Provision should be 
made for C'rlnic ccMiunitU'd in Roadsteads, and within Sight of Land, as umler the Penal 
i Joth^ 4 iver\' ]»etty 'riufTt eoniinitUMi he^'ond the Level of High-water Mark would need 
to )n\ sent to the Admiralty Court at Madras, thereby entailing much Expense and 
Tiouhle. 

Mr K. ^Inlthy, the Joint Magistrate of Canara, thinks that the Code ought to autho- 
ri/.t‘ Imprisonment in tlKwe Cjwes where it is neeesstuy to bind Persons over to good 
Behaviour, and they fail to produce the requisite Bail. 

Mr. Freezr, the Magistrate c»l* Cliingleput, considers that no Punishment is laid down 
for the Punishment of Peons, who, through criminal Neglect, allow the Escape of 
Prisom^rs. As this otx-urs very frequently, soinctliiiig more severe than Dismissal should 
be tt\vur»led. 


Mr. PyenJX, Joint Magistrate of South Arcot, thinks that there is no adequate Punish* 
ment in the for preferring false C<»niphiints, which is a very common Practice in 

India, and tends gi'catl^" to impair the Atlininistratiou of Justice at present. Regula« 
tiiiii IX. of 1816 slightly punishes some Cases, but in most malicious Com plaints there is 
m> Penalty. Ihgulation IX. of 1832 is confined to Ameens or Heads of Police, and dpes 
ni>t exti*nil to Alagislrates, hut even that would be a great Boon, and ho a<x.*ordin^y 
s\»ggesls its Adojktion ijt the Penal Cotie. 

lie further ob.M?rves, that no Power is given to Magistrates to hold to Security crimiAl 
Vagrants and snspie/uuis Persons. In the pivsent State of India this could not be 
forlfnlden without impairing the Usefulness-of the Police. 

Mr. C. J. Bird, Joint Magistrate of Tinnevelly, tlnnks, that having no visible Meimli 
t»f E.Kistence, poasessing Housebreakers Tools, and sending Challenges, are not provided.fbr; 
anil be urges tluit the Disposal of Female Infants by Parents and Guardians, to be brought 
up as Duueing Girls, sliould be made penal. 

Mr. F. N. Maltly, Acting Sub-Collector of Canara, thinks it w'ould be advantsS^gUOii# 
to add a Clau.se to Chapter IX., punishing those wbf), being in possession of iiniiortaiit 
Documents winch they arc legally reipiired to pnxluco, before lieing legally "caned on, 
destroy- th(‘ .same. In Chapter XXIV. he instames a Case of a Child of Six Years oH, 
which wivs left for n few Da 3 \s hy the Parents in the House of a Relation, who, 

.the CACisent of the former, married the Child to a Relation of Ids own. llie Pai^is 
<t<imphuned, ami he was punished in the Criminal Court under the Mahomednn^U^* 
This ho thinks should he provided for. 

y V. Streciiovasiah thinks that the Breach of Engsigement, once made 4 

4irl, to give her in Marriage to a certain Person, fsliould lie made ]ienal. .Tm Entfi 
lueut is i>erfomied wdth a Ceremony, and tiie Breadi considered ill^I in ^ Smi 
:-Law. , 

vMr. F. N. Maltby thinks that a Clause should be added to Chaptint^lXjL, 

'thijb Uj^ of Measuies prohihU^ l»r any Buie or Orde^*' as Ulf J 
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Chapter tulinl- 


0/0J»^ (K 

Mt- Jam«» Thomaai^ Ckifninal of ]^jahmimdi3% saya, thdt if it bo mtf^nded 

W Cbaptoi,!^- Bi^bn "^offering Iiitoniptiou or Insult to a Mbou- 

wff or Polio© Ameen/^*is liable to Fiue XOOO Ku[3oes otSix Months luiirnsciimioni, it is 

exdbmv&r 

Mr. fJasainajorj Acting First Judge of Circuit in the Centre Di^'isioll, thinks that 1 9^ is 
a litfle obscure, and tisks Avhat tliei-e is to ilistinguisli the Dociiiniiion inside and sub 
^ wUmhI from the false Evidence ia 1S8 ; yet the Punishnirni is vciy diilcn-TiX. In ID? he 
Would leave out "or eauses any Iijterruj»tion,” as such Power " wonUl l>o » Swoixl in a 
** Cliild^s Hand in this Country,” considfring who the Jinlgi^ are, and CN.mcUides by |>aint- 
ing a gmphic Scene of Chic such Iiiterm]'lioii in an Imliau (’’(Uirt. 

Mr. Kinderaley, the Magistrate of Tanjore, <^n»usidt?i's tiie Principle in this (^hnpU.T most, 
admirable, and its Provisions particulurly suites! U> this Country, ** whore the CViines 
" Ic^^laiod for have grown to a fty^irful Extent, and hitherto witli almost entire Impunity 
“ under our Adniinistnition.” 

Mr. Anderson, Second Judge of C'ircnit in the Western Divisiiui, thinks the wliole 
Argument in Note C iidnurab)<\ and the Knnctiiients likely to pniduce tlie Invst Effeet, 
especially if, as is hintt^d, some Punislinicnt be awarded f<»r false Pleading. 

Mr, Lascellcs, Criminal Judge of Cliittf>or, tliinks the Eimctinents in this C71: 
rably well adapttHl to India.. 

Mr. John Fryer Thnnias, Carnatic ('*onintission(‘r for Small Claims, c*onsi<lei*s fiur present 
Law of Perjury n mere ib;fiectjon of the Kiiglisli Law, " imt suited to India." .He iirefei's 
the Code as dealing with the Oime on its own Merit.s ; yet he dot‘s not. think the Principle 
carried far enough on the deseemling S<*ali\ He lliink.s it is still, Iio\vi*ver, viewi'd with 
English Eyes, though thty a<»knowJedg«‘ fliat din^et. P«»rjiiry tloes less Harm lie.rc ; and 
they forgt't tliey cannot bind a Hiinhto by any Oatli. As tlie Clause at jireseiit sfnntls, 
the Punishment is sevt re, and therefore for small OffeiuH^s of the Kind (the CkmvietionK 
will be limited to that) it i.s Ixtti r to lower the IVnalty, uml enjoin fivijiieiit Pnme- 
cutions. 

In Clause? 10?1 he thinks the Penally <»ught not ti» be confined to the Exeeuiion of a 
X)cc)Y'e, and .‘^honld extiiid t»» any ()rd4T of o of J ust 

Clau.se H)d sliould be enlarg»*d, as it is ofitm lie* Case in First Suits to ]>ut the Names 
of Persons who have no C7on<*eMi tlu*n'iii as Defendants, and plare all their l*ro]v<»rty in 
Litigation. This i>, not provided for. w hen* iht^ Suit is mendy for Anmiy/inee. In Tanjore, 
lie reniarks, it is tl»e (/ustom to go li<4titi«>usly to Law with a Relation, that, in ejiK<‘ of 
f'aiiun^. or lkinkrnj»t4y tlie Ibdation may get. tli4* K.slab*, ami so d4*.fr;nMi lli<* oHut 
C reditors. For tJiis ht* suggi-sts an Aiie‘ii<lment. 

Mr, E. Banncriiian. ('riminal Jmlgct of Sak-m. wisla^s to m*<‘ thi^ VV'ord " Di-poidtion" 
substituted for Kviflence,'* thrmighoiit the (diapt4‘r, beeans4* an inatl.i'iitiM^ Reader may 
eicclude a Pro.-»eeut4)r Plaiiitiir's Dr*jM^>.itj4;n iVon> bis blea.s i»f I^vi4|i*ne4‘. 

Mr. (R*tu*ge Binl. the Crimina] ,fiii|ge of (’aiiar;i thinks HP> <»hj<Mrtio]iabIe, as it would 
deter many a p«>or ignorant fndividual fi-rnsi bringing forwar4l a /pj.st CJrtim, und<*r Feai 
of Imprisonnient. it miglit 1 k‘ h ft fo the ('ivil tV)urr^, l<» tine for a vexatious <»r fiiv4i 
loiis Suit. 

Mr. Blanc, tlie MagiKtral-e of t^inara. in 2t>‘L (deUTVt^s iJiat in Not.4* A, Page 2, the 
Comiiiisshuiers remark, “ wleu’ever W 4 * have made any Otfenee pnni.sliable with ‘IVaiis- 
pr^rtati<m, wc have provide*! thal the 'rransjiortation sliiill Is; fir Life.” 

Air. Strailgts J"Int ('riminal Jinige. nf alaV>i>r, ways/' it. is remcukisl, in I'age, ft oi' tlm 
** Notes, that the Law' on tin* Subjec t 4>f falat* Kvi*l4Ujr*e vv'ilJ remhu’ nimeoessary miy Law 
for punishing the* frivolous and vcxatiiuis pnderring of.t h'lmimil (^liargcs.” This ouglit 
undoubtedly to lie the Result of a p<mal Provision against iVrjury; lait. so niij*-ii is the 
Law now in f*^irce eramjied by n*strictiv»f Uuhfs, inesmuitial to tlm d^*lerniiniug wleaber 
il&e ISvidenoe w'hich is tla* Subjijet f>f the (Charge be fal.se or tnn;, that the Degrts* of Pro*if 
Upon which a Suitor ina^' lx* punislied fi^r a fal.se «Suit. or a (J<anriant before the Politji* 
for a fake Ooniplaiut (under Ib-gnlation iX. *>f 1H.S2>, wouM be considered wholly iiiMuilb 
cient to lead to a Conviction of Perjury or Siiliorieitioii of Ptjrjuiy'. 

The Points whieh requii’C full and careful Illustration arc perliajw lofue. (foniieeded with 
the Code of Prwedurc than with the Penal Code, but may iiotie<*rl here. 

Wliat constitutes a Qu^^tion material to the Ibisuit ^if a judicial Proceed ing ? 

, A Pris^^er pleack that the Prrisccuiion brought against liini is the lb?Kuit of a <*on- 
fipitucy, imd wishes to exfiore the Fact that the. WitiifMises an? related U) tlie Pniswutor. 
At lull Imttance the Witnesses would aa»un;dly l>e rpiestioiied on tlie SubjiMut of tlie^ 
RtilaiionMiip; but if they gave false Answers it is very doubtful wliether an Indictment 
fo# Pogury eou^ be inaintained against them, under tlie existing SyHt<;in, although their 
DepositiofiA "weite calculated to defeat the Prisoner’s Plea, and therefore to affect the Issue 
or& Trial- > ^ ; 

Twoiidd ** the giving a false Statement under an Oath, or a Declaration 

iMft»stiiui©d for &pMhifin^jatioaa connected (lA any wayj with the Merits 

of any Matter iixideM bucatimiion^ with Intentiofr' to oe^ve/* sliould 

eonsMei^ to 



;l)^V'0«Kiwidered:rafficie&i , 

Ai'.preBent it i» WR lEmeati9l that Proof ahoteid .jbi^ 
to the f'alseliood swum to, eaccept wham Two eopflicting xlepf^tions in 
same Fa^st nmy have been given. This Proof ie rarely attainable, while Peijnry le o<^* 
mitted daily, and with increasing Kffrontcay. ^ Witnesses have ,been known to ewew to 
minute Cir(;uin.Hiiinees relating to wluxt was said to have occurred•ni5re than Forty iTears 
before they gavts thoir BtateTJients, iind wlien they were Cliildren. Though every Pearson 
wlio may hear sucli Evidence >>e satisfied of its Falseho4»d. the Witnesses must escape 
PuuJslurirnt, from the Want of tli<? Means of estabiishiug the real Truth, 

f and 194. The OHVtkhjs lie^rein sjiecified nhoidd, I think, be rendered liable 

to diffenmt I^egrees of PuniHlniient. The raising a false Claim to Property involves more 
determine<l Vico than tlm removing it from tlic Power of a Court. It necessitates tlie 
Production of false Evidence ; it more litl'ectually deprives the Creditor of the Uses of 
the Propert^^ and i.s easier and iii<'»rc frequent of Commission. 

Clauses 190 and 199. The raising a false Suit ap^icars to me to be a far more serious 
Offemie than that of attempting t(» deter a IVi’aon by ThiHiat from having recourse to a 
Court of Justice. It i.s eraainitted with more DeliberatitJH ; it must i»e supported by false 
Kvideiu:c ; it ocTciurs more fj*tiquently ; it i.s more likely to effc<;t tho End which is in 
view, Jiinl, if sueeessfuJ, to entail a. gj-eater Injury on the Person agaiiisi whom it is 
directed. J would tlierefore assign the higher Piiiiishmeiit to this Offence. 

Mr. Aiistruthor, the Joint Criniiiinl Jutlge of C<'imbat<»re, nmiarks, in Clause 190, Illus- 
tratioii A, if A. should prove*. faU«*ly an Alibi, the Prostvutor wouhl probably be liable 
to a (Charge of* Perjury ; and in 19^1, at j*reseui a i^imon may disposi^ of his l^roj>erty as 
lie Is^st can, "Plie (.?ourt» can pn*veiit if, fuit not jmiii.sh it. A Person unjustly .sued may 
well sell Ids Pr»>j>erty. lie observes, also, that esi^ajH! pending Incpiiry is not provided 
for. 

Mr, Py<^roft, Joint Magistrate <»f Soiitli Arcot, Ibinks that no Provision is made l>3' 2(H) 
ami the following (Jlaiise for the Estrape of a Persfui tVoni the Custody of the Magistrate, 
during a (.'rindn.*il Investig.'ition, or (>n his ditfu'ent Journeys from CYuirt to Court. A 
Magisirati^ trying a coinmittable (^ise. is not a (V>urt of Justice. 

Mr. C. J. ihrd, Joint Magistrate (»f Tiiinevelly, remarks, that in his District tlie Oficnces 
against ])ublic Justice prevail m<uv than in any equally large Distriet in liulitu Constant 
Cliarges of Highway llobbery, ull<*rly fal.st*, are brought up, and fdst; Evitlencc is given 
even where <’jises nr<; true. In tbi.s tliero is almost perfeet Iinjmnity, for the Witnesses 
artj protiJcttMl from I*mseeutioii, and the Pro.^eeut«)r gtaierully coiitrivt-vs to escajHj Punish¬ 
ment. 

lie remarks, lliat unh*.s.s P«»liet' t)fli<‘ers eaii biml Pei*sons by Oath, or by soiuetldug 
tantamount. lying Witnesses will enjoy the same Impunity they laivc hitherto done, and 
■*Proseeiit<»rs will he. liberate<l from the pr<is«uit feeble < ?heek of lU^gulat■h»n JX. of ]H*32. 

Mr. Silver, ilai Oflieiating Joint l^riiiiinjil .1 udgt* of Tiiinevelly, <;onfirms Mr. (./, J. BirfPs 
Statement to the (*revaleiu*e c>f false ('omplaiiils, and the Fewiie.ss of the Convictions, 
in his |)istrit?i, and shows that IVrjurers liofore Poliis* (JfHeers will e.srape unpunished. 
He disappr<>vos of exbaiding the Privilogi* fif exaiuiidiig on ( bith t«> them, and thinks that 
Oaths should he. .sparingly used in other (Jases, IVrjiiry being diflieult to bring home to an 
Ortemler. Puidshmeiit for bringing false Complaint ndglit be uward^sl ; and tliLs, followed 
bya-Law against false Pleading, W'onhl U* very beiieHeiiil. He di.sajiproves of the Aboli¬ 
tion of Taslieer. 

Mr. Sliark**y, the Primqial Sudder Aineen at Honore, proposes to estimate the 
Crimes in this (Hiapter by the Effects, and would exclude them from tlie Forms of a 
(.'riminal Trial, and punish them suitunarily by Fine and Imprisonment. This would be 
iniieli better than the ]uvsent PnH^edure, which by its Form and Penalties causes the 
Crime to prevail. He. althouglq thinks that non-es.sential Prevarication fuid Contradic- 
tions shoiihl be pr«>vi<letl for. Tlio Punishment in 199 seems only to apply to Civil Cases, 
and w<mld punish it in pn^portiou to the Interests involvtsl. 


CilArTKU XT. 


‘‘ Of O^fi'tmcrs rdaihiff to ih^ Revmue'* and Note H. 


Mr. Edward Banneriiian, (Viininal Judge of Salem, sa^s, -with regard to Clau.s© 208 it 
seem.s doubtful what eonstitiites an Attempt to smuggle. In some Countries a fithie 
Maiiife.st or SlaUumuit t»f Cood.s is considered such, and in some it is not. Perhaps the 
Words “ by Word or Deed might bo iiLsArted after Attempt.” 

Mr. George Bird, the Griniiiial Judge of Canara, thinks 211 w'ould require Illustrations, 
being iiuintelligible, 

Mr. Aiistmtlier, Joint Ortmiual Judge of Coimbatore^ thinks 213 veiy wide, and 217 
too severe. “ Tlie Piinishmont uoav found to l>e sufKoient is, under Section XXI. 
tion 1 of 1812, by Circuktr Order, Foigdarec Udalut, 8th May 1815.” 


' / Mr. Edward MaltW, Joint Magistrate of Canara, approves of the Exnuitiiieiita in tihis 
Chapter, witit this Exception, tliai they do not provide a Power of ConfifMoatloii.^ 229 
^ that that Penalty sliall not be repoolM wheore it isadsts in Law. But on tbeT Code 

be^^ixig Laiw trttl the B^pdationA be oonaderedihrlbroe} 






; ^MoIrlWfl^^ ia ^ i0 ]^iniaa^^ the 

Hr; Jobit Hagistvf^te of Skmtli Arohi, thinks tiint siropie Imprisonment 

on the in !2iS or 213 wonld in most Cases be no Plinidjimtmt nt all, 

' anj^eata Imprisonment of either Deiicription. 

Mr. J; N. Maltby, Acting Joint Magistrate of Canara, says, that after specifying tin* 

' jpn^ for Smuggling Uie Code doeti not say ■whether in the event of another Crime 

being ooiamitteil in tlie Act (n Thing of freqiieiit CccurnHicc) the Punishinont is to l»e 
etxmtiiativc. 21(5 puniRhes the Uniission of a Mtvrk, Init there ia iio Provision for 
removing a Mark placed by the Onler of Goverrmieiit. * 

Mr* Pelly, Joint Mngistratt^ of Uellary, liitnks tliat a Ptsraum putting a rough Mark of 
Charcoiil on Cloth is to (l*y 217) be sm^verely puiiisluHi by not less than One Year's Imtiri ' 
sonment. Tliis is verycomnioit The Foujdurvt' I "'dahit tlceuied Three Months sulheient, 
and Clauae 222 might cnibmce it. In 217, Stump implies the Instrument, but in not 
used universally so throughout the t -liaf^ter. 

Mr. A. Fn?ese, Magistrate of ChingJeput, tliiiiks the aflixing a luiiiiniuni PuniBhin4*ut 
to these Offenoes is bad, as mitigating Circumstances may <x*cur He cites Cliiust' 217, in 
example of whei’e tlic Punishinejit is inueli tt>o wvore in Castes siititliir to those iiieiitioiied 
by Mr. Pelly, 

V. Streenevasiah tliinks rtie Enactment tot> sev^'i'c, ami more heavy than that assigned 
for coiniterfeiting Coin, anti thinks Six or ^J'\v«‘]ve Months would be Kulficiont for e<.miitrr- 
feiting a Stamp, or using one knowing it to be eoiiiiterfeitcsl. 

Mr. Casiiinajor, Acting First Jmlge oF C'inruii iu the (Viitn' Division, thinks that much 
in the ijliapUn* rerjuin'^s ExplanationH au<l t\nTt'rtioii. i. That tlie Peualtius are severer 
thairtlie Kegulations, ('ontiMcatiou luMiig at present tlie c*nly Penalty, as in England. He 
dLsapproves of lin]»risoninent, as it is likely to tell harder ii|M>n the Smugglers, who lUt* 
genendly Tradej’s, by inUnTiipting their (.'ourse i>i'i>iiHine.s.s. than tla? Law tiiUaida 

In 21.‘b he asks. How <*aij tJie Purpose* Ibr which Article.s aix* used be known ? Thin 
would be a Cause <»f givjit Vexation and Injustice. 

21o. Ill tills he wouhl insert aft4*r Prcxseeiition the Words “ without aatisfact'Oi'y 
shown/'as People may have th<* proliibitiMl Article^, withiuit iiiU^mliiig Emud or illegal Aeta. 

21 f*. He thinks I'iiric must be alloued to olsy/' and thinks it pixiper to insert “for 
Twenty-four Hours, or, la'fore tlie ArlieU* /puts his P«iNS4>K.siori, of liefoix? Twenty-fiiur Hours/* 
This he illu.strutes. 2l8-2Hh H*- would omit the Words *' intiuiding or know'iiig it to In? 
likely that the sani** iiiay be useil/’ and subst itute iJn* \N'<»r*Js “ wJiieli can be used solely/' 

221. The Keiiuirk in 21.1 applies t4» this al.so. 


CliArTKit XII. 


• “ 0/ Offrners relath**} in (/iHh/* and Not**. /. 

Mr. Georg(* the (/riminal Judge (»f ('aiiara, (hinks that “ in the Chujiter nJating 

** to Coin there app4*:i!>s to D? too grejit. a I)i(l'« ri.ni*e nuelt* betwixt uttering and craning 
King's and Compiiny's f’oiiiH and » !her Ccun-i ; but as ihtha<!dey, Ikary Pagodas, Ac., 
which are still ciinvnt in many Parts of this J*r<*sidene\/W:<*. II** suj»j»f»s«*s Clause* 211 
plac<*s “ tljc CNain-r an«l thi^ T^tt*u*« r of fids** C*c*in o7i th** saine F«»oiing, 'J'lie former is 
defw'rviiig *»f u iiuire .severt* Punishnienl than th** la.tt**r/' lit 21t}in<l 2.^2 In* proposea 
tiiat “ knoxviiig it t«i be l)k**l\''' .sbonM Is* ojiiitte<h and “ th<‘ IV-rson u ho aciuidly [ainses 
“ false C<»iTi, and be who inten«l.< only so to do, ought n»it to bo TudJe to the Buriie 
PuniKhiiieiit/’ 

Mr. Anstnitlicr, tbe (/riminal Judge of C*»iinb:it*>re, tliink-s that Noit; 1 ^Mnight fbn'ct 
Attimtion to the forging of the ol*! Areot llujKa s/' 

Mr. Casjimajor, Aetlng First Judg** <jf ('ircMiit in tlie ('t*nt.n* Division, thinks the Arrange¬ 
ment and wording of this ('hapter unnatural, ami liable to niisl**ad. espenalJy in 2?I2 and 
233, where tin* f/rime i-* first j>r^ividcd f'»r generally, nn<l then for King's or tknnpany's 
Coin, and prop*^»st*H to amalgamrito the Tw'd Knactiueiits in On**, as alsfi 231 and 235, 
238 and 2311, 2+0 and 2l'l, 243 and 214, 2l-(> and 217, aTu! 251 and 252." He IhinkH 
Uie Distinction l>etween King’s and Company's (,‘oin and other (%>in shouhl l»e extendi'd 
to 236 and 248. lb‘ coneludifs }#y' proposing fin alten*d F<*rin of 2+3 and 2+4 and thinks 
that PtovLsion shouM be made retpiiring all fniblie <ltfieer.s to receive ba^l fViin, and give 
a Receipt ibr the same. 

CllAPTKK XIII. 


** Of Offences relaivng io Weights mid Measures^' 

Mr. Ckorge Bird, the f/riniinal Judge of Cannra, remarks that in C/lauscss 2.54 find 
255 **the Act itoelf, and the jiossefwing w^ith the Intention (cd* fraudulently using), are 
made liable to the same D^ree of PuuiHimient." 

Mr* Blane, the Magialmie of Cuddapah, thinks that the Provisions ought not to apjJy 
- CO SeldeSf but . merely io Weights and Measures, as Indian Scales are generally of the 
nideafe. eeldoin eociect, and the Incorrectness is alivays visiUo to the Person 

.who ia puoptiaaiiig No doubt thelntoni of Fraud is yet it 

.appearii doubts l^w to he aacertaiiic^ It is oboeo'cd that Balauoea 

ItMw not iHiiiwd;tii CSnnmt ' 



Kr.Peayi 

“ to Pokidiment who fnuidaleiiitly tUMs any Bdanoewluen 1» fatows to bo ' 

“ Punintniient is assigned for fraudulently uaing toky true Balance. In XndSaa CkMmtiy 
** Toums and ViUages there are {>erliap6 but few inorreet Balanoea. The Buyer and Seller 
‘‘ are both aWarcj <>f their being false, and will be generally careful to see the proper Oo3t^'’^^ 
“ rection mado in them liefcm; the Uoocls are weighed. But in laig^ To'wna such aa the'' 
•' PrertirlciTioies, where the'Balnu<x;s lU’e kept correct^ a fraudulent tJse of them is easier/ " 
“ but would eseaj^e Punislimciit.'* 

CflATTER XIV. 

“ OfjOffenceH affecting ike Puhtio Health, Safety, and Convenience** 

Mr Chiwge Bird, tlie Criminal Judge of Caiiara, considers the Penalties prescribed in . 
Olauses 265, 275, concessive. 

Mr. AiLstnither, Acting Joint Criminal Judge of Coimbatore, thinks Clauses 265, VI4b 
might >>e c^mdensed, an<i 2(i6 too niiJd. On Clause 267 he says, that whoever conveys 
** a Person in a Vessel, aii<l endangers that Person.' Life, is punishable, but the Lives of 
** all who may sink Is'ing (Midangered, the Boatman is guilty by the Act of the OfiTence 
of 266, yet by (Jhmse 58 is not jumishefl euTiiulaiively.'' “ 272 provides for what aboidd 
“ iKi and must b<i done by the publh; Authoritie.H.'* 

Mr. S. Scott, Joint Magistrate of Tanj<in^, does not think the Penalty in 257 sufficient; 
and remarks that the f'onsMcpienees of the Act are so fearful 4iiat Seven Yciirs Imprison- 
jnent would not be too st^vere, if comnkitb'd inteTiiionally or malignantly. 

Mr. Pyeroft, the Joint Magistrate of ('mhhilore, thinks that the Punishment in 
263 ‘‘.seems far too little hir aii Oifenee that may be ffdlowed with sucli serious Con- 
scspiciictis.'^ 

Mr. Pelly, the Joint Magistrate of Bellary, hi Clause 260 remarks, that tlio Punislimont 
for this Ofience is severe, but it will be nuidered void by tlie Belief of the Offender la'ing 
in his Favour. The, Natives are ‘‘particularly careless about Fire, but like ino.st <»ther 
“ Peopl «5 they newer believe an Accident will occur till it iloes occur; it has lieen safe 
*' eiumgli hitherto*, and why not now." He asks, in Clau.se 270, “ Would a Oeiitleinan 
“ who leaves hia Cun loiiflcd iii his llo.>!u be subject to tbis 1‘uiiif.buieut 

Mr. JanuM Tbomas, tlie Ch’lmiual Judge of Kajahmunriry, iliiuks that the Pnnishnient 
in Clauses 261?, 265, aiul 272 “appc.'.rs to b'i too high, and liable to the greatest AbiisiC' 


ChiAiTf'.n XV. 

“ Of Ojj't nres rdiUing to Rrligioti f/?oZ C<i.sfr,'' and Xofc I. 

Mr. James Thomas, t!i«‘ Orljuinal Judgf' of Kajalmiiindry, consiiUa-s tli<' Pnnislimeni 
specified in Cl:‘.n*^e 2 n 2 “ e^:ccs^;ive, liabhj tj» tln^ greatest Abuse, and tautaiiioiiTit nearly, 
“ if not quite, tt* the Suppression of jill free and Icgitiinatt', Discussion/' lie further con- 
Hidev.H that the Term “ wounding the religious Feelings" is very vague and uncertain, and 
ctuisulei's the Puni.shment of uttering Sounds and making Ce,stiu*e.s “as peculiar to the 
i ^ule/' (See his llep«>rt, l^ir. 23.) 

Mr. Mahadm Levvdii, Acting First Judge r>f Circuit in the Ontre Division, considers 
that “ Clau.se 2H0 tends to continn the ignorant i?i Principles of Belief which o|>enUe to 
“ their Prejudice. 'Fhe Power to injure is Isdu^ved to exist, becaiLse its pretended 
“ Application is met by heavy Punishments. People will m»t believe that the Oovem- 
“ ment liave deiu>unecd under heavy Penalties tin* Exercise of a Power which i.s only 
ininginary.” lb* further slates, “ wdnrre this has been legislated f t the Belief hoH 
“ extenih^dV* uml suggt*sts that “ Dluirna might bo troaited as a Assault, and is not 

“ ineonipatiblc with tlie Delinition (Clause 33l>\ if he cau.se Ce..ssatn)U of Motion, or it 
“ might be met by C'lause 330 as an Attempt at wrongful Restraint, and treated 
“ as a ])etty Otfenee." So the Tlireat iti 283, Note C., he would vit*w wdth referencje to 
its ObjfHd., as Oiiuinal luiiuii<latioTi, Attempt at Kxbu*tion, or Abetment, and punisli 
it accordingly. Another serious Obj<*clioii to this Clause, in Mr. Lewdn s Opinion, ia 
the Spirit of Litigation it infuses into Society/' “ the Delusion it conveys w'ith it/' .and 
“ its Tendency to render that importtint wdiich but for Penalties would be ridiculous.*' 
All these Ads, ;\s they lead t> a ih*t‘;ich of public Tranquillity, iniglit Ihj made subject to 
the Rules which ]>rovide for tlie Iteprcssioii of that Olfence. They funiish Evidence of 
intention, but ought not to constitute n tlistinct Offence. 

Mr. John Fryer Thomas, Ccmuuiasioner for Small Claiiiis wdilidrawn from the Carnatic 
FutkI, considers that this t^'liapter i.s Due of “ the most strongly marked" Instances of the 
Over-legislation of the Code. He con.siders it “ a dangerous Novelty, liable to extensive 
“ Abuse, tliat a Man should Iw subjix't to a Criminal Prosecution for every Gesture or 
“ ^>ujid that he may utter otfensive to the religious Feelings or Prejudices of auothw. 
“ Tliere can be no Limit to Criminal Prosecution, or to the. Variety of Sentences unjder 
“ Clause 282 /' “ and if Criininal Courts are to l»e open to the Zealots of differing Sects 
‘‘ on every trifling Occasion, the Result will be to fost^ Bigotry, and keep ihe ral^iOQS 
‘‘ Animosities of Sec;ts at its Height, as well as inicxfere witli individual Security and 
Peace;'* Mr. Thomas instances the Case which came under his personal Obsertu;tk>4» 
of m> yotory of Seeva who used da^ to pour Abucie upon Vfehnooand staC^ tha^ 
his Experience of the various Sects in India, and tlieilr ready Recourse to ImW 

Inda him stror^Iy %p deprecate this Proviaioa*'!! Me thinks, further, that the.C^iin^^ 





•. 'Sf V 



Hie ItiMliim^ 

** icMi|^ itio^ ’^P by penal as Sooie^ haa not hliherto 

miffbiM fpom lihe Want of a fiensd Provision, it ahonld lie left., like Slavt>bdlding aiid 


tb'Bck^ety'^ :; 
beiz^ in itaetf an fiva, 


otlier apecaol B^his or Privileges, for the Poseeasor of it to a^tply to the dvil Courts 
for the Mainienaxioe thereof. He further nska, ** Who is to il^nne M-ha ixinstitutes tiic 
Loss of Caste ^ The SiiHti'as have fulleii into and no unifonn prevails 

" through India.” Lastly, he inquiiws whether the Pariahs of diliVron i)c^oes would 
obtain tiie Beiietit of tliis Caste Ltvw. 


Mr. Stranm remarks, in Clauia* “ that it is the Custom of Missioimnes to preach 
" at Native Feasts, wliei-e they aia; ofleu pcOted. This is a Disturhanee, hut tlie 

" guilty Party ap^joiir to mo to bo those who. in ol)cdioTic<^ to their evil rii>;.si(»nh, ntiaok 
** one who, in furtheranCH*! of the Law of Chsl, is endoavoiiring to lead them to the 
" AGceptance of the greatest Gift which can 1 hi ortere<i to Munkiiid. 1 douht whether 
" It is intended that the Missionarv' should ho punished as having cauN<?d siu;h a 
Disturbance. The liitroduetioii (»f tin* Wurd ‘ v<>lunt^iry' would imply not; hut the 
'' Matter should m»t he left in Douht.” (See Para, ^h) 

Mr. Austruther, the J(unt Criminal dmlge <*f I Vvimhat- nv, says, in Nott^ J,, “ If the 
Conduct of Cu>vennnent has Ih'ou cilmraetei izt d hy eTuiiiont dudgmeut and Suceess, 
new Ilules will do more Harm tliiiii Ciood.” 


Mr. E. Malthy, the Magistrate of Cauara. fonsid<*rs ** the Punishment ]>rovidtHi 

" in Clause insuflioicnt. as the l)eiilem4'nt c>f Mosques and 'I'emples in this Country 
is always jH'rjK'trated witii a view of originating jioijular Disordta’s, in whieli Loss of 
“ Lifts almost inv'uriahly (ummu-s ami he ** e«>jisiders iJie Person who wantonly cruiiiiiits 
“ such an OlFeuce desei vos Death eqiL-illy with any Murderer.” With respivt ti> the 
other Enactment <d’this Ch?ijit<-*r, he sa\ s, “ It aj»j»e irs, however, to me dtiuhtful whi'ther 
the Ijaw wdll not Im> lik<'ly t^» aggravut*.* the Kvil ag;iiiist which it is int^^ndeil to guard, 
hy giving rise to friv«»loiis Pi‘t»secutions, ami dra\\’ii»g Men's Att<*iit,ioii to tlaj Subject.” 
He com-ludes hy remarking that Experience lets shown that the present Law, ad(hal to 
the great i’\irlKT:aranee of the. dilfereiit Scets in India, has soeurnd the UTim4de,st<Ml Ex4$rcisa 
of Rellgii»n, niid that therefore such C'lausi's us 127J^, ami :iro immiecssary. 

Mr. Frere, the Acting Joint .MagistiMio of (V>.imhator4\ 4*oiriith’r>» iliatlhis Chapter has 
an o]‘;ie.t!tion:ilihr 'J\-mlen(‘\ in tla* j»r4\si*nt State c»f Society in India ; atnl inaNiinich 
a.s the Exist^auat of Caste i.s in it.self an Kvil, a (TfA'ifrrnmnit ought U* discourng*' it iiH 
much as ]>o.ssihle, «ml taki* e«)gniz.anc(w»r tliose Acts ojdy nliich may IcjmI in a Hri'aoh 
of the Peivc4t. “The Provn>.!oii.s «.if CliaptiT XV., hon4*V4*r, arc hy , uo iihmiis ivniliiu'd to 
the.s<? C.'iHt^, and it is much it* la*. ft;:ir4*d that if carri**d into etfiM-.t tlay may giv4‘ rise 
“ continually t4j friv(»hms and V4*x,ations C'mnpIuint.H, whit'h it will hi; 4liilicult ti44 ohviiite 
“ in 11 Country so rd»ounding \\itli minute Disf incf.if>n of S<*ets and ()hHei*v.‘tuc4*..i as that of 
“ India, when tli«' Magi.sti'ale sled! ho hy L-iW' pmhihhed from rid'using tt» take e.ogiiizuu4 0 
“ of them. Ho trusts that in Ca.^^h* disapp4^*ir ; ami to mak4* puiiishahhi AcriH 

“ done in coiitraventit»ii thcn4o is to make piihli*'Oilicers the C<iiiserviilors of a had 
“ System, and greatly to imj»4s}t> the <h;^ira))le Oliject <if tlndr grii<lua.l AholitiMU." 

Mr. Rhoile, the Acting Joint t^iniinal Judge fi,t Afasniijrtfam, consi<hn*s “(Mimses 25^5 
“ and 296 as d4‘se(*ti<ling too jiuioh irito .M inul and J.)ist inclion r»f (hleiu'es wliitJi may 
“ be clasHcd goiU'rally iis petty ()ilcnees, and partU ulari/.ed under this Om^ llea<h 

Mr. F. N. Malthy, the A«'ting Suh-(.\ill<*ct<»r of CJanam, oilers a v*rh:il Cril i4,*jf4in on 
the Term “Divine J>is[»h*a.snre/' in (Maus** 2N.M, that if iidopt<*4l “It wc.iihl In* hotter to 
“ a<ld ‘the Ohj4?K*.i of the Di.Kpleasurc of Divinity or of any suppitsed j-iipcrjiatuial lleing,' 
aA in many Parts of India it is most tisual to ifivolce tlie Kinuify i»f inferi<«r Kvil S[iiriis. 
In such Caaea tlm W4)r4ling 4>f tlie Clause Wi^uld Itiavc Ko/Jin fm' ('aviJ.” 

Mr. Pelly, the Acting Joint MagLstr.'i,»e of Tkdlary, ohv‘rves, that “the; making u I..aw 
“ on this Head seem.s to )»e very <ihjc<*tiojcd;le. M’lie hpivi.nl l«‘i^i-latiiig (ui tlic Sulijeci is 
likely to create the Oflhnccs enaeteil in the (%>de.” 'IMn^ l^ivjudic<s of (‘ante fue 
sum>Osed to be gr.ulunlly wearing 4jo\vn, ami special Ennctjm:iits regui*<Iirjg tli^'in will 
only tend to cheek the ilesirahle End, that th<y should Ikj wholly ahamIoned. (.Manse 
283 would subject certain Cvtssls t/o Punishirn jit for <;xerch)iiig the Discipline, of their 
Clmrch(^ in certain Cast's. “ 'flic First Pail ofSSl- might Is.! chxshcd under ilie Provihi4/iia 
“ of Clause 288 ; and the other Part, inducing :i Person to flo ignorantly, A*:c., Hhr>uifl 
extemled to all tvanton Attacks on the Fcfdings or CMiaraoter, s«> tiiat u ChrLstiun, who 
ia of no Caste, may be ef|ual!y prot<*(;t<Kl hi such Ctisen.** lie in.stances a Member of Ih^ 
Temfieranee Sorfety Iwiiig in.sidiously made to drink ar<lcnt Sf>irits; or hii Kuropcan 
having Cows Uiine mixed wdth his Food. Fiindly, he imaghicji, “ tlsit tiie Provisions 
“ be . merged in otlicr Ch;u)terH of the (Jod^^ ; >>ut if rutair4<5d, lliat Caste, and 

" wlmt eonstltutes the Loss thereof should bes clearly <lefine<L'' 


Mr. Sharker, the Pruuupal Sudder Amoen of Honore, remarks, upon CLause 282, 
Tbe Clau^ f to be qualified, with the Explanation in the last but One 
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cmd Nc^e JKl “■ ■"’■ 


• * '*■,••* yiV*-* 

Mr. «JMines Thomas, the Criminal tTudge of Rajalunundry, s»y% tfiai dause 
provides for tlie Punishment by Fine of 1,(K)0 Ku|jees i<>r a Person arriving in any 
** Part of India ikiiing to make known, whetiier through Ignorance or oUier Impedl* 
** inent it is not stattjd, his Nuiiic and Object of Pursuit, &:c, TlUa appears pfepoar 
terous in the present Htate of India, and the Laws which have lately passed the British 
Lrf'gislatuTf;.” 

Mr, Poihjjiu, Thirrl Judge of Circuit in the Western Division, conniders this Cii^ter 
** a downright l*reventi*>ii to the Resort of our Ckmntiy'men to India^ and a direct 
“ Vitdation of and indirect Defeat of the (Jluirter Act." 

Mr. Blane, tlie Magistrate of tlie Zillaii of Cuddajiah, projK>.ses, in Clause, 287, to 
insert the VV^^rd “ intentionaJly '' after the Wurd.s “within the said Territories;” and 
remarks, tliat the uiiintcntional Omissioii to juako known Ids Name, Szc. in Writing 
ougJji not to HubjtH.'t a I'erson to Piiiiishinont. On 2SI<), he says, that it is not dear 
what will ooTistitutc the Olfence of again residing in the f.Vmiparn'' s Territories without 
Uc^^nco. “ If tlie Pcrs<ni laj iliie<l or iinprisone<l for residing without Licence, and omits 
aftin-wards t<» quit has he coniuiitted tlie Ollcmie again ? If 8<», the Time allowed 

“ for J)epartiir«t should be defined, or a i\)\vor of Deportation given to the public 
“ Authority.” 

Mr. Pelly, the. Joint Magistrate of Ikdlaiy, suggests that a Time should he limited for 
the Person to cater his Name in Writing. 


CuArrKu XVII. 

** 0/ Op'enccH vchiinifj to the and Note L. 

No Oj»iriiona have been received uj)on this (^hjii)tcr from any of the Officei'S calkd 
upon. 

Cii.vrTEii X\ III. 

“ Of Offenres ajfvctlufj the Jffntmn Ihuitj** and Note M. 

In the 0[>inioii of Mr. James Thoiiias, the Ciiinin!i] Judge of RnjahTinmdry, the Term 
“ V(»Iuntary cul}>abh^ 1 bmiichle " docs icit hM|i}>ily chosen; and the Distinction 

entered into by the tcommissioners lM*t\v>‘en \s ii.it tla*^ term Manslaughter Ilomicido by 
Dofenee, voluntary culpable llomieid4't .Murde r, and voluntary culpabJc Hondcide by 
Consent, are not suflieiently obvious, nml oaleiilated to mislea<l. In one Ca.se he iiinier- 
stnmls t.hat a legally hound to supply ImmkI to the Mother of a sucking (/hild, 

though lui did not know tliat Chihl to Ik' in existence, omitting to do ho, would 
guilty <»f vohiutary culpable Jloiin<ade, and, in «)ther Wonls, of Mur<Uir. He thinks the 
Law 4»f Kiiglainl Avonid treat the (Offender In Illustration A, Clause 29t), very ditlerently 
from the Commissioners. 

He thinks •SCh'i, ?10H, ami ^lOi) not clear enough ; ami by Illustration C a Person shoot¬ 
ing a I'hicf running off witli his Property is Hablt» to Three Years lni]»risonmfi!iit. He 
iM'iisiders the Punishment for })r<icuring Alau-tiou qniti^ inade<pmt<;. and that in ?12(> “vely 
“ cx<*essivc, and im*Npective of the Intmitioti of the WrongdruT, the real Guilt tliat 
“ aitaehes to him.*’ 'fliis al.s«> applies to o27, and 332. The Punishment for wrong¬ 
fully contining j\ lN'r.son for <^ne Day seems 4*x(*eM.';ive. Rape, and Attempt to commit it 
arc not sutlicieiitly lu'avily visited ; “ and in this the Eiiiu:tincnt is iiu'onsistont with the 
“ otla*r Parts of the Csale, wliieh provides heavier Punis)im«*rit for Olfences of a much 
“ mon* A eninl Dt‘scription. 351 provichxs l^inishnicnt for assaulting One who is guilty to 
“ him of grav*^ and siuldtui Provin^ation." Tlie Provision for the DflVnce termed “Sliow 
“ of Assault is, h<? iinagiuos, peculiar to the Coile. 

Mr, Anderson, Seconrl Judge, of Circuit in the Western Division, quite agree# in all iliat 
i.s lis to ilu* Proprietj^ of extending some Indulgence to Homicide which is the Effect 
of Angt'r excited by gross Insult Word or Gesture. He thinks “ the Line drawn 
“ between tlio.se 
“ will be found 

“ Huit, xvbeu inflicted by w ay of Torture, or by means of any sliarp Instrument^ or Fir^ 
“ &:c., are very projan*.'’ 

Mr. Malcolm Lewdn, the Second Judge of Circuit in the Centre Division, thinks that it 
may be *»bjecitHl that the Code in its Attempt to classify refines too much, and also create 
cwH*dless Olfeju*es (340, 341, 352). Tlie Englisl) Law of Assault seems better adapted to a 
Country in which j^^tty Disputes are frequent, a most triding Altercation being generally 
Accoinpaiiu^l by a Show of Assault. 

It strikes Mr. Boileau, the Third Judge of Circuit in the Western Division* that th0 
Definition attempted to be explained betw'een Murder and voluntary culpable Homjade 
is. much too nice to be undesrstood tmd ai'^ted on ; as also between instigating and 4^ 
f^hlse Statements, and false EvidenoeL Ha tbiuka the Enactment in 361; S^CmH^in ^ 

I vtii^ English Law* nnd thinlps that in ce^nihg Abortion the 


lieu uy gr4>ss iii.sim oy »oru or iciesture. rie iiiinKs ** tne lane drawn 
bodily Hurt.s which are. sctiou.s or grievous ami those which ore slight 
id useful in Practiiv, and that the Punishment pro}K>»ed for grievous bodily 
inflicted ly way of Torture, *ir by means of any sliarp Instrument* or Fire* 


as bemg quids with Child 


'"'ir...- 




. it wenlii lie ledQ to diti^> ' 

tlicim IS ootbottmdhn^ tittle Bla^ 

. iii.Sli«do oC Miir4«iW«>t4 ^nks the Lstitmie of PiuikkiuMit 
Tne Inducement to .oanmut tlbls Oi^oe is so alight tlmt the ^nish* 
inaatt seems too greet ; and this applies also to 907. Fiv^e Years Iminisoumeiit luul Fine 
isffl be 'etmu^ ; but if to do an Act denotes the Omission, as in Clause S4, tixis will 
jreqiura mudi m<^iiication. 

S12. Oh the Suliject of Al»oriion. ho think.s the Commissioners hnve eonfoundof.! Two 
OfiexieG<s, and com|»aros tlie Otse of n lii;»h Caste Widow who. to hide ht»r Shaiiie. otitises 
hemelf to miscarry, aiul that of the Sedncor, who» to cover his Crime. w<kuld eaUM^ such 
Woman t« miscany. Aft<?r [tritposin^ tvrtuiii Puiiislimente for (\ist '»,,he a*iys little 
w31 be done till “ the Keiiicfly is applual to the JtiH>t of the Kvil, the hiirharoxiK TTsfim^ of 
** the Country’' in not i>ermitt5ng Widtiws to marry. The J.iaw as pro[H»sed l>y the Coin- 
“ inisBionerK is likely caust* hilso ami vexatious Charges." 

315, He thinks tliat to Knuiseulation should 1 h? added Injury to tlie Membra Privitn, 
as that is a common Crime in tliis CVnintry. “ Tlie Seventh llotinition of Hurt diw's not 
** bring the Case whore the Teeth are forced out.*^ 341. As eviuy PuziiHr Knicaa in 
attended with Show of Ass;iiilt and abundant Oe.stuivs. this Aet is inexjHvlient. and unless 
a Person l»o of sucli Unnk as to \ h ^ degraded Uiert*by had belter not In* iim<h« jwaial. The 
some H|>plies to 351, t*> Assault itself; aiul unless the I’erstu* cun show some Ifiirt he 
should not be aUow«*d to drag the (Iffemler Is'ibiv tlie Criminal Court. He thinks that 
the Ewictifient in 351) shotiM extended to thow,* Slave Cirls and other Wonaui who 
not married, but cohabit with One Man, and who.^e (Miihlnui aix* iieknowlodgeil by the 
Father. 359. The Kxcv[»tion in this ('a.si* should Ik- rnnlb*d to •* provided she lias arrived 
at Maturity/' instauees a C^vsi- of Fom* by a Hnsbun<l to his Wife, a (dhld at Masu- 
U|*atain. 3t>0. He thlnk.sihat this should Iw.* put on the sane* Footing of Pi'iiieiple as 3t)1. 
and o>»jects to the large Range of Di.seretion in the fornu-r 

Mr. E. Bannernian. Criiiiiiial tiudge of Salem, thinks that 33:i is not. ade«{U.ate in suefi 
CoHCs, liH iletaiiiing a Doctor or a Tapj»al Runner, wliU'li niight induee dangenai.s fh^sultfi. 

CluitHC 333, where the Piinisliiiic-iiL is iilisolutely limitr-d. is follow<'<l by it, 3:^1-, wla-re 
it is extt-iided. H<* submits generally that, a l^aw or its l..iniitatioii sh«»ii)d not Ik; ahi*o* 
laivjj^f expresst-d wlu*n a eoiitrmlirtory Kxes^ption is to follow, 'riiis applies to many 
Cases. Hi* o>>jt*cts to the Ckas-sifii^ation of the OhVnee.H in ID-ti at se/y. ; and in Clause 390 
he proposes ins**rt “ or suKpeetingafUu* “ knowing.” 

Mr. Biaiie, the Magistrate of Cudthipah, considers all the Daw in -99. 303, and 3t)9 
** out of aJl Pn>]>ortiou .se.ve‘ro," and un.- uiU'd to the Kxigeneies of tins C,%»mitry, i sjieeinlly 
as the Cojnmis.-^ioncrs liave. in view ila* Pn^vention of the I’atienee witli wlheli the 
Natives subinit to tlie “ Depredations of Robbers, aii<l tlie, I'oliey of t-ncouraging a manly 
Spirit among thorn." Tin* Natives never could iimhustand tin* Subtilties of this |*aii fif 
the; Co<Ie, and the Firat t^lse of Puiiishunuit of this Kind would have a very <lisheartening 
Effeit. 

315. He .sees no IT.si- of ntaking a se]>aratt* Head of Kin:iseula< ion, and obji-fts to the 
Deliwicy ol^.served by the ('omrni.ssioneiv in tivating of the s under 3<il and 3(»2. 

Mr. Anstruther, .loint Criiriinal .lialgi* of t/oimbatore, thiiikK tJiat .Mil a.nd 32;J would 
exclude fottdng liobbt*rs to reston* Pivipe?*ty stolen, and Mi7 will not answ<*r, aw the 
Parent and Kidnapj>€-r may collude to sell a Child tv> sav*- it from starving, and thus 
do a go<*d Act. 

Mr. Scott, the Joint Magi.stratc of Tanjore, think.s CI;ni‘Ai s MM and 352 might lx: 

omitted, having a gn^at Teudi ney to ire'^e^l'^^- frivolous and trilling < ^aiiplaints.” 

Mr. 11. Freer, Acting Joint .NTagi.strate <»f f^limbaton-, thinks the Proposal of makifig 
the Time of Iii<jap!w;iiy from Work tie* Test \vhet.h<*r u Hurt i:. grievous or not very 
inapplicable to India, wJjcre artifieial Mearns an- constantly resorted to to disguise tin* 
real State, of tlie Case, and where Medical A-ssist:niee., to lind out the Truth, i.s 
frequently not pix>c*uj‘ablc. 

M.r. F. N. MaJthy, the Acting Sub-Collector of (/anara, on tlic Subject of the Dilferf'nee 
of the Code from the Eiiglisli Daw this •’haj»ter, tliinks that the Rigour of tljc latU>r 
i» neoeasary, that “ it i« a Case In wliie.li mu(;!i must be left to Hiom: w'ho adtniniHb»r tin*. 
Law," and that “it i.s not difheult to imagine (’ases In whieli iis rigorou.s E.xcrci.Hc would 
appear liansh or even absurd, as in tlioiie suggested by tlie < Jomniissioncr.s ; but it up]tears 
that there are also rnaiiy in wliich the Rule would fail t^) satisfy Justice.” Hr instances 
"a Man breaking into a llou.c, and killing the Inmate by acci-leiitally Ic.tting Part of ilie 
Roof £fUl upon him. 

Mr. Pelly, Joint Magistrate of Bellary, thinks that l»y the Definition of voluntary 
i^pable Homicide all Persons iSiigaged in a Suttee aix? guilty of Alurder, and asks if tJiis 
is contemplated, and wlieilicr those Provisions iuelnde Self-di*stnjctioii and Self-hurt. • 

Hr. Shmkey, the PriiMrijial Sndder Amesen at Hoiioro, divides ptinishablc Horniekh* 
into Two Bnmdiiea : Murder, and Homicide coinmittorl under .sudden lin£>uhic, IxjfJi of 
'-which tile Code embraoeiL He thinkH Illustrations B, C, !>, E, and O cfutnot lx.* r<?cor<Icd, 
w^ont QualificBtion, aa Acts of premeditated Murder, os Death may imt Die jKisitive 
Vpatimd; Act, and the &tal Ilesults have a (Miatux^ of not Ix ing 

"pep^eed V tiismibr^ a iidiould be mode to spcciQr th^, as Murder ; 1st, that 

" wbs 4 ^d, Second, that the Act jmerred to was the Bole Cause. 

iit:;- , , ■ , ,■ ^ Hi. 


it 



treffiied as Vnrdffl’, aa tW l^poyt » mo* to »•*» *«» 

H« dow no* think the Definitton in 299 Buffieienaj elear. ■ - ; 

am>roveH of the Puniahmcnt in 900, 301, 902,308,r«B(i 904, hot Uunks » DirtaaioMoaii 
Peniuty should be made in tlie different l>e!gt^ of Princnfiilale; and in Clanoe 305Jte : ; 
objects to the same Punishuioiit bemg airardcd in case of Homicide oonunitted ilmtigli 
Jjfegligence in the PeiT>etration of sf>me oUier Crime and for similar Homicide without 
ilie Attempt, and thinks “ that it upijears inconsistent that, while the actual Perpetor. 

<* tion of a Oiine is visited witli no more tlmn the Pimisliiiicnt annexed to it, the mere 
Attempt should be punisiiod with a severe Penally.” He then allows tlie Analogy and 
the I>ifferei»ce betwetiti a Ilomieide coininitted by Accident iu a lawful Act and in com¬ 
mitting another Crime, and nutke-s it turn upon tlie Intijntion anti the Difference between 
“ a i>erf©ctly harmless Spirit” and the l)is]»ositiou to actual Miscliief that is supposed to 
cliaracterize the resin^ctivc; Acts, On the whole, he comes to the Ccaidusion ‘*that an 
“ increaised Ponislnnent whoidd jjresei'ilajd for Olfences iu the (•ommission of.which 
“ Death may l>c caustid ; though not voluntarily or by Rashness or Negligence, yet such 
“ was the Result, ami which consequently was not inipoasiblo to hap]»en, and wliich 
“ ought tf> li;i.v<{ been calculated upon by the Offeiuler, who therefore ought to be held 
rfMponsible for tlie sitme,” 

In tlie causing Miscarriage^ he tliinks it sliould Ui specified that the Female was quick 
with (Jhild, but thinks the .Measure of I'unisluiieiit in .‘112 by no means sufficient, as it is 
very olteu little Blic*rt (»f Murder, and that the Argiinietits in the Notes for it are very 
unsatisfactory. 

On Hurt, he ihinks the Ti-nie; “Twenty Days” and Joint ” are likely to cause 
arbitrary Sentences, and tliinks that the real Kxtent and Nature of the M'ouud is a better 
Crit^TJon. 

Mr. Sharkey asks, in wheilno* the addilional Tinpri.somnent implies the Three 

Years Imprisonnunt, and the Ihaio ofThive Da^s for every Day of wrongful Imprison¬ 
ment, or ineifly the latter, lie thinks the DtlinitioJi of A.sr^ault exceptionable, as being 
too quaint. 

XIX. 

“ 0/ O/frnrrrt (njaluHt and Xofr> S. 

Mr. Janies Tluuua-s tho Criiiiinal Ju<lg<^ of Kai:i1iiiuindry, reTiuirks, in Clause 398, on 
“ the Diilienlty, not to say lin|to>;.‘dbirtt,y, a iuili*'ial Tribunal having Proof of what the 
** aecusf'd l*ei‘si»ii couti'iuphiteil as likely." 1 lt« e'msi<h*r.s ('lau.si; 102 a.s excessive, and 
think.s the Punishment of Ali.sehief aeetanpanied by a Pnq aration to cau.si' Death inade¬ 
quate, “and” inenusistt'Ut with tin* other Parts of tlie C 'ode. Hu eannot jwreeive the 
SujKuiiority (ff the 'JVtiiis useil iu 422, 43!) i»ver the usual IVrm ot JiurgJary, as the Dis- 
tijietions therein are highly artiHc ial, and tliinks tln‘ Juiaetmmt in 4.35 quite insufficient 
for so heinous an Dlfeiice. " On Page tS4 <»f tlie Notes, where the (.V>mmi6.sionors projKiHC 
to ]>iinish as a ( lieat every Man who obtains a Loan by making a l*ronii.su of Repayment 
V'l)i<*h Ia> dta^s not mean i<» k.ei*p, he jisk.s, llow i.-* thi.s Inti'ntion to bo Judged of't 

Mr. Andta-sou, the 2M Judge of Circuit in the M"e-^tein Division, thinks tl'c Puniah- 
iiMUit for Theft in .3tJ4 very inadequate, and suggests Seven Vears instead, to be regulated 
by the Amount of the Property stolen. 

" Mr. Roileau, tlie ,*hl Jiulge of ('ireiiit in tht‘ Western l>ivIsion, tliinks that the Con- 
.strnethui given of the overt Aet» so as t^> I’oiistituto Tlielt, in t'hnpter XIX., Is no L^iW. 

It shouhl \n* not merely wovlmj^ but llie Removal of anything against the Owner'a 
Consent, and with ix frlontons Ihfrtit, which amounts to Simple Lartx'iiy. 

Mr. John Fryer Thiuiias, the Conimi>idoner for Carnatic Claims, thinks that in Clause 
SC5 there should be a. Distinction mailo between the welblmilt House secured and locked 
and the uiiprotet^tod .Mini Hut. In such Places where the Proj>erty has been left 
ungU 4 U’iled, tempting to the Ct»inmis.sii»n »>f tht» tViine, One Mouths Iniprisoiimcnt would 
be enough. He thorefoiv proposes, to use fin* Term “ properly secured/' and illustrates 
accordingly. He thinks the Penalty in 371 disproportioned, being equal to Ra]>e, and 
thinks that a Dv duoiiou on the Punishmeiit would induce linlividuals to stop short of 
actual Ii\jur 3 '. 

Mr. Thonm.s thinks (Clause 379) it an Omission not making a Distinction between the 
Leaders of Uacoits and tho low Tools hired to swell tlie Gang, as is usually the Caae. 
In these latter he proposes Six Months Imprisonment, Security ftoin the Head of the 
Village, luid a sound Flogging, a.s otherwise thuj" only burden Government, and dou/t 
tend to dimuiish the bad Practice. He proposes Transportation, Imprisonment for I^e, 
OR* Fourteen Yeiu*s, for the I.iertders, those armed, and those who use Violence. Besides 
tills Distinction of Perstnis, he propo’-es a Distinction in the Nature of the Dacaity. A 
Dacx>ity cominitU'd in 'ranjore merely with Sticks should be differently legialatM for 
from tlioso where thej^' come well armed to resist tlie Police, H© w^d also exclude the 
Robbers of Grain in Times of Scarcity, classing that under ‘‘Thiift,** as well as when in 
such Cases Grain is not the only Thing taken. ^ ^ 

He does not think the Provisions oTciauses 389 sufficient^ where tiie 

ia w Servant of the Person robbed^ Keeper of a ~ 










m'$Dit.'A1^mBA^, 

€f tib J[>igfefaialtett^ andf tj^nln tbat tlie 

H^StiiP^ Iawb of HcraacAvreaidiiff ^ defective in not making hij^or Pon<il- 

8 earvaait% Watehmen, and timtodTeKaca^ implioKtiMl. 


, the Criminal Judge of Salem^ pro{>oaee^ in OlatiBo «390, to inaei't 

V 7:lii t^g^xd to Clauses 460^ 461, and 46S» he thinfca that the Maxinmmof Punislimeni 
^ too low, oonaidermg howditfieult it maybe to prove and recover from the DelinquMt 
. the Property taken. A party onoe diapossessed of his Property on the IVetext of a 

r ^ Claun on it is thus often in a more helpless and worse Omdition than a Person 

^ who has aufferod Gang Robbery. Furthermore, a Party who has eoniinitted Gang 
• Bobbeiy may ^wape the PenaltieB of that Ofienoe by pretending some not quite impose 
^ ^ mbls Claim on bis Victim, which will bring himself under the milder Sentence contem- 
: ** plated in the Clauses.^" 

** At present, even when a Debt is not pretended, a Party sometimes ftmnhly Cannes 
■ off valuable Pro{>erty under the Cover of a direct Claim (ivs an Inheritor or oilierwi.w>) 
tiiereto, and the Clsdm of the dispossessed Party is by false Kvidonce or otherwise so 
** represented that all he gets from the Police is a Reference to the C'ivil Court, where he 
** but little Bedre»^ not having Evhlence to each Arthde of Pi*opri-ty taken ly the 
Oaimani who robbea him, or her, for it is generally on Feiniiliss that this DescTjptiou 
. *• of BLobbery is comimited." 

" Such Cases form a groat Portion of the Wrong w-hich now goes iinredrawnb and 1 
^ could have wished to see some more effectual Provision in the now CVsie for the 
^ Pravention of it** 

Hr. George Bird, the Criminal Judge of Canara, iliinks tlie Distinciionf; in 363 
perfectly unintelligible to tlie Nativc^s ; that the placing a Person wdio elirids One Rupee 
and a Lac on the same '* I-sivel,*' as in SG4, is objectionabh*. 377, 371K he thinks 

the minimum Punishment bjo BiTinll, and the Discretion allowed hen^ and in 413, too great 
882, he says, tearing the Ear off, grievous Hurt, and the cumulative PinilHhiuent for that 
and for the Robbery^, would equal ImpriROTimcni for Life, w hirh m ouM be loo much. 
On 893 ho says, if a Person cheats he should be ymnisheil without reference to the Way, 
and therefore this is superfluous. 394, he says, Ls insuilioic^rit, and on 400 nsks, ** Suppose 
the Pine cannot be levied ? '* 

^ 408 goes too fer, and would rather l>ecotne a dead Letter, or very vexal ious in this 
Country.^ 

Mr. Blanc, the Magistrate of Cuddapah, tliinks that th<^ Distinetion Ijetwei^n “ any 
Injury/' in 368 and 369, and grievous Hurt/' in 370, 371, not KiifHci<*.ntly <h;fiii«d, nor 
likely to warrant tlie gwat Disproportif)ii of Puiiishmeni. 

373 and 374. He thinks that vrlmt is ])rovided against the fulnfj! A^*eu>«ttion of the 
Crime mentioned should be extended io that of other (Jrijiuis, thougli iH*t to Iw puTiJshcd 
so severely. 

In the Definition of Clause 37C Mr. Blanc suggests the l/se. t!i»j Word Gwntj 
Robbery instead of Doooity, ns more general, and lK*ttcr uiidi*rsb'od in this I’reKiderury. 

Under 886 he propises b> include under this Ciaust^ ** the luaneioiis Inlentirm of 
causing Loss, as well as the fraudulent Intent to ciiuw lioss," —as where a Sc^rvant, to 
injure his Master, suffers his Proj>evty to be sjmilt, althrmgh he gaitiK nothing tljcroby. 

Mr. Strange, the Joint Criminal Judge of Malabar, tbinkH in 36.S that the ProtK:ii.y, 
the removing of which under juirticuhtr Circuinstances constitutcH Tlieft., should l>e 
deftnesd to be such as the Ibunover ha«l no Right f»r Title to pr|^^*.'<■H^ himself of at the 
^Rme he removed ih In Illustration C, A attempted Fraud, but not 'rheft. lie would 
also define the Removal to be such as is made with a >'iew of fraiKliilently appmjiriating 
disposing of the Property removed." Illustration O, in Mr. St range’.s Cpitiion, is an 
/Attempt to get Money by false Pretence, and is Fraud. On dausi^R 363, 438, 436, and 
,487/he says that whatever is gained in critical Accuracy of Arrar grnient, in Practice is 
leiaked “ by attempting to legislate separately for what in effect are integral Crimes. To 
.punish a common Act of Night Burglar^', besides making referemee to DeHiiitsons, 
^noowat must be hod to these Four different Clauses, Throe of which are far removed 
the Foot, said an Account must l>e summed up liefore it can be asecirtained io 
' ’ivhat Piuiishmmit the Burglar may be sentenced." 

\ the Joint Criminal Judge of Coimbatore, thinks llludration M. 

Th^; and in Illustration Z. says many a Person would take the Property as 
’SeeoinH^'fcr iS» own Due, and then honestly prosecute to justify the taking, meaning to 
Itetodrwlmi he had taken should he fell in his Suit 

' On '868 lie «aye» ^ Thefir from a Tent or Vessel used Ibr Custody of Projierty is 

: 8KS; He say%^^TIie Ii^teiitSon may be bonest te the Employers and fruudutent to the 

efrd Talim^ who TUeves into UeetiUtilm by 

^ Qg ^ dtoceivjiig 
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eoKu^m tlie 3ritto&hijci«at i^ 4t0 i 
minjli^ involve the Lo^ of a Teesel and all on hoaard of 1^. 

mx. Polly, the Acting Joint Magistrate ot Bellaiy, mxwlo^ on dansee 3$4 , 

Why should the Funishinent for Theft be confined to Tinj&roxis Imprisonmmt^ 
the Offence of Extortion is punishable with Impidsonment of eitiier Description I 

A few Illustnitions of cheatbig in Horse and other Cattle Dealing would }ie a ninifld 
Addition to the Illustrations already given in this Clause/^ 

Tliii Punishnieut for Stack-burning, the Value of the Stack being below 100 Rupeeis^ 
** would only be Six Months 1 raprisoninent, or Fine, or both, (see Clause 402,) which 
Puiushnrjent sfsenui too h;jiient for so malicious an Offence, so easily perpetrated wittiout 
** Detection/' 

Mr. Sharkey thinks that tin; Punisluuent for Theft should bo regulated by the Vahie or 
Amount of the Proj»erty stolen, as a ISIaii may steal so much as to overljalance tlie Fear 
of tlui Three Years Inipri-soniuent, by stealing enough to make his Fortune. The present 
System puts the 7'hicf of Lacs, and the Tliief of a few Rupees from Want, on the same 
Footing, 'rha winic Princif>Ie applies 36!i, 384, and 385, 387, 390, 394, 395, 396. Oh 
the Siii>ji*ct <»f Extortion, Mr. Sharkey tliinks tliat the Party having no other Altf^mative 
but to jiay or siifrcr should made an cventmil Ingredient in the Definition. 

371' in his Opinion excessive. 

In 3S3 he thinks the Ivxpn'sston “ fraud\ilenUy takes ” ap])lies to the Exception as well 
as the. llnic. lie thinks this Law slumhl l»e qualitUsl to the Effect that the Ajipropriation 
should not he legal without, prcvioits Notic*e of the Fact to a legal Authority, and due 
Publicitv given. He expose.H the Fallfuriousucss of the Reasoning in P<vragrapli.s 23 and 
24, Note N. 

H<t thinks th.at the I^*i\v of Clu'atj'ng. likii Extortion, slunild he qualified excluding 
such Acts, vrhieli, though fntudiilently intended, may be fairly guarded against by etuiimoii 
Pnjd<uua>. 

He suggests that the Definition of Mischief sliouM not he coiifiiu'd to Property, and 
thinks the Punishment not adecpuite, }>ropoHing the Rulo, that the Punishment should vary 
>is the Vnlue of the Proyjerty stolen. 

404. He* thinks the PunishmeTiis in 40 t and 40fi not con.sistent witli eaeh other. 

He thiTtks the (Vunmissioners wnmg in making tlie same Punishtjient i*»r the Attempt 
and the s(‘iual Perpetration (»f the Offence, in 40(5—H(), and doubus much tlie SuUieicncy 
of the Penalties in Clauses 407 and 408. 


ClTAITKIi XX. 

'" ()/ Ojfryircs refuting to IJocuvientH,** 

Mr. 7'itoiiias. the Criminal Jinlge of Rajnhmiindiy, remarks, tlmt the Offeneo stat(?d in 
443, that t‘f ohtairiiug S**rvLce )»y mean.s of a forg**d Document, is plaetjd on ti Par with 
‘‘ Me* ( dh'nces of opening a sealeil [..oUcr in (lie I5).st Otliec Departiiieiii, ffcr t3au.se 433 ; 

Aissfiidt with Intent to commit a Theft, t3ause 3 1*5; a false Declaration on Oath in a 
“ </oiirt of JuMtic*-^ ( Miin.se 19,'J ; Rioting, tJlause 130 ; House "JVe.spaas and Preparation for 
Assruilt. <*lans»' i30 ; Criminal 3V«‘spji.ss by hroaking o]>cn a l^ock, ( Manse 349. And in 
*• (/laiise 44(5 of this ( Mwipter coimnitting a Fovge.ry by which to harm the Reputation of 
*' anotlxu’ is declared )ia>>lc to Three Veal’s linpri.sonment and Fine. In this Instance 
Punishment is n.w'av»led without reference to any Fmu<! committed, and is considered 
•’ n.s gr;ivi‘ an (JtiVmv as destroying or secreting a Dociinient wducli purports to be a 
“ valuable Sec'iirity. aST^n* ( Mause 452 .”—Scff his Report, Paragraph 35. 

Mr. .lolm Fryer IMiomas, CiminussioTier for (*arnatic Claims, remarks on Clauses 444 
and 449, tliat tliey would render any Pereou who had in hia Possession a forged Ilec^pft 
(o the Value c^f Five llu]»ees or otJier trifling Sutn, liable to Twro Years Imprisonment at 
least- Jn such < *a.se.s as the.se he thinks so great a Punishment “ altogether uncalled for W 
(he of Society.” Even if uttered, a Fine of Ten Times the Amount, coiuinutabie 

by a few Mc>nth.s Imprlsomnont, would Ikj Rufficient to check the Oflence, and pi*ovide 
SiH'uriiy, e.spejMally if the Fin© were made over to the Person intended to be defrauded. 

Mr. (h'orge lUnl, the CriininalJudge of Ciinara, considers, in Clausie.s 448 and 449, that 
• tlu' Words ‘ >r knowing it to l^e likely ’ are objectionable, and the Puiiisdiinent appears 
•* tiio s^cvcrc. Adilcil to this, it puts the Man who ^rs forged and the Man who intends 
to makt* use of a fitrgod Dt^wniment,—the Individual who makes an Apparatus fbr * 
" forging, and he who ha.s Possession of on© intending to use it,—ou the same Footings 
“ ami equally culpable. It appears to me that the one is deserving of a much greater< 
** dtgn c Puni.shineut than the other. The one only meditates a Crime ; the other ha^ 
actually c.uniniltod it.” In cxuiclnsion, he considers 453 and 454 ** much too lenient,*' 
Mr. Austnd.hcr, the Acting Joint CriminalJudge of Caimbatore, rega^ng 448, auggeats . 
that the wonling should W, likely that the same will be used, for it is certain eveijf 
Styd ‘may bo used/' and ou Claum 453 thinks that “altering the Adidreas.d/ 
X^ottem alioiild be specified as punishabla'* 

Mr. E. Maltby, Joint Magistrate o<m(nders that the arishig .f 

“ l^on<^produoti6n of Doemneats necNSWieiy to Clsii^ jg^^ 

• f ' ■ .Aw ■ - I ' . ■ . ' W'. .• I „ ■ .' ■ ■ , • . ^ - 





... .,«,«j£dtey;^ IW Sudder Amecai at fiti^oiore^ coasidijrs the Cfimes under thie Heed 

. i$fiipM»of this Couutiy " and attributes the uuiviradi Pre\*aleiM^e of them to tlw Severity 
flrf-the present Law^ and tlie coustHfueni Uncertainty of .Punishniowt. He ai]udt>a eapeoitdly 
to, flrstt Forgery of Documents fUed in Courts, and, second, those forged for defrauding . 
th^ ^tevenua He pn>|ioses to legislate for these liy a summary and sejavratc Process, 
vrithout the Fomndities of a CriiidniU Trial/' yet apjMMilaWo, and punishable by Fine and 
Jtnprisomneitt proportioned to tlie Magnitude of iluj Offence. Umlor this* Kiilc ho wtnild 
bring all Forgeries implying Injury to some Person or Persons, as fi>rgt»d C'omphiints, &c. 
He vests tliis siinimaiy Power in C.>diccr» of the Rank of Ihrineij^al Suddor Anieons and 
Upwards ; and in the of Inferiors, they should fi>r\vard the (Complaint to their iiinue- 
mediate Su|ieriorR. He coinbats at gn^ai Length the Objeotiou, that if this Pnuvss shouhl 
be adoptcnl People will Ik», loath to bring U}j true Docunicuts. in case thoN' In* rashly con¬ 
demned as false, and twmrluties that at least it is a less Evil than the pivsciit State of 
Things. Mr. Sharkey t'bjecta U* th** Definition of the First and Thii\l Articles under this 
Hcachaa not siifKcicjntly precise or conclusive, and divides th<^ th’ime. of Forgery into Nim* 
Ohioses of different J)e^*(?s of Criminality, all of whieh he liiuhs under ditfeivnt CliapWrs 
in the Ocsle; and even theses are neillier so explicit or d\diuilo but what each from iU 
general Terms may he iadiseriniiiiMUdy ap}>lied to other Forgeries than ihost* it seems 
to lilliide to.*’ He then entcTS into tlje Subject of lh»‘ respective Piiiiishiiiciits of the 
Nine Chunsea of Forgeries laid down, and coni]>ares them with the Kiiactiiieuts in the 
Code. 


He drK‘.M not perceive the Priucijdc on wliich the .Piiuislinicuits presorilH-.l in ( Causes 4oJ 
and 45:J an* fmiiided. While 4a 1 Jenves ilie tiit<lg<* at liU-rly t o a wan 1 Fourt een Ymrs 
in case of a Will jwrliaps not in^<^]ving Twenty [Iu|hvs, 4o 2 lt»avi‘s it out of his Distriw 
tioii to give njon‘ tljan Tliree Years Imj)riMU!mont in a (.'ase t>f valuahh* S<‘curily forged, 
embnuiiug perha|>s a Lac or Two of I*rop<Tt 

In 4 -oij and 4 o 4 he thinlcis a Ditfen'ieM* shoiihl be made between appro]>riatjng tho 
Pocket- and anything containfM! therein, as the latU'V may of great Value, wdnle 
the Letter may Im f»f none, mid ]>rt»f'»ses this Appn»prijition shoulil be brougla under 
the Head of Theft. He .h»e^ not obj'jet to the Vunishment in •L'in. but. thinics the Film 
should be Jimh<*d. Tie* Penalty of tol* ho eonsidin's too limited, and prop(»ses Eight^ni 
Months ; and c<»nelinles by rlonhling whetlier tho llliisiriition maiexed to Clause 141 
can be considtTcd a (*;ise of Forgtjry, with wlii<,‘li it i.s <*la,sNiMj, 


Chaitek XXL 


'' 0/ Offences rclati/if/ io Property Marina/' 

Mr. James Thomas, tin* (-rlmiiial Judge of ICa jfihmiindry, objects that the rimishment 
of the Offence de‘^^u'ihod in the llhiHtrations nmler 4a7 i-s the same h>s lug stoJeu 

Property (C?lnuse tni(t), Theft (.‘I(5^<), Kxtorti(»ii (dtif);, Assault with Inl-cuit to corniiiii h 
R« pe posMwsiug and uttering base Coin 2.'i0;, and Lurking liouHe 'rrespuj^s 

by Night. 

Mr. fleorgc Bird, the Criininal Jurlge of (Jmiara, conwiders tlmi “ 45(J is not iieceK- 
“ «ury in India, but enacted. ]irobably. to pivveni the Imiiiition of the CompiMiys 

Chop ; but. that might be punished under Clause 44S, wliieli exteiulH to Fourteen Ye.ars 

Imprisonment." 

Mr. F. N. Maltby, Acting Sub-Collector of (’’anara, considers tlint this Chapter does mU- 
provide any Penalty for rt‘inoving Projierty Marks. The Otfenw? is ]wrlwi]»B included 
under other Heads, but it is under this Head that it would naturally Iks looked for/* 

Mr. Sharkey thinks tliat the Offence specified in this Chapter might come under the 
Heads of Cheating and Forgery^. 

Chaitfji XXIL 

“ Of tJte iU^fjal Pursuit of legal liiglUa/* and Koie O, 

Mr. George Bird, the Criminal Judge of Can/ira,suggests that, in addition to the 
PwRdahment proposed in tliis Enactment, the Offender ** should ahto be made to restore 
Property or its Value.” 


Chafteb XXJII* 

v ;y ** Of ike OrimvMd Breach cf (kmiira4:t8 of Service/^ and Nate P * 

Mir. Lewin, Crimimil Judge of Combaconum, remarks, ** tliat the Law of Masters 
** vaA Scdrvatitt is kSft in a very uncondbitable Stete in the Penal Code and tliat in 
a Land aa this is, where Strangers, and imiticularlv young Persons, are 

” eoiMant^ adrisviikg Europe, expoeed to the Treacheiy and Insolence of practised 
.dmentae eome aperiSe Enactments had better be made for the Protec- 

■ Servaffis fixr Brsac hes of Contract and 


Lofn, 



QUvera unity/ 
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** BeffhneiitB, after they have cheated thorn out of airtheir xeady Caeli; 

** of Servant8 generally to I^adies ia often just as distreesing aa that of Palaiiqueen Bearen^ 
** when they are unprotec^d/' 

Mr. Biiirjo thinks that the very Possibility of good Masters being deserted by their. 
Servants Hhould be legislated for^ and considers the Case much the same as that ot 
Palanqueen Bearers, if th^ desert him in travelling. He states that it is not uncomnKm 
for a j^k^rvant to engage himself to travel, and at the Moment of starting to reftise ip go^ 
and considers thfit such Cases should lie provided for. He thinks the Judges ought to > 
liave considerable Discretion in the Matter. In illustration, he cites an Incident that. 
occurred to liiruself in Goa, where, but for a Penal Enactment of tliis Nature, he woul^^ 
have been left to his Fate in Sickness by a Servant. 

Mr. George Bird, the Criminfil Judge of Cauara, says, I agree generally with the 
** Observatuins in Note P, and tliat a good Master is seldom in much danger of being 
voluntarily deserted by his Servant; but still, as the Law stands, there is uo Protection 
“ for a Master against a refractory and insolent Servant, and who may leave him at a 
'* very inconvenient Time. 1 tliluk therefore there should be some Check over such 
** Ser\’antH.'' 

Mr. Austruther, the Acting Joint Criminal Judge of Colm)iJitorc\ remarks, that “ Im- 
“ priHOnment of the Dc.scrier is not Belief but cc^rtein Lo.^s to the <leKerted. as he must 
“ conintet afresh. I’lio Deserter shouhl ho forced to return and fulfil Ids Conti'act,” 

Mr, F. N. Maltby, the Acting Sub-Collector of Caiiara, .says, “ The Cutumissionera, in 
“ this Note, c<iinnieiit upon the Practice of unl.-twfully compelling Pemoiis to act as Bearers 
“ ^ir CooUcs. It must be almost unnecessaiy to mention, that were Bcurors and Coolies 
** not comjudled by tlic IcKtal Authorities to yield their Services, not a Coni]>aTiy could 
“ march nor a Traveller move Ten Mileji in many, perhaps most, Pari> of India. This is 
“ a Fact which it is impossible to disguise ; and 1 consider that in the prestjnt JState of the 
** Country some specinl Ilules rendering it incunilKUit upon the Working CTus'-vh to yield 
** their Services for a just Kemuneratioii, or lind a Snl>stLtute, when cal led upoa by com- 
“ |>etent Authority, is absolutely netjessary. The Code would then a]>ply to Persona 
“ illegally coinficlled ; that i.s, cojnfK‘lled ly Parti»\s not legally compettmt to require Iheir 
Services ; but without this IVovision the Chapter is quite iiuijqdictible to the State vi 
** the Country,'* 

Mr. Sharkey, the Priiicii»al Siulder Aineeu of Ibmore, ohjecLs to the Kcasf»ns assigned 
for not |)n>viding for general Cases of Contract between Servants and Masters as allbrd- 
ing Impunity to Ijad Servants ; and ns the Law is open to both, eadi slioiild he equally. 
liable to the Coiiscsjuenccs of their Conduct in Breach <»f Contract. He c<>nsi<lerji the 
PiiTiisliinent in too lenient, from the Prevalence and TTnpleasantness of tlie Grime. 
He thinks the I'linlshment in this Case should he appoitioned tr> the Degree of Incon* 
voniencts and the (Consequences iv.sulijng from it; pn)po.siiig that it ought not to he less 
than 8ix Months Ibird ljal»our in Irons, or exceed One Year, with from 50 to 200 Rupees 
Fine, coummtable by Half the original Period of Imprisonment. 

Ill citf9e of the ( 'ireuiiisianci'S noted in liJusiration C hap|>ening l^efore .setting out, h© 
suggcists Fine of Two or Three Times the Value of the Contract, and imprisoiuiieiit till 
paid, \i]i to Three or Fo»ir Year.s ; and conelmles by .saying, that wliere Bearers and Coolies 
refliao to go tbo w'hole Extent of the Journey -they contracted thjtt they should b© 

I nmished in J^’iue double the Amount of ilio (butmet, or linprisonznont till paid, ud to 
^\)ur Months. 

V. Stroenavasiuh Nnib, Seri.sbtadar of (.niinglejmt, considers that the good European 
Masters may h ive little (Miance td' losing tlu'ir Menials Services ; yet this is not the Case 
witli Natives, where each Man must be servtrd by the lower Orders of his f»wn Caste, and 
when^ even now, where there is a Penal Enactment, such Cases uf Desertion are very 
frequent. 



CHAmm XXIV. 

** 0/ OiVences rvlaUng to Marriage^^* and Note Q, 

Mr. Janies Thoinafl, the Criminal Judge of imahmundry, considerB that, on the Subject 
of Bigamy, the Commissionera “ have entirely- misamlerste^ the Intention of the Law of 
** England, in saying that it appears to Imve been framed to prevent the Profanation df a 
religious Ceremony. No English Jurist is quoted in suppeurt of this Opinion, whidb 
” partly accounts for the scarcely adequate Punialmient now provided for lui Offenoe 
*• W'htch» as tlie C^ommissioners observe, produces the most ftightful Buffering to IxuBe 
vidiiaK «md whioli, after a La|)se of a few Tears, allows the same OfTeoderr to range at 
‘Marge again in that Six‘iety ivbicli he lias so greatly offended. I may also observe^ tliat ’ 
** this EnMtinent must be intended and oonoiude to apply only to Europeans, ^ ^ 

tlia<:Code pniiKirts always to pay great Deference to the Habits and f^eelinae 






•; fj, V'lr* ii'*:■& 


; Code for People of &W& so Twnoos and opposite m thoee of 

; ** 4Crif Sirlt^ Bidia must be fonikdod oii aoene otiter and <mdra g'Werai XUuna, 

id-^tbe S^ of 'which for the general Benefit SaorificeB mnsii bo inado by eedi 

^ of'. lSle oernpon^^ Perto, the FeeUngo m the Mintmty on each Oocacdon bemg made to 
eaceumb to thoee of the Mi\}ority ; and except that the Proportion of Polygamiato by 
* BcriBgton are a much larger Froporitoii of the aggre^Ue Poi>ulatiuii, tliere appeaxe no 
** iSbinaon why a Christian should lie exempted from the Penaltioa of Bigiuoy lu oampti* 
** mnnt to them, any more than from those of Murder by Stningiilation iu CVjwrfceay to tlie 
^ or from thoeeof Infimticide iu favour of the Koonds, who Itoth consider that they 

^ am serving Ood by such Fraetioes. Such Anomalies, it is to be fetired, will be much 
menre numerous in a Civil Code constructed on the same Principle/" 

' Mr. Boileau, Uie Third Judge of Circuit in the Western Division, considers that the 
** Code does not sufficiently apportion the Degre<^ of Punisliment (iu Perjury), nor preserve 
** Order or Amumeinent, fur the Modes of Ihiiiishmont are so conliised ami ini perfectly 
** fiaced 08 to render this Comparisou in distributing J ustice uuattainalilc, fi>r, instcMiid of 
declaring where the bad Faith lies 'which const it iiios the I?ascncft of the Offence, it 
aomettmes opens a Door for a wdder Breach, as with the l^aw of Bigamy, wdiich exprcHsly 
perverts our national Institute, by punishing it according to the Kxteut of injury, 
** ratlicsr than u|x>n tlie Stainlard of its nioriil Turpitude/' 

Mr. Strombime, the Criminal Judge of CiKldajMih, considers that the C<Kh^ ‘'seems 
** adapted for the Purposes for which it is framed, and con tains nothing exci'ptionahie, 
with the Exception of Clauat^ 4l»8, Chapter XXIV-, 'adiicli secuns tx> be iit variiimx? 
with the Law of England, or, if merely meant as a concurrent Ktiacinieut, will iiiHiet 
" a double Punishment fjr One Crime/' 


Mr. Oeorg^i Bird, th€‘ Criminal Judge of (Janara, consider?^, that “ 467 appears aliog«^th('T 
unnece«ftar 3 ^, and not likely to occur in Imlin/' 

Mr. Ansiruthor, the Acting Joint Olrninal Judge of Coindiatore, ooUKkloix, that “ the 
Chapter and Note had bettc^r Ije left out." 

Mr. S. Scott raiscis the same Ol^cction tl»at Mr. Kindorslej' does on this Chapter, vir., 
that, “ how'ever tuiutiously worded and sp4!ciously argued, the Framers themselves desjmir 
" of reconciling the Rights of Marriage ns enjoyed by tlie different Naiioiis under our 
Rule." He considers that it is improper ti> leavci Big»uruy uniiOC<'>m|iH]ued by Deceit 
an unpiuiished Crime; and as iliis Enactment docs not legitiinatisse the Children, it 
mei'ely liene'fi.ts an unprincipled Woman. Ho jiresumes that thin l^aw merely riffects 
Christians in Imlia, and eamestly s<KX>ndfi the Proposal to retiun the existing Law 
applicable to them. As in Port of the Code a Differences is made between Persons of 
Asiatic Blood and those not so descended, “ there ttj'>pearH no Keason why this iiripor- 
“ tant Law should not permit a Distinction between Natives professing dillerent 
" Religions." 

Mr. il. Frere, the Acting Joint Magistrate of Coimbatore, says, “as a pnmiineiit 
" Instimcc U> this Effect, 1 would heg to allude to the Law of Bigamy ns amtaimHl in 
“ the projiOHcd Code, wdneh is intended to be a]>i>lical>Ie to all Parties, to Hind<X)H aial 
“ to Alahomedans Jis well as Euroix^rins and Cliristiaii.s. Ilic* Authorn of the J^mal Cf>de 
** profess to liave proceeded in this re»]a*ct on an emtindy dilfifront Principle fr<»m that 
“ of English Law, and to liave made *1110 Degree of injury indicted on Individuals the 
“ Standard by which the Proportion of Punishment is to ]>e rogulaUsl. But the Degree 
*• of Injury inflit^d in such Casas must newssarily vary greatly with the llabilM and 
Feelings of the Community to which the Parties Indong, and according ns the iSiitiation 
** of the unfortunate Object <#f the Deception practised is viewiul with greutt*r or less 
" Commiseration. No Comparison can be institutcfl in this rcgicct bertween the Ideas 
** and Feelings of a civilized and Cliristian Community on this Point aiirl those of the 
** ICoHS of the Inhabitants of this Country ; and it is plain, therefore, that if this Ix^ 
“ ooifeceded the Punishment allotted in these several Cases should have Ijceii differently 
“ proportioned/’ 

“ The Authors of the Penal Code appear to have been sensiUe of the Deficiencies of 
** the Code in this resfiect, since in the Notes appended to the Code they Huhiiiit it 
** 08 a Question whether. Note 2 , Page 90, tlie existing Law should not be; retained fur 
the present as rcj^rds Europeiins. Tliis may readily lx> aeknt^wledgeil, but such bidng 
deidared Opinion of tlie Law Commissioners, it is not easy to account for the 
** Cfreeshatanoe^oi a direct Enactment not having been inserted m the Corie to tlu; 
snme ESeet^ 


My. Sharkey, the Principal Sudder Ameen at Honore, considers tliat “the Code doeji 
“ Ikot psovide for all Cases of Violation of the Law of Marriage, viz., Ist, Bigamy ; 
“ 2d, FnEodt^^ Marriages between PersooB of different Cairtes; fid, Seduction; 

, f* 4i4^.Abduislkai $ fith, peiformifig the Ceremony knowing ilmi sotne preventing Cause 
coasts; 6ih arid IsjsMyy sowing Diesenrioii betweem married Persons to cause Seinir- 
^ He tliat tto let, 2d, fid, and 5tiii of these should be treated with 

hy own Xaw^ wd that Se)ei2$on should bo eoade 
for tiiai Paypose; ond^ tiiat-Csstoe. 





m no paDiaiive-.. ^ 

am OffencdH have not l^eext j^vided for ; iutid'm£ ' 

Koie S for not jmniahing Seduction and Adoltety fonitded on iklse Premisee ^ 
caplea; for, Int, Adultery i« Komothiiig more than an immoral Ac^; 2d, the 
the Nativoft not ftisoking liedreas in hucIi Cases is not itninutably true, and even if 
Case of Kurorwans iind East IndiaiiM who would willingly appeal to a I-iaw Comt should, 
he oimsiderf^a. Hence tlienc Ihijusons are incoiwist-ent with the only Prineijile that oug^t 
to inrtiuMicc^ a Jjcgislatiire ; Ist, ih«*ir l>iity to provide a lijiw where tbei-e is a Criine ; 
2«J, tlie lOdcct of the Law on tlie rriniinal to deter liim and others from the Crime. 
Mr. Sliarke^ approves of the* iniiKimum PoTiishmoiit in CJaasc 4G6, but thinks that the 
ijiiniirmm sliould not les thnn,Sev4:n Vears the Pine lieing fixed by the Dis¬ 

cretion of tlift Judge, aiid that the ( Vi me thendn should be more defined and explicit. 

In Adultery, he proposes Tnuispoi tation lur Life as iiinxiinum and Ten Years niinimum^ 
adtli Fine not exotieding 20,0<U) llnjuies. For A)>duction, fi'oiii Seven to Four Yeajps 
linin'isounicint, a,n<l Fine not exce<*ding 2,0(K> Ru]>e<*s, to ooinnnited for One Fourth 
of the original Period of linprisor}jneiit. the fraudulently |Xjrforming the Service the 

same as for Ih'gainy ; and f<»r disliiiliiiig married iVaeo, from Six Months to Three Years 
liuprisonmeuit, ami Fine from 100 to eSnO Rupees, cominutable to One Third original 
Porir-d of JinprisoTiinent. 

V. StiMsmevusiah, Deputy Serishuuhir of the; C'olleetorf; C.'utelierry in Chiiiglejmt, con¬ 
siders that Aflult(‘rv sYiouJd lx* nmi!»* pemd ; shows tlist Polygamy is only allowed in cer¬ 
tain CI:int*s among the Hindoos ; and gives as a Reason for ilie Natives jiut iiavirig recouiise 
to fiiiw' on Bueh (leejisioiis the Infamy of a Pro.seeutioii, Uie helpless Condition of the Poor, 
and the reported CareJ<*s.sne.s.s oii yiieh Suhj<-(rt-» of the Fiiiop<-an Judges. 

CifArrKK XXV. 

** Of and KoU JL 

Mr. James'Plionias, the (h*iminal Judge (►f R.Mjahmundry, tloes not el<'arly see ‘'what 
“ Pi-im*iph;s have guided the f‘onnuissinm‘is in tlie framing of the <»r Defamation. 

“ Tiny leive jutted in dire(‘l (dpjiesuion to the Themy <J' tie* Criminal J.su' of Kngland, 

V. liii'h makes the Kssent-e of ihtii'rinu* of private Lihi ! t.) i-on.^i.st in j:>,’JV ndeney to 
" pn»^^»ke a Iheaeli of tin* Penee/' Thi* Definit'iMn in the (‘ode he l•o?l'^idel^s inm;h too 
vagm*, and liktily to remit*!* a Man every Hour lial»ie to Prosftaii ion. He ohjeet.s to the 
1st Fxeejit.ion ill t70. as e)*nt‘l, imismur li as a Mmi'.-. ftaam r DeUmpula ies, though fully 
Hioned for, iiiay he the eonstant Siihjoet. <if tin* m:iliei<*u.s lu iuark.s of oLh<*i.s. (See Report, 
fVr.*!. JiSd 

Mr. .lojjn Fryer Thomas, Government (’ommi.ssioner for t^irnatie (-laiins, in offering a 
ft'W Rumark» on the 1st K.\;<xij»tii»ii in d7(l, says, “that it iippears to me that muulxTtrk^ 

“ ]iisi;anei\s iinist arise daily in Soeiely where, iinless some public iSenefit ia to iiccrue, 

“ Im]i\'i<]iia1s shoiihl Ik* protected against tlie Publication of I’ruths most paiufid and 
“ annoying to then!, and w here, if not ]U‘ot4‘eted by fhi! Law. tliey will take the Remedy 
“ into tljeir ow'n H:imls. 'flic Lijie I shotilil greatly preier to the Rule’ iu the Code is 
** draw'n in tht* Ihs'fuiunemlaiiou giv<*n in the Nutt* I'age *IJ). and T cannot think the 
- Prtjvisions in the ('ode foundetl upr»n 4*itlargt‘d ami just View.s of Human Nature. There 
“ is probably nothing more irritating and more harassing to a Mind wddcli haw moist 
thoroug'dy repeuttal ot' soiiu? gross Lmliscivtion, or it may evc*n be of the Crime of 
“ early Days, than to liave it c*4)iitiuujilly f4»ic(*d back on the .Slcinory or on public Atten- 
tiim in rdl its D4*,tails ; a!ul if the Tmlividiial has repented ami rofoianed, and bos been 
since so livii!g that Stx'ioly both <loes ajid ought to ri*‘'pect him. and cun come into 
“ (‘onrt villi chvm Hands or a 1 *liaract<*r, i can see no Ki^anon Avhy lie should not be 
proleoted agiiitist th^* public tlxpo^nrc of foi’mer Krailt> or Crime, made, with no other 
View' than to minister lo a ilepraved .Appetite for {Scandal, or indulge wonie Malice 
“ or personal Piipic." .Since then it is f .r the Tnicre-^t of 8<K;icty tJiat tvrtain Things 
shonld be forgotten, the Liee.nee given to true yet malieinuf! Attacks u}u)n the Character 
is much lo be .iepreeat^sl. fie further eoividt*rs tliat the Ct>nimissioner.s have not taken 
into (\!nsideratiou the Case of tliose who maliciously ir.siimate th.at a Person ha^i some 
jH*rf>onal 1 K*fceLs or Misfortune, an<l is unfortunate in any of his Kelatiivn.s. This, though 
true, yt>t b'uds to make one niiseruhle w'ho surely is entitled to Pn^teetion. 

Mr. G. Bird, the Criminal Judge of (.-atiam. camsidei's ” that Datamation shotild be left 
“ to the I'ivil Courts. It involves a Considemtion of Damages to the iujj^ured Party with', 
wliich the Criminal Couiia shouhl have no Concern; lx.*aides which, the Distincticvi' 
betwixt whut is and wimt is not Defamation is too chise and finely dnnvn, and woul^,;! 
^ not Iw inUdligihlc to the Genei*ality of Individuals coming under tlie Lawx Vide tbesil 
Ilhustratiom^ iu this and the following Clanscs.'* i 

Mr. Anstrutlier, tlie Acting Joint Criminal Judw of Coiml>atore, thinks that “ the ' 
wHhole Chapter had. better be left out; it wotild legalize aU s{)cdes of Insulk" 

Mr. H. Frere, tlie Acting Joint Magistnvt4^ of Coimbatore, remarks, “ that 
“ provesr. the. contrary of the Position advanced by the Lavr C%>mimssion€^ 

“ Peamon will venture to institute a Pr^tecution for De&matlon in^ 

“ in which to Ioiowb that the IWth^ of Ihe. defieaiatory Matter ia th ‘ 








iiSchf^tiie Imputa^tora convi^^ in Hnam. With rtfytmiB» to the Coiirae 
f t^W Ccmma&stoners repijrdmg CSaaea of this Katnre, it hiight i>etl*H|Hi 

lOOTO advisalde in Fractloe to admit Evidence of the Truth of Zatiel> with a 
^ to ita Jiiatification or Modi^cation^ Hscoariing to CircomBtancos, rather than to 
*!f “itlow absohiie Immunity to Pefaination> with whatever Object it inay be promul^ted, 
^ niovidod the Allegations appear upon Examination to bo correct in point of Fact? 

ICr. ^iiricey concurs with the Reiewms in Note K for the ProviMioii that U\o Charges 
should be fiibe, though diflerent Ironi other Laws and Opmiona ‘'He has only a Doubt 
as V> tiie Adequacy of tiie Punishmont. ;** and suggests “ that the Penal lijiw ahould ho no 
“ ;^r to the injtired Party seeking the Recovery of any Danuigos or lioss actually ruh* 
^i&ed, by a Civil Action-'* 

Chafer XXVI. 


“ (y Crimlmil I'niimidutiotv^ In^titUy and Anno}/anec/' 

Mr. James Thomas, the. Criminal Judge of Rujahmundry, <ibje(*is to the Enactments in 
Clauses 4H5 mid 4iS7, ivs being “ highly tdjecthuiaolf, ami as Facts of a Penal Code novel 
and unprecedonitid/' (See his R^'pert, Paragraph oil.) 

Mr. Muleolm Lewin, the Acting Sectuid Judge in th<t I’nivineial Court in the Centre 
Division, in mnarking U]>ou lllastratiim h of C'lause 4S,>^ iinagincB that the Power of 
punishing for Contempt ought to furnisJi a Kcineily. An AUVunt, such jls hooting at hin 
Person, w^ould be unworthy of R(‘g;ird, and Severity is not neees.sary to gjiin ftxr the 
Office lles]#eot. If the Magistrate b<5 a Tyrant, it is well through any Me(.liinii lie be 
exposed; if lie is not so, the SJiaft is innoeent. Mr. hewin thinks Kos]»(‘c:i to Authority 
an Axiom and Vice rj* the Country, and tJiat Jus own ChMra<'lcr will Im^ suflldtait 
Protection to tlie Magistrate ; wdiile CUaiTiour is too »»rien the only Means of Redress in 
India, and should therefore not be made tie' Suhjetit of }»enal Knacdmoiit. 

Mr. George Rird, the Crimiiiul Judge of Cunara, eonsidcis ** that (‘lause -tSr» might be 
“ omitted, as it is luirdly neee.saary to ]»uiiish abusive liungiiagf^ in this Couniry ; there 
would be no Eml to it;*' and 486 and 487 unnecessary in India, unless perhapH tV»r 
Europoims an<l Scdtlers.*' 

Mr. Rolule thinks tlait Clause.^ 486, 487, ami 488 would “ iiitrodnre or raihesr increaia* 
" in our (.-rirninal Courts all that Chicanery which h;is at firestmt, as far as my Experiemn* 
“ goes, been coulined on the large Scale lt> our t-ivil (Jourts.** 

Mr. Sharkey, the IViiicipal Sudder Aiiieen at Ifonore, considers “ Hie (Viininality of 
“ Intimidation to bo of ii twofohl Natun* ; one, the Insult offere«l by tln^ Tlireiit. jimrthe 
“ other the erimiiml Intention of ooumiittitig a certain Clfeiieij betrayed by the CjFeiKler/' 
Ho cjonshlers that the first sJiould )>e hoad< d as Insult, ami fliat as it is ditfieult bx judge 
of the Intention so it would Ix' suflicient to take Security for a ei-rtain Time. “ With 
“ reference to Claur^es +S-'j and 4S7 (assuiuing them to allude exclusively to Uil'enets of 
“ the Natim; desrrribed in the Tllustratlims annexed b> them), T do not |Ku*ceive any 
“ fiSHCntial Difference in the Olfcnces allmltMl to in them to rccjiiire a I>ificrcncc in the 
“ maximum Punishment, wliich 1 think in both (*ascH msy be Tlin‘c Mtinths, wifli a Fine 
'■* wot exceeding a Hundred KiJ[ie.es, to bo eomniTitcd, if not pni<l *jr rcwilix^ d, to furtber 
“ Imprison me nt to tin* KxU-iit of Half tie.! original ]*(‘ri(/d.'' 

In iho (.Vise contemplated in <dain?e. 486 tla‘ maximum PiiniKliment ne4'd not, I think, 
6 xcee<l Six Months a.s regards Imjirisonment, ami 200 RujKfoa as regards Fine, if> Ixc f!om- 
muied to One Third of the original Period of Inqtrisonmcnt.. 

(Signed) W. Douolas, 

Rf*.gister. 


EncloRure 10 in No. 78. 

The 0>MMI8SION£RS for the Rec’oveby of Smai-l Deiits, MAixuAfs, to the Chief Sr/jRPrrAUY 

to GoVKllNMEXT. 

Court of CornmiKsioners for the Il(*covciy of Small Debts, 
Sir, 24th December 1830. 

Wjc have the Honour to acknowledge the Recxu’pt of 3’oiir ljetU.*r dalecl Uio 10th instant, 
aiddireAsed to this Court; and we beg rosjxsctfully to state, for the Information of Govem- 
mmt, that having Jurisdiction only in Civil SuitA, and not having administered any 
Syttem of Criminal Law, the Court is not conversant witli tiaj Subject of which the pro¬ 
posed Penal Code treats, and is therefore unable to ofil'er any Observations in res]>eci of 
its Ptovisiotns. 

(Signed) O. L Pbekhkboaot, 

Acting 1st Commissioner. 
John Savaqk, Ccanmissioner. 

J, Y. FinJLBHTON^ Oommiasioner. 



%^ir^''MaeBe6 to iSwOtdfem of . 

’Hwumr to explain tbat my Baekmtrdness in omsplyinff viUi tlm BeqnistikNif.,. , 
Oboervations on the proposed Penal Code has oriraated In the Feehnif that 

fimited E. ‘--»-i.—^ ^ 

to record 
the Opinion 

present State would \>e liigkly beneficial 

• (Signed) Q. L. FBEXDCEaAi$T^ 

Acting Cliief Magistrate and Superintendent of PoUoa 
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Sated Mtli A 
1840. No. 3 


H« CuAMiER Esq. to F. J. Halliday Esq., Junior Secretary to Govemmento 

Ncilghcrrics, Ootacamundi 

Sir, 10th September 1840. 

In continuation of my Letter of the 7th April last, No. 76 (290), I am directed 
by the Right Honourable the Governor in (Jouncil to transmit, for Submission 
to the Right Honourable the Governor General of India in Council, the accom- 
panyinjj Copy of an Extract from the Proceedings of the Board of Revenue, 
coutainTnjf tneir Obsemtions on the Penal Code framed by the Indian Law 
Commissioners. 

I have, &c. 

(Signed) II. CuAMihE, 

Chief Secretary. 


:i. 


Enclosure in No. 79. 

(No. S09.) Revenue Dopartinent 

ExTiiAcrr from the Proceedings of the Board of Revenue, tkted 13th August 1840. 

Para. 1. In conformity with tlje Orders of Govenunent of the 14th March 1838, the 
Board of Revenue proceed to make such Observations on the Penal Code fi’aincd by the 
Liiw Commisaionons oa tlieir Experience and Relief from their ordinaiy Buties enable 
thorn to offer. 

2. The Board consider it unnecessary to follow tlie Commissioners through ilieir prcE* 
miuary Explanation of the Line pursued by them in bringing into Form this Code of 
Criminal Law, or to discuss tlie Practicability or Policy of coiistnicting any One Code 
whieb is iutouded to be universally applicable to the Condition and Circumstances of the 
various Nations of India now subject to British Rule, in preference to the Modificatio|i 
and Extension of existing local Laws, with reference to hkigcncics rendered conspicuous 
from Practici! and Ex|>ericnce. 

3. The Board do not consider it the Wish of the Supremo Government Uiat Uic Autho* 
rities to whom the proposed CimIc has been transmitted for R^ark should attempt to 
criticise every Section in detail, but ratlier to confine their Observations to such Poraons 
of the Lmw tis may be more inimciliately apjdicable to their o^ti Department, or of 
general and of universal Import 

4. Tlie Difficulty of foniung a fair Judgment on many Points included in the Enact 
inent is much cnh^ced by the Law of Procedure king yet incomjJeto, and which may 
heimfler correct or explain what may now appear inconsistent or unnecessax}'. 

5. The general Explanations contiined in this Chapter appear to k well calculated to 
remove much of that Ambiguity which is generally so conspicuous a Defonnity in Law, 
and to render intelligible the Intention as well as the Words of the Code ; and t3 
many Cases must arise in tlie practical Ojieration of the kw wliich w'iD require s 

^uatory Adjustment hereafter, there is no Doubt that the Commissioners have hem Ij 
suocessful in tliis im{)ortant Portion of tbrir Labours. ^ . 

^ 6. The 2d Clwipter on the Subject of Punishments being One of universal! 

JBoinrd consider tneniselves called upon to make such Obsen>'ations as their ^ 
^tm^es.them to offer. . ^ 

7* 09 to the Punishmeht of Death. ^Hu^ as it is to be wished, for 

PuiusliijEient <rf could ^ fdtogctlicr i^movod 







__ .. ibfi taoM «o oa Ot&xmn- ' 

___ tliiB PuiiiabiliQn#^^^ Pani^to^ pjpoyided hy 

3^0 IM^ also aatiafied of the Gkxrreotoesd of the lUmsotung which liae led tiie 

" m all Cases of 'rDUiHiKii-iatiou to traxiKi>ort lor Life* Tranj^rtation 

3eas is regaa*ded by tl«e Natives of India genomily with a peculiar Feeling 

XarroTj from the Mysu?!ry, probably wliicli aocomproies tlic Fate of the tnumpcurted 
Omvici.^* It is on tliis Feeiing that the Elllcacy of Punislinieut deix^nds, and, aa ob^rvod 
by tlie Commissioners, this Feeling would l>c gretivily weakfinod if trraiisported Convicts 
** should frequently return, afU^r an Kxile of Seven or Foiirteon Years, to the Scone of their 
, " Offences and the Stwiety of their former Frienda''* 

9. Tile Powder with whicli Ch>veriunent is investtHi of commuting a Sentence of 
:%Tigavou& Iniprisomneni for One Ytwir/* or iijwards, or ** Imprisonment for Turn Years 

or upwards,” pnssied upon a Kurope^ui, Ui Banishment jR)r IJfe fnwn the ComjmnyTerri- 
toricB, appears *at livst Sight arbitrary mid <»]>)>iv.ssive ; but a full Consideration of the 
£x{)liuuLtioa oftered by tbe C'oiiiinissii>Tiei*s of tlu^ Grouiiils u|k:»u which this Power has 
been given has satisfieil the Bosird i>f the Propriety of sucli l^ower being V4»ted in tlio 
ruling Authority. Tlie lioanl most fully rcf^ogTiixe the Principle, that notliing can odd 
inoi'e to the Sti'engtJi of the Chivtn-niueiit, or «ui b<* nioix* beiteflciril to tlie People, thtui the 
free AdiriisMion ofbon%Kl, industrious, and iiitcijigi'nt KngliBlmien ; but they ai'o ecjually 
satLsfiiKl that no greater Calamity imuM 1m fall either the Cioveriinieiit or the People than 
the IiiHiix of Knglishim'n of lawless Jiabits or blasted Character. It should Ik' the 
Object of the Governiiieiit to encourage by every Means the Settlement of the former 
Cl^, vrhilst it SsJioiild 1 h‘ ecpially tlieir i.>e.siiv U> get. riil of the latter. I'heixt is little Fear 
of the Power thus proposed to be v»»Hted in Gro enmient being abused, as it as only ilirtfcUd 
l^ainst Men who liave UH‘n convicU'tl before a Judicial Tribumd of Crimes which i*oudor 
tiicir RcTrioval de.'^irable. 

3 0. The Commissioners jjjive laboured ii> define the Law t<» tbe greatest jiossible Extent, 
with tlii* Intention of leaving nothing doubtful, or lia,ble to the variotis Opinions and Con- 
Blructi<msi of tbt* l^veeiitivu t)llicers ; but in revit'wing the. C'hajtU'r on Ptniishnnmts, it is 
impossible not to reiniuk that with respect to the Nature and Fxieni of the IVamltuis of 
Fine and Imprisoninejjt a boundless J)jsiTution is left to tla? prc'siding Jinlgcs, an<l in thia 
Point tbe Code aj>pc^ars to tbe Boani to bi' seriiatsly delcetivf'. It may, liowever, liereafter 
j)rt>ve that much tliat appears libjis'tiuiiable now will be j)erfeetly and judi<*i<>UBly arrangesd 
by the tVuh? <.»f Proce<lurc, anti tlie B<iard t}jt*rcf<ii\! refrain from furllaT (Ibservatioii. 

11. Jt is true that Fine is a. Pnnisluneni to whitrh it is ahnosi iinjiossible to fix any 
Limit of Amount, with n;fcrencc either it) the Nature of the Olfejjce or iiie Cii*cu!nstanet*H 
of the OH'eiitha’. 

IS. A heavy Fine imposed on a P<».rson of cjvtm small Means, if he is snp]M»rted by a 
powerful party or by w«.;iilthy IteJjitive^, niay h<» no iNinishiiitMit at aJJ ; but it is still, 
essential tti tla^ impartial Atlininistralbm iff Jnstici* that Jamitations should be defined to 
the greatest yiossildc Kxteiit,arid Jis littli* *k* h‘fl to the Discret ion <if JiidividiialH as the CaM* 
jMjrniits, and in framing tlai Co<le of Pna'uduiv imich Kt*.sirietioji may be imposed to this 
iinportjuit Kinl. 

13. Th(i Amount of Fine is in some Cases limited and in (jlhcrs nidiniiterl, without any 
apparent lleason for tho Difference. In some Ca.M-, of no gii-at Criminality 1 mpriHon* 
ment an<l Fine to any Amount may be inflieted, whiUt in others a lh»stnetion is iinj>ofiM.?d, 
for which im jaic-uliur and sufFndeiit Cans**, is pcrec'plihh*. 

I'k A Pe.rs^>7l in a State of Intoxication entcririg a House and annoying tins Tninateri 
la subject to the Penalty of Twenty-four Hmirs Imprisonment and a Fine »*f Ten Itufwes 
only ; wliiLst an offensive Word or Gesture, is puniduible to the ExU.'Ut of Two Years 
rigorous IinprisoTimcni, or uniiinitei) Fine, or both. 

15. In the Exwptioi) to Liability to Punislmu-nt fbr liru-boui ing a Persoi) who has been 
gpiilty of a heinous Offence, or wlin has wrcret«*d a Felon liai ing 4^sc»'i}>ed from t.Vmfinoinent, 
a Husband or a Wife is field fnre from Blame, ^’o attempt to ehceU tb** natural InijiulBe, 
of the good Feelings of the Human Fleai’t by iVmil Laws w*)uJd be useh^sB as well as 
.iiiJti.diciouii, and public Convenieueo must in tbi.s (^ise give way : but in Huch hcumouk 
G rim0^ aa liarl>ouring Olfcmders, and enaVJing C'onvicts to avoiff Ite.-appreliension, to 
extend the Impunity to all ilirect Relations appears te g5vc^ a wider Scope to the evil 
^openoity than is absolutely iiee<*.s.Hary. Th«t C'onnexioTj of the Purtien may veiy 
,J*^j»erly admitted in mitigation of Punishment, accordirig to the NeameBS of the 
"^Xk^ilojCliship; but Exemption from Punialirncnt altogether aj)pf»trB uiuiecoKHary and 

" 16, Of the Abtuie of the Powers of public Servante. This Pari of the Ena/?tment 
appeam te> the I^ard to be coinprelicn«3ve, forcible, and effectual, and if any Kxw^plion 
eou be lujjde to a ^neral Approbation of its Proviskins, it is in tlws Ijenicnc'y with which 
‘the Corruptiott of Judges eiid other public Fimctionaries is treated. If the Imprisonment 
. 4^ a Judg^.i^. tit all an ^pipropriate Measure, Two Yctfum simple Ooufinement ai»i>€;ar» to b<^ 

•. i^'oj^eotioii^ Punishment. 

.. .. ■ - - 





„ attaoh^d io Cojruptiou in public Native Servants, tho 
tbe C^ttMtowsumam 

—the' 







Offer, and instigAting im 

thehr Noted upon Ihin Bubjeci the 

! im ixrliieib they have come to a Deciflion^ that it would be unjuet Itaa cruel to 
,/* giving of a Bril»e in any Case in wliich it could not be provM that the Giver 
*•. in Im In»ii{^tion coTruj^ted the Virtue of a public Servant who, tmleee Teiop^tio^ ^ 

" 1>een jmt iii his Way, wouM have acted upriglitly." The Board coiuiur in this 
and wouJd carry the Exemption still further, 

19. In legislating for the Prevuition of tliis Offence it is essentially necessar}" that the 
Prevalence ^iid ExUmt of the Kvil should 1^ d;uly considered 


20 . It may n}»pear illilM^ral to mah»' ti sweeping C/harge of Corruption against tiie 
lar^r Portion of our Native EMtablishinont, but practical Experienctt in the Admiiiisiration 
of Indian Ooveninieut in nil its Brandies brings every public Servant who looks minut^ 
into the Transaction of official Business to confess that our Example and our Laws Kn^ 
failed in an eriiineni Degree to supiiross that prevailing Via*. We found Corruption 
inherent in every Bruneli of every Afliiiinistratnui to which ours succeeded. We nave 
endeavoured by J^ibci'nlity, and tlm Distribution of Honours and A<lvancement, to improve 
the Tone of our Native Service in this imiKii-taut P»*inb, and much has btsen effected; h\}t 
it is too evident that much still remains to l>e done, and tliat the more powerful Aid of 
Punishment must be brcaiglit into more effectual 0]K:rati<>n JuO secure the Object 
aimed at. 


21. How far the pri)))08c<l Enactin^'iit promise's io rcacli the Root of tlm Evil deserved 
mature (Joiisidcnition. The C'oininissioners have come to the Conelusifui that the Giver 


of a Brils', simll be a)iiHi4lenMl <Mil]>ab1e only when hrs has v«>lanteered the Offer, and 
iiiduee-d the public Siirvant to rcceiv^t* it, without any Demand, expressed or implied, on 
tlie l^irt of tin* latter. As the? Motive of lioth Parties is criminal, the only Doubt that 
can exist is as to tin? In^st Means of s(!curing the sufficient Punishment of the, more guilty 
of tin* Tw<». Bribery is an Offence <ff peculiar Dillh‘ulty of Conviction, as the Paucity of 
(!?u.se.s in f)ur Roconls, iiotwitlistaiiding the iiotoriniis Kivf[ucncy of the Occurrence, abun¬ 
dantly jiroves. To eximerab* tlu^ (liver nf a i»ribe from Criminality, and to admit his 
lufonnation and Evi<leiie<^ t<»wards the Conviction of the llectuver, is an important Adcli- 
ti()n to the Means g(‘m*rally available to tlie Convicti<m of a cornipt public Officer ; and 
with this view it may perhaps be ^h^siral^l(^ to go still further lh:in the ])roposed Law 
d(WH in holding the Offer of Bribes free from penal Noiiee, and to encourage the Informa¬ 
tion against the Re<*eiver by the lle[»ayment of tlie Bribe [iresc‘iiU<l, ami to secure his 
Conviction by the Evidence of tlie Giver in (.'ases oven wlurt* the Act was voluntarily 
origiuaUsl by the latter without any Unit being oxpres4»ed by the fr»rmer. Though 
Evidence may be obtained cif the Uecei})t of a Bribe, it will seldom lK»]U)Ksible to ascertain 
b4*\'ond a Doubt with which Thirty the Suggestion originated, and indeed so seldom that 
it apjKiiirs unwist*, to tlraw the Ijine, and [ireferablo to tleelare the Givers, uuder all Cir- 
cuifistaiK'es, fnie lVt»m l’rost*eution as Instigators of the Offence. 


22. In till* present State (»f Society of India BrilnTy Is not considered a moral Offence, 
but a mere Breach of tlie Regulations of Ooveniment. The Peiinlty attached to it is well 
known to the Otlicers j>f (Jovernment, but the great Body of the People hdiour under the 
double Disadvantage of Ignoranee of the Law, and dail^' Proof that Briliery is the most 
etfectual aiul (iften the. oidy ^Means which Individuals posKes.s of obtaining the due Aid 
or luterferenee.‘of Government through their Native Servants. Thm* Facts, and the 
lin]>ortanco of obtaining Information and Evidence to lead to the (,\>nviction of coirupt 
Oflieers, and to elicck an Evil of undt>ubted Importance, incline to the Determination tliat 
the Givers of Bribi's shall be treated with Impunity, and admitted as Evidence in all 
Oases, 


23. The Aeting Soismd Mcmbor*liaving sent in his Remarks upon the Code, as far as he 
was eoneerned, iii his judicial (.'apaeity, the (Jourt of SuJder and Foujdary XJdaluL 
hiis nnt taken any Part in these Proceedings. 


No. 80. 

The Hon. Sir E. J. Gamdieu to the Right Hon. the 12arl of Auckland. 

My Lord, Madras, 28th October 1840.<' 

* 1 uEii to assure your Lordship that I have not been unmindfii] of tile 
Subject to which the Le^slative Council did me the Honour to direct tay 
Attention in their Letter of the 12th August 1839. But I confess that 
vrbich I have taken of the proposed Criminal Code is one which X haVe' 
fblt great Reluctance in. declaring, and i^hich 1 ehould still feel extreme ,XX^: 
dence in laying before your I.xnwlup, were I not fortified in my Opinkn^jf^^^- 
ConxmimicationB which 1 have feom, Time to .'Hme had with 



^ato • caatuoftt^fttwt 

Qts I ^reatiy admire^ jted arfeadb is fiaued with so much 
,, , , , ^ Apologismg, then, frar venttniajr to jdsee myself in opposition 

T^l^^^^bers of the Law Commission who drew up the Code of Criminal 
';'Iaawi I will now venture freely imd candidly to state my general Impressions on 
Sulgect. 

"■■" ' Ofhave always entertained the strongest Doubts of the Propriety or Expediency 
of promulgating any Code of Law which professes to be njorc than* a Compila¬ 
tion and a better Arrangement of tliosc Enactments which liavc previously hcen 
Jtt force, and which former Experience has sanctioned and approved; and'l have 
t. dways thought that such a Body of Law should be modidea uy those Additions 
. and Alterations alone of which the same Plxjx^rienoe has evinced the Utility or 
the Need. To do more than this, to put forth a Body of J^uw wbieh is not 
even founded upon any previously existing System, and to clothe the Enact- 
incnts in Language wliich is as new -to those who arc to dispense the 



in adnunistering the Criminal Justice of any civilized Country. 

I think that for practical Purposes a Body of Criminal l^aw for this ('ountry 
■mil be best composed by a judicious Comhination of the Enuctments which uiv 
in operation under tljc llegulations of CJovornineiit with the Principles of 
English Law as adiniiusti'rt'rl by the Supreme (.\)urt8, carefully selecting from 
the diflerent Systems, not only those Parts which appear to be most excellent in 
tlieniselvcs, but tliose also which arc best adapU'd to the existing State 
of Society, adopting as fir as possible the Terms and Expressions which are 
common to the English l.aw and to the Com^iany’s llegtilations, and, where 
such cannot be found, giving a Preference to the l^auguage of the llegiilatiuns. 

Such i>cing my general Opinion on the C.Uk1c in question, and not feeling sure 
lhat it is the Intention of your Lordship and the Legislative (’ouiicil to adopt 
the Code which has been submitted t.f> Ctovernment by the Law (Jominissiun, J 
do not enter into the (consideration of the different Parts of it. 

If, however, notwithstanding the Objections whicli 1 have lune stated to the 
Principle of the proposed Code, it is still determined to adhere to it, ami 
the Legislative (.'oimeil shall dt* me the Honour to desire my Opinion in filling 
Up any Part of its DeUiils, I will not fail to give the best Attention in my Pow<t 
to the IVfatters on which Suggestions may be (k'sir<-<l. 

I have, ike. 

(Signed) Edwaru J. (iamiuzu. 


No. 81. 


The Hon. Sir Robbrt Comv.n to the Members of the Council of India. 


Honourable Sirs, Madras, Mth SepternlM-r 18.39. 

I HAVE the llonour to acknowledge the Receipt of your Le tter of the 12th 
ultimo, requesting Obseiv'ations and Suggestions relative to tfie j»roposed Penal 
Code. 


. Before 1 v'cnturcd to make any Observations thereupon, I was desirous of 
beiog acquainted with the Forms and practical Machinery by which the Code 
was to be carried into effect. As I presume, howev'er, fliat these arc not ripe 
for Publication, I will lose no further Time in supplying you with my Opinion 
Upon several Parts of the proposed Law, and as soon as the present Tenn has 
Expired address myself to digesting and adding to such Notes as I have already 
yiiade upon the Suliject. 

V ' I have, &c. 

• (Signed) Hoasar Comvn, 





No. 83. 







Tb^ll^blu Robert CoMrir to the Haa^ ■ •' 

' ' in CodAch.. ,'' ■' 

Honourable Sir^ Madriuj, llth Nbvaoaber 

In pursuance of your Request, that I should^ inake ObservationiB. 
^Suggestions upon the proposed Penal Code submitted by the Indian ’ 

Commissioners, 1 have now the Honour to forward you the most mateid^ . 
Observations which have occurred to me on its Perusal. 


The Practicability of introducing One general System of Criminal Law for 
all the Inhabitants of British India is a Question of such Magnitude, ze^uiriim 
accurate local Knowledge and an intimate Acquaintance with the Habits ana 
Characters of so great a Variety of People, that at the Outset I must pro^ss 
my utter Inability to grapple with it. My Experience has been almost exclu* 
sively confined to the Administration of Criminal Law at the Presidency of 
Fort St. George under the English System, built up on Notions not unfoequently 
inapplicable to the Native Society of India, and too often clogged by technical 
Sumlcties, which, if intended to protect the innocent, occasionally assist in the 
Escape of the guilty. I ceitoinly should be very far from advocating 
the Extension of this System Iwyond the Limits of the several Presidencies ; 
whilst I think it highly desirable that if the Mofussil is to be governed by 
Regulations emanating from British Authority, these should be assimilated 
throughout the Territory as far as the Nature of Things may permit. In 
reviewing the propos<!d C'ode I have therefore ontlcavoured to allow myself 
to Ixj as little inHiienced by the Prejudices of Education and professional Habits 
as could reasonably be expt^cted, and to consider myself called upon to remark 
upon unentireJy new Compendium of I-(aw, by which the Persons and Property 
of those who reside in India under the British Dominion may be best 


protected. 

In aflverting to the various Wovisions of the Code, I have found myself 
continually embarrassed from Ignorance of the Manner in which it is 

I iroposcd to curry them into eflect. Much must imlccd dejK'nd upon the 
iinoctments of the Ctnle of Procedurt*,” and on the Machinery by which 
the l*enal Ctxlc is to be set in motion. Under the System of Criminal IMcading 
now in force at the Prtisidencies it would lx*, I eonctrix e, Matter of the greatest 
Difficulty, not to say Iinpossibilty, to frame the Heads of .Accusation so as to 
meet many of thts Pi-ovisions of the Code. The very Introduction of new 
Terms and new Definitions would be a great Iinpcdinient. The A^alue of the 
Code must of course dep<‘nd upon the Manner in which it is to be made 
available, and I can therefore only rejx’at that at present my Notions of the 
Propriety or Improprit;ty of some of the Pmvisions must be considered prema¬ 
ture, and, to myseli at least, uusatisfiietory. 

Before I advert to the particular Heads of Enactment, I will take the liberty 
of ])ointing out Two or Three Imperfections, which, as a System of Criminal 
Law, seem to pervade the whole. 

In the first place, the S^’sf cm of “ Illustration” seems to imply a Doubt in 
Mind of the Compilers wlicther their Definition of Oflenees be sufficiently clear 
and intclligiidc. Great Assistance will no doubt l>e afforded when the Illustration 
meets the Case directly Ix'forc Ihc C\)urt; but as no Set of Illustrations can be 
supposed to meet every possible Case, the greatest Exactness should be obtained 
in defining the Offence without resorting to the Aid of an Illustration. To hnd 
the Case before him exactly hit by an Illustration, and the next entirely devoid 
of such Assistance, might throw greater Difficulties in the 'Way of a Judge imt 
ex{K:'rt in the Art of <j«k>nstruetion than if no Illustration had been suppli^ 
in any Instance. Many of the Illustrations al^ are in themselves ol^ectionahlc, 
as supposing Cases scarcely ]K>8sibIe, or a Combinatiem of Circumstances not 
merely improbable but even ludicrous. Others involve Cases which can hardly 
. he considered as falling within the Range of Criminality, but which might be 
implied to be sucAi but for the Existence eff Circumstances wholly adventitio^. 
Thus, in Clause 69, Illustration (a.), the Crimin^ty of one Man’s writing ji|Zld^ 
sealing Letters with another’s Paper and Wax is made to depend apon i.^to. 

■ of Acquaintance between toein, fnd ** the Ust^ges of Society .;**< Bp 

i an Acqiiaintance be made out suflkicnt.to ituply Cons^p^ 

, Acta calling for PanisItipQ^ Comt So 




» a ** alight Huict’*' 6y . 

Z ’l^giKUirt the Side of .CorriaM'. iNow* oonsideriog that no Party in 
MVl would think ot deroanmng Dain^ges in a Civil Action fbir such 
^MBik>n <Ma his Property and Person, it seeins straining the Criminal 
to'suppose the Consumption of the Time of the Court in ascertaining tiic 
'’Quantum of Acquaintance in the one Instance or the Sense and Temper 
of the Party in the other. 

. Another Olgection, which applies to a Variety of Clauses, appears to me to be 
•timt the Commission or Non-commission of on Offence is mode Uk> much to 
dmiend upon what may be passing in the Mind of the Party offendhig at the 
Time of his committing the Act laid to his Charge. According to the Law of 
England, as it at present stands, where a Party does an Act, the obvious 
Tendency of which is to produce an Injury, and stfth Injury actually occurs, 
he will DC considered as having intended the Mischief so produced by his Act, 
or, in other Words, where a particular Consequence necessarily results from 
any Act, the Party doing the Act is to lie considered as prim& facie intending 
such necessary Consequence. 

It must lie admitted that Instances may occur in which this Doctrine may 
bear hard upon the Accused; while, on the other hand, to pennit a Person who 
has committed an Injury to set up his prj\'atc Intentions as Defence or Excuse, 
and to allege that he did the Injury from virtuous Motive’s, or from a wrongful 
Impression of the I-.aw or the Pact, would frequently produce a Defwt in 
Justice, and allow Offenders to escape. 

Now, amongst other Exceptions of Cliaptcr III. of the Code, (?lause 62, the 
Party's in good Faith that he is commanded by l.iaw to do an Act 

exempts him from criminal Liability ; an«l in tdausc 63, the Exemption'arises 
from a Man’s exercising a Power given him by Ijaw, and acting to the bent of 
his Judgrnent exerted in good Faith. So a Child, above Seven and under 
Twelve, cannot be guilty of an Offence unless he shall have “ attained sufficient 
“ Maturity of Understanding to judge of the Natiiix* and Consequences of his 
“ Conduct on that Occasion." Again, by Clause 6H, a Party will not lx; within 
the Code who commits an Off’ence umler Intoxication from a Substance of 

all these Coses 
to the State of 
did he in good 

Faith betuTe he was commanded by Law ? Jn the Second Case, di»l he exert 
the best of his Judgment in good Faith f In the Thirfl, had the (^'hiid attained 
sufficient Maturity, &c. ? In the Fourth, 4li<l the Party know the intoxicating 
Nature of the Means of his Inltjxicalion ? So in some Instances the 
Delinquent’s Impression will determine w'hcthcr the Act Ik; an Offence or not. 
'Clause 95, Illustrations (s) (-t). In other Clauses, Misconrepfam is Innocence. 
82, Illustration (b), 8/ and According to which last tiu; Inquiry must involve 
T^co Questions of Misconception ; and so in Illustration (a) to Clause 98, A’s 
Guilt of Murder is made to depend on his considering it likelp that Murder 
would be committed by B. In these Instances which 1 have adducx*«l (and 
I could have adduced many more) the Mistake si*cms to lx; in making the 
Question of Crime or no Crime depend iqxm the Want of good h’aith, &c., so 
as to throw upon the l^rosecutor the Burden of av<Tring and proving the 
Absence of good Faith or Misconception. '^The Code of Procedure may 
^ TCrhaps remove Part of this Difficulty, by sinjply requiring Averment and 
’ Proof of the stmposed criminal Act, and leaving the Party accused to satisfy 
‘ the Court that he octet! from such Motives or Impressions a.s, according to the 
, Penal Code^ may negative his being guilty at all. 

f;. Another Objection which strikes me as affecting some Parts of the Code is 
’ its toeoting Acts which are really Outrages on Society as merely Offences to 
Individlials, and certainly confounding the established Distinction hcriveco 
chril and criminal Responsibility. Thus Clause 69 appears to pr'>cecd upon the 
Maxlf|^ “ Volenti iwn fit Iiguna;” and it might be an Answer to a Civil Action 
';hy an’imuned Pemon 'that the Injury was inflicted 1^ his own Consent. But 
fhe PubuC^fM interested in the Preservation or the Limbs as well as the 

of Sul^jects; and if such a State of Society can be imagined 

to iii^kft upon him any b^y 







' <»r'tl- 

In a CpimU;v thoroveWy civilized a Lwv *8 ..indicated ;by Can^ 

.ijvottld in all probability be a dead Letter; bqt in India, where eo muesli! 
rjiTifliction and voluntary Torture are resortm it^ k seems necessary to p^t|. 
''Men from themselves, rather than offer Impunity to those who are assistlnii^^ 
their Sufferings, 

If there be anything in thi.s Oliservation, it applies in a far greater degree to 
what in Chapter VlII., Clause 29 S, is called “ Voluntary culpable Homicide ^ 
Corvtent^ and for which Imprisonment and Fine are the Punishments to be 
awarded. The Clause, it is true, is guarded by several Provisions, One of 
which relates to the State of Mind of the Party consenting to be killed. 
Putting aside, for Argument’s sake, all religious Considerations of a future 
State, anil merely adverting to Man’s strong natural Love of Life, even in the 
most desperate Circairnsttinccs, tlie mere Fact of a Person consenting to be 
killed would indicate a morbid State of Mind suflicient to raise a Doubt of his 
Sanity. I cannot think that in any Country, or under any Religion, voluniarj/ 
Homicide should be* leniently (h^alt with, or that any special Circumstances, 
like those supposed in tlie Note, would justify a Law introducing a nuv'el 
Oflence of Homicide “by Consent.” 

These are tlie chief general Observations which have occurred to me on an 
attentive Perusal of the Text and the aceonipiinying Notes. Many Objections 
which had suggested thtanselvcs to me in the former haw been entirely or in 
gi*cut measure removed by the satisfactory Reasoning of the latter. I have 
tlicrcfore only to add a few brief Ob.servations upon nurlicular Chapters and 
Clauses. 

In Chapter X., of Offences against Public Justice, the Propriety of the 
Exociition to Clause 190 may bo questioneil, unless the Word “fabricates" be 
meant to be restricted to such Acts of the Party himself us arc indicated i>y 
Illustration (a). I'abncating Evidence may include the procuring of other 
Mens false Testimony ; and a Party who evades (-’onviction by such a Proceed¬ 
ing ought not t o escape from the Consequences of One Crime by the successful 
Couiiiussion of another. 

At Clause 201, the Offence of escaping from Custody is made punishable; 
but I do not observe any' Punishment awarded to the more guilty' OflRoer 
permitting the Escape, lurthcr than by Reference to the (Chapter on 
Abetment. 

I scarcely find anything to observe upon Chapter XI. and tlio Six following 
Chnpt<n-.s, and I have already anticipated a Remark on the only' Part of 
Chapter XV11. which npjiears to me ohjoctionable. I may, however, add, that 
the Language of (dauscs JOS and 309 is extremely' vague, and that “ cariying 
“ an Act or Omission to the Length the Offender vonfeinplntcs as suflicient to 
“ enuBe Death ” i.s a Mode of Exjircssion utterly destitute of legal Precision. 

(Chapter XIX. appears to have commanded a very' large Share of the Com- 

1 >ilers Attention, and strikes me as a very successful Digest of Law for the 
Ih'otection of Property. I do not feel that I can point out any import^! 
Omissions in the Provisions of that or the Three following Chapters. 

Chapter XXIII. introducca a Novelty'in our Criminal Jurisprudence, and the 
Reasons for this Innrwutiuu, us stated in Note 1^ appear to me satisfactory; 
but Clause 464, relative to Offences bv Seamen, is quite inadequate to enforce 
Subordination tin board a Ship, anti by its Leniency forms a remarkable 
Contrast to the Severity' of many existing Acts of Parliament relating to 
Shipping. If it is intended that the present Code should .supersede the Laws at 

{ irescnt in force ft>r the Punishment of mutinous and insubordinate Mariners on 
loard Merchant Vessel.s, it would be well to view Acts of Insubordination, 
especially where accompanied with Violence, in a more scritms Light than 
criminal Breach of Contract. The English Law' is itself extremely' confused 
u|>on this Topic, and the relative Rights and Duties of Masters and Marinmra 
very ill-dciined; and a Chapter upon this impdHant Head might be advantage- 
ously introduced in the present Compilation. 

'.chapter XXIV. '‘Of Offences relating to Marriage,” is admitted to 1M8. ' 
M'^med .upon Principles wridcly different firom.thosfe on which the EcgliahL^ 
The few Clauses it contains ffnmed solely in resp^ 
Ic^vidciM ;«fon,Fhqin thel^rand is and haye 

! . ',V. , 




__ ladlii:: Thsi deScftte Arrtoffeindnt ib I’aragp^ph 4 cif Note 

_ Jid xhSl deserve Punishment both in the “^yer” ond’his Puramour} and 
in tb'c Recommendation “to retain the existing Law re]atin|p to Bigamy 
^ nppMbabIc to Christians in India.” 

*^ 00 ^ I am inclined to agree in many of the Arguments adduced in Note 
R to Chapter XXV., I have not been able to orriN'C at the same Conclusions 
as the Wnter of that Note on all the Points he labours to establish. It is cer¬ 
tainly not necessary to make Slander an Offence with ix'fcrenw to its Tendency 
tp cause a Breach of the Peace. Its veiy Nature is so odious, and its Conse¬ 
quences so injurious to the Public and to Individuals, that for its own Sake alone 
it well deserves Punishment. But T much question the ^ Propriety of putting 
verbal Slander upon the same Footing with that which is written or printed. 
Much Mischief may undouhtcclly Iw done to Individuals by verbal Slander; 
and for this by a Civil Action a Party may obtain, not mert'ly Damages, but the 
Ojq)ortunity of vindicating his Character, provided the Slander were without 
FoundatioiK But to nuikc a Party crhninulh/ liable for defamatory Words, 
passionately or iiiconsidcratelv uttered, would require gix'at’Niccty in drawing 
a Line in i-espcet of the Tendency of the slanderous Imputation. To institute 
a criminal Proccotling for every injurious Expression wliieli might escape the 
Mouth of an angry Man would" he* to give an Iniportaneo and J*crmanency to 
what might be dos*pisc<l and quickly lorgottcn ; to .say nothing of the Consump¬ 
tion of Time in the Tribunals were such Prosecutions encourngeil or facilitated. 
On the other bund, written or printed .Slander implies so much Dclilieration, 
and frequently cnsum« so ivide a ('irculaiion, that < biminul (%nirts may advan¬ 
tageously Ix'' le.^orted to for the Protection of Chnraeter ns well as for the Secu¬ 
rity of Pro|K‘rty. 

iJpon the Question, whether the ^’ruth of the Imputations contained in the 
suppi>sed Libel shouhl Ik* admissible in Pr<K>f'by way of Defence* to a Criminal 
Prosecution, I in great degree coincide with the Views of the Writt*r of Note R. 
I think in every siicrh Prosecution the Di'fendant sliould Ik? allowed to show that 
he has ndv'anccd no more thau tlic Truth, But I also think that he shouhl he 
bound to prove that nil he has advanceil is true; that if sonu? Part of the 
obnoxious Publication Ik? true, but other Parts falsi*, tht* partial 'J'ruth shouhl 
fail to protect him ; and that in all Cases of Failure to ]>rove the entire 'Prtith 
the unsuccessful Attempt should tnsun* an aggra\aU*d Degree of Punishment. 

Upon the last Chapter (XXVI.), particularly with reference to Clauses 48.'>, 
486, and 488, I would merely point out the extreme V'agueness of the Words 
“insult” and “anno^*,” and “cause Arinoyauee to any Person." Ih*rc the 
Offence is made to depend almost entirely ‘upon the sensitive Feelings of the 
Person complaining of the Afinoyanec, and not upon any distinct Definition of 
the Acts intended to be punished. The Guilt, therefore, of the Party uttering 
the Word or Sound, depends not so muc?h upon the actual Offcnsivencss of iht* 
Word or Sound as upon whether the lJtteranc*c he made Iwfore A or B. Here 
again & prirafe Offence is converted into a Mattc*r for public Prosecution; and 
supposing both A and B to Ik* present when the Word or Sound is uttered, and 
A only to be annoyed, then the Delinquent is to Ik*, punished for an Oflence as 
iperpetrated against A, and acquitted of the same Act. as perrK-trated against B. 

^ I have, &c. 

(Signed) RoBEnr Comyn. 
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Norton Esq. to the Secret art of the Sui»reme <Joveh.vment. • 

Fort Saint Geoi^, 9th July 1833. 

1. I HAVE the Honour to acknowledge the Receipt of your Letter of 12th 
Febrattry k|Et,'con\a^ng the Wishes of the Supreme Government that 1 should 
^■dnAttk file PeBiH vode which has been prepared by the Indian Law Commis- 

C^mndantion such Observations and Suggestions as 
to vrtiidh it relates may dictate 









slio^dr^'l^ Vei^'dcdirous*^ dei^iife^ iiiasia^^ 

Of^t^C^fons to it not 011I7 extend thix>u|^cmt idinoit eU its l^tolkf, bi^ 
l^ilative Principles upon which it has been drawn up. The Supreme Geweag^ 
ment, on the otherliand, appear to contemplate its practical Applicability; |U^^' 
it must be admitted to be the Production of Gentlemen of approved Talentfi^^X^H' 
various and not inconsiderable Attainments, combined with much local Expe^r^ 
ricncc possessed by the Majority of them. Any unsparing Exposure, thereftN^ 
of assumed Errors and Detects will be at much Risk of my own personal Dis- 
credit, and very discordant with those Feelings of Estimation I entertain towards 
those Members of the l^aw Commission with whom I have the Honour to be 


acquainted. 

3. Independently, however, of the common Obligation on all to contribute, 
such Aid to public Obji‘ots as it may have been thought desirable to call for by 
the Government of their C^ouiitry, my own official Position prescribes a Duty iu 
the present Instance, which excludes any Dcdercnce whatever to Choice or 
Inclination. My only Caution must be, in expending my o>vn Attention on 
the Siibjet“t, not frivolously to consume that of Government. 

4. I have fonnerly held much Communication (both written and verbal) with 
the highest Aiilhoritios in India upon the Subject oF consolidating the Laws and 
ameliorating the Adiniiiistration of Justice in this Country. With regard to the 
Practicability of digesting into One general Code the whoh Hodj/ of the Law 
and Course of Procedure to prevail throughf>ut India, I conceive the very 
different Conditions, Huhits, I‘V(*liiigs, Usage, Religion, Langinige, and Degrees 
of Civilization among tlie People subject to the Ilritish Sway, independently of 
the Want of a pcnnaiicntly settled System of Cfovernmeiit, and of Consolidation 
of the Indian llorniiiions themselves, present, in the existing Age, insurniount-* 
able Obstacles to the Success of any such Attempt as a simultaneous Effort. 
That is an Attempt ivhich, as it appears to me, must be Icl't to s<^mie future 
Period, when the gradual Assimilation, as well of the above Sources of Dis¬ 


union as of the Laws themselves, and a more permanent Consolidation and 
Settlement c»f the Government, may rcaidc^r so i*lalK>nite an Undertaking 
feasible. Hut I have long lK*en of opinion that no insurmountable Obstacles 
^ist to a Digest of the Law, and of the Course of administering it, for some 
pavHrttlfn' Y>/.v/r/rAv, although, of course, the Difficulty varies acconling to 
the Extent and (Quality of the diOerent Provinces; nor any serious Obstacles 
■to the (/Oiiijulatioii of a CU>dc which, like the proposed l*enal Code, shall com* 
prise* 0)ir ^''#v// 7 v// Dvpurtmvut of tlu? Law, more or less common, by the Order 
of Nature itself, to all (’lasses of Mankind. 1 have, however, always expressed 
my (;?onvi<'tii)n, which subsef|uent Retlecliori and an Examination of liie pro¬ 
posed Code lias tended to c'onfirin, that the only right Method of proceeding 
towards the Compilation of any such Hody of Law is by digesting and adapting 
such c'xisting Laws as Experience has proved to be t^onducive to the Ends of 
Justu'c ; comparing togetlu^r in some degi’ce the Laws prevailing in different 
civilized Nations, rijeeting such as Experience or sound Reasoning may prove 
tp be inexpedient or even of doubtful Policy, introducing new Laws to meet 
Wdll-considcred Exigencies wherein existing I^aw’s are silent or inadequate, and 
arranging all iho l^aws retained for Adoption systematically, after a close 
Scrutiny ol* their component Parts, with a view' to Clearness of Clomprehension 
and Readiness of Reference, 


5. Whether this was the View actually taken by those Ministers under whose 
Guidanei' the late (’Charter Act (3d & 4th Wm. 4. Cap. 85. ) was framed is more 
than I can omifidently aver; but that it vras the View taken by the Legislature 
of Englam SP ems apparent from the Language of 53d and 54th Sections of that 
Statute. Tiic eventual Objects in constituting the Commission are expressed 
to be the Introduction of a general and common System of Judicial JEstablis^ 
the Enactment of Laws which, as far as Circumstances permit, are to be 
common^ and the ascertaining Ltaws and legal Customs prevailing, ‘.The 
Course to l>e practically pursued by the Commission with a view to such« Itjatifl 
OMec;ts is, to inquire into the Jurisdictions and Course of lVaceda|ie .Ui 
different Courts, and the Qiuility^ of the Laws prevailing, and to repgrt^ ^ 
st^gesting requisite Alterations and AmendmEents. I cannot 
3 %r6tetions or X^guaw more dearly calculated^ to denote a Desfi^ 
hfatofiiids for n irtamrd System of Law alnnUd Jbtat iMK^ertamed 


uixeetions or JLvanguaw more clears caicuiatea^to denote a iJesm 
for * generu System of XAw:4duii»}d,jfo9i'be 



iE^t dict«^ ifiQt Vtf^; 

general sex^ittn Oodes of 

Law, s^ndd be o(^sfdidated. And certajuly, wiihoi;it 
that any Sogge^tiona of niy own led id tlxe A|){K>inttneut 
Law Commission or to ttieir Instructions, such were the (.Ihjects, and 
such the Course of attaining them, which I took upon ni> soU' to suggest in 
those Commimications which 1 have alluded to liaving held with the Authorities 
m this Country Mve Years lK?forc the passing of the CharUy Act. 

6. It is only the ^preliminary l\isk of iiu]uiring, ascertaining, afnl repotrtmg 
upon prevailing Luwjs and thistoius which by the literal Language of the 
iStatute is delegated to tlie Coniinissloncrs. 'The eventual lavi)our of framing 
any Code or C/odes of I^aw^ which, aiccording to the \ iew's I have slated as to 
the right Method of accomplishing such an Ijndertakiiig, would call into 
Kxercise, not only great 1 *c>w<ts of Mind, but extensive Learning in the esta¬ 
blished municipal Laws of* some ci\ ilized C'ountry, if not in those ol' our own,— 
some Kxperienc^ and Knowledgt? of their actual Dpcralioii mid Krtcets,—some 
eoiisidcrable Learning in .liirispriidcnee as a Science.—some Acquaiutunce with 
the Laws and t-oursc of adininlsUTing Jiislicc prevailing in other Countries, mid 
particularly with such known Laws and regulated I'oiirse In adininistering them 
as subsist in India,— and, ti?ially, some considerable Accjiiaiiilaiice witJi the 
general Habits and (aistoms peculiar lo that ia)iinirv, is no more than alluded 
to in the Statute. ^Fhe Lnclertaking, if appliiai to any com|>ri*hen.sive Dcfiarl- 
inent of the Law', would, under tlie (’liargv of Persons possessed of* even lliowe 
eminent Qualihcations, pnu e one of'vast laibour and a Work of Time. It may, 
however, have iK^en contemplated (tlu)ugh the literal Laiigiuigv of* the Acrt 
hardlv warrants iliat t.'onst ruction) to delegate this 'Task, as well as. t hat of 
ttscortamiiig and colU'cling tlu^ Materials f(M‘it,’to llu‘ present (\>minissioiu*rs ; 
atid I bv no means ]>re>ume ti) olha' any Opinion as to their re4|uisite i^ualifica* 
tions for tlie former Duty, further than by testifying my Keason to ktiow jht* 
Hoimily that One of the M('mbers ;it least of tht‘ C\>mmission has no iiicon- 
sidcrable Learning in tlie Knglish L:iw, amt has al>o liacl ninc'h Op|Kirtuiiit y 
of observing how far the Oours4* of‘ Proe(alnr<* uinh r it may be applic'able to u 
Country similarly situated to India, and that other Members posr,ess extensive 
Acquaintunci* w'ith the Laws and (’iiMoms prc^vailing* in this (^>unlr\', and tlie 
Regulations of tin* Indian (lovernnients. 

7. Hut be this as it may, and \vhether I am inistak('ii or not in my iiwn V'iewft> 
or in those ol'llie Knglisli Legislature as t<^ the right Mi thod of eorlifying l^ws 
for this (\mntry, and as to tin* (^nalifi(‘ations of th<»>e who shall aittanpt it, it 
ii 9 plain, from the prt^lnninarv Lctit r of f hosi* < Vnumissioners who have signed 
that Letter, as well as from their Annotations f>n the propost‘d <'odi*, and indeed 
from the Quality of the Code itself, that such a Melliod of drawing one up has 
not been adopted, 

8. The Commissioners intimate that they liave so far pursued thos<‘ prelimi- 
nary Steps pointcal out by the A<‘t'as to have inadi* Iiujuirx' into the* prestad 
State of the Penal J^aws prevailing in Iiulia. They have taken Siiggestir.i^s 
from all the Systems of Criminal Law there admitiisteied. Thiy have fiirf^i^r 
TOmpared their C-ode, not only w*ith tlu)^e Systems, but. also in somt‘ dc'gri^; 
with the most eeleVirated Systems ol’ \\ estern Jiirisprmlenee. 

9. This indeed is not exactly' the d ask prescribed by tlie Statute, and it is 

a far more laborious and <rxtensive one if criticallv perh>nned. No mure, how¬ 
ever, is probably meant than sonu^ genci-al and cursory Kcrfi rencc to siieh* 
fMreVailtng System of Law in t-iiis and other (‘oimlries ns the (^oinmissii^iierH 
were not theretofore aeqiuunted with (except, as it seems, the Laws for 

Louisiana^ drawn up by Mr. I-#ivingstone), and the A<loption of sonx* Sugges¬ 
tions which on such a <*ursorv Kcderence might- cwx'ur. 'Phe ('oiniiiissionen* d<i 
loot profe.ss to have proeveded on u protVmiid or familiar Knowledge ol’ alh if 
tndSecd any, of thes^e Systems; and as legards the Systeiiis of Wc‘?*ren/ Jans- 
pradeiv^e, ^bey naturafty allude to their'^^eanty Means of Infornmtion. 'Phe 
Criininal I^Wj'howevcn"^ as administered in the Provinces, was probably pretty 
w«il known to severed of the Members of the Coinmission ; and it may have 
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E»t . 

but KraUXabour in that inquiry* The 

und&ortuim^^ from Absduoe and ill He^th,. liem altbgbi^ieK 
Time when thoi^ Servtcea >wcre most Tieetled/’ lJuder theiie^Oij»:!Ui^ 
and consi(lerifij;if how much Time must have been expended in the aijtiiiil-^ 
.drawing up of' the proposed Code, it cuu-^ot be supposed that in the course 
Two (rificient Years much '^riine or J-sibour was devoted to the critical Kxamina-? 
tion, and still less to any orderly digesting, of* f>tber Clrimiaal Clodes prevailing^ 
in tljis or any other Couiitr\'. 

H). Such lleference as Was ituule to existing Systems of Caws led the 
( U>nimiHsioners at once to idmiidon them all as Material^'out of which to digest 
a Jlody of Penal I^aw, and liiey avow that their pn>posed Code not a 

that tu) existing System lias furnished 


Digest of uny existing System, and tl 
e/?e/^ /4e OVo/e//////;n/7r ” of if. riii'^, i 


if a.pjx ar^ to me, an easy and 
('oiisiMi .siuu, M)nie of w'hose 
and all of whean have been 


ih 


P* ri'^d of searex* Two 


tn my Opinion, is a Demerit fatal to 
the whole Work, 'i'o invent a new System oV Daw, (ounded for the tnost ptMTt 
on n Knowledge and Kxj>erien(<- oi Human Nature, aided by such cursoiy 
Kef('ix;nee to existing; Systtan.- iuid to loeal { as haw ht'en notuxd, and 

not without some (,'onsi<lerfition of the IMiilosophy of .lurispnidcncc (the 

Legnm leges,” as Ihieun bett.t r t<'rms such Learnirig, and some of wliose 
Maxims may be Irtu'eal in tlut Di tjiur-.if i.ns aeeonipanymg ilns t .‘ode), is stated 
by lh(‘ (’ommissitvners to Inr/e |»i'»\e(l h\’ no nuap > ‘‘an <*asy and simple 
"IVisk.” (,’oinparafi\<dv, lK>we\ r .sill) fh<- Proixasof dige.-t ing a <U>dcbythc 
f bourse I liave suggested, tin* 'fast ha^ h('en, 
simple one. If has heen aeeoii^}•!i-hed by the 
Members haw betxi at various Tnues ehanged, 
iiuieh em])lo\ed in oilier hgsshjitvt' ; 

ertieient \ ears. Hy the (’oui -e pur^iKd 1\\’ tie' < *onu»iissi<Ka rs it. apjicars to 
me a very “easv and simple 'Task/' ( \ t n lor ‘-ignorant and in<*xperienceil ” 
IVoph.a f i e(»li< «u t a IVainl C('.ih‘ <»1’ a /hff/h/ J/ff/r/rff/fif/r (jun^Uji ; but it it> 

u 'I'ask whieh, in mv Opinion, sni p:‘-th«.* n.ost gig:rrUle l\iN\ers ot' the mere 
Intelleel, to invenl o!U' for « jiopii'U-", e.'vilt/vd. a.;*.'! pi*>s]jc*roiis Dmpire, 
(whatever mav be* llx' ('ast* : • nu:;*.!-' sn* di n- \\ 1 • loi ined ('ilonies t»r Asso¬ 
ciations of barbarous Pe^iple in early Age* ) N\liieh -^hall ^urpa.ss in Adequacy 
and inhcTent Merit tin* best, existiiig i-»odv of Penal Daws, all other Ciuides 
being diseanled save* su(*h as have* b(.a‘n eonsiiU^d in tlie piesent Instance. 

ID While obscry ing on the Mate rnib and Information whieh have been 
c'cuisidtc'd nr rejected b\ t he <'ennui'>it>n< rs. 1 ought nol t<^ omit any Notice 
of C)ne Author who seems great In to hi\e inHiienceil and in a great measures to 
hav(‘gui<h‘d them in the PrepMaPen oi llu ir Work. ( am aware that the late 
.Mr. Di\ingstoiie, the* Prqjtx'tor of’ tlie Doui.*%ijmian Pcmal Co<le, has Ix'cn the 
»SuhjcM‘t of unsparing hadogv anKing a i*ei ttnii ( hiss t)f slriiiig 'Thinkers, as having 
introdiu-ed into jiractieal Operation and c nfoietal by powerl’ul Argument many 
of the l.>oetriiu‘s ot‘ Mr. flenthaiu in IVnal Degislatioii. Some of Mr. Living¬ 
stone’s 'Temets, however, the <.-oimnissioiu'rs theinselvi's eontest. and I must lie 
jillowed also to ex)>iess my own Dis*-ent to othe rs, as well some whicdi appc‘ar to 
lJ^pve been adopted by the (^»mmi'^-ioners . s some whieh it was not within the 
Scrope of their present '^Tusk to albuU' le. In short, wldle many of the* Principles 
adopted or rccomineiidcd by Mr. l./ivingstone nrv b\‘ in^ iLi<*ans new, most of his 
renlvNovclties in Theory and Di t.ad arc' l ither eontc'stcxl or rc'pudiiited hy such 
Statesmen and Dawyers who an* most giiide<l by Dc*arning and Experience. 
\Vhile the Merits of his (Opinions uiul 'Ifis ladnuirs, therefore, arc* m> very con- 
t»*stiblc, and almcist totally untested by the Sanction f)f their Kfteets, it scx^n1S to 
me pixnnaturc to pronounc*e upon his i‘haraetca- as “ an c*minent Jurist” rather 
than an i*ioqucnt F.ssavist, and the more* so as he himself apptars to lament his 
Deficiency in jurisprudential Deaniing, and alludes, almost in the very Words 
of the Connnissioners, to his “A erv scanty Means of infewmation.” 

12- It would Ih* e asy to point out those Tenets of Mr. Livingstone, the 
Soundness of Avhicli is at least more gc*nerally contestcxl than c'onc*eded, did 
I not fear to wem- out that Attention wliieh is probably wearied ere thi», if it 
haa been cxc'rcised at all. liut a more j^ertinent Kcasoii for niy noticing the 
marked Deference of the (fonmiissioncra to Mr. Livin^tone's Labours ia, 

I cannot but apprehend that they have l?een mainly influenced in their 
tempt for the &gUsh Penal I..aw, and their Abandonment of,all 
and:i]^pq«t therepu,, as One of the SysUms of Law 









' _^ 

^ iifkieJi it is hiird h* fe iJi i*^lity mtsleicl 

, occasion for thto a^fiiieonCeption of ot.hfers. 

toices out in forciblea long I:^iiit of Atjti- 
-^FolBes'' which hnw th:>m'I'iinc to Time .ohnracUuiaed the English 
iPfiffiiciAi l^ttws, and the Principles on which some Piirts of it. arc founded :'— 
QcioQijBt^ the L'se cji‘Tortim%—l><'ninl Couusers Assistmicc? 

to the Accused, — C^orriiption of BIckx.!,- burning of Heretics un<l Witches,—-in- 
i^crkninatc Puiiishnu'nts of i><'ath ibr the ino«l. enormous and the most trivial 

• Ofifeiiices, — unintelligible'IVxts of J^aw,. and Legislation in 1-cUers 

qf Jilood ;-*-“aU li^iosc i>isgnuH*s of the ( histotmiry Law and oi‘ the Statutes, in 
barbarous or infatuHted IVriods, present a sutfieieiitly odious Array to eondenm 
aay Penal l-iuw that, ever existed. But ii'ihe Commissioners have (as I confess 
wpears to inc not improbable) rested satisiied with thi-^ llcpreseutation of the 
ilMglish-Criminal I.uw, it is enough to say that they have mistaken a distorted 
View of Laws no long\‘r existing, -all of which have benm long obsolete in 
Practice, and almost the whole t^xpressly aiimillt‘d, for a Pattern of that Law 
which (with the Kxeeptimi of a few eoniested Points is adiniiiisten^d by 
enlightened Judges among a satisfied isud eivili/.ed IVople, with at least 
Paimess and Kfheieiuy. It does not appear to me, indeed, that Mr. Living- 
alone aims at g<*nerally elmnuterizing the Lnglisli Law as aetirally existing, 
at any One 'rime, much U ss as it existed when lie wn)t(\ since Mhieh so many 
important Amen<lna'nl*i li.-ut* been m.-ale in if. il lias, lio\vev(a% bt'eoine of 
late Years a Piediion to deraeeijiu tiu* English Criini ial LaM" itself', and the 
Administration of it. h lii’s n Ketling whieh appears tt» nu* founded in 
IJtdusion, and in no ‘-mali d<‘g'it*v lo tK.\'e ; rt.o n iroei the suia’cssfnl l'^.tr«>rts 
recently nauie for tlx Ana'lioraiioo i-i' ?n)ine Portion'^ of it ; for th<' l*ublic arc‘ 
apt enough to judge of the l>u4k 1>> tin* S:nuple. 

14. Ah tlu* Principles wiii(‘h h:i\'* iieiieiU’d 1 la* (.^»ininissioru*rs in tlu'ir 
Composition of tluar f '<Hie are sel forth i'» A r<inineiit, and as the grealta* IVo- 
pricty of lh(‘ir <'onr' •. or, eoiitr,’V\ < i‘ ih !i \^in h I bava* iifesunad to 

suggc'sl, must <!.])(:; i ..Ksinr- on tii ■ Jie/iife <.•! '/w.-.e of those PrnieipUvs, 

I will CTii\’e to c*nI;'!‘g'o a. littU- in {!.e v> a r of uu! •! tlann. I must at the 

same M’iine tlejave te :tli (’hj»rg('oi‘MaiiguU \ in ihong, or in \ (ait nring an\^ 
Remarks on tlie Detaii.s (',1 lli^-tnid* ii^^elf. '[ he ('of.iiin'ssioncrs indeed sa^\, 
that the be t (’ole'' extant, 1 * nvhg;aa: lU f-ril it i'^erl. wotdd finnish Mat.tta* 
for ('ensur*' in ' Vi vy Pn'ie. Surci\ it < :n, h:n!l .' be meant that tlu* 
»SVstems be■'«( arranged and i>e t l a^'tiom 't b\ tlu’ P\p *^i<aHa’ of Ages an^dl 
of them open tr) ///-v/ ( \a)>.ni\ in <‘\ ry P.jg?.- ; neillna- ^■.•n i presurnt' it inlendfal 
that the pn*se’‘t (’ode n<» naa\ o[K n to fin -n.d ///•*/ ('ensure than the birst 
existing (lodt's, But it’lift- is tiot nnani, to ; 
of Law is open to (feieaire. i l(» 

in Existence is op* n r* nnnicritcd <':ivii. 

15* With the Kn<;wled*:ve of tlie pi\ xailling Sy'^leiris of l^aw luajiiired or 
pwviously possessi'd to tin* Ivxtent wiueh let * btan rtd’cired to b\’ tlnan, th<» 
Coinmiftsioncrs oliserve thad they ba\e tan^ lesr^ fb'inet nua' in ri jrrttn^ thf*nt 
all as any (.Jroimdwork of their pr<ij)oscd t iru, aje! i:; introducing a now 
System, inavSimieh as ‘mIkmc an* not th< same (>bje‘1i<»n< to Innovation in 
^^Pennl Lccrislation as to IniKoatio.* alter ling rrsfnl iVi^hty of Projierty/*^ 
Without disputing ut>on W’ord^, as c xehidiMg the ide:*. of ('rirninal Lawatrect- 
illg WA/erf/i/g/fcAv <)f Property, I cannot admit the d’nitii of this as a general 


ly tlia\ life, and all oilier Systems 
. .V n«»lhing at all, I'or (‘verything 


If 


appe 


ars tome lhat (d'iminal L-aw i- fcamded for the most 


Proposition. 

part on the Principles of nnnr.m Nature its<*h, that I^aw whieh prevails in 
HCtoal Practice, and which iv usually conson;;ni with those Principles, will 
leBiat d* all bear Innovation. 

>16. The lieai^ns assigned for rep^cting tlu P( n:d Laws prevailing in the 
Provinoes of.India as a (irottndxvork for a sy stematic g(d)end t’odc of (friminal 
Law for India are forcible and obvious. ! hese Laws arc inconsistemt with 
each ojbhcr; they are soirivtimes inconsistent w'ith plain Justice; they are iTuide- 
aud vague in point of Kxjircssion. But although this as it 

appf^rs fo im, tmtat 1^ have paid so much 

t fe feri^ee to- thia ^iif fiaw (which they hsivc denied to all others ) a*s to 

'itH Provisions upon 7leo. 





M reltttimg 

thpgtf-febilSiig to ^^Otfencen against the 

I oonsiacT to oflS:»icl as much as ai^ ^ 

noticed; and I must take the lil>erty to add, that I think'the ChaptieBPa.>ldr^ 
the Cede in wliich these iVovisions are incorporated are among the most !&«d^y 
in the Volume, At the «anu‘ Time there cloes not apj[xiar to me just R4Ettfl|dn 
for excluding altogetbcr, us a component Portion of the MateTials of a ,, 

Code, such of them as derive their Force from local Peculiarities in the liabfto 
of tlic IVoplc or in their ('ondition. Neither does it appear to me that the 
Mahomedun l^aw or the Iteguliitions of Government have aliogetker super¬ 
seded the Hindoo (/riniiruil Law, thougli those* llc^gulations have certainly 
superseded in a gr(‘Sit degree the Mahoinedan ( h'iininal Law. But while the 
CommissionerH animadvert t>n the Quality of the Provincial (Criminal LaW^ as 
set forth mainly in the (loveniineiit Ilegulations, it seems to me that they 
might have poijited out the obvious of Iheir Imperfections, namely, that 

tiiey wor<‘ framed as Lxigciic*ies appeared to arise, hv those who did not apply 
to Vlieir 'Ta-ik any lA'arning or A(M|imintaiiee in the Iaiws of other (.'ountnes. 
They did not, any more than the pres(‘nt ('ommissioners, take as their Ground¬ 
work any Sy stem of ('riminal l^aw whatevei ; and if iti attempting isolated Law 
upon pai*ru*ulur Sulijeets th(‘sc 1 rnpcTfi'ctions ^iauild naturally have resulted (for 
1 ean testily tluTC was no W'ant of'rah‘nt in tlu* Composition of some of those 
. hrand<'(} by tin* C'oininissioncrs as among tiu* worst of tbcin), there is still , 
gix*ater Reason to t*xpeet tin! same Results IVom Klforts similarly applied to 
the Preparation ot' a general Ihidy of I^aw. 1 shall Jiave lu^ea.sion indexed to 
point out the same Defects still more palpably display ed tliroughout the Details 
oi‘ this proposed (’o<le. 

17 . 1< will not prol»ably appi^ar a Digi\ ssion to illustrate the ('oiisecjuences 
of an inconsiderate Deviation troin prcei'iU'ntal Forms in the (kmiposition of 
substantive Laws, by a Rcderenec* to the* A<‘l oii(io\(M*nment, No, XI. of 1835, 
commonly (ailltMl tin* /Vr.v.v ,/fV. '^1'lu‘re is the le>s Heasim for considering such 
Remarks iiiiperthu*nt inasmu<*li as tlii> Law is in a ManiK*r ingraft eel into this 
(,/ode under (Miapter XVII., and it inav al ail <*\ents answer a useful Object 
ti> cull the* Attention of (lejvcnmienl to the Necessity e>f its Hevir^ion. 'Phe 
plain ln1(*nti<»ii i>fthis A<‘t was to see-iin*, by Ihc* Mc aiis of Iilentifieation atlemJed, 
the R(*sponsibilily of Pnl>lishers of periodical Papcis. 'I'luTe is a Preceilent of 
loTig staneling, in the Statute of 3S (ieei. III. ('a]), ss, of tlie l^rovisions for best 
ae*(*omplisliing tliis Obj(‘c*t, wlii(‘li, tiioiigh not so eom}>lctc' as to ]>reelude all 
Possibility of Fvasion, has answiavd passalily well in ])raetieal Operation. 
Tliese Provisiems,• e\i*<‘pt as su[)j)lying the* mere Princ ipU* ol* the Law, have 
been east aside* or left uimoli<*eil by the I’raiiar*' <if‘ the Act of Ciovernmeut. 
Such, however, is the \'agueiu*ss and such the palpable Omis'^ions in the Clauses 
oi'this i\et of (iovi'i'innent, tliat, as Fxpeiienet* at Madras has shown, it has 
proved fri>m the very lirst totally inellieieiit tor any Purpose yvhatever; and, 
exee])t as shoyying the Ohjvrf i>f (Jovernment, it might as yvell have never been 
passed. It is not yery eli*ar whether hotit Printer and E<litor (supposing, as is 
custinl, they are diMereiit Persons,) are required to be registered. Hut as the 
l^rinter i*jm hardly fail to be a Pithl\slivi\ in legal Sense of the Term, it is 
suHieient to satisty the Ai*t that tiu* 1 Vinter alone should be registered. Any¬ 
body <‘ngnged in the manual Printing, thert lbre, yvould suffice for the Purpose, 
ami anybody etmeerned in deliy'cring out the Papc’r will answer the Term of 
tlie Pnhrishvi\ it' both art' re(|iiirt*d to be st» regi^^tert'd. Neither the ac.*tual 
Editor nor tlie actual Proprietor lu'cd lu* so, ami in iVaetiee tivvvr svarcehf are* 

1 have knoyvi) but One Instance'ot‘it. Some triydal Persons,—Xatlxx's usuaily,— 
just so eonneetc'd as to ansyver fcanZ/tf the Description, are accordingly regis¬ 
tered, yvhose Name and Responsibility aie of no sort of Importance. Moreover, 
as soon as the Parties, ol' eitlu*!* or both Quality, (such as they are,) so Tcgistcjred, 
leave the PrrKifirnrjff^ there is an End of all their UesponsibiUty, and 
iadwd i>f nil Jnrhdh Pon over them ; for it is only on leaving the lerriiiJries of 
Indin that antf new Registration need take placed When that neic Rcgisrlratioi] 
:doei? become it is only ‘‘ n Printer” or n Publisher'’ need be regia* 

tored, and he may reside in Pari of those Territories, ^rheie is no liesideace 
of any IViiitt'r or Publisher required to lie registenxl; there is no paiitksHlair 
• Magistrate (k^sij^nated before w^bom the Uegisiry is required to be ^ >■ 

there are Variety of Magistrates, of various 

* ■ ... 


ly'Others in the iiilsi 
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^ /V? PcB»ltkw^ lui^ jao p«Fti^ular Jari^ 

j*tpai»t«^ out eitlHsr of aAjii^ciitmg m levyipg^ theiu. The««e aio 
Omissions apd Oticertainties, for I could show some in 
f^ioty single Clause; but I conccu’e they are sufficient to show that the Act 
-Wfcltor prescribes than precludes^ every t'acility for avtnding Detection of the 
(.parties responsible for Publications; and in fact on the only 'Iwo Oceasioos 
/ wlieire Identification imdcr the Provisions of tliis Act mus utU^mpUni Failures 
ucGurred of even tixinir thc‘ nomhml Parties registered, from tho. iniuteqiiatc 
Ii«anguage of the Act on o/Aer Points than those above noticed, * 

• 18, To return, however, Iroin this Digression, the .Keiisons assigncil fV»r 

.re)OCting the Criminal Daw of Enghm<l prt'vailiiig within I he Jurisdiction tdthe 
Tbree Supreme Ccnirts as any Cl round work lor the proposed Code are, that, 
lat, it is “ a very artificial and complicated Systt^rn ; 2d, a h'orciga System ; 
Sd, framed witliout the lea^^t Referciu'C to liuliti; tth, is generally consuiere<l 
to require extensive Kcfonii ; oth, and pronoiuu!C‘d by learned ljaw>ers to h«* 
‘‘ so detective that it can he retorincd oidy h\ Indug entirely takcMi to Pieivs 
** and reironstructed.” None of lliesc Pi>sitions appear to me to be well founded, 
nor, even if they wert' so, to sii])ply mleqiiatc Reasons for thus rejecting that 
Body of Law s. 

1{), I'irst—1 am altogether unable to account for the Opinion of able and in* 
tclligent Men that the Systi tu of English Criminal J^aw is wry arfi/icifti and 
complicafed^ except hy the AsMiinpti*>n that they never can liave scriitinously 
examiruri it. M )* rnvn Opinion ot* it> being simple, and eU'^y i>f clear Appn‘hen- 
sion, is founded, not only <»n )H‘rsonal Kx]>erieiiee, Imt on a Reference ti> the 
common Kxperi(‘nee of all others profosionally engaged in the AdnnnistrHtii>ii 
of it. It is a Dtqjartment of the l^aw the I’dements of winch se:free occupy a 
Volume, and tht‘ whoh- llody i>f which, eoiitaiiud altogether within 'Two or 
Three, is so easily mastered in .the (‘ourse of a few Mouths Study and of a h*w 
occasional *\ttendanees in ( himin.d Courts, that PraetifioncTs engage* in it pro¬ 
fessionally, and Judges, whose whole previous jn’ofissumal Lite has betai 
devoted to a totally ditVerent Line of Practice, undertake the Admiiiistmtioj) of 
it, witii n<» otlur Iheparation. Many obsolete IVaial Laws theri.* undoubtedly 
are, of mere teniporarv or local Application, wliieli, iiimidled as they an* in 
Practice by CJianges nt’I’inies and C ireumstanees, it bihoxes (iovenunent to 
annul likewise* b\‘ Aufhorit\'; but so unknown and uiinotiec<l haM* th<*y long 
Ixjcn, that it required no small industry in th<* Kiigli^h CoumiissiniuTs to bring 
them to IJght ; they eaii hardly, tln-retbre, be eonsldered as won ml up in th<^ 
Sy'steni of Kiig 11*^11 Criminal laiw, though they may be looked on av colllpo^ing; 
an ugly Exeroeem e which deforms it. It is true, also, that that liraneh of if 
which regulates the X'nftr.sr of Prnrrdtnr invobes many formal 'l\e!nn<.'alities, 
the Meaning and Reasons ot v.hitli art* not at ti cursory (»lan<*e a]}pari'nt, aiul 
the Application of the '^fext Law* to tlje niidt ifariotis ('oiniiinal ions of* Cirrum- 
staneeti in Lifi* ne<*essarily (as must be flu* <his<* yvitli ewry Svhlem of 
however simple in itself) supplies Eood tor Casuistry. (leneral lin})ressions of 
this Xature have jK'rliups mainly e<mtril»uted to tlie Deniiiu ialion of this liojy 
of Law by tlie Indian fa^iijimissioners. Rut, iji the first phiee, had they 
examined the Subject with but ever so litthr Crilicisni, they would have found 
as well the sound Reasons the ('qnvenit-nee, if not Neei^-^it y, of those formal 
Technicalities, and the ( •omprehciision of them wouhl have lKa*n jiroporttonally' 
facilitated; in the next phua-, tliey would Inne rukiiowledgcd that tjje reporte<l 
. Cases arc hy no means extensive,—often unneeeHsary Illustrations <if phiin 
Texts, —and that no Stint can he applied to their Mnltiplic'ation, in the propo.se<l 
• and every possible t’odc, other than the Diseretion, souikI or otherwise*, of those 
> who may choose to raise Questions, and of those mIio may choose to rejK>rf 
s. their S<dution. It is to Vie remarked, however, that /Ac ('oursr 4^f Pruvvdure in 
-ladnimiateriiig the Law forms no Part of the ]>reseiit ( Jode of the l.aw ilmd/Uy 
be administered, though unquestiojiably it must he considered as forming ]*art 
of that and of every" other lirHiicli of I^aw. I eanncjl agree, however, that <*ven ns 
regards the Plan.of Procedure by the English i'riminal Law t^ueh a Svst<*in 
can be considered as ariyivifd or complicated^ tlic Reasons of which are jdain, 
and-the Bxpediency of w^hich has stood tho Text of long Expc^ricnce, and the 
f r whbfo Bearing of which are comprehended by ordinaryAlhidswitliEai ility- 

that smuld this Code ever in: hrouglat 
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3^'be 'f;t»i’ted upon, it .before it catt^lMMMMaNs liiMMsneftllJr' 
be 80 many and so argumentative as to rend<^ the ^steai. ef .iLmvoNMil^^ 
tbeieby incalculably more complicated and difficult of Oomprekensiemt 
it becomes tsjinprt'bensiWe at all. * 

'20. Second_It d<K*8 not apijcar tome that any System of f^^riniinal l.<aw wht<^- 

b^> |»revailetl under the Sanction ot long Kxperieuce in one civiliaed Country cart 
strict!}' Ihj i;onsidered to Ik- b> any other Country whidi deserves to brt 
similarly <rhiinicterized. M<MiU-stjuicu does indeed apply grrat Laming and 
Sagat;ity (much of whicli, jirofonnd and interesting us his Disquisitions are, I 
will presume Ut sav ha?. In'cn exj)en(le<l to very little practittal Purpose^) to 
manifest how lyjws ol‘ evt ry Qiuilitv are and tuiglit to be attenijMjred to Times 
and fhrcuinstant;es, and to the ('oiiditions and Habits of different Countries. 
But, as regjinls the 'riieory of (!rinu;s and I'miisliments, us well the I’oaititm 
itself'as the Do<itrine !i|>plie? in a very j»artial Degree; for the common Consent 
of all politi<'al Amsof’iutions, liowt'vt'r nidc or liowevor advaiured, and the com¬ 
mon Voice indccfi **1’ Narur<‘, stamps its Vint on most S|H'cics of Criminality. . 
Still more uin I at a loss lo undf i stand how aiiv SvsUnii oi' I^aw can with strict 


Propriety he called Jordan wliiih obtains in IVarrt* aiul Satislaction among the 
HujMirior and lust iiiibnned ( la-^^cs ol* a Popnlatir)M, lioin M'hat4‘vcr Sources 
originally introdiicccl. He this a.> it may, the only rational Imputation agaiiint 
any System f>(‘ J^/iw, wlictht^r aeliially foreign or but recently introduced, is its 
Want of Aflaptalion to the Feejings or Interest'^ f>r political WtdI-bcing of a 
(Community. Modified as the Knglisli ( riminal Law is in this (‘ountr\% I think 
it would l>e vain to setrk any Hroof of such (ncomjiatibility. The trite (charge 
of a Lawyer’s narrow-minded Higotry in tavotir of Laws most fainilitir to him 
may and pnibably will suggest itself, when' tlitit of Ignorance of'other Systein.s 
of Law' woidd bo more apjiropriati*. 1 w ill not, however, assumi* to say that 
(lermany or I’ntnee ntajf not. furnisli a (!ode as*well adapted to this tUnintry as 
tliat of mv native Land. At the same'rimel will not serupli' toavow m\ <)pin- 
jon that there is something morbid in that atfietf’d (’ontcm{)t for the Kngiish 
System or ('riminal Law which has i»r.waik*tl of iaU' Years, ami most among 
those who liave taken least Pains (o niwlcrstand it. I -[ion this 1 havt* r<*niarketl 
before, ami I shall but add, that this Fi'cling towards the Mngli>h Criminal Law 
has betai rather invigoialc'd than dimihishetl b\ tin* indiscriminate ICulogiuins it 
was f<>rnK*rlv tin' f ashion to cnciimi)cr it with. 


t2L '^I'liirii. 'Pliat lhv‘ Lngli>h ('riminal Laws wt‘rc‘ o"/if//;f///// //7//f/cf/without 
reference to India is indeed true, and if efiiially true that soim* ({HThaps 
many) of tlu*m were iVanual without referenee to Knglaiid itself'. Some have 
beeii introduced from (iothi(\ some from evcai higher < '<'ltie Sourees ; some from 
the Homan ('ivil Law ; some imm tin* Caium I.<aw. Such liicpiiries are curious, 
but they appear to me to be idh*. Hut if' it is meant that the English C-riniiual 
Law where it prevails has b<*en htfrotfurnl without referenee or even without 
Aduptuiit)n to the Condiiion and nal>ils of the Peojile of India, that is at least 
a most unguarded and erroneous Assertion. What ('onshleration may have 
lM?cn given to that Comlition ami those Habits in inrnKiucing the ('riminal Li^w 
of Kngland under tlu* (dmrlers of ihc Presidenev Ckmrts passed during the la*t 
(Vntury I caiuiot say, further than tluit I presume it was but little, if any at all. 
Hilt a recent Stalutt* has passed (J) (teo. 4. ('up. 74.) which has been exprc*ssly^ 
enaeteil for settling the Administration of the English ( riminal Law in the 
Pivsideneies of Imlia, ami which saiu tion.s ami adapts the greater and more 
impbrtant Portion of that I.aw: and I must ciinfess I see no eogent Henson 
for rejecting (subjeet to trivial Moditieatiems) the >\jTplic!ation of that Law, as 
far as it g<H\s, and apart from an\' ('onsidt-ration of tlie (/curse of' Procedure, 
throughout all the Provinces iiiuler the Hritisli vSwav. 

22. Fourth.- Thi\\ the English Criminal T.aw requires aw/ic Kefonn may be 
conc'cded. Whether that llefbrm should extend to a few though important Par- : 
ticulars, and wliether it should be applio<l to many t hough minor PointSy m a 
Topic; of much Dispute, and of imdeviutiug Vigihinee on tlie Part of' the 
laturc ; but that this Lavv is rfw^rr/ic'm/ to require 

is what I can by no means admit, or that it does in fact requirc'^llicm. ^ HC^ v 
the contrary, 1 e6ncei^‘e the Pro{K>sition of extensive Kefomis has only ht0A r. 
broaehod .to be repudmtetl by almost all who have considered the 
by all^ th^: judicious toid experienced I^awy m 



' .^kte Co(ntm«t9Mfdir^' 

•' 4mw»K mk it is, it'-iifl'iMM 'iivortll^’'of'that T;^tk>ur« " 

%iKlw ^t, independentiv of oUief ‘RdEolmiiB, the Ki^lbh Ciiiuinal Law is 

8»l(Mi.-'*‘ to require being taken entirely to Pieces aod^reconatruoted <m account of 
^rhifi is a vtisyue, an<f tc> my Mind; an incorrect Exuression. A 
Body of JLaws may require lleconstnietion, although ever so exc*vnlent or even 
dbor in theikist^ives. A lleconstruction under siidi Circumstances may mean 
no moae than -irw/v^e/zi/v//, Omission of expletory Matter, and th^ Auniilment 
of obsolete mid inex|H*dient or i^ntnulictory Eiuictuients; and this in fKiint of 
tact, appears to me the' tnilv Object of the KngHs!i lx?gisliitun' in appointing the 
Eagtisdi laiw ConiMUssioiiers, for almost precisely the sanu*^ I’urposes as the 
. Inman Commission, to int/f/ire and rejmrf on the State of Knglisdi Law; not 
with a view that the English (..Viminal Law nhall be pulled to Pieces, and scat¬ 
tered to the Wind, and a new Systian construeted, but with n view that it shall 
be eventually and ttdapN'd^ anil neuda arraufjspt^d^ as sinai as thi' Mate¬ 

rials and Means shall have lK-i‘n eoliected together, and a t ^ai si deration shall 
have been maturely had of such Additions and Alterations *^**^^^ 

moat pai*t trivial, as I concei\'c* they will be,) as may havi» iK'en suggested by 
these learned I^abourers. Hut if this is the only Hofonn contemplated or 
required for the English ('riininal Law, I I’annot admit the Justice id* this 
Reference to the Opinions and Measure's of the EnglisJi I^aw ( V^ininissioners as 
a Ciround for repudiating a similar ('onrse as ivganls thi* |y'<‘vuiling iaiw here, 
or Ibr rejecting the English IVnal Law, as suppl\ ing a safe and firm (fround- 
work and ample Materials tor constructing a Penal ('odi* for this (’ountrVt 
subject to such Modifieatitni'^, with respi‘ct tii the (a)ndition. Habits, and Usages 
of tiio People, as till- Statute- organizing thi> Indian Commission points out, 

24. 1‘onniu^sioiu do iii^t a>-<igM any Kea>onN for rejci*ting all /o#rWg7/ 

Svstem of IV'nal l^aw hn a (.irmniilwork of their proposi-d t‘oile. As J know 
little ot‘ any One of them, 1 cannot say that tluri- i> any bi itc'r, nor will I pre¬ 
sume to say tiicN* are all worse than emr v)\\n. ''I'hc coinnu>r» Ignorance which I 
mav without f)dcnoe suppose* prt*\:iils and liki*l\’ to continue among the 
Commissioners, whoever, they may hi*, of l-'ori*ign Systems of Liiav, e*oinpare*d 
wdth their Knowledge of that <»1 our own (*ountrv, will always be- in itself a 
sufficient Kca-on fo»' not n-sorfing to any I'oreigji ('oehrwilh a view to its Adup- 
iiition to any Part of I hf- Hnti'^li Dominions. At tlu* same 'Piiiie I am of 
opinion that it would lx* be-lti-r to resort to an\ Hody of t'rirmnal Law prr*- 
vailintr in a highl\' ci\ilizccl Eoreign Nati(»n, for the- Purj> 4 >sc of Adaptation, than 
to construct a ( xxU* without adopting any e-xi^ting Sy^.^tem of J.aw \vjiate*\'t*r ns 
a (Trouiulwork of it, 

2o. in tlie Ihir^uit oi’ m\ invirlious 'r.-e^k I will now advert to some 


Particulars poiiiti-d out !)y the (^anmi'-sioners as chal^u•tt•ri-^f ic Me-rits in their 
pro]>osed Coile. 

26. Inde^pi-iulently <»f the intiinsic Qualities of tin* Laws ]>ropouii(leei, a 

superior Degree of IVi-ci.sion and Simplicity has been aime-d ut in tin- l^fitnguage 
of the Text, aided by a ce>pioiiy I’sc of Illustrations and Eplanat iotjs. • 

27. The Coinkuissioncrs vimlicatc- tin- Propru-ty of tnakiiig a Hody ol* l^nw'H 
«50 plain that tliC IV-ople at large slinll e'l<‘a.rly uiah rsla.!id and be- aware of it. 
To exj>ect this, as regiirels the l^rJiws f>f a < ‘ountry generally, or eve*n in a minor 
degree, appears to me <]uite- cinnijerie-ai. 'fo expert tin- Hody <if Penal l„aw«of 
a State ttnder which ('rime is n*stniined ami punishc-d dndl jw: knowm and 
understood by the hiwest and most vieion-' IVntion of the Population who are 
the Objects of sueli Lmv?* seems to me equally vairi. Such an ' Attempt, 

I conceive, could only be efficient in a ccnuparatively small Community of 
Barbarians. In all prosperous, ei^ilizcfl, and po^niloiiM Omiitries tin? l^aw 
neeesi^axiiy becomes a Science; its Rules multiply and become complicated in 
proportkem to the almost infinite A^'ancty and (Jradatioiis of Rights and Wrongs'; 
all that con be. hoptrd for is, that a certain and coinp€-tent Portion nf the People 
ahould gain a thorough Knowledge of its Eaws, so that from them may bc^ 

a geiieral Notion of' the Rules which guide the Diapc.»rf8ation of Justice, 
and trough: them may be att^^ an octeurate Ascertainment of those- Rules, 

' and an Assurance of &eir bc4ng fairly put in ojieratioti- 

* . iSfS* But wbelliePf^^t^ the Ccrjrse adopted to facilitate the 

at laage,«ir more especiany by those; 
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J|ltf<;tbod pursued. Tire Text, or what OU^ht to W ^ 

<!¥■ the Law, sometimeiB itiVolvcK Definitions and soniethnes Explanatiwi^” ^ 
diid the very Principle of such a Method of Leg;islation is, that the Text shoiitd 
deal in genertilixing Terms, which in the present C'ode are abstract to a pecoliiup 
T)<>gr(*e. 'I’be neecssarv ('oiiHcquence, as it appears to me, is that Such a Text 
Law should be “ kajsely worded,” and abound in “ vague Kxpiessions,” which are 
Hcknow'ledgcd to la* Kvils oi" the First Magnitude in Legislation. To point 
out Speeimens in this (.'otie, I would allude to the fre<]ucnt Introduction of the. 

*'• Ifdentlmi" and “ Impri'ssion” of Parties <‘ommitting Acts as the eubstan- 
tive Ingredients of (Viniinality. 'I'lie Pri/icipfe of l.aw certainly is, “ !MuUofn' 
crimen nisi mens sit rea but it is an etjually sound l*Hncipfe of Law that 
Intentions must be jiwlg«sl of by t he Artt fhrmsetres, and that every one mnat 
be prvsuHU’tl f<» inU'iid that which his Act to ordinary Sense is calculated to 
eff’ect. Put \N hen Intent tons'' and “ Impivssions ” are made the substantive 
Obj ccts oJ' Iiu|nirv, ('oninsion and Uncertainty, anil subtle Distinetinns, at once 
flow ill upon llie simple.st Matti*r of Jnvesti^-ation. If it should said that 
these “ Intentions” aiul “ Impressions” are not meant to be Subjeels of Inquiry 
and Proof, bnt to be pn^sunud, on the Principle 1 have noticed, then the 
Tntrodiietion fd' the (^mditieation can lifi\'e no other l^ffeet than to puzxlc 
or mislead. A^ain, I hi* Definition f < lause 2()) ofii “ voluntar\ ” Act (illustrated 
us it is), that eertuiii Acts not-at. all intendeiK hut e\en the reverse, may lie 
A'oliintarv, hei'anse iloiu* hy litturtt la he likehf to etfeet such a Result,” 

appears to m<* anoth<*r Spei'inu n of x a^ue anil loose 1 ^*f»:ishit ion. Such a 
Dirfinition, it nriy be observed, oi’ a roh/nlnrif rurnishes an obvious Com¬ 

ment ary on the r'alUuioiisues-; of enact ini' speeitieall \ upon I)iteutuuis as the 
(h'iteria of (himinidity. So ])aliaible, indeed, apju ar to me these loose and 
uncertain ^renns eharai’teri/.in!,*' the whole of this t \»d<\ and of (‘onsequence 
rc*nderinf^ it. peculiarly diHieull of (’oinpreheiision, ii‘ not impractieable, that I 
know oi* sean*e a Pa^-e of it tfom wliii’h similar Spi‘eim<*ns mii!;ht not lie 
extracted. 

2 {). It seems to me but a clumsy Mode ot’ Uciri^'lation to resort to the Use of 
f^eueral and ubstrael ’^Pi’rms, and tlien to ap[)enfl Illustrations and Kxplunation.s 
by way of clt'arini;’ up \"ae:ueness and ()l>s(Miril \. IhiT even if siieh a Methixl 
of Uei»'islat ion laboured w itli no inhi'rent Iinpi rleclions, 1 lie Kxplaniitions, most 
of them, elfeet hut little of that Aid lowanU Simplifieati(»n and Preeision for the 
sake of w'hieli they are introilnced. 'Uhe\ l ither, for the most part, announce 
the jilaine.st 'rrnisuis, or they supply ail)ilrar\' Constructions foreign to the 
ordinary Meaning- of Terms cnqdincd. Tims it dot's not appear to me reipii- 
site to explain to the learned or the unlearned that ((’lause 3) all are guilty 
of that whii'h all eo-o]H'rale in elfeeting, still l«‘ss that an “ Act” denotes occa- 
siontilly sonu*thing efl’ceted b\ a Series of .\cts,” which I presume is the 
Meaning of (‘lau'^e ‘J5. Mat it is much more ri-qiiisite, in iny (Opinion, than 
Justified, tf) e\]>lain tliat by the \\\>rd fraudulently ’ in this Code mn-^ some¬ 
times be meant a Deprivation of Propert \ amounting to a forcible Robbery, 
ail Pxplanation ineontestibly to be gathered from (’lauses 15 and l(i. 

50. 'J’he OlKee of the Illu.strations is stated to be the same as that of 
Iteporfcd fV/.vc.v; but there is this Disiinetion between these Illustrations and 
fliose Uaw ('ases, tliat whereas the latter are generally speaking drawm 
up to ehieidate the Application of Principles of Laws to some jioCiiliar and 
iinprcei'dented Combination of ( iri'umstaiucs, tiie former ff>r the most part 
explain the Applieatimi of the Trxt ot the (^>de to ('ireumstanees where such 
Apjilieation is quite oh\ iou<, ami in whii h no Report of the Case \vould be 
ueeossnry or tolerated. 'To euaet through the Aledium of express Clauses 
that th<‘re is no Crime in eouimitting an Injnry too trivial to Ixr felt at all, and 
ih wdiieli Consiait ma\ Ik* implied (which indeed is but to elaborate the short 
legal Maxim “ l>e minimis non curat lex”) may possibly escape C'ommeilt; 
but to illustrate sueli Positions hy several such Cases as that of a Man seating 
himself in a jmblie (^airiage, and pressing slightly on his Neighlxiiir in the Act, 
or taking n Dip of Ink from a Friend’s or Mastcr\s Inkstand, can hardly 
Ridicule. 

The utmost EflTcct, however, of these Illuatratioii.s m 
la to ahow how the l^w opemte^ on that 
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Case may indeed fall within the Terms of the Enactment; but 
iThaoaKiubi of others may occur^ or be devised, in wbidi the Application of the 
Text may be doubtful; and it is very easy to point out Cases witbin the Letter 
of son^ of these £nac;tinents to which they can never have been meant to apply^ 
Tims it can hardly have been meant that the Term “fraudulently/* as has oeen 
^^^Oticed above, should include Highway Robbery, So the IK'finition of “ Coun¬ 
terfeiting*' (Clause 20) can surely not l)e meant to include the Labours of 
€X)ipymg Painters or of Artists of S'lowerH, So Clause 49> literally cxaistiwd, 
prohibits a Criminal w’ho has forfeited his Prc»perty from acquiring thereafter 
any Property in the very Coat on his Puck. Again, under Clause (5:i, a Person 
Mievinff he has lawful Potter to do an Act by I^aw declared to be criminal, as 
Cheating or Smuggling, may do it with Impunity, and the legal Maxim, 

“ Ignorantia juris neininem excusat,** the Abandonment of which lets in the most 
extensive Irresponsibility, is repudiated. Indeed there is a whole Cutidoguc of 
Offences in Chapter XIV. all depending upon the Party's “ JSe/itf^ as to the 
EfTcct of certain Acts. Further, lUider C lause 96, t he Degree oV C-riininality 
of an A^heivient is nuide to <lejxiiid on whether “ any Act” is done in onltT to 
the committing of the Oflenco intended and a gross C^asc of Oiminality, 
abetted and effected^ is appetidcd by way of 111 List rat uni. Put sii]q)osing the 
“Act done in order” is of a Iriviid Nature, and the intention to commit 
the Oflence is even abandoned afterw^ards, and no such Odcncc committed, yet 
the Punishment is the same. 1 liavc achlucxal a few Instances from among the 
first C^haptc'rs, but such Instances jibouiid tliroughout, and more palpable 
Specimens might possibly be selected to prove niy Position. 

32. '^Phe Chnmussioners jK^rceive the probable Imjax’lcction of their Text 
Lawr, and point at tbc Difficulty, luiy Impossibility, of such generalizing Texts, 
including all thises to which their Applieation may be inti'nded; and yet 
I imagine it to be clear, that Knactnieiils by 'IVxt and Illustrations can only 
suffice when tliat '^IVxt is so complete as neither tn compn^icnd loo much nor 
too little. A Case imj3roperly falling within it, or iiiij>ropcrly excluded from 
it, vitiates the whole Law. Alaiiy sucli existing t'ases render it utterly im¬ 
practicable. When 1 sec Illustrations by Cases exactly conforming to llu‘JVxt, 
and am at the same ^Piine conscious of others b\* no means legitimately reducible* 
to it, I am led indeed, as the Commissioners intimate the Students of ihv. (*ode 
ought to be, “through the same Step.'^ by which the Minds ai' those who 
framed the Law proceeded;” bur saving that tlur '^Pt^xt is not framed from 
'any l^xauiination and Digest of the various Crudes aiul (jualilies of Crimes at 
which such Texts point, 1 am (1 must freely* say it) irresistibly coiiipclled to 
the Conclusion that in many Instances the lllustratiijns were made first, and 
the Text devised for the Illustrations and n<it the Illustrations for the I'cxt. 

• 33. In ilcprccating the .Accumulation of ronsfrur/ive Deeisionn, and apj>cal- 
ing to their own Illustrations as caUmhited greatly to limit such constructive 
Rulings by the Judges, the CorniniHsioners assume tlic comparative (%>inplctj;- 
ness and Precision of the C'ode they promulgate. Siurb constructive Decisions 
must necessarily accumulate in proportion if) the lna<*curacy, the VagucncHs, 
the Defects, and Imperfections of the Cotle. 'I'o exclude Judicial (knistruc- 
tions is of course impossible; but the only Way I can conceive! of limiting lliam 
is to provide a Text wdiich shall be the Result of an Investigation into every 
Species of Crime, and into the Rules and I^anguage <jf existing Systems of 
Law devised for the Repression of them. But lt> elaborate sucdi a Digest of 
, .Penal Law is to proceed by a Course the very reverse of* that which has been 
adopted by the Commissioners, ^^hey first devise a Law gn>un<led on no 
. existing System whatever, and with no other Assi>lancc from them than a 
^ aupecl^ial and partial Reference to other SysUmis, and then, after deprecating 
J^udicial Constructions, on the assumed Sufficiency of their Text, in conjunction 
vntlk a few Explanations and Illustrations furnished by obvious Cases, they 
propose to buila up a completer Code by the Materials to be supplied from 
those Functioniuries who administer their Law, and wrho are to report on tbc 
Doubts, InocHiaisteiicies, Uncertainties, and Defects of such Law. 

If I € 011 ^ 1^^ the Rides of Law comprised in this Code were 

__ j k ^ ^ what was criminal and what the Penalties 




Cvime^but littleietialidtai^'''''lbl^'''>ildt^^ 
structicm/I would say, that in^ the one lustante- bf Xfegblation at least 
and Invention mig^ht supply Rules better than Inductikm. But^ so 
forming any such Opinion, I can discover • scarce Twenty Clauses which^^if 
brought into operation, will not give rise to Doubt and Difficulty; insomuch; 
that by the Process proposc^d for the gradual Amendment of the Code it 
would either be overwnelmed with additional, distinguishing, explanatory, and 
exceptive Clauses, or it would require Reconstruction throughout. Whether 
and when the Materials which Experience mi^t thus furnish would suffice 
for an efficient Penal Code, ftjiindecl upon the Text and Structure of this, 18 
beyond the Means of Speculation. Novel Theories of Law, enunciated in a 
novel Style of I^anguagc, and to be administewMl mainly by Persons unin* 
structed in any legal Learning, will probably produce no small Confusion and 
Discrepancy of Opinion. But I will venture to say, that whether little or 
much be added tf) the present Code from such Sources as Materials for a 
completer one, the original Code, with all the Judicial Constructions and 
I3ecisions upon it, will not in the Course of several Ages yield a resulting Body 
of Law HO clear, so comprehensive, or so rational as what might be at once 
framed by pursuing the Course pointed out by the Statute, namely, by col¬ 
lecting and arranging the Penal Laws now prevailing, and digesting thereout, 
with suitable Additions, Alterations, and Omissions, such a System of Penal 
RuIch as have been tested liy the Sanction of Experience. 

•*55. 'J’his Subject of Penal Legislation and codifVing of Laws is so exten¬ 
sive in its Nature, so many important Topics have fieeri touched upon in the 
(^timmissioiiers explanatory Letter, and the Notes a<*companyiiig their proposed 
('ode, and so imicli debateable (Jrouiid opened, that it is not easy to fix Limits 
to Discussion, nor satisltwrtory to omit what appear pertinent Observations. 
I have, however, already said, more than enough to account for, if not to justify,, 
my own Objections to the Priiuriplcs on which this C'ode is framed^ and at the 
same T'ime (if those Objectif)ns are well founded) to account I’or the lu^cessary 
resulting Defects of all its Details. I am anxious to quit the Subject, and feel 
lui Temptation to follow up the minor ('riticism and Abuse which has been 
lavisbe<l on 8ele<’tod Portii)ns of (his Work. Looking at the < )l)jec‘ts aimed at in 
drawing up this C'ode, and th<‘ Method pursued in its C\>niposition, I feel com- 
p<?llc<l to submit iny Opinion that the (\)ininissif>ners have niisconeeivod their 
Task and misdireetc'd their Lalwiur. I do not think the C'ode calculated for 
practical Operation, and least of all when* it is first recommended to be intro¬ 
duced, in the Mofussil. At the Presidencies, where the Administration of the 
(\>de would be qualifieil by legal Learning and long Professional Experience, 
(lie l^x|K)sition of this ('ode would be made in a great degree to square with 
(lie aekn4)wh*dged l^rineiples and tlie spe<*ifie Kequisitinns of some settled 
System of Jurisprudc'nee; but in the Mofussil, where this Law would have 
to be studied, and where lU) other System of I>aw deserving the Name prevails, 
or lias been nn>re than glanced at, 1 can eonteniplate no other than a Course 
o(* arbitrary, uncertain, and inciinsisttait Decisions, eciually at variance with the 
•Intentions*i>f the Author'^ 4>1‘thi?» as wi'.h the Injunctions of any other existing 
Body of I^iuw. 

:5(>. The Duty east upon me would scarcely he Iialf fulfilled if I altogether 
omitted Observation upon the Drfttlfs «if this pix)pos4*d Code. The Difficulty 
is in compressing such Remarks as may arise within the proper or desired 
Limits. Where in so important a Code so much is new in the l>aw itself^ and 
so much more new in the Style of its lumneiation, there are but very few 
(''lauses which do not call for and ha\ e not probably met with copious Dis¬ 
cussion. 'rhe Clauses arc niunevous which if introiluccd singly to the Notice 
of the Home l^egisUiture would occasion great Division of Sentiment, and 
corn'sponding Length and Variety of Argument. To undertake a general 
View tif the whole Ilody of these Enactments, examining their Principles, 
criticising their Language, commenting on their Defects, and sviggcsting sus¬ 
ceptible Amendments, would Iw an overwhelming, and, I may presume, an 
unprofitable Task. At the same Time I think it must lie considered as a 
Characteristic of a ('cxle of this novel Description, that it cannot be safety 
adopted without a minutely critical Examination throughout all its Details hy 
those possessed of high legal and political Attainments. A Digest ibunded Oli 
existing LawS| and on such Amcndinents and Additions as 
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3^; I mast therdbuB at once avow my Conviction that the Condi^on of 
fihnoawat Society in this and in all ctviliac^ C%>untrie8 is such as not to admit 
of penal or indeed any other Lej^slation upon the Plan of enunciating 
abstract Text Principles of Law, ilnistrated by cxplauntorv isolated Ciiacs. 
The vast Variety and Complexity of Circumstances, of Interests, of Rights 
incidental to Human Actions, tlie very Imperfection of all l.<ai\giiagea, are 
calculated to baffle all Human Ingenuity to bind them under Regulation of 
such abstract Definitions and logical CleneralitievS, So far from precluding 
casuistical Distinctions and quibbling Arguments, such a Course is, in iny 
humble Opinion, eminently adapted to engender them. My Notion in fine is, 
that the Details of any Code like the present must aim as much as possible at 
mandatory Precepts upon Matters of Fact. 

38. Such a Course has l>cen in effect adopted in the Simplificiitiou and 
Exposition of the Criminal Law of England by the Text Writers. If what has 
been done by them discursively, and by way of Exposition, should be done 
authoritativehj and by Course of (’lassificmtion, detailing and characterizing (as 
far as may be) the spec'i/ic of fh'iminalitv through all their V'ariciy, and 
awarding the appropriate Punishments, 1 do conceive a Code might be 
formed neither perplexing to common Appn'hcnsions nor (Himbrous in Extent. 

I think, also, that (apart from all Consideration of inlierent Merit in any parti¬ 
cular Body of Criminal Laws) such (.\>ur.se, foumied upon existing Bo(l> 

of Laws, is the only one that can, with any Security, as regards Results, Ik* 
practically recognized, unless a (^mstellation of Jurisconsults should aris^', such 
as the Worhl has not yet known, wlu) might umleriake, on the Strength of the 
public Faith in their Qualifications for the Purpose, the Composition of a tiitally 
new System of JVnal I^egislatiou. 

39- After these Remarks on the general Quality of the Details of this pro¬ 
posed Code, it appears to me that it may l»e sufficiiait if I should confine m ysdl’ 
to such Notices upon the CJontcnts of the various (.‘hapters as may serve 1.r» 
exemplify what I consider radical and characteristic Defect s, without uttcmj|>tinjj: 
to enumerate all those contcstihlc 'ropics or I^apsos in Iwun^uaj^c which a 
curious, or, as I fear the Commissioners w'ould deem it, a inulevohait Industry 
might detect. 

40. 'J'his Chapter appears to me ft* c-xeinplify Vagueness and T'neertainfy in 
Language, requiring much of ('ommentary and of Limitation ladore it can he * 
safely acted upon, to contain many incorrect 1‘osilions, and sohk‘ that are 
arbitrary and indtonsistent. 


41. I am unable to sec clearly what is meant by or wlint is the lleasttn of 
the Limitation (Clause <jf a joint Act to those sjieeitieaUy which are said f t* 
consist of Offences by “ causing a certain Effect with a certain Intention, or 
with a Knowledge of certain Cireuinstanees.” I cannot see w’liy ((/hiuse 4) 
starving a Man to Death is considered no “*Act,” but an “ OmiKtiioTi.” I do 
not know what is meant by the Hxecutivc (loverninent ” ((dause ‘j)* Jih the*’ 
Explanation of tlie Term “ Ciovermnent of India.” I do not kiu*w Vi Artnlrntiirn 
are meant to lie included in Clause 12 as “ Judges,” lean liardly tell what 
existing Person may not be ineludetl within the Tcrrins “ public .Ser%'aiit ” 
(Clause 14), if every Person in the List of “ Jurymen " (Sixth), if Covc'iiunters 
with Government by Cliarterparty (J'irst), if Serjeants and Corjiorals (Eiglilli), 
if every “ Officer,” become such by having to expend anything or investigate 
anything on behalf of Government (Tenth), is so consi<k*rcd, and to be so eon- 
siocred though never appointed by Government, and though assuming such 
Office* and <£oosing to act in it, with whatever legal Defect there may he. “ in 
tus Ri^ht” (Explanation). I do not know what Criterion of Evidence '^s 
meant m ascertaining “ Asiatic Blood" by the Terms “ as far as can he dis¬ 
covered of pure Asiatic Extraction” (Clause 32). 

42. It appears to me an incorrect Position to include (as may lie) Highway 
Robberies among “ Frauds," as by “ causing wrongful Gain to one Party by 

^ mMns of WTcmgnil Loss to another Party (Clauses 15,16); so also to deny 
^ Possesaioa ** of Piroperty. to Ccdlections of Persons, or Firms, or Corpiirate 
Bodies ".(Clanse IS}* «o. also.to apply toe Tom counterfeit ” to everything 
. ' ;; (26^)' ' • X It 3 made 
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happens to apply to Hudi Hfttances as hftfle Co$ii«‘ ^ . 

4^It appears to me an arbitrary Definiticm Document* 
i<i Hmdwriting; and it ^pcars to me to be both arbitrary and ihcoiiiiilii^ 
to attribute Poasesmn to (jestuique Trusts and to Guardians of those Thiii{^ 
which arc put into a Wife’s or Servant’s Possession, in trust for the Huabanid 
or Master, or into Idiots Possession ; as, wsuppose, for instance, these were w 
placed in thdr Possession without the Consent or Knowledge of the Husband, 
Master, or Guardian (Clauses J7, l^); so also it appears arbitrary and incon¬ 
sistent to attribute UiConsent” (Clause 31) that Consent whidi 
may have been given under Deception. 

44. I think 1 might increase this List of Defects in the First Chapter by 
bringing into aid veibal Criticism, or a contentious Examination of aoubtftil 
Points; but. although Accuracy and Perspicuity may be almost necessary in a 
Code which the Commissioners desire should supersede Construction and 
Comment, I have no Desire; to notice any other than Defects of so palpable a 
Kind us to suggest the Consideration of its Impracticability. 

45. There appear to my Mind many and gross Errors and Defects in this 
Chapter of Punishments ; and in short 1 can scarce liiid One Clause in it not 
open to Olyection. 

4G. The Fourth Class of Punishment, that of Banishment simply from the 
Company’s 'Ferritories, appears to me almost impracticable. Ihnvit is to be 
enforced is not provided, and all Manner oi‘ Difficulties suggest themselves in 
devising Kegulations for such Purpose. The l''ifth (.'lass of Punishment (for* 
Forfeiture) seems to me also unequal, and, generally speaking, impracticable, 
even as respects existing Property at the; '^I’i^ie of Conviction. It is almost a 
dead Letter in the English (himinal Law ; but when Forfeiture is extended to 
f}X{ future, actiuirvd Property (Clause IJ)), its unjust Operation (could it operate 
at all) appt'ars to me absolutely monstrous, and might be carried out to 
a Degree of Absurdity. Th<; arbitrary Authority ((/lause *12) to change 
Transportation fnv IjUe'into fmprisomiient for Life, which maybe possibly 
rigorous^ and wdiich ma}' be far the severer Punishment, is, in my (.)pimon, 
uncalled for, and may be unjust. I do not understand the Difference meant 
between Persons of Asiatic Dirfh and of Asiatic Blood {both of which Qualities 
are to eonihine to bring Parties under Claus(‘ *13), il*a IVrson bom of an Asiatic 
Father or Mother is of “Asiatic Blood” ((Hausc .32). But I think both 
Clause *13 and Clause 11,—uiuler which, after Part of ii Sentence of Imprisonment 
may have been endured l»y;i Person not of Asiatic Birth or Blood, that Iinprison- 
ineiit may be arbitrarily changed to Transportation in some Cases, and to 
Banishment for f.ife in others, and that although possibly hut a few Months 
of Imprisoiunent may*have to be urdergone, ™ authorize the Potvvr to confound 
and overthrow all Justice, Equality, and Humanity in Sentences. 

17. The (’huiscs from 51 to 5(5 appear to me to teem with Difficulties and 
Perplexities in eontem]dating tluar practical Operation. Sentences of Death 
and of dVanspoiiation for Lifu, combined with I'incs^ seem anomalous. A 
^System of propariionn! levying or receiving I'incs and proportional Remissions 
of Piini'^hment may have ibe Air of Fairness, but its Operation would be 
evaded, I imagine, cvtii if practicable in some (.’nses. 

48. The Doctrine of Cumulative Punislmuaits in any Case I conceive to be 
unjust in Principle, and calculated to perplex, as the illustration to Clause 60 
may scrv(^ to itulii’ate. I conceive the plain Law of One Pimishment for One 
Orfence, without brtaiking substantive Offences into separate Offences, is the 
lK‘st Law. 

49. The last Clause, 61, appears to me, in point of Reason, the most 
objectionable to any. It provules for pimi^^liing Parties where either the Law 
or the Fact is so iloubtful that the Judge cannot say what Offence has been 
committed. It appears to me that nothing short of the Acknowledgment that 
the Law itself may not be clearly intelligible, or that Cases may arise in which 
Parties onglit to be punished as criminal, although no particular Criminality 
can be proved upon them, can account for such a Clause as this. The Illus^tra* 
tions ol this Clause npi>ear to me rather to cxm>se than to accredit such a 
Principle of Legislation. And as regards the First, I cannot see how 


Person aiding in a Murder (supposing he is present and acting in the ' 

is aot guilty of murdering, by “jqmriy causing that Effect^ (Clau^ UK'^ir 





M' oif other Errors li^id Delects, as appear to me-in tmr 

M» appw to abound whidi 1 iniunly attribute to the Attenipt 
<ft^|[<mera2 and abstract Lwislation. 

\The first Clauses (to, 63.) appear to me to be compounded of a mere 
‘XViusm and a Violation of the Rule “ Ignorantia juris ncinincni excusai.** What 
is done under the direct Command of the l.aw can never indeetl be an Ofibnee 
but tibat a Party should be clear of all Offence, from entertiuning an erroueout 
J^iea that he is comniandcd or authonzed by Law to do it, lets in the Means of 
evading Responsibilities, and entails Inquiries into Dispositions, and Powers, 
and Attainments of the. Mind unsusceptible of Proof. 'Ihe Illustrations hardly 
appear to me even to apply, for they exemplify Mistakes of JFart rather than 
of Law. They may casuy be matched, however, by others falling within 
the Text, in which, though the “Belief,'* or “Judgment cxertetl hi good 
Paith,** may be incontcstiblc, the Guilt is iio less so. Are all Persons who chouse 
ignorantly or carelessly to take Expositions of the Law from those who employ 
them, or who believe they have Power by Law to do injuiious and wicked Acts, 
to commit Offences, so made by the express Provisions of the Law, with 
Impunity? The Qualifications of Impunity, under “ good Faith,” “Belief," 
** Ignorance," “ Intention,” characterize the wliolc almost of tliis Chapter; and 
it seems to me evident that no Distinction has been heeded between t>ffences 
in which the Intention or Knowledge is a Mil).st.anlivc Ingredient in the Crime, 
and those in which the Intention and Kiitiwledgc is to be presumed from the 
Quality of the. Act itself. 

52. The Clauses from C9 to 73 arc, several of them, adapted to (^ascs the 
very Recital of which in the Ilni.strations h calculated to exeile Ridicule, and 
yet they exonerate other (.!ascs fulling within such exceptive Clauses, which 
I imagine no one would wish .so to bc“. Au express Law for a Dentist to draw 
a willing I’atient’s Teeth, or for hurting in a voluntary Ecneing Bout, or using a 
Friend's Paper and Wax or taking a Dip of liis Ink without express Permission, 
or for a Parent’s confining a pcrver.se Chihl, or even for his having the Child cut 
for the Stone, and Ibr various other Acts of a siniihir Quality, may perhaps meet 
with grave Consideration ; hut graver Doubts may be justified, if it sball lie found 
that the same legal Provisums authorize Vitdalions of the Peace in fighting, 
surgical OiicTations of the most dangerous ’J'endeney by the most unqualified 
and ignorant Qusw^ks, selling for I’urposes «,»f Prosfitution, /oV/w/g- to prevent 
“ Mischief” under some (^irciunstantvs, and am/ Violence shm'l. oj" killinfi; to 
prevent “ Mischief” of any Sort, .Vc, 

5.3. As to those “ General Excc)itioiis” which exclude fixim Criminality 
certain Acts done in privnfe Defence, a Host <d' (Ja^es, a« it apjieurs tome, might 
be suggested, fulling within tlie 'I’e.xt, which neither ought nor perhaps were 
intended to Ik; includtHi, and as niany more .\et,s disallowt'd which ar<-justifiable. 
Such Terms as Right of defending Body <tr Property against “ Mischief” or 
** Criminal Trespass,” arc not in<leed easy to be appreciated; and the whole 
Clause 75 is, witli reference to the x a.'.t V^ariely of Casc-.s which may possibly 
be pointed at, to me absolutely unintelligible. I know not how to make 
Clause 76 sqtiarc with the Restrictions of (.Jausc 7.3. ’J'ukiiig the 'JVxt oT the 
Two together. Part of it may lie read thu.s:' A Eenude may dtdend herself 
against an Assault, provided she ascertains that the As'ault is with a view to 
Rape, and provided she acts under the lleMrie.tonts of Clause 7o, Orte ol' wliich 
is, that she must not inflict more Harm than is neeessar//. A Man may defend 
himself against an A.ssault, provided lie ascertains that the Assault is with the 
Intention of confining him, and know's enough of the Cootie U* 1^' aware that 
ahe apprehended Confinement is an (Jlfenee punis-hubli* by inure tiuui a Year’s 
.Imprisonment, and piovided also that the AsHailant docs not turn out bi Ih; a 
.puraie Servant authorized, under Circumstances, to confiuc some Persons, though 
' not the Party assailed. 

54 . It would be too tedious a Task to point out the Doubts and Difficulties 
and Inctn^juities which arise to my Mind in the Perusal of the various vague 
and g^ieral ExpressuMiB throughout this Chapter; and, as I have obscrvcxl 
.befinx^ all the yazioua Obje^ions could not be stated without lengthened l>ish 
;..qtti$itioin|. ^ T|i|ii^.'iKliQle.. of Riia Chapter, however, appears to me to abound 

I. to kave the greater Part of them to 

"'■'T ., '♦ tbo- 
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j[t nifty be considered cxpeoieot to consult, ,, . ; . > ^;,V:#.y| 

55. This Chapter appears to me to ccHdbo^ ' a^ perplex the 
Criminal Law of Prirunpal and AcceaMarieg^ which Uxw i ccmcetve to be 
elcor and rational. Those who aid and those who oonspn^ irho nifty oIm 
be present and substantially co-operaie in the Act, 1 shoidd ought to adl 

Intents be considered as the Principals, and not Abettors. Tluii is not Isn 
enacted by this Chapter, though Clause 3 of the Mrst Chapter enacts as 
much. 

66 . The 'concealing a Design to commit an Offence, knowing it lUcelp 
such Offence may lie thcn'by fai'ilitatcd, is an Offence, though nothing be dbne. 
It may lie asked. What is “ concealing ?” Probably, “ not disclosing ^is meant. 
A Party not disclosing the Design of his Friend or Child to commit an Ofibnee 
is himself criminally guilty, though be may afterwards [irevcnt or dissuade 
very Design from Iwitig effected. Luckily there is no Punishment awarded 
in the C’ode for c<inccnling a Design not carried into effect. 

67- It may be mentioned, as an Example of a very loose Style of Legislation^ 
even in an Illustration, (though the Matter is comparatively trivial) that a Person 
is declareil ( (Clause H7) to steal a Horse who takes him fraudulently, and if another 
aiils him in that Act (say, by opening the Stable Dtmr and leading the Horse 
out), he abets that Theft, but is not a principal Thief 

5H, The various Sha«les and Varieties of Offence according to the Means 
atlopteiJ in aiding, instigating, or prtK'uring (some of which exemplify refined 
Distinctions)—the cumulative and pniportiimal Punislnnents,—appear to me 
calculated to excite endless Cavil and Difficulties, and some of the Clauses 
for these Objects cgrcgiously to fall short or to go beyond their Mark. A 
Person “ actually delivering” a Uribe (jpiery, if a Promissory Note comes vrithm 
the Definition,) to commit any Offence (Clause (KO nt>t committed is not 
punislic<l under this Clause for the Bribery, but for tlie Instigation. A Person 
“ present and instigating to persist ” in a Crime actually committed is 

{ mnishabic by Clause WH with the whole Punishment of that Crime, and 
>y Clause 93 by One Bourth of it; but what “ instigating to persist ” consists 
of is not explainetl. I’ersons exciting Eleven others to commit a Riot or “ & 
riotous Irespass,” and those exciting Eleven Soldiers to murder their Officers, 
are punishable by the same Punishment. Ilut similar Excitements of Ten 
I’ersons only, do not (that I cun find) appear punishable at all. The Con¬ 
spiracy to commit an Offence, say Murder, is an Offence, though nothing is 
done ; but there is no Punishment affixed. Hut if any Act is done “ in order 
1.0 ” that Offciiee, but the most trivial, anti the (.'tmspirators renounce their 



Intention to aid it, although he tlws nt>t in fact aid the l>csign at all, may be 
punished as though hc^ had aided in an Offence (say a Murder) designed 
and committed. The Illustrations are Cases of nctual Aid, and not of Acts 
done merely ttvV/t Intention of Aid ; I presume, therefon*. Abetment by doing 
un Act, t*r by illegal Omission of an Act, in actual substantive Aid of an 
Offence, is reall\' meant. But I may say here, that throughout this Chapter 
the Vagueness and lJncert«iinty introtluced by the Use of Expressions such as 
“ Intention,” “ Misconception,” “ Acts in order to,” “ Knowledge of what 
is likely" “ Knowledge t»f what is directed by I.aw,” &c., can hardly fail to 
create I)oubts and Varieties of Construction a.-! to what is meant and what 
is required to l»c provetl. 

59* With every Effort to understand what tlic Distiuction is lietwccn Clause 
97, wiiich applies to a Polict^ Officer who conceals, by an illegal Omission to 
intcrfcR', an Offence committing, intending to facilitate it, and Clause lOl, 
V[hich applies to another Police Officer (or “ public Sen^ant”) who 

. /y abets (which abetting is de&ied 

^ . " I can 



__reoenve 

for the self-same Offence only One Half the Punishment he is to reorive 
the former Clause. 

60 . It is to my Mind totally impossible to reconc^ with .Conristexicsrv 
Claases 95, 97» 101, 102. By 102 the doing certain Acts, in conce^tiur 
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of the Inimshii^t (cie iw as my Coiimrehension sorves 

>^ij|f wtj^ Bittblc to under Clauses 85 and 97* Modi of the BifBculty 
and aj^parent Inconsistency may arise from the Obtuseness of my Faculties, 
.llrfroapt their casuistical Acuteuess; but really this Chapter seems calculated 
equaBy to puzzle the most stupid and most re&ied Rcasoners. 


, 6l. The ^Clauses defining in the Abstract the Nature of subsequent 
Abeteents"* apply to a great^ Number and perhaps the Majority of Cases 
detailed in the illustrations. But so lar from Ix^ing applicable as univer^'af 
Kides (for which Purpose alone they deserve Consideration), it ap|)ears to my 
Mind impossible to reiwl One of them which could not be in the most obvious 
Manner falsified by other Cases than those specified by way of Illustration. 
Under some of these Clauses, •Ignorance of the Law aiul MisconcejiUons of it 
form no Excuse; under others, Knowledge of the existing Law in reference to 
the Offences committed and abetted as clearly does form a substantive Ingre¬ 
dient, and Ignorance of that Law an Excuse. 'I'liat «Knowledge of the Law, 
too, required as the Criterion of Guilt or Inuoconee, has reference to Drlaih, 
such as the Quantity of Punishment G<>r Instance) affixed to the (’rime 
abetted. 


62. I must, however, quit the (consideration of iliis Clinpter witli a similar 
Remark to what 1 have ventured on others. It is imposMlde to point out all 
the Instiuices of Vagueness and riicertainty in Language, and the eonsetpient 
Inconsistc'iicics and pnw'tical DitficuUies, without entering into long Disqui¬ 
sitions. At the same 'rime it does ap]H*ar to me expedient that before a 
Code of this Im|Kntance in point of ()l>je(‘t, and of sueli Extent as regards 
individual Topics, composed as it is without referenee to Experii nee, and w'ith 
but cursory Reference to existing Laws of any kind, slioiild be brought into 
opera6on, every Clause will rccpiirc to Ik‘ well weighed and debated. 

6i^. Some Observations 1 have venturi'd on as regards tlu' Law of u/W/iwg, 
and the Punishment by Banishment, will course apph* to this Chapter where 
such Law is incorporated in its Clauses. It appears *to me that llu Law of 
High Treason, as expressed in the Statutes of England, in respect of levying 
War, &e., w'ould, with a little (’are in the Concentration of their Language, 
hav'C more clearly defined the Offences i?»tendcd to be (‘reated by the (Manses 
109, 110, 111 of this (Chapter; and I see no Reason why tliere should he 
Difference in the Language in prohibiting the attnnjttinfr hjf euprvss Acf/t and 
in prohibiting the nrtuat tloin^ the Ofl’ences resp(»elivi*ly <'realed by tliese 
Clauses. As regards the Object '»t* defining the J/We of slandering (»o\'ern- 
ment, “as by Words v.Uhvr spoken or intendc^d to l»e read, or N/"7/.v, iVe.,'* and 
of defining what shall constifutr slandiring, namely, "‘the exciting/Vr////^>\v <//’ 
Disaffection^'* as contrasted with the exciting only h'etMings of such a “ Disap* 
“ probation of Measiuvs of (loyernmcMit as is ro/y?y/f///Y»/e with a Disjioaitifpu to 
“ render OlHidienee, and to support its lawful Authority against unlawful 
“ Attempts,” iVe., I eoneeivc the (Jfmipos<‘is of tlii'^ (!ode are as imfortunaR' 
as all others have lieen in that Ertbit, Worfls and N/g7/.y made, amj^ 

Words written^ with a view to Seditkm or of exciting Disaffection, are of’ very 
different Effect and Criminality; and the Vagueness in the Definitifui r»f SlamltT 
i» such that no Two Persons would probably agree in tlu ir of* it. Hut 

the greatest Objection apiKMirn to me to Ik% the enormous S(‘verity with whicli 
tlie most trivial Slander against (ioveniment, hy the most trivial Sign of Com¬ 
munication, may lie visited, extending, as it may, to Banishment for J afe, added 
to unlimited Fine. 


64. Clause 115, again-t “/yjyyV/g the British Territ(»ries for tli(‘ Purpose of 

making to commit Depredations in E(»reign 'I'erritories, or taking 

refttge in the former after such Depredations in* tlu? latter,*’ appears to rra; 

too va^e; and it seems to me a stninge Offence, that of cominfs trifhin 
JfurisJnation after committing some Oiminal Outrage elsewhere. 

65. I have but few Remarks to offer on this (’bapter. All tluj (>frences from 
Clauses 116 to 123 are by previous Alndmcnt, through “Instigation, (y<>n.spi- 
tacy, or AM." /But why Abetments, by the 4th Species of previous Abet¬ 
ment, that by Concealii^t and consequent Facilitation, are omitted as 
Oflhiices, I do not^y^etzt^ 

(mA r k’4 ' (K. The 
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laBiiig IrUbin previous Clauses a^io^ abet^to and C&Qm,fJ|8 

^«ttd 123 fall also mthin Clause 109, against the Treason m wa^ng Ww. J 
67 . Several of the Clauses of this Chapter ropcar to me to ftll vntidh'^ 
Bemarks I hoA'c make in objection to previous Clauses, but it would he teoicnia 


to repeat them. 

6 «. This Chapter appears to me in several respects uncertain and imperfect^ 
of which I will submit Instances. 


69. “ Rioting” cannot l)C cominilted unless Persons are aware of the Focto 
making on Assembly “riototis and unlawful,” as detailed in Clause 127, and 
interUtmally join or continue in it. Now this Knowledge and Intention are 
very difficidt to prom; and yet to make a Party liable under Clause 130 they 
would have to Iw j)roved,- even though there be a Refusal to disperse after 
Proclamation, for it is only those who commit the Offence “rioting” (as 
above defined and tpuilified) who arc punishable by Clause l.W for such 
llcfusal. * A simple going and continuing with a riotous Assembly after such 
a Proclamation is only punishable by One Month’s Imprisoninent or Fine, or 
both, by a different (’lausc, 13G. 

70 . Ijnder (’lausc 133 it appears that if a riotous Assembly have the Object 
of overawing the (ir>vernmcnt, and in pursuance of that common Object One 
of the Party commits MurdtT, tin* f,thers engaged in this common Cause are 
only liable to the Punishment of Five Years Imprisonment and Fine. I leave 
it to the Judgment of others whether the Knglisli J/aw making this High 
'iVeason and Afurder in all is not the more reasonable of the Two, even if the 


latter be too strictly sc\ erc. 

71 . 1 cotieeive that (.'lause 136 must always Ik* a dead Letter, from the 
Impossibility of proving all the Ingredients of the Offence thereby defined. 
It seems to me a roundalK»ut Way of making it an Olfence to exeiVeW Riot, 
suggested probably by the Idea of One very peculiar Mode very generally and 
vaguely expressed of exciting a Riot, that by “ wounding Feelings ” of any 
Class of Persons. 


Chapttr VIII. 72. I ofler my bumble Tribute to the substantial Merit of Clause 1.38; but 
I conceive (nauso 1.39 is of a far too general Ajiplieation. It may be very 
or public Servaiiu. praiseworthy in a Party in some Instaiiees to exercise personal Influence in 
obtaining a Favour for a Friend, such .as an Appointment from an ofSciol 
Person. 'ri»c 'Filing itself being so, the Crimlnatihf should hardly depend on 
the Mt'amiess of the Motive. It may lie veri' iiu-an to acccjit of any previous 
Hire ill am/ (^nscof this Kind; but a subseipieiit Reward may possibly be a 
mere 'Foken of (iratitude, and such as there might not lie even a Meaimess in 
accepting. It is carrying the Principle of excluding all Shadow even of Cor¬ 
ruption soiiK'what too iiir to visit such an Occurrence ns a Crime punishable 
by Imprisonment. 

73 . It seems to me that the Oflence under Clause 140, instead of being an 
Abetment, is lilerulh/ an m;0'//g as Principal, and provided for by Clausc'138. 

74 . I think the Punishment of 'Fwo Years Imprisonment and Fine for a 
'judge receiving a Hrihe (for .such is to lx.* presumed from the Act specified in 

Clause I ll) is far too lenient to reach some Cases. 

7 . 5 . (Mauso 142. Punishing a Judge for a Decision, ^‘kmicing it unjust,’'is 
too vague to Iw practicable, and very inexpedient, I think, to Ixi attempted to 
be enforced ; and the same may be said more forcibly of Clauses 143, 144, and 
145. Such I’lmishmeiits for illegal Decisionr would let in all Sorts of vague 
and vindictive (Jiarges. 


76 . Clause 146 incorporates in too general and vague Language a Variety 
of specific Crimes which may be con.stnied to fall within it; and the Remedy 
(Clause ITil) of making those sm'cific Crimes punishable cumulatively appeara 
to me but a Method of devising Two Punishments for Due specific Offence. 

77- Breaches of Contracts not to trade, or of public Duty iu that respect, 
or in others, such as by Disobedience or Insults to Superiors, assuming the 
Garb of public Seivants, for no Criminal Object, do not appear to me proper 
Ol^ts of Criminal Law. 

73 . I cannot concur in the Reasonii^ of H^ote £ by which the Criminality 
ojf giving Bribes is omitted ftom the Code. It assumes diat the AdmhMStaa* 



Conclu4e ray Rcraarksi wi this Chapter, saying that the l^guagc 
,^it is vague, and open to much Disputation. This indeed is mrarc dr louts 
^ in my Judgment, of every Chapter, and 1 shall not there¬ 

fore repeat the Observation. 

The Coimnissioucrs seem themselves to distrust the Policy of uuuiy of Cliapt 
.Wthe Provisions of this Chapter, and they arc conscious of the Need of some 
: .Modilicrtion^ 

81. As rcganls the ^^^ricty ol InstanrcwS,—some of them of a very petty 
Quality,—of obj^triicling public (Jtlicers in the Execution of their Duty, (as 
•enumerated imd provided against in Clauses 153, 1 () J, IGO, 1(kS 171, 173,) it 
^ might be enough to say that these (Causes display a lu'cdless and perplexing^ 

List of qualifyhig Circumstances, ami of Ciradations in C.*riu)inalitv, instead of 



another to strike willi a thin one, or with the Fist, and so on. 

82. I3ut these Cliunes offend also, in connnon with almost all the others, in 

another respect of far gn^ater Importance. A very little IleHcetion on the 
Purport of the various ( lanscs against Contempts of (’ourts mid Dflim-a must, 
I should imagiiKS convince most lVoi)!(* of the almost unlimited Latitude 
afforded to arbitrary C/mistrnctions on this Species of Otfenee. Let ivferenee 
1 k‘ made to the tMaus(‘ eniinierating the various Clas>es of ^‘public Servants/' 
rightfully or elaiming so to be, and then let tlnr kifect of siu'h a 

clause as tliis following be coiisifiered, by wliieh tvi(l<* (.'lause 1H2) “a Person 

knowbifr that by a Axv//Order promulgated by a puli/ir JSrrvfinf luwjhllj/ 
empowered to promulgate it he is direettd to fu/ic arfain Order with certain 
Propnr/j/ in liis Pofse.^sion, ami disobeying sueh Direetion, which Disobe- 
“ dieiice fr/uJs to cau^c' llisk of' any Annoyauee to Persons UiivfnJlif 

‘‘ employed^ \c. iVc., s!uili be punisliahlo In’' Iminisomnent, ^:e.” Again, A 
Person bound to attend in Ih'rson or /y/ Agent at a certain Time or 

Place in obedience to «T.n Order froin any puliHc Ser\ ant /c^y2////conijx^tent 
to issue it, who omits .so to att<'nd, (the Illustration says, ‘bound h\ Suh- 
pmna to appi^nr before the Suji'rme (hmrt/) shall he punished by Imprison- 
“ inent,” iKv. By other ( Miiu>es the “abseonding” to avoid Service of a S’otic.e 
any public Servant, the not ‘‘furnishing ////'V/z/r/Zm//\vln(‘h a Parly is 
“ IffHind to finnish,” the* Piidcling at a Sale ordered “by tlie lawful 

‘‘ Authority of autf pulilic Servant, iKJt intending to prrfnnH the Ohlif*atUms 
**■ 1 /?idvr w/rich the ZV/r//; A/y-:v‘A///i,vr//M)y sij(-li J5i^lding/’are all punishable by 
Imprisonment. (.)th<‘r Clauses of a similar Quality might be (jUoUal. 

83. Now it ajipcars to me that under such (’lau^^es as these a XurnlKT of 
Acts may be rangi^d as Offences punishable by Impristmment wl)i(*h 1 efin 
hardly suppose to liaw been intended to l>o visited as Crimes at. all. It may 
be asked if letting Judgments go by Di’fault, by not appearing by Attorney or 
in Person to answer to a Bill in Equity, or tf> ph ad to an Action at Law, is a 
Crime. It may be asked, What is aLscundin^’ t<j avoid Iboress? Is a Debtor 
turned into a Ci imhud ibr keeping out of the way of Arrest, or out of the 
way of oven any Notice by any public S<‘rvaut, by whatever Means? What 
is the Cffterion of Bidding “without IntcMtian of jwrfjrrnin^ all the OhH^a- 

^6cc\ ? To procet J in multiplying such Instance.s would be endless. Bui 
;I must confess I cannot myself understand Clause 1 H2, \Vliidi 1 have above in 
part quoted. It seems to me hard to say, having regard to the many tuuilify- 
abounding in p.11 the Clauses of this Chapt<;r, and tlic Vagiic^ 
ii^s of the ^n'eral Terms in wliich they arc exjiressed, whether it is most 
^ , difficult tq include or to exclude any C'oiiduct whatever towards putilic Fnnc- 
tiotiaries within 6ne or other of these Provisions to repress Contempts aj^niust 
.them, or those who may be constnml to lx* such. AH seems Matter of arbitrary 

in many Instances by the public Servants thcnisdve:^ 
contemned* 
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\ I have little to say upon this Chapter. I agree hi the Expediracy o 
tW Clauses against *‘/cmicati»g false Eyidenoe,* and its logical Distinetkii 
£rom ^'•eitiine false Evidence." 1 conceive, however, that Clauses 193i 

_1*_..1 _ 1*9 ^ XT __aa t_!_ 



Cases falling* within such Terms; but they are open at the same Time ti 

g reat Abuse, by unfair Application. The Principle seems liorrowed from iht 
ankrupt and insolvent Laws; but I think there is much Difference in th< 
Duty oi Bankrupts to disrlosr and surrender and the Obligations of Culprits fa 
mbmif to a Sentence to be enforced by others. The making it criminal to 8U< 
^tnithout probable ('m/se is the Effect of Clause IfK)) labours under tht 

*8aTru? Objection; and I conceive it very inexpedient to punish such Conduct a 
a Crhne^ as particularly by so severe a possible Punishment as One Year' 
Imprisonment. I'he l^>licy of rendering mere ThrenfSj with a view to proven 
Civil Procei'dings, criininab^ is to my Mind very questionable; always pre 
suining that lledress against any serious Threats of bodily Harm is open t 
Parties; but if, with r(‘ference to the pecidiar Habits of the Natives, sucl 
Threats are to be nq>res.sed by rendering them criminnly and ('iitailing th 
possible Punishment of* Two Y(*ars Impri.soiimeiit, I decidedly think that sucl 
Criminality and such M(‘asiire of iNmishnunt ha.s too gcmeral and uncertaii 
Application, in including “f/m/ Threat of any InjuryT 

Hf). I omit further Observations which ficciir to me in objection to som' 
other Clause s, as 1 do not aim at that full Discussion of all l^irts of the Cod' 
which I nevertheless think is recpiisite Ix fore it should be tinally ado])ted. 

87 * If* any Part of this (.'hapter be allowed to be brought into operation, 
conceive much Amendment must be made in the Phrasi*ology of most of th 
Clauses, I will si'leet a few Instances, among more, that might be mentioned. 

88 . TIu* Words (Clause IJIO), liaving Implements in possession, in order t 
the doing'* a 'riiing, (meaning, it seems, for the Purpose of doing,) the beini 
hound by Law to put a Mark,” &(»., “and omitting,’We. (tlie Word inten 
HonaJly^ which hapj)ens here to Ix' the Essence of the Offence, not inserted); th 
“ having any lm))U‘ment in possession knowing it likely it 7//^///be used’" fo 
the Pum>se prohibited; the “maintaining any illegal Post for conveyinj 
LetU'rs; or “ intiaitionally ” ( hen' that unneeessary Word is inserted 
“ omitting to deliver a Letter, being legally bound to deliver it, to,” &c., th 
disolx' ving any Direction of Lau\ or any ( ^)ndition imposed by the lautfu 
“ Authority of a public Servant all thesi* I^rovisions are susceptible of th 
most absurcl Applications, if construed literally or strictly; and how and unde 
what Limitations niul Restrictions they are to be construed is not explained. 

85 ). This Imporfection, together with others of much more serious Import 
arises, as it appears to me, from the Effort to place a vast Variety of Brcache; 
of the llevenue Laws under the Jurisdiction of a few short and general Provi 
visions denouncing their Criminality. Where such JVovisions can, by the fai 
Import of the I-aw' and Usage, apply at all, I conceive a Multitude of Case 



to meet adequately One specilk 
ishable as a Criaic. Again, tnanj 


and thus there aa* 7Vr« Laws enacted 

Offence wliich I consider not projK-rly punisname as a t nme. iigain, raanj 
Cases may tall Avitinii these geiu'ral f’rovisions, and these only, which appea: 
to me to lie punished far too leniently. The just and only efficient Courai 
appears to me to be, to make speeitie Kntu'tmcnts for specific Breaches of tb( 
Kfvenue. Laws. Some may be highly criminal; some may be better visitabk 
by Mulct. Almost all take tlicir Character from the Suljject Alatter aoc 
peculiar Circumstances. 

90 . It appears to me a remarkable Thing that the most xpeci/fc c{ tiu 
Offences imucr this Chapter are thoiic which m my Construction Ml distin^j 
within another more senous Species of CrMinality, namely, Forgery* or 
ing'..fpi%^c^ llius, the executing Part of the Process " of counteiM|i|(ifi 
Coven»n«it Stamp (Clause 217)»’~tlm “ sell^g ^ Stamp knhtf^ 






„ „ . ** fe^^jSIV'-I’^Qt^iKB df'W 

22^>~tlie ** using a Stomp used b^re for a 
iare' all StKxmnens of Forgery Or uttering of Forgeries, and sotne 
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of ft veiy utrocious Quality^ aod yet tlie severest Pumabment tot some 
tf &e worst of these Crimes is out a »nr Months Imprisomncnt; and it is 
#ci^l^y of Notice that these are among the Offences whicn are twf to ho visited 
By ac rouble Punishment. 


91 . This Chapter appears to me to be occupied in detailing and denouncing, 

' in similar defective and uncertain Language, the various Methods and Cinemm* 

stances of counterfeiting or tampering with current Coin, and of knowingly 
uttering, or ha^'inff in possession with Intent to utter, various Kinds of coun¬ 
terfeit Coin. In this Eftbrt at specific Legislation according to the cstimatcid 
Shades of Guilt it appt^ars to me that Simplicity and Perspicuity arc sacrifiwd 
for the sake of Distinctions not properly fulling within the IVovince of positive. 
Laws, and indeed of Distinctions not always according to my Ideas correct. 
Scarce any imaginable Crime can lie committed which has not its different 
Shades and Characteristics of Guilt; and I conceive that after the specific 
substantive Crime is defined and denounced, there the Knuctuicnt should stop. 
The Distinction between the counterfeiting, &'c. Coins of the Got'emtnent and 
Coins which are current of otlicr Denominations, does not appisar to me to !» 
sound. That between forging of Foreign and Home nt‘friHial»/e J’upor docs 
not obtain in England or c]s<‘vvhere. The Henson of the grc'nfer CViniinnlify of 
counterfeiting tlic A7//a’s Coin (noticed in Note 1) 1 iiiingine to in* founded 
on its partaking (in false Notions) of that of High IVcason. Neither do I 
think the Reasoning sound of fixing the Proof of the Ohject rmd Intent to utter 
on the Prosecnitor, in ('uses where numerous counterfeit t\»ins arc found in the 
Possession of a Party. The Knoudedfre und Intent of uttering counterfeit 
Coin, wlicrc the actual uttering takes place, may Vie required in BulisUintive 
Proof, beeau.se the Acts done and the Circumstances of it arc extant on which 
a Judgment can be formed; but where no Act is done at all, there is scarce 
a Possibility of proving any secret Object and Intent, though frequently' 
suspicious Circumstanees arc, in sucVi a Case as this, a legitimate (iroiind for 
a Party to prove, what he alone can prove, the lawful Excuse, or account for 
such Possession of numerous Articles of base C'oiu; and such is the J*rineiple 
of the English Criminal Law on this and other similar Subject Matt<;r, harl it 
been thought worth the Inquiry to ascertain it. 

92 . There are Redundancies of Language in this f^hajiter from which Mis¬ 
conceptions may possibly arise ; such as '•\frnndulenthf using Weights knoum 
to he/alse” I conceive, to<,>, that it would he enough txi show (Juilt that a 
Dealer was in possession of a false*. Rahiuee, or Measure, ^Veight, without 
further Evidence of “ his intending to use them fnmdulenilti," wlncli it would 
generally be impossible to proVe. 1 am unable to say whetlicr it is meant by 
using the Word “dealing” rather than xe/Zing, that ////Persons using in anjf 
Manner false Weights, &c., arc to be brought w'ithin this Chapter. 

93 . Of this Chapter I shall take the liberty of remarking that the WotSs 
“knowing"and “knowingly” seem to be used indiscriminately, and without 
any ruling Principle. The Consequence appears to n/c to Ik*, that the “ /mow¬ 
ing- a Rtuc for Quarantine,” &c., “ made according tf) Law," and “ kfunein^ 
an Act done is likely to spread an infectious Disease,” is itiscrt.e<l where it 
had better have been spared, as I conceive the doing such an Act, and Rrcach 
of any pl^ Notice of Quarantine, are substantive Offences, without a Call for 
Proof of such Knowledge, and, on the other hand, this Prc/viso in other Cases 
is omitted where it appears to me the guilty Knowledge is of the sul)stantive 
Essence of the Crime; for I imagine that the Adulteration of i'lx/d or Drugs 
can hardly be criminal unless shown to have been of wilful Knowledge. . 


94 . As regards those criminal Acts, such as driving violently, negligently, 
us^^ Fire or combustible Matter, leaving Buildings in a dangerous State, the 
,Criminality which is made to dc^nd on “ Want of Regard to Human Life,” 

Appears tp me, that such Want of Regard is hardly capable of Proof, 
jPieReapit the same Time other Acts, sura as “rash and 
^ fiiyiop^ Suhstanees,” are sudh as by their inherent 

liiii,, mare domg Acts! conaider to 
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j^V t have before rmarked oa that extraoi^m^<]!faj^^ df 
OiSEences enumcrate4 in this Chapter, as depending on the Party's 
96 . It will ever be u Matter of Controversy to what Esieni and. Rcligioil 
like that of the Mahomedans or IliiidooH should be protected by English £Wi- 
and this very Chapter, wliile it upholds under severe Penalties some absiud 
‘ Superstitions, discountenances others. Some indeed denounce every Species ;of 
legal I^mtection ; others would go as far as they dared in overthrowing such 
Religions, i shall be content to ex))ress my Opinion that some Extent the 
Protection of the Law ought to be afforded, beyond the common Protection 
afforded to Person and Property. 

97* But 1 am at a loss to understand how any Offence whatever can be 
committed again.st any JJcligion except by One of these '^I'hrc c Ways, byi^^fo* 
jment of any Structure or \Siihstance, by (.)l)stniction or Disturbance of any 
religious Faith or Ceremonies, or by Slander of the same. 

9H. Instead, how(‘ver, of what I shouhl conceive might easily^ be phrased,—a 
short and plain Jh*ovi.^ion against these 'I'hree specific ()ffenc'e>,—the Language 
ol* this Chaj)U‘r appears to me to be calculated to render tlic I’rotection and 
Deference sliown to tlu! Faith or Superstitions (jf the People a Matter of 
llidieule, and to introduce tlu; most arbitrary (^.aiNtructions of religious 
Offences. 1 know not how to construe Acts as ‘‘wounding religious or other 
Feelings,** and “ insulting IJeligion.*’ Jt is impossible to say to what 
Absurdities the Oirninality of uttering any Word (»r Sound, or making any 
Gesture, in Hearing or Sight of a IVrson, with tl)e Intentitm of wounding his 
religious Feelings *’(Clause 282) may bo carried out. Put Clause 283 is 
no less ilian a legislative Illustration of an old Jest, that if a Man twirled bis 
Hat on the 'I'op of a Stick, and cried “ IJu?:,*’W'ith a view to a siipd-stitious 
Effect cm u ( !lown, he would commit a ('rime. 

99- Surely it may be enough to protect religious Faith and Ceremonies by 
repressing the ordinary Outrages against them, wiilioiit altmipting to jiut down 
One Species of superstitious Imptislure, such as sitting a Dluirna, or (.'onjuring, 
by visiting it as a ('rinu*, for tin* Purpose of accrediting aitothcr^ unilcr which a 
weak ignorant Mind is induced t(» give way to such Imposture; and upon the 
same Principle 1 conceive the nail Interests of’ the People are bi'tter consulted 
in omitting from a Criminal Code the temporal Protection r>f Superstitions, 
even in regard to the Preservation of Caste, and in letiving pernieioUvS Prejudices 
to clear away as (Civilization advances. A contrary Course, as it appears to 
me, wimld have greater O^ieratioii in encouraging and perpetuating them than 
in repressing what is pernicious. 

100. The First danse of thi-^ (JhapttM* (287) is decidedly too general in its 
I.ianguage to lie safely acted upon. Iltur soon a Person is to register his 
Arrival by Sea;—in what Manner he is to ‘Muake it knownT—what is meant 
by “his Destination** or “ liis Object of Pursuit,” is left altogether uncertain. 
If all is to l>e left to mere Discretion \\\ the Construelioii of this Law, it is One 
^Vhicli hardly deserves the Nanu*. 

101. 1 have already observed at some T.engtli on the Subject of this Chapter 
In conjunction with Act No. XI. of ls.3.'), there arc I'wo Laws for one and the 
selfsame Object, and both equally ilefeetive in point of ('!ertainty. 

102. Upon the important Subject <if this ('hapter I should have much to 
write were I to attempt such a Critii|uc upon its Provisions as my Impressions 
on their Quality dietale, or to gi\ e that full (\<nsideration which is due to the 
Object of them. Uuder any ('ireumstanees this would be as useless, probably, 
as it would be a wearisome Task. When a Body of experienced Persons are 
intrusted with the Undertaking of drawing up u whole Code of Provisions 
mion an extensive and important Department in the Administration of 
JiistiaN the Achievement, when accomplished, must, as a general Measure, hii 
taken on Trust, or discarded on its Self-indication of Insufficiency. The 
Suggestion of partial Amendments, and the Enumeration of casual "Defect^? 
may deserve and meet wilb just Attention, so long as the Principles, the Frami^ 
ana conatitueut Materials of the Composition are respected; but it is a V!i^^ 

to aim at its Exposure, or its Amcndmcnl as a whole, by a 

on each of its various Clim^ from a Hundred " 








aod my Obie^^an liave bnt One Tet«te»cy,-^"‘ 
'-ii|^< 4^ :i|^' -<n % ge «tin g Uie Aband<mineiit (»r ^e Adoption of ;^c Code altogether. 

‘ unbare is, m my Opinion, much in ^s Chapter ^Icutsted to assist an 
ns feasible as mcritonous, that of a sound and distiuctive Digest of 
Crimes of wilful Infurv to the Person; at the sjune 'I'isnc I am com- 


pdObi to the Opinion that this EfTort has been too ill-ocooinjilishcfl by the 
preset Chapter to admit of its Inking brought into practical ()pcratiQn. 

104. It anp(^ars to me impossible to read as tar as this ('hauler without 


104. It app(^ars to me impossible to read as lar as this ('hapler without 
suspecting that the Commissioners have some peculiar Object in ibstiuguishing 
on so many Occasions lu^t^veen the doing an Act with an Intention'’ to irtfcct 
a certain Uesulty and the doing it with a Knowlrd^e that it is likely ” to 

f iroduce that Result. Now there appears to me an Error in Principle iti Icgis- 
ating on any such Distinction; anal mention it the more pointedly at this 
Opportunity because 1 think the present Chapter will atlord more than One 
Instance of the Uncertainty and even of the Absurdity"^v^liclI may arise tmni 
the Applications of such a distinguishing Doctrine. 'I'hc Princijilo of English 
Law (not badly illustrated by a Distich in lludihras^ which ! need not fjimto,) 
is, that a Man’s Intentions and Designs arc to be judged of by the (^u;dity of 
the Act done, and that he shall be pre^ijimed to have intended th;d which his 
Act was naturally likely or calculated lo cflect. Uut if the UonimiNsioners 
Distinction above noted is really intended, and is to prevail in estimating the 
substantive Quality of an Act, it M'ill follow that a Man is h> lie siipfmsed 
capable of designing a 'Phiiig by means not at all likely, and whi<*h he knows 
not to be likely, to effect it ; or, on the other hand, he is to he supposed eajiahlc 
of doing a Tiling which he knows to he likely to cause a certain 1‘dfect, and at 
the same 'rime not to intend that llesult. 

105. An Illustration ajipimded to this very subtle 'Text, st'jairating the 
Intention in the Act from <.)ne of the strongest liridenrrs ol* Unit Intention, 
the Knowledfre of its likehf Rffevt^ does however setau to indicate some 
Notion of a Distinction of this Kind, and at the same 'rime* exemplifK‘s tlic 
absurd Extent to which its Application may be carrietL It is stalfMl as an 
Instance of voluntary cuhmhle llomicicle (amounting to MtfnU>r) if a 
Person relates ttgUafhifr Titiiugs to another, who i.s in a rritiraf St.:igv of n 
dangerous Disease, intending to cause his Death, and lie dies in rnthsnpfenre,'^ 
The Iinagiiiat.ioii must liave been somewhat taxed to de\ise siicli a Sjier'ies ol‘ 
Munler, which is taken, however, as a principal (’asi*, by way of Illustration. 
ITiis is u Method of murdering which I HMieve under no (^anbination of 
Circumstances ever did or ever will enter into any' Man’s /)t\x}gn. ^ Kijiuilly 
improbable does it appear to me that a Person should he povsess<-d of all that 
Knowledge which would fix the (iuilt of Murder oii tlie i\( I of communicating 
certain Tidings to a sick Person.» If this Illustration affonN a Specimen of the 
Nature of tlje Inquiries wdiich such a (/ourse of Lcgislaiifin c‘n1uil.s, it appears 
to me almost unnecessary to expo.^e the puzzling I‘ncerlninty of asciaiainiug 
such Data as agitating ^ridings communicated at a vrltleul Stage of a !>isi'asc*< 
which is dangerous^ iu order to prove either that such 'ritling> \v(*re in fid 
likely to-cause Death, or that the Party relating them knew them to be so, 
or that, not knowing they were likely', he did nevcrthelos inteu<l tljeivliy to 
oause the Death. 

106. I pass by other Topics open to Observation lo notice tin" ('Construction 

given to Death caused by a Party who in a sudden Affray, and in KesimtincTit 

of a Blow, kills his Antagonist. This is construed Murder^ in caM* tlic Plow 

resented. was given in Self-defence follow'ing ujKin an As^^ault by the Killer. 

Now this'Construction of Guilt dcp<wHng on who was the Pirpt actual 
A_ 1 _ 45_. ij_ _1 a iTL.-.-.. 


gTjSUtt and tlie Continuance of the Affray, and the Heat ami Danger to the 
. Xiljbr mtisiotf out it, imminent and engrossing. It seems to me irrecon- 
. c&l^e to Juarioe and Humanity to cmistrue the DeaOi so <Hsca«ioncd a 
>*nd -*^.not n Manslaughter.” Oto the whole Case the Aggressor may 
V of the Gombotants ; and the Nature of the Cas^ 



eritnmaL I cannot devise a gemiine. ^eeapQ 
filttm T’ext of the English Lawagaii^ **o6fo*nmg Prop^y hyj&hwT 
'mid prcfc^rring so vague and complicated a Clause as this (3^ V 

tratious in most Instances are Cases of Deception in rcgatd to the Pa_ 

, future. hifenH(tn», which are of course incapable of Proof, and are nui^ 
of them of a Quality so little allied to Criminality as to excite liicUculc, at^ 
as Cheating by obtaining Money under a deceptive Promise to repay it. I muift 
say again/that some of the Illustrations to this Clause serve to my Appc^ 
liension only to render the Meaning of the Text more obscure. 

119 . 'I’hc extending (Jriminality to Acts of “ Mischief” not involving o^er 
specific! Crimes can only he defended, in my Opinion, on the Piiuc^le 
of making every Sj:M;-cies of j)rivatc civil Injury a public Crime; and the' 
Punishment for this Specie's of Offence appears to me to lie out of all Reason 
severe. 1 sirill he (rontent with stating Two Examples, comprising lx)th O|^eo> 



with the <lelilH-nite “ Intentiim of unnoyitv^ the Person to whom the Person 
to wltom the Avrongful Loss is intendedf Clause 408 enacts to the possible 
Extent of like Imprisomuent for “an Attempt to commit Mischief on any Road, 
intentHnu; to reiulcr it less east/ to travel by it.” Such, however, is the wide 
Scope (»f this OHenee of doing “ Mischief," that it includes also Arson and 
sruftfiny of Ships, 

1:^0. As to the Article of “ Criminal Trespass" consisting in the “ cxer^ 
cising Dominion over Projwrty " (whether Real or Personal does not appear) 
without “any llight or Permission to the ” (among other Mtaics of 

S) (k'uling with such ProjH'rly) “of the Posses.'ion of it," 1 must say 1 
know not Wiiiil is nuMiit by Dominion, or what is meant by minoi/ing. the 
lllustnitioiM show soiiu‘(hises to whicli those '^reriiis arc intended to apply; 
but \vliat. are the ('thers? Chin JJotfiUiiint be (‘xereised ^vithollt unv actual 
meddling- w’th or personal Inj^iess upon lVo]>ert v, as by making Sale of it, for 
instance r* (’an a IVrson be said to be (m/ioj/rd by any mental \’exation 
reasonably surmised? And <l(;es the 'Fext apply to surh (/ases ? It may 
serve', lioui'ver, in the most legitimate Manner to show to what ExUmt of 
CoNrS/rnr/io/i “ (h iminal 'I'respass’* m//// he pushed, by exemplifying irom the 
('ode itself some particular Act of it, and the possible Punishment prescril>ed* 
A PiTson who, without, any legal Hight or Permission, shall enter into 

any Dwi lling seeivtiy, may be jniiiished by rigorous Imprisonment for Two 
Years, although no Act be done, if it shall appear that he intended gome 
to any Party exercising /Ai/i/Z/z/Vn; over that Dwelling; imd any 
Parly, even entering a Firld^ or “ taking up a Hook,” in the same Way and with 
such Int.enlion, may be sentenecd to One Month’s rigorous Imprisonment or 
Pine of o(U) Ruiu'es. Surely this seems to be confounding Crimes mid Civil 
Injuries. 

‘ 1 21. 1 luive not omitted to give Attention to tlie copious ji^xplanations 

and Heasonings in the Note to this ('ha]>ter. I need not say they do not 
satisfy me as to ttie necessary (huises of acknowledged Defects, or ns to the 
Merit of those ('’lauses, for which (.Credit is taken ; but it would lie impossible 
to reduce any Atttanpt at Kefiitatiou within a short Compass. I must saj*, 
generally, that the Ditlieulties expatiatecl upon in legislating for the Protection 
of Property against Criminal Abstraction or Injury, for Want of a previous 
(\>de, or a compleler existing System of Daw regulating ( Yr// Rtj^htg in regard 
to Property, appear to me chimerical- 'i’lie Pules of English Law, where 
referred to, apjK»ar to me to Ik' misconceived. 

122. Of this Chapter, to which I liavc to offer no very material Objcctioiul 

* shall merely say, that, agreeing in the K.xjK?drency of extending Criminality to 
counterfeiting private Marks on private Property, even though no Fraud f£i 
be theivhy actually effectcil; yet it oppears to me tliat tlie “ ^ 

.Counterfeits ns genuine, knowing it likely or intending that Injury inay;| 
effected thereby, or “ for the Purpose of cheating,’’ is more open to 4— 
Ckitiatraction and other Objections than the plain Lti%v against the 
Money or Goods by false *l'okena or Pretences ;,v;;^ 
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: o^its ut^-^lia^pisiiliatcj on Pntunplei' that 1 do not' 

TO hxpmd inudi Pbwsrrolidia upon H. It appeara to me to he a 
lit# Operation depends altogetoer ppm Ptoof of the Belit^ mid tecnet 
Ihten^oiM of a Party whose Act in itaeif gives no IVoof or Indication 
‘pf wlmt audi Belief or Intention or Object may lie. If a Man takes Property 
inilider Circumstances proved, whicli show he did so under Colmtr or in Asscr* 
4&>h of Jtieht, 1 should sup|K)se that under any Ijaw but this he would be 
guihless of Crime; but unaor this Law the Question of Criminality in taking 
the Property under these Cireuiustanccs is made to depend on what ho may 
iNQlpen r^erwnrds to do with it, or rather upon what Jntentmis he may iJe 
wipposeti to have, or 8ubse<iuently to form, anout the Property. So, on the 
otW hand, if he clearly takes the Property untkout an^ Colour of Right 
whatever, yet the Criminality of the Act is under this Law made to depend 
on the Result of some Inquiry or of some Impression on the Part of tnose 
who try him as to what he inferuM at the Time to do with tlie Property, and 
even upon the Intention lie may subsequently conceive. 

124. There may be no sound Objection to the rendering mme Sorts of 
Breaches of some Sorts of Contracts of Service criminal; but I conceive those 
particular Breaclies of Service should he. specially designated, and that a I^aw 
making all Sorts of Breaches of Contracts to convey Persons or ProiKrty,—all 
Sorts of illegal Disohulience^ or leaving of a Vessel by a SeanM-n ,—all Sorts of 
Omission in .Attendance or supplying Wants of helpless Persons by their 
Sen'ants, criminal, and punisliahlo by various Degrees of Imprisonment or Fine, 
or both, is can ied to a preposterous E.\tent. 

125. Upon this (’hapter much public Abuse has Ixen expended, and pro* 
suming the I'ext, under the Terms “ by lieceit” causing I’arties respectively to 
believe that t bey are married to each other when they are not so, and under 
the Terms “ any fraudulent Intention going through the Ceremony" oH 
an illegal Marriage, is to he umU‘rst<x)d as applicable to Bigamy, committed 
by Eur<>pc*ans at all events, as well as to other unlawful or deceptive Mtales of 
Marriage, I am of opinion that such an express Limitation of the (/rimiimlity is 
impolitic, and tin* more so because it apjiears to me unnecessary. I cun hanlly 
conceive the Possibility of any such Crime as Bigamy without sonu‘ “ Deceit" 
and some fraudulent “ lutetition." 


MMtXXl 

PfM 


CImptar XXUi 
Criiiiiiwl DrttMiik 
CoittracM of Str 


Clmptor XXIV 
OITonoM roUthii 
to MiurriAge. 


> 126. But a more practical (Ihjection lies in the extreme L'licertainty of the 

Language, whicli, in my Opinion, disipialifies this I.aw from sate and just 
Operation. It is hanl to say to what unlawlhl .Marriages it may ajiply, Ik’skIch 
those characterized as Bigamies or unlawful Polygamies. It is still more 
difficult to under''tand the Extent of .Meaning in the Words “by Deceit'* 
causing a Party to “ lielievc,” and with fraiuiulonl Intention going “ through 
the Ceremony of being marrical." 

127 . As my Object is not so much to discuss the Principles of the Laws (;)i»pfaa XXV 
themselves contained in this Code as those upon which tin* Comprmtion of the WDefamation. 
Code has been accomplished, and the Imperfectifin of its Details, I shall avoid 

any lengthened Discu.ssicni of the Principles of Law on which this (.'haptcr oit 
Defamation is founded. 

128. My Notion of the Characteristics of Crime, ho\v(!ver, differs from that 
of the Commissioners, and out of that Diff’crcnec mainly arises my Objection 
to the Principles of Law upon which they enact this particular Species of 

' Criminality by Defamation. 

120. I conceive that the true f-haractcristic of Crime, i.s its public Injurious- 
"tiess, combined (in most flaacs) with the Difficulty or IinposNibility of enforcing 
' personal Redress from the ('riminal to the injured Party. WIutc the Injury 
which is done meredy afiects a private Indiviijual, and Coinpensation may Iw 
eatonated and is attainable by Cour.se of I^aw, it appears to me that such 
Jxtiury is properly classified as a Civil Wrong, and not as a Crime. 

’ I'SO. Dmmation in most People's Estimate will, 1 believe, he considered 
purely as. a Civil Wrong, when directed against Individuals, except in m mucli 
l«. its Tendency may be to create open Commotion or Violence from the 
IjiRta^on thereby created. ^Tiose who do not concede any such Tendency, or 
^tontod wi g it dottto ,(afr tlto Gmmmtoiotiers do) the Ibopiiety of such Tendency 
r ' ~ sxmnAatd a .Critarionitrf^lblimafity^ would find k difficult to assign a 
■" .. :|f,m 



for dis^gaU^g m 

any bf^ier Cfvil injury* ^ ' 

131* Those who rest their Opinioti of the Crimiiiafity of Hbdlmg'. 
rCWdency I refer to, and who conceive that no One should be allowed 
the Law into his own Hands in punishing the undeserving, by holding him 
to public' Shame, but should be obliged to seek public or private HedreSii^ 
against the Party Hlicllc^d ucxrording to the Law, have, to my Mind, a IcgititnaiO' 
Justification in assuming that the*. T'rn/h of tlie Charges is no Excuse for tho' 
Criminalitjf^ which depends on otlier and different Data. But when the Com- 
niissioiic;rs •avow that the "rruth of tlic Charge is a legal Excuse for the 
permanent Dissemination of* tbc*in, and at the same Time disallow the Tendency 
to Irritation and cronsequent Jlreac;h of* the Peace as any Criterion of Crhni^ 
nality, they appear to me to ovtathrow all Foundation of Criminality whatever 
in Defamation, and to plju'o the? Questitui altogc*ther on the Footing of whether 
a Civil Wrong to \iv estimated and c?ompensated lias been worked, or w*hether 
only a (Jivil llight has lieeu exercised. 

132. ’^J’be only possilile (iround 1 cun assume as taken liy the CoinmissionerB 
*for assigning ('riininalily to this Spec?ies of Injury is the grievous Nature of it; 
but if that be taken ns a ( Viterion of Crime d Jhrtiari should Adultery, 
Seduction, and many oUut Wrongs of a much more grievous Nature than 
Defamation (as far as eati be judged fnim the comjiarative View of J.>ainagcs 
given l»y C.'ourts and Juries), and nu)st of whieh are confessedly of such a 
Qualify, most appropriutc'ly re<lres.seil by Civil Suits, 

133. But alt hough, arron/int^ to thu Prinriples entertained hy the. Commis^ 
jrionef\s\ there appears to me no (iround for their iiurludirig Defamation in the 
Catalogue of (himes, the Bulk of Society, I believe, have always felt that 
the free Liberty of publishing everytliing which is merely true would be jniblicly 
rnisehievous,— would b<* often most disgraeetid to the malicious l*ublisher,— 
would be cdleii iiujuslly painful and injurious to the Party sought tt> be dis- 
gracecl by the Ihibiieation. Instances could be too easily cited. It appears to 
UK' that this (3»aplcr errs throughout, as well in Principles as in Details. 

131. 'I'lu? Fnulish I auv of Libcd is said to be d«qeetive for Want of any Defi¬ 
nition of what is lAhvL It is so directive* from the very Nature of the Act. 
The Qindil\' and '^rendenev of a Writing, as regards its Ktfect on moral or 
inU‘lIeetuaI C'haracler, must necessarily be Matter of Opinion. Wdiat there¬ 
fore is lalal must lu‘ h'fl to Jiidge or Jury to decide'; and herein consists the 
Juiberty ot* the Press in Fnglainl;—that no Writing can Ik.' said to lie a Libel« 
till a Jury lias s<» pr<mounee<I it. 'Fhe utmost that can be done by any Rule 
of Law towards,designating a Libel is to atlbrd some gciu'ral t3iara<?tcristics by 
way of (luidaiu't'; but tin? (.'oustruction of those ('haracteristics, and the 
Existence ot'thein in any Publication charged to contain tlK-ni, must equally be 
left to th(' practu'al E\|ircssi(m of men- Opinion. 

135. Whether better (/haracteristies, clearer in Expression and more compre¬ 
hensive in Phrase, might be devised, than any which the Englisli Law of Libel 
eoiild funush, I will not contend upon ; but I think ull impartial Persons 
versed in that l^aw, or unvi'rsed in any Law', will be ready to exelaiiii against 
'the involved and pc'rplexing Detinititnis of Defamations, with its acctnnpany^ing 
Exphiuatioiis and ICxeeptions, as di'tailed in this Chapter. Such Phrases as 
allernptittfi' to cause it to Ik? heUrrvd'^ instead of the 'IVnn ‘‘////Wi.v/riV?/?*,” and 
designating the Matter published as “an Imputation which would harm Repu¬ 
tation’* in “the Quarter ** where believed/’ but which is not to Ix^ Defamation 
if published “ in Faith respecting the Conduct of a public Scn'iuit in the 

“ Dischargt' of his Functions,* <^r if “published of any Pei-son respecting hi« 

“ Conduct touching any public Question, or iK'ing Censure of the (.’onduct erf a ' 
“ Person iw Matters to which the Ihiblishers A/j/yW Autliority over another . 
“ rela/rs^^* and so on, appetu* to me to f^ivc the widest LatitiHle of Construc-v 
tion. So again, t!ie Gloss put by One ot the Illustrations upon the Meaning of, 
“ attempting to cause it to lie bolitwed,” under which all Publishers of LiodB: 
are to be held guiltless unless their Tntention appears of causing the Imputatkai 
to be Ix'licved (instead of a Matter of Miti^tion under CircumstanGes), gives 
gencnil Franchi>e of lilielliug, unchecked by anything but mere arbitfd^ 
Discrctiou. The various Modes wliich may be adopted of PublicaUoA 
** attempting to cause it to lx? believed" by no means help out the?- 
G^iicrflJity m the Phra^^ odopti^ They are all obvious. 




eonclusioto, t6 One orTW of the inex- 

^ |)oetrh»es of thk Chapter, as they appear to me. I have suufficic^tly 

lyo^ioed thAt of ^ as a Justificatiooi t>f Cnminal hilfch It maybe added 
that the nec&usary eng^fting a long and diificult ifperial Plea of Justifica- 
tiiocL (as sugg€»ited by the t)oiniiiisstoncr8) in the I-#aw ‘*of Procedure**' wH 
en^ the practical Operation of that Law. I know not on what 

jndnciple Libels against ptMic Jiodie*s' or Colfection trf Per^aons are exempted 
Criminality. I conceive that such Defamation is eininently* the most 
cnpiinal, construing Crime as puhlic Injury. ''Phe Lilx^rty given oV expressing 
" in good F^aith any Opinion whatever ix'spccting the Conduct or (Muiraeter of 

anv Paity, Witness, or Agent in any Case brought bt^tbre a Ct>urt, or their 
" Characters^ as tiir as it appears in suc'h Conduct,^ excites my Astonishineut. 

137 . Xhert^ seems to me much Propriety in making Prtn’isions against (h'inies 
classing under “ Intimidation l>nt as regards the Mode in which that Object 
is accomplished in this Chapter, it appears to me sunicient to point out tluit, 
without straining Constructions laytuul the legitimate Meaning of the Lan¬ 
guage, any Person who shall threaten to kill his Neighhour‘s 1-at which tres- 
msscs, intending “to distress” the Owner of it bv such Threat (no y\ct Iwing 
done), may (under Clause 482) 1 k' j^unished by I’wo Years Imprisonment. 

138. It appears to me that all the Clauses against “ Insults” and “ Annoy¬ 
ances ” by IVordSy Ciestnres\ or Sounds must (where they deserve Oiininal 
Punishment at all) more appropriately rank u/ulor “ Defamation or Contempts 
of .Judicial Authoriru's; and it appears to me that notlimg ean more forcibly 
corroborate the Observations I ha\'e made regarding the I^xem|>lion of true 
Defamation from Criminal Cognizaiu e than the Ni cesMty of these c-xtraordinnry 
Enactments (as they sec'in to iiu*) against hisuUhtg W^nls, f/e.sY//r#*A’, and 

'which, if they are not too tri\'ial for any legal < *ognizanee whatever, 
can only be criminal as creating Irritation, an<i tending consequently to oceiision 
Acts of open Violence. 

139 . Having now cursorily imled upon the several < 'hn]>t<Ts of t his Code, I 
shall close my l^abour with but a few gcaiernl Ibaiiarks, 

140. I have trespassed far beyond tlu* l^imits I had preserihval to invHelf in 
entering upon this Disquisition. 1 am liilly aware that it is too long (and 
probably it will be thought Uk> <Ju11) to nu'et with gcan'ral, if any, Alt(*ntioij. 
But the sweeping Imputations I have permillcMl to iiiyM-lf, in the sincere 
Endeavour to discharge the Duty jdaeed ujhmi me, I fell to najuirt^ some 
specific Proof by Instanc’es ; and it was also partially my Object to draw pointed 
AitCMitkm to some substantive Defects and Ini|H‘i feet ions, wliefla r considered 
UB mere Samp/es or iu>U In so doing I Jiave had nnieh Diflicultv in avoiding 
long and argumentative Discussion; but perceived at the same *riim‘ that ti 
mere lairren iiitiiuution of Dissent.could have little Weight, and was entithal to 
no Authority. 

141. It would have Ikvii a far more grateful '^I'*:isk to hu\'e exjuvsKed an 
oduiii’ing Assent to the Principles and tin* iMiunciation of so grand a Work as 
this professes to he,—a Criininal C.V>de for a rising Nation of 100,000,000 
of 8ouls,—to have assisted in partial Improvements,—to ha\c ^ubrnilted my Sense 
of partial Defects, and to have laboured in rendering ^o nol»le a MornuTU^iit of 
this enlightened Age as finished in Detail as majestic in its Foundations. No 
Man in Existence hunents ho much as I do that this Work sliould not be of a 
Quality to admit of such Pains or of such magnificent I!ojm*s. "I'he Expression 
of such or of still more free Opinions,—the tof) easy JCxposure of fancied 
Faults,—the Quality and the eminent Abilities of those* whose l-,al>^nirs 1 have 
thus presumed to criticise, will I feel pt'rsiiaded earn fi>r me Diser<*dit in thoBe 
Quarters where I would have my Reputation stand Ixist, 1 would willingly, 
thereferei-have kept my Opinions to myself; but, called upon as I am to disclose 
thm by the Authority to which such a Duty is owed, T can only lament niy 
Misfartiine that my Sentiments can he no other. 

142- I admit the Reach of Thought di8phiye<l as well thrf>ughout the Text 
os the Notes and Obserratk>iis of the CommissionerH. I admit the Soundness 
; mi4 YoJue of n^y of their Suggestions; the general Humanity of Feeling and 
of iiiiuh of the Reasoning in support of the Iloetfines delivered. I 
; deeauatg alU^gether lost to the Public, and discredtt- 
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r vabfe^ tlii^ , It wij^t be Hhavi^ --^-t-,- 

\ oii^ r1^ Topics than bave undertaken tl4i» 'Scrntiiyr mt«3^ j 

i^r Faults. But perhaps 1 have already at Outset sii^cientiy expu 
k rUsclessness of such an Employment. Neither has anything been called 
.toy Hands than to point out D^fcis, eaid to suggest Improvements iii:''IBhe 
Details of a substantive Body of Law. But my Objection to the Code is td it ■ 
as a who/e. I conceive it framed on erroneous Principles. I deem it eonsti- 
tutionally defective, and that it requires Rc^construction throughout, and to be 
elaborated upon a diflferent Plan, and upon far more extensive Data. ^ 

14-3. It may be assumed that I deprecate the Adoption of' this Code, as 
pregnant with practical Mischiefs, and as likely to produce general Discontent 
and Disorder in the Administration of Justice ; and it may be assumed that if 
upon Experience ik> sik^Ii Evils manifested themselves, the C^ode would at once 
be accredited by the ''JVxt of Experience- On this Point 1 crave to submit a 
few Observulioii.s. 

144. I <h) not lliiiik that such Disorders would appear. I tliink that Crime 
and Outrage would Ik‘ repressed \inder the Guidance of this Code, and that the 
general Administration of Criminal Justice might be hiir and upright. 1 should^ 
however, entertain the same Opinion if Criminal Justice sliould Ik* continued ♦(> 
l>e administered under the much-denounced Hogulations. Nay, whether the 
Koran or the Pentateuch be the text Uule for administering Justice, still by 
the Ilelji of Glosses an<l Comnients we know that out of siurh a Text a Body 
of Law may be compiled under which extensive and civilized Nations may be 
goveriK‘d in Peace and Security. So in India, among a peaceably disposed, 
mdtistrioLis, and submissive J\)pulation, tliere is no Body of Lair, however 
delcctive, and even absurd as such, which serving, but as a general Guide, to 1x5 
helped out by Constructions and Adaptations, and administered by enlightened 
amt upright Men, might not suflic<‘ for ctrccting substantial Justice generally, 
free from national ( U>mplamts or public Disorders. But. this proves little as to 
the Merit of such a Bo<ly of I-iaw as c<»ntainiijg and tm erfained Rules of 
Right. Such a Body <►! J-raw could iu>t so well suit a Nation im)re advanced 
in C^ivilizati*)!!. Indeetl the Advance ol'a Nation wouhi net’cssarily be impeded 
by so defective a System of a<lministering Justice. Jt is not the temporary 
Operation of the general Body of Law, but tlie Itcsults of long Experience 
undiT them, which inusi cxcMuplily their '’I'cnrlciuy. India may bo governed, 
UH it is ill Pvnrc and Qutrtnrss^ and in all its existing J^rosperity, for Ages, 
without any eonslilutional Plan of Power, ami uiidt'r a System of I^aw which is 
uncertain and eminently^ diJcetivc. But laJbre it can emerge into any propor¬ 
tionate Kiiji^yment of the Pro;>pcritv which characterizes the Nations of Europe 
it must attain a proportionate Approximation to the Certainty', the Security, and 
the Pureness of I heir Laws, 

145. Enti'rtainiiig these Impressions^ I conceive thal a Goveniinent should 
be averse to promulgate, for the permanent (iiiiihmee of a jiopulous Nation, any 
Body t)f Laws which is neither a Digest of tliose Enactments for the Adraiiiis- 
traiiou of Justice which llie Expcritaicc of civilizc'd Countries for Ages has 

% sanctioned, nor even foumlcd on the (Jroiindwork <d' any" existing System, 
unless eonvineed of its dccuU'd Superiority' bv the 4Vstimoiiy of the wisest and 
most learned Jurists. A faulty nnd tlefec'tive Code which should supersede a 
better System of established l^aw in a highlv civilized (^ountiy, in working ita 
imuic<liate Evils woidd as iimiicdiatclv ensure its Rejxad. But such a Code, 
iiitroduce<l among a hall-civilized Pt'oplc, where no Sy'slein of I^aw deserving 
the Name before prevailed, may work no general Evils, and inav even effect a 
partial Benefit ; but it would stamp an inferior Character on a submissive Nation, 
and stagnate for Ages the current of its Prosperity". 

14B. 1 ollude to tliose Maxims in Legislation and in the Administration of 
the Laws which declare that such Laws arc best which leave least to the Breast 
•of the Judge, and that Discretion iii a Judge” is the First Engine in Tyranny 5 
that Equity and arbitrary Construction of the Judge is no Ix'tter a Rul^ thsm 
‘‘ the Measure of his Foot; that the Force of no Laws should be depend^ton 
the Ignorance, or otherwise, of the Offender against it; and that the Inten-* 
tions and Impressions of Particft are to l>e assumed wherever they are the 
**^atural Concomitauts of their Acts.” Whether the proposed Bmly of I-awi? 
co^^ftnixia or was intended to conform to such Maxims deserves, in my Opinion^ 
^^toatiure ai^ ocrapulous ln%*cstigatj[iCK|i^ I ba^ dome to the Concloaktt^l^ 
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I have, &c. 

(Signed) Nob-son. 

Advocate General of Madras. 
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(No. 4-2.) 

T. II. Maimmh k Esq. to G. Ni»bton Esq. 
g- Port AVillinin, I3th August l«i8. 

I AM directed to acknowledge the Receipt of your Letter of the 9th uUiino, 


L IIP Ilk IVJiwn IV J - 7 - . 

containing your Comments on the proposed Peiial Code, and to express t<» you 
the Obligation which the Honourable the 1 resnlent in (.ouneil Icels under to 
YOU for 7he Tnmhle you ha\e taken, and the higli Sense whieh he entertains 
of the Value of the Observations on the proposed t'od<* which are eontamed in 

vour Comuiunioation. ^ 

^ I hiivo, iS:c. 

(Signed) T. H. Maipdock* 

Ofliciatinff Secretiuy to (uivernment oiTIndiiu 


• No. H5. 

II. A. D. (^iMiToN Ks(|. to tlu* Lr.iiiSL.M’iMi C^PiM'lL of Indta. 

Sirs IJombay, KMh April laSH. 

I UAVK the* Honour to acknowledge the Re<>eipt of your Letter of <•«' of 

Febmure, forwarding for my Consnleration a ( i»py ol a (proposed) 1 enid 
Code ami requestingrtbat 1 should ofte. suel. Obsirvations upoi. its IWisiom 
as might he dictated by my Accpiaintaiiee witli the imporlant Subject to which 

^^*)i^>rvN loured Leisure that I could eoniniand has In-en employed in atten- 
tivciv m-rusing all that has U-eii writ ten liy the Law Comnussioners, a"” 
seekin^for siieli Information as iiiighl assist, me m tormmg a eorrwt .ludgment 
on tlie Work forwurdefl for iny ( 'ousideration; hut I am 
acknowledge my Inability to offer any Obser\ation that can he oi any 
on the particular Provisawis of the proposcfl (V.de, ImUed it apjiears 
that to consider these Provisions with that Attxmtion whieh their IiniMirtamce 
. di.nl ...nch mum Timn .u,„l .hnn cm tam my 

nublie Duties while I niay remain m India, espeeially as I expect ^ y 
Siortly to receive the gracious Permission of Her Klajesty to retire from the 

Law Commissioners admit that the Work in which they have liccn 
eneo^d (and in which they must have lK‘cn ablj’ assists ) was among the 
ma^difficult in which the Human Mind could he einployd; and ns I cannot 
pretend to any great Share of that Knowledge of .hidu iul Metaphysics 
which the Profejsors on the Continent of Europe are thoroughly conversjint^ 

tlmt“irreat Machine” of which English 
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perform. Even if I had not any otbe-r Employmient, 1 X- 

St competent to offer any Opinion worthy of your Coasidemtion on the 

Details a»4 Provisions of tlie propose we. ^ ii anv 

i l»v» foj 5 Us^^a very atro^^ljef Uiat the l>aiCT^ 








vHiich bave^'lieen <^moi^ -t6 perfect «tm. 

abundentljr exist in this Country; and ^ist n ^be Woni of Hittw-iaakiQii’ 
aingli* Nations, possessing similar Creeds, a nd long accustomed to One Fontt 'c^' 
&ovemment, has been mund too diflScult to be overcome, no Code can be 
constructed that will equally suit the Millions who are now subject to Biitiifer 
Ride in India ; but ii', as I assume, it has been determined that such a System 
of Legislation shall be established, it would exceed the Limit prescribed by 
your tJoimnunication if I were to offer any Observations in opposition to the 
Measure. 

r hud jietuaJly committed to Writing, for the Purpo.se of being sent to you, 
the Opinions which I had formed on this most momentous Subject, and the 
Reasons for my Beliel'; but, on llcffcetion, I am apprehensive that such Matters 
may bt^ deeme<l unealletl for an<l irrelevant, and I therefore tibs^n from 
submitting them to your Nt>tiee. 

I will however observe. Unit until the Code of Proredurc shall be known, 
when it may he nsc-ertuined by what IVIachinery the projKJsod Code is to be 
worked, it seems to be jwemature, if practicable, to examine in detail its 
Provisions. 

1 have not discovered that Ihe T.aw C'ommissioners have framed any 
ProvisionJI^'of a preventive Nature, otherwise than ns they have declared the 
Punislunent to be iiiflieted for Offences. I need not state that there are Two 
Ways of previ-ntiiig Crime ; the one, by making it impossilde to commit the 
Offence, by antieipating and frustrating the Intentions of the Malefactor; the 
other, by "threatening iiiiii with Punishment if convicted of C'rimc. Now 
although I <!<> not possess sufficient Information on tliis Subject, my Experience 
during a Kesidenee of Jieurly Half a C^entury in this (.'ountry leads me to 
believe that ])reventive Measures, such as might not 1)e suitable to the Mother 
Country, might bt; l>enefieially established in India. 

Trusting that you will excuse these latter Observations, which perhaps 
exceed what 1 may have been expected to state, 

I have, &c. 

(Signed) II. A. 1). Compton.* 


No. Hfi. 

The Si-PKKMK fiovKKNMKXT to tlic Iloiiourablc Sir Hkuhkkt Compton. 

(Legislative, No. 311.) 

Honourable Sir, Fort William, 30th April 1838. 

Wk have the Honour tt> acknowledge the Receipt of your Letter of the 
13th instant, and to request that you will accept our 'I'hanks for the Com¬ 
munication t)fyour Sentiments on the Subject <)f the pri>posed Penal Code. 

‘2. lJut as we are very unwilling to forego the Benefit ijf the ('otmcil of a 
Functitmary wlu>, atlcr nvnetising t«>r many Years at the Bar of the Supreme 
Courts, aiui hoUling Uign .ludie.ial Appointment.s both at Calcutta and Madras, 
now occupies the highest Situation on the Bench at Bombay*, upon the 
important Question whether it will be practicable to construct a general 
Criminal Code for the whole of the British Empire in India, and as you state 
that you have aetuall^y coinniitted your Opinions upon that Question to 
Writing, we trust that >'ou will obligi^ us by iroinmunicating them. 

3. We are also anxious to be favoured with n full Statement of your 
Sentiments upon those “Provisions of a preventive Nature” which, though 
they “ might not la* suitable to the Mother Country, might,” .in yovqr 
Judgment, “ be beneficially established in India.” 

Wc are, &c. 

(Signed) A. Ross. 

A. Amos. 

W. Mormson. 
W. W. Bibo. 





^;V;r V r H. Compton to the Iiise»LATW« Cotmni. of Inoia.. 

' ^foiioum Sirs, Bombay, 9th Jutte 1838. 

” 1 HAVE the Honour to acknowledge the Receipt of your Letter of the 30th of 
Aj^I, and to express my Thanks for the very gratifying Nature of the 
Ctommimication. 

Not expecting that I should lie permitted to offer to you the Opinion which 
I hod formed and committed to \\ riting on the Expediency or l*racl.ical>ilify of 
framing an all-comprehensive Criminal Code ibr British India, I availed in>'»elf 
of a recent Period of l.-oisiirc to cast what* I had written into a Form in winch 
my Observations w’ould not app<*ar \o have lK‘on called for by Authority, or to 
claim any Consideration beyond tlicir apparent Value; and as 1 have destmyed 
former Manuscript, it will not Ih* in my Power, without considerable Delay 
(for our Term has eommeneed), to restore my Observations to tliat State whien 
would best consist w ith Correspondence of a public Nature. 1 have therefore 
to request that you will Ih- pleased to excuse me tor trau.siuitting mgf. Opinion 
in an unusual Sliape, and that you will make a liberal Allowatrw’^br the 
Freedom w'ith wliich I have veiiturcil to canvass a Measure the Necessity for 
or the Value of w liich I am really unable to eompreheml. 

It may be thought that I have given an erroneous Constniction to the 
Statute, in doubting the Power of the l^gi.slative (/Oiincal io establish the ' 
proposed t‘o(le, without comiuimi(^ating to both Houses of l^Mrliament tlie 
llesult of the Incjuiries and Itesearches reported hv the Law (Commissioners; 
but I have stated the (Jrounds of my Opinion, to which yon will allow such 
Weight only as these (irounds may seem to deserve. My Helief of the 
Inipractu*ability of obtaining correct Infonnaliou on the various and important 
Subjects commanded to bo hujuired into is tbunded on my own Experience, 
and the Difficulty which I have found in ascertaining, even at One Presideiiey, 
wrhat are the “ Feelings and peculiar Usages’' ol'the Native Population at either 
of the other Seats of (h)vernment. 

It is possible that my long Residence in India, and luy I’nrtiality for the 
System of Law to which I liave so long been accuslouKal, (and wliich, although 
1 am not blind to its Defects, 1 tliink may be n*lbnncd, modihed, aial extended 
to different Parts of Jlritish Iiulia,) may luivc' disqualifk'd me from taking a 
clear and unbiassed View of this iinjiortaiit Stibj(*ct; but 1 do most sincerely 
assure 3 'OU, that the .Kxjierienci* d<‘rived from inv (’omiexion with the Adminis¬ 
tration of Justice in India (and which you liave Ixrn ])lca.‘^('d to consider as 
conferring some Value on my Opinion) ha.s abimrlantly confirmed the 
Sentiments expressed in the Observations wliich I have the Honour to transmit 
hcrewitli, and which, perhaps too tediously, I have endeavoured to support by 
Authority. 

With respect to Provisions of a pr(‘veu1ive Nature, it will be seen that in the 
Observations, but in a general Manner, I have alluded to what is done in France 
and on the (Jontinent of Europe, by the System of Passyuirts alone, towards tUe 
Apprehension and Detention of (Viminals; and although, witliout more Infor* 
mation than 1 pretend to possess, J cannot \*enture to recomnu^nd any Measures 
that ought to be generally adopted, ^ et (‘ertain Informal.iou wliicli I obUiined 
at Bombay shortly after my An*ival (the Result of In(|uiries which in l^nghmd 
I had been recommended to make), and which I have Reason to Indieve 
induced Lord Clare to make a considerabhj (.'hange in llio J^olice Establishment 
at this Presidency, may be deserving of your C’onsichiration, provi<lcd it is not 
intended to crstablish One System that shall apply to the wdiolc of British 
Indio. 


You must be aware that considerable Diffm^nces formerly existed iKttwccn 
the Government and the Courts of this Presidency, many of Avhich Diflcreml^s 
originated in Matters of Police, and that Sir Janies aMackinioHli, at the Request 
of the Bombay Government, was induced to revise the then existing and to 
ptTopose a new Sytem of Police for Bombay. The Establishment of it, how^cver, 
m a modified Form, did not ensure the Security of the Public, or prevent 


CoUi^on between Authorities demanding mutual Support* Much that was 
then and aiterwariib deemed necessary to remove Criminals, Rogues, and 

and to prevent their Ketimi, was wonounced to 
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illegidl^-aaia^ gtoviridiMfe^t' wwe , 

the J^haUtants, and to wevent the Penwtralfciii-^ 
to hcfinconsistent with S&^ish Law, and thevi^Sboe ware n<^ adbi^ 

When the Change to which I have alluded was made in the PdBco » 
Bombay, I despaired of inducing the Government to do more than was tfeetli 
done; and Lord Clare being either unable or not disposed to make an Alteration 
whicli I then suggested in respe^ of the Appointment and Succession of 
stipendiary Magistrates, a Suggestion which I then considered and still consider 
to 1x5 of the utmost Moment, I laid aside from that Time all that I had 
collected and written on the Siibjc‘ct of the Police at Bombay, and which may 
be considered on Abridgtncnt of its History and working from 1746 until the 
Time of my Inquiry, and it will require some Time to search for and arrange 
these Papers, if it shall be your Pleasure to require further Information on tms 
Subject. 

I have great Satisfaction in stating that the Change which was made in the 
Constitution and Material of the Bombay Police has been productive of the 
most salutary^EfTccts, and 1 think that other Measures of a preventive Nature, 
which considered necessary, may l>c beneficially aclopted at Bombay; 

but wl4|||^ similar Provisions will be suitable for other Parts of the Empire 
must Ik; left to your Decision, founded on the Information which you possess 
or con command. 

I have, &c. 

(Signed) IIkubcrt Compton. 


Enclosure in No. 87. 


The followinjr Observations luive been su^^cstcil by pernsing the Penal Code prepared 
by the Imlisni I^aw (’oinmi.ssi<iin‘rs, and published by (^»nlln^ln^l of* the Governor General 
<>f India in Council, and V>y betttM* of the J^iiw Coiuinissiouor.s dated the I Kli of Ootobcflr 
18a7, which has also be«'ii ]>nbre;lK-d. 

By tlie Statute Jbl avnd tth William IV. C. So. S. it was declared to be expedient, 
that, subject bi such Nj>eeijil Arrangeuu'iitn as local Girounistanccs might require, a general 
iSystem of Judicial Estahlishments and Police, to wJneli all Persons whatsoever, us well 
Europeans us Natives, might he suhjeet, shoiihl ho estahlished in the Indian Territories 
at an early Period, and tJnit sueli r..aw as might l>e applicable in common to all Oiasues 
of the iTdiabitunts of the sai«l Territnries, <hu^ Regard being had to the Rights, Feelings, 
and pee\iliii.r ITsages (d‘ the Peo|)le, shoiiM In* enacted ; and that iill Laws, and OustoiUH 
having tlie Force of Law, within tln^ said Territories, .shouM be aset rtained and consoli¬ 
dated, and. as Occasion might require, amended ; and it was .therehu-e enacted, tliat the 
Governor (leneraJ of India in ('oiincil should issm* a Gomniission to certain Pej:sons, not 
exceeding Five ill Nini\ber, and* to be styhMl “The Indian Law Gominissioners,’" with 
such powers as should bo luaM'ssaiy for the Piirpostis tlierein-after iniiiitioiied ; and that 
the said C%)mmissiuners should fully inquire into the Jnrisdieiion,' Powers, and Rules of 
tlie existing Courts of Justie(‘. and Police Establishments in the said Territories, and aU 
existing Forms of Jiulicial Proeediire, and into the Nature and Operation of all Law, 
Mdicther Oivil or Grimimil, written or custoiiiaiy, prevailing and in force in any Port of 
t^'O said Territcn'ies, and wlu'reto any Inhabitants f»f the said Tcrriti»ry, wliether KuropCKiiia 
or others, wen^ subjet'l; and that the sai<l t\>mmissioners should from Time to Time 
make lloports, in which they should rully set forth the Results of their siiid Inquiries, 
and should frtnii 'fime to Time sngg<*st such AlUTutions as might in their Ojunion be 
bonelioially made in the said t'ourts of .Instice and Police; b^stabJishnients, Fornw of 
Judicial ProiwHluvo and Dtw, due Regjird being had to the Distinction of Castes, Differ- 
euc .0 of Religion, and the i>Ianncrs ami Opinions prevailing among different Races and 
in dirterent Parts of tlu^ saiil Territ.ories. 

By the r»H.h Section of the Act eit.i*<l it was further enacted, tliat the said Conimis- 
^101101*8 should follow such liistructums with rt^ard to the Researches juiil Inquiries to l)e 
made, ami tlie Plaevs to he. visited by them, and all their Transactions ^\-ith referenoe to ^ 
the Objects of their i^»mm.issi(»n, as they should from Time to Time rw;eive from theaaid ^ 
Ck>yentor GeiidliU of India in Council, and that they should make such special Beports 
upon any Mattel's as by such Instructions might troin Time to Time l>e rtxjuired, and^r; 
that suck Ro|>orts having In^oti considered by the Governor General in Council, together 
with tlie Opinions or Resolutimis of the Governor General in Council thereon, shooJd 
laid liefora both Houses of Porlhunent in tho same Manner us then by Law premd^d;^ 
oonoaruing Laws and Regulations made by the Government of India. 

)these Eniurtinenta it seoxos tliat tlie Indian .Law Commissioners weire to. 1 
atioh Pow<^ as might be necesaar>^ for the Pur|K)see in Statute in that 
pidwi^’niehtionedL ' 
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Seixiaidly^;^^^^ iaU> the Nttl^ute «ad bjp^nfttioii of aU ^\r, wliaiher Civil or 

jOiboB&ialt wrim/m or customary^ prevailing and in force in any Part of the Briiidx 
, Territories in India; 

Thirdly, to make il^ports, in wliioh they ahonld AiUy set fi>rth the Result of their 
Inonirtes ; and, 

Pourtnly, to suggest from Time to Time suf^ Alterations as might, in timr OpinioUi 
l)e heneficifilly made in the said Courts of Justice imd Police Kstablislunentm 
Forms of Judicial Procedure and Laws, due Begaxd being Imd to the l>istmotion 
of Castes, Difference of Religion, ajid tlie Manners and Ojiinioiis }>revailing among 
different Itac'es and in different Parts of the said Territories. 

Snell were the Inquiries dirwted to ij»e made, such were the RejKirts the ComniiHKionoi|i 
were ex wetted to make of the Result of their Inquiries, and sucli wtw the Suggestions 
wliich they were permitted to offer fl»r the Altt-iration of the Laws, ami of the Judicial 
and Police Estaldishincuts, but subject always to a very special Qualification, vrhich -was 
to be duly regarded w'heiiovcr aii'Alt<]fr.atiou should be nH*oiumendoct 

The Law C^>mmisaionera had ilie pivcise PurjK>ses of their Appointment thus dt»clai*ed 
by the Legislature, and to hiltil these Puiq^oses they were directed .^L such 

Instructions with regani to the Itc^seardies and Inquiries to lie made, an<P|l|n|^aoes to 
be visited by them, and all their TraiisiK'tioriK with n»,ferem^ts to the Objects Com- 

mission, as they should from Time to 'Hiiie riJCKiive from the Governor GenerhTw^ India 
in Council. 

It would appear from tlie Words ** tlic Phictes to T>o visitiHl " that the L^'gislature 
intended the CNminiissioners should proeeisl from Place to Phice to make the luHXsssary 
Researches and inquiries, and indeed from the particular Nature c»f the Inquiries it 
would seem to be iiiipra4-ti*'able for any Hody of Men, ln>wever ztsdous or talented, to 
obUiin ill One Place satisfaetory information touebing the urisrlietioii. Powers, ami 
Rules of the existing Courts of Justici‘., or the Police KstablislimenlH, or the Nature or 
Oj>erati<»n of all Civil and (.Viniinal Law, writUui or eiisUuiiary, prevailing or in force in 
every Pari of the Hritish Territorie,^ in Imlia. 

It also appears from llu* Language of the Statute that the llcqs^riH made by the 
Commissioners w<-re to be eonsiilercd by the Governor General in Couiieil ; and ihtii micli 
togi'tlier with the f)jt!v Icnis or livaolutHWH of the Governor General iu Council 
thereon, ^eere bi be hti<l bt‘fure botli I louses <»f Parlianient. 

Now (\s it IS direirted by the oJst S<srtion of the Act that all Lfi'trm and llt'ffuhiliAmH 
to Ik- made by the Governor General iu Couiieil, in ]iurHuaiice of that Statiit**, should be 
laid before both iIous(rS’nf i’arliainenl, it may be interre<l that the OphittmH and 
tions of the (loviu'nor General in C7*»>unejl on the Jhqiorts of the. CloifiiiUMHionerAi were 
not to lieeoine Lavm or Retjulatiims until tliey should Iw Kubruiiitjd to the Coiisiderutiou 
of PsirliameTit. 

Certain Coinmissioiu^rs were appoinb*d uieler tlie Authority of the Act referred t/O, 
but it is not known wliat particular Insi niciions were receiviMl by them with regard t€f 
the Resenn^lies and Intpiiries to be maUe, or the I'laees to be visited, and we are ycit 
uninformed w'hether any ail^l what Reports hrivi* bei*n made by the I^aw t VaiiiiiiHsiouerH 
with refrrenee tf* the Objects of their Commission, save as may 1 m* collected from a i.if^tt<*.r 
addres.sod by them to the. Governfir tlem^ral in Ooujiei), Date the 14tli of i.)cb>lK*r 1837. 

From that I^etler it a})]M'ars I hat tlj<* I.*a\v (^oiiiTiiissioners on the 2d of May pretsediiig 
had laid licfore the (hivernor th*neral of India in t\mneil a Ptuuil C>>de, “according Ui 
“ the Orders t>f Gf»veniinent <»f the 15th of June 183.5 iiml the t ^iininissiouerH, nllinling 
to that Gc»de, observe, “ Yf»ur Lonlship in Oaineil will perceive that the. Sysbuii of Penal 
“ Law which we pnqiose is not a Digest of .any existing Sysbsin, and that no existing^ 
" Syabm lifi.s furrii.slicd us even w’ith a. Groniidw<irk We trust that your Lordshi]! 
in Council wdll not hence infer that we have iieglt^cbsl to iiujuire, as we are com* 
manded to do by I^irliainent, into the* present SbiU? of tliat Part of tin*. Law, or that 
“ in otlicr Parts of our w'e are likely to T**coinifiend unsparing Innovation, and 

“ the entire sweeping awa^^ of ancient U.sages. We ani! ]>erfectly aware of the Value of 
“ that Sanction which long Pre.scriplions and nation;il Feeling give to InstitutifuiH. We 
are perfectly aware that Law’givers ought lu/t to disregard! even the unreaHonable 
Prejudices t>f those for whom they leglslatr*. So siumible are we of tlic luqKjrtamxs of 
these Coluddorations, that Ihotigh thei'e are not the same Objections to Innovation in 
" Penal LegishCtion as to Innovation affecting vesbid Riglits of Pro|ierty, yet if we 
had found India in possession of a System of Criminal Law which the People regarded 
y* iKittk Partiality^ we should have Ijeen inclined rather to ascertain it, to digest it, and 
moderately to correct it, tlian to propose a System fundamentally different/^ 

The Commissioners next prooee<l to state, that none of the Systems of Penal L*iw 
establvahed in British India had any Claim to tlieir Attention, except what it might derive 
from its intrlnaic Eicodlrace. That all these S 3 rstenis were foreign ; tliat all were intro- 
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d(iii|6d:'^^r<}Miqiitec«% difffliiiBg-Itt Bw», 

; thst the Onsni^Ukl 1 a§,w of tlu^ wte i , „ ^ - 

tbci gmiter r»rt of the Temtoriee m>w sabject to ttie Company, by that 
dta»A, whicii ifl certainly the liiat System of Criuiinal Law which an enUghtcap^J 
humane Govommcut would Xm di«|iosed Ui revive ; tliat the Mahomedan Orimma.1%^ 
had been sufKirstHied to a great Fixtt^nt >>y tlie British Regulations ; tliat in the Territorim 
ftul>j 4 $et. tf> tiie Presidency iif B<>in)>ny the CJriiiiinal Law of the Mahoniedans, as Well iwi 
that of the Hindoos, had VsH-ri altogether ilisoarded, excex>t in One x)articular Class pC 
C’n«<iH ; that even in micli OaHes it was not inijK^rative on tJie Judge to jMiy any Attention 
to it; and Uwit th<^ British Ih‘gulat ions, having bwn made by Three didereut Legislatiires,' 
contain, ns plight be exjwcited, very dif!br<*nt Provisions. 

The O^tumiissioiierN jjoint out juirtirular [nsianoes in which Forgery, Peijury, and other 
Offenu€ 9 S are visited with <lif!enMit Mt-asiires of Punisinnent, and mid, that they ciumot re- 
ocmiznexid any One of the Three Systiuiis as furnishing «^ven the Riidiinents of a gt>od Coda 
The l^aw i Jommissioinjrs iiotii.n^ in Ihe following Terms the Penal Law of the BomlHlry 
Presidcsikcy ;—“ I’he (Jovcriniient of that Presidency iq»)»cars to liave U‘en fully sensible of 
** the great Advaiitai^^c which imist arise, from phieing the W'liele Law in a written Form 
before tl»ose who are to administi'r ami ilii>se who aiv to obt^y it, and, whatever may l*o 
** the Jni|ierf<*ctions of t he Il]x<i4!iitii»n, high Praise is due to th<* Jdesign. The Course whicii 
** we re^joijiirieiid to the (loverninent, ami wl»ieh some Persons may ]»ei’liapH consider ns 
** too daring, has already bts*n tried at Bombay, atel has nut produced any of those 
Efredi#*lrhich timid Mimls are dl'^posf'd to antii'ipati:vcii fn'iii the most reasonable 
and UHoful fnnovatiims. Thivnighoiit a large Tt‘rritory. inh«ihite.d to g?*(»at Kxteiit by a 
“ iiewly-cornpuu'eil J\>]>iilation, all thi* ;inei«‘iit Syst.eiiis of Pi'.nal Law \v<*ro at once suf>er- 
Heded by a (Jod<‘, and this without the smallest Sigoi of I>is<*<»ntent among the People.’* 
It would have given us great Pleastire,*’ <'ontitiiie the <.\iiiimis.si4>iiers, ‘’to have found 
“ that C*<Mje such as we could with l*r<»priet.y havt* iaktui as tli<^ (Irotindwork of a Code 
for all India ; brrt vv"«‘ n*gret U> say that tJu* Penal f,ia\v of th<^ Bojnhay Presidency has 
** <^v«;r th<‘. Ptmal Baws of the <»ther Pr4?si<leui'ies no Superiority exce[)t that of being 
digt'si^si. In framing it the PrimipleN aee<»r<ling to which Chimes ought to Ih 3 classified 
and Punishmtuits a[iportioned have been less regarded than in tlu‘ Legislation of Bengal 
and Madras.’’ 

The Law (.'ommissioTiei*M p(/int out particular Krn»rs, wliich they supj»ose t<i have been 
ilie Effects of Jnadvcri-iuice, and certain Enactments which c<.>tihl m»i tlius he excused, 
ami ]>roiri*c4l as follows :— 

“• Such is the State of tht* Piuial T^aw ii» I In' Mofussil. In the meantime the Pt^pulation 
** wliieli lives within tic* local rl iirisdi(‘t ion uftheC^ourts cst ahlishcal hy the JLiyal C^luirtt»rs 
“ i« HubjiMit to iht' English (h'iminai Law, tliat is say, to a very artiticiai and com- 
Xdittated Systiun, - to a Eon*ign Syst.<‘m, \v hieh was frameil wiihoiit t lit; smal]t*st Ihdcrence 
to Imlia.-^- to a System which evvri in tlie(\unitr\ fur whit;h it was frainetl is generally 
“ coiisitlertsl ns rctpiiring cxteiisivtj liefurm,-—to a System, tiually, which has Just lieen 
“ pronounctsl hy a (\»iimiis.sion t'ompused #»r able ami h'arned Krig^'lish J^awyei's to Ik? «o 
“ <lcfec.tive that it can be reformed only by being entin*ly luken to Pieces and rccou- 
stnic-tcd. ' 

i;iie liflw ComiiUHsiuncrs afterwards pro<-(MMl to explain the.Mniiucr in which limy had 
franifsl the pi-<ipose<I ( hule, and re]ie;it that liny ha<l not thouglit it desirable to take as 
its (lroun<lwt»rk any of tin; Syst<‘nis of Law noiv in force in any l*art of India. They 
iwhl, tliat tlu'V Jiavi* compai't'd their C^Mh^ with all the Systems in foriic in Inrlia, and have 
taken Suggt'stious from all ; that, they have also coin]>ared llu'ir Work 'with the nii>st 
c^siebrated S\stems of W estt'rn Jurisprmh'iice ; that they have derived mueli valuable 
Assistaiu'c from the Pn'iieh (’ode, and from ilie Beitisions of the Fi*eiich Courts of 
Justice on (^iit‘.st,ioiis \ouehing the (’oiistruction <d* tliat (%ide ; and that they have 
dftrived Assistaiiee still iimre valnahh' from tlu; (‘ode of LonLsuuia, xirejiared by the late 
Mr. Livingstone. 

The Reasons ft>r sueli Provisions as appeared to reipiij’e Explanation are stated to be 
appended to the propo.-icil t!odi' in the Form of Note.s ; and the Law Commissioners, afier 
copious Obsorvathms on the Advantages wdiich are likely to he derived from “the. Defini^ 
tioiis and Illustrations ” whieh they have framed, ami to whieh Allusion will be made 
horiNifliT, observe that, for Keasuns whii'h have been fully stated to the Covcnior General 
ill Council ill allothia* Coinuninicatitm, tliev had not insei-t-ed in the Code any Clause 
declaring to wdiat Places and to what Clas^t's *d’ Persmis it shall apjdy. 

Tlu' Law Ckaiiiiiissioners also observe, that in many Parts cd' tia* prop(vse<l Code they 
have referred to the CmhIo id* IVoivdurt*, whieh us yet is not in existence, and that thence 
it might ]K).saibly be supposc<l to be their Opinion that till the C’ikIo of Procxiduzn.in 
•framed the Penal Cmlc caiinot ci>iiie into o[it»ration. “ Such, however/’ add the Commia- 
aionei^ “ is not onr AUvuiing. We ooncoi\e, tliat almost the whole of the Penal Cod^ 
such tts we now lay it before your LortLshixi, might be made Law,—at least in the 
” MofusaiJ,—without any ijonsiilerable (.’hange in the existing Rules of IVocs^msa 
Slmuld your Lordship iu t^nmcil agree witli u» in this Ojiinion, we shall be prepared 
“ to suggest those ('^luxnges wdiicli it would be nceessaiy immediately to make.'*. i.. ^ . 

The foregoing Extracts contain nearly every Statement in the Letter alluded to 
OOP tend to explain the Reasons of Uie Law Commissioners for frammg miA feoemipeitd- 
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W IntMKttaidi ef Paxmmeni'«itd the Objwtto of tiw 

been attended to, and <bat the pK^peeed O-odeNeems reoommmded to 
in the Mofussi] before it siuill be 8ubmtt^ to PariianiecKit^ 

‘ Iftom this Letter of the Law ComiiiiaBioiiers it ia difficult to cx^llect timt they, if 
Instnkted by the Governor General in C\mndl fio to do, have made the llaKOiirobiM or 
Inqnitiee which were contempJateil by Parliament; and it is believctl that the Commiti- 
flSohers have not at any Time quitted Galcutt4i- to visit any Piiu^e where Information 
niight have lHH^n obtain 

The Regulations of tlie Tlmnj Prt»sitleiiei«»s wvr^^ within tlie liea<-li of every PaiBOii« 
The Errors and Defects j»ointed out by the Lnw CVnninissif.niers eould luivo la^n disco- • 
vered, and the Law w'hich is ntbuinislered within the loc^iil Juri»fliv'.tu»n of the iSapitwe 
Courts might have 1kh*ii fully known to any IVrHtjn t<i fniine a lijU for ilie 

Consideration of the iwm^ut 1-it‘gislnture ; and it is difficult to |>eroeive wlutt has l^et^n 
done by tlie Coiniin&sioncrs at ('alcutta that iniLflit not Jiavc boon as cjisily pTfoimed in 
London. 

Before anj* Systoiii of Penal Li'gislati^iu can lx* framed that shall apply tt> cveiy ChiSH 
in every Pari of British India, onirht not c<»rn‘ct and particular InlV>rmatiou t-o Iks Bought, 
wherever it can be obtaiiic*!, touching such Laws as may he rqipra^iihle in common to all 
Classes of the lnhnl»itants of the British I'cn itorit's, due Ib'gaitl being had to the Kiglita, 
Feelings, and jx'culiar X-sagcs of the PtsipU- { Ami if this was the 1 design of ‘tiHi British 
Parliament, hnw does it aj)jicnr fo have been carried into I'fVect > 'J'lic Law Commia* 
edoners, iinleed, assert, that it is to be iriierred that tlit'v have. 7tot inqiiirud, as 

dirtJCted by Parliament. the ]»rt‘sent State of (lie Penal Law pivvailing in India, 

But why (lues it not app(?ar that 11 ay //free in fact made the Ite.sfvirclieH and Inquiries 
dii’ected by Parlianu^nt, and Iiow ainl w]a*re such l^(pliril^s lmvt> be«in made i —and wh^^ 
•has not the Result of such llesearehes amJ lnijniri»*s bct'n made ]Miblie i 

If the propostxl < Joile i.s f*» becojn** the Law of all Brifislt India.—-and the < 'ominia* 
sioners seem to suggest its iiumediati^ liitrt»diicfion iiitc» t.he .MofnssiJ,--of what Avail 
has been tin* f‘ant/nni i»r Bj\rli.*iineMt i It is iiiatufest that Barlliinieiit was aware tliiit in 
tbe immense'rcrritorie.s and among Hie jMillions of Bcoph> snbji'eted to British Hule 
there exist 1 >istinetioj»s oft’aste and I>ifr< rcne<» of Ihdigion. and that tin' Manm^rs and 
Opinions wliieh |H‘<*vail among dill’cnnd Uaces. run! in diJlerent Burts of ili«‘ 'rerritorieH, 
are essential I y dissimiJar.* It is a]<o admitted by the Law (Commissioners, that tuicieiii 
RysteiiiK of I’eiial l.iaw ltav<* j»rc\aile<l in India, and flint amriimt 1 Usages ought ?>ot t.o he 
swept aw'ay by \iiis]»aTi!)g 1 iimwat ion, nml yet tfjey liav(‘ recommended tlie Ado]iiioiJ of a 
Code formed out of Mat( rials t<* the Buhlie as yvi urtkii\»wn,' ^ a ()oile admittaal not to be 
based on idther of the SysteiUvS of Law hitlitTlo |{riown to tlie I'eoplc wlio are to oIkw it, 
which is cf‘rtftinly iio\’eb w’-itli I)eti!iilions and J llnstraiions vaa-y |it»eu]iai*, --a (’ode wliicli 
it is very difficult to comjuvliend, ami wiiieh, it is snjiposeil, will balife. all AthunptB at 
correct Tran.slution into the vej-naculijr f-angnages of India ; yet this ('ode is to beeoim* 
the Rule of'Conduct of all ('astes. ('lasses, ;iiid Kaecs, and is to be a|»|>ljeiibie to all Phwes 
within the British Territories in India ! 

If all the ancient Systems of Benat Law, Hie Ih^iruJations framed at the Thns* Bresi- 
dencies, and th<* Lnglisli Law’, which dining nearly a ('eninry J)as )»e4*n tliere Hdininis* 
iered, shall be thus at onee sujM-vserled. ought we not to he iidbrined wJint lin|uirich Imv'e 
)H3en Tnad(! the Commissioners to enabh* Ham lo e.slirnai(» “ tbat Saiietion which long 
PrescriptioTi and Nationa] Fe<'liMg gi\e t<» Ifi*«HtnHoTm r ’ Should we iM»t r(*ceive boiiic 
AHSU riinco that th<' Brejudiet's, reasonable or nnrea'.oii.ible, of tlie Mitliou.sof Beopic on 
W'boin the new Luav must operate, bava* been as^'.-rtained and eonsiderivl i And (sven ]m*' 
BUniitig tliat ('vt'cylliing has be<*Ti <iom‘ by tlie Law ( ommi.-^sioners w hieb l\‘LHiaiitoiit 
dir€K;tcd or cxyM^cted, where may the Liiblii* find the Be.;iilt> of their lm|uiri<‘,s, and whoi^' 
discover the liifornmtiun that tlie Connnissi<m''rr'- have obtained t It is fiossibJe tluit 
Reports imiy''have }k*(*u laid befoi-i* tla* < lova^rnim id, wbieh may en«bj<‘ it to |iercejvc 
the proposed Code is in eonformity with the I'l iueiples by which the- Law" (VuniiiiB- 
snouerB prof(is.s to liave lje(Ui govt-med in its (.'oiistrucHon, and wdiieh may enable the 
Govemnieiit to form RooluHoii.^- or Oiuiiion.s on its Suilabh^ue-s for all tin* BritiHli Terri¬ 
tories in India ; but no such KejH>rt.s arc iiie,ntioned fiy tlie Law (’orniniHKioimrH, mid if 
they exist the Information which tiny contain has been withlield fnuii the Bublic. 

If indeed there are .simli Ib'iMiits, and if Huy ei»yitain 1 nforTiuitiim res|K*eting existing 
^ysteinH of Ijaw, or those wdiicli formerly prevailed,^ 'iie]i<*ris v.dimii i^xhibit the Rights, 
PWUngfi, mid peculiar Usages of tin; People of Lidia.-—whieli exjihiin what J^wh, nnd 
CujKtoms having the Fortre of L-aw, have hitlierto olitained, but which should no longer 




• In Page DO of tbc ^ote» of the Law C>ommiHpif»nfsr.s, on the Snbjiict of OfFcnces relating to 
Hlfarriagci, tl>e Difficulty of framing a general Law i.s thus aflruittcd i —*‘To maker all Classes suh- 
jeet to One lAvr w'ould evidently lie iirixiosaible. If the I>aw lie tufule dependent on tfic Race, 
Birthplace^ or Reitgkm of the CHTcndeT, etidlesa Peridexity wooM arise* Itaecm arc mixed 
^ Beligion my he ohanved or diaaimolated -an East Indian* Half English Half Aaiatlc by B1 (Xk 1> 
nay caH hteaelf a BAilKaiiadan or Hindoo^ and there e«iato no Tost by which he can he con* 
vieled of 
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enable the Parliament to deteMtnine what Poi^bnit <^1^W jmi^y be mpplicalde 
to ailCnaases of the Inhahitants of India,—it should eeem that turn Bepcnrto bnm 
have been communicated to the Public, to enable those who are to be governed 
proposed Code to mtition the Government of India or the Parliament against., 
Enactment of such Paris of the Law hs may be thought inconsistent with the Seutimc^w 
contained in the Iteports, with the actual Condition of tlie People, or which are likely .to ; 
be tofi severe or oppressive. 

In the Absence of any Information which the Keports may contain, the proposed. 
Code, which i^ems £ramc<i to apply to every Part of British ludiit, savours very much ojt 
“ unsparing Innovation/' 

If, however, the Law Commiswion€jrs have not been inatructed to inquire, or, if 
instructed, i&ave not iTUfiiired, or have not made llcports resjiecting their Transactions 
with reference to tlje Clijects of their CoininisHion, how are vre to account for the 
formation, without Inqiiiiy, of the proposed Code of Penal Law? 

Referring to the Ijitngiiagc of the Legislature to asw^ertain its Intention, we sluill 
perceive that lui entire (’hange. of nil ilie Penal then existing in British India was 
not contemplate*I, Jt was <leelareil to be expe<1ient that, Hubject to such s|)e<iial Arrange¬ 
ments as local Circumstances might recpiire, a general System of Judicial Kstablisliinents 
and Police, to wlijcli all Persons, as well Kureqa'ans as Naiiv<‘s, iniglit be subject, should 
>>o estHblishcd at an early Period, and that anrh Latrs as ralyht be appliaible in 
common to all ClaK.se.s of the Jiibabilatits ()f the sjiid I’lTrittn'ics, *liie lle.gard being liad 
to the Rights,* Fee lings, and peculiar Usages of the Peoph-, should be enacted; and iliat 
all Laws, and Chisloins having the h'orco i)f Law, within the same TerriioricH, slamld be 
ttaeertulnecl and couaolidateil, and, as Occasion might n'quire, l>e mnended. 

From this Language it is uni to he collecttid that the Parliament contf'TnplatfHl the 
framing of a Code of Penal Law wliich slioubl 1»e upplicabJe to all (classes of the Inlia- 
bltants, without thic Ih'gard to thc^ Rights, Feelings, and peculiar Usages of the Peoplcj, 
or without asctirbiining what Laws and C.-ustoms then lm.<l the Forw of Law w'ithiii the 
said Ten*itories ; and if not, may it not again Ik; asktsl, what has btnm done by the 
Law Ooiniuissionevs avseertain the Rights, Peelings, ami jietruliar Usages of the People, 
or the Ijaws ami Custoins which have had the Force of l^awV 

It may here also Iw' observisl, tliat these, Laws and Customs, wlieu asetu-tained, were 
not intended to Ikj disreganh'd <ir entirely swept away. Nt) ; they were first to be 
aaeeiHal/tcdf and ilieii ronai^li dated^ ami, as lie(*a.sion liiiglit require, amended. 

The Purliament having thus *le(dared what it considered cxisslient to <lo, at an early 
IVriod, and the Kxtent !<» which it iiitemletl that Legislation should proceed, but with a 
very special Qualitication, next ilirecicil that the La.w (Vminiissium^rs should Ik; appoiut.ed. 
For, aiU'r the DeeJaratimi of what was deemed erpedienf, the Clause ]>roceeds thus:— 
** Be it therefore eiiacte*!, that the Governor General in Council sliall issue a Com- 
iniasion/* &c. 

It will not be oonttnulod iliat ilie i)ire,ctions contained in the suhseqiient Part of the 
Act are not to be considered as tin* iiee(*s.sary Means to the End before ex]n*essly 
declared, or that the Impiiries and Researtthe.s dirocLsl tr> made by the Law Coinmis- 
Hamers were m»t intended to eiiabli* either tlie Governrm'iit of India <»r the Parliament to 
do what it had su declared to Ik.* expedii'iit; ami if so, the Reports wdiich the Goiiimia- 
fsioners were directed to makt‘ were manifestly desigiie*! to turnisli Materials for some 
unodlfieil Legislation, an*l for making smdi Changes, ConsolitUition, and Amemlmeut as 
Hiieh Reports might show to be. noeesN;try. 

If Codification bad been dcsigneil, cither with or without the Inquiries directed to be 
made, it woiikl liave bt*eii so expre*<se.«l in tlm Statute, and it seems highly improbable 
19liat if the Law Commissioners wia-e to be permitted to exercise, a l>isoretion i'es]>ecting 
the Manner or the Extent of the Legislation to be adopted, or if they were to have 
Authority to frame a Penal Code whicii shoul*! sxij^K.'rsH^de every' existing System in India, 
that they would have Wen expressly <lirtx‘ied “ from 2'intc to Time to suggest such 
“ Alterations sis might in their i>piui«>n be iKmeficisdly' made in the Form.s of Judicial 

Procedure, Lsiws/* &c. Surely' a Power lo suggest Alterationis in cannot confer a 
Power to Buheert or repeal the whole System of Lsiw. 

But it may l»e said that the Guvenior General of India in Council must have 
instructed the Law Commissionens to j.»repare a Penal Code, such os has been sub¬ 
mitted to the. Government, and that the Law Cumuiissiouers have acted in strict Obedience 
to such Instructions 

If this be BO, it wdll excuse the l^w Commissioners for ha\'ing pursued a Course 
it should siH^m was not contemplated by Parliament; but u Question will tiiea 
arise, whether it was oomi>etent to the Governor General in. Council to give Instructipxui 
to the Tjaw ConuniBsioners te prepare a Penal Code for all British India. 

The Instructions which the Governor General in Council could lawfully give seem to 
bo plainly expired in the 53d and 54th Sections of the Statute already quoted*. . 
Ob^cts of the Law Commissioners are {particularly explained in the 53d Clause ,; andm 
that which follows the Commissioners are dieted to follow such Izistfittctipns 
iae^gBird U} Researches and Im^uiries ^io 1^ liiadc^ wjl the Places to .bq vimted<% 





tbat whieih i|ie Makfivs of a 

can ba diBoovered, it ovy^bt to bo il^owed in its Construction, in a 
Otnuno boniKmant to Reason i^d Discretion; end we are not to presume ti^t tiio JUegis- 
litnre' of En g l a nd has al>dicated its FuncUons or delegated its Pow<»» otherwise 
tlu^ M esqpreaaed in the plain Language which it lias employed to convey its Meaning. 

' By the 43d Section of the Statute under Consideration, very im^>ortaiit Powers have 
been, conferred on the Governor €kneral in Comicil, to mfiike Ijiiws and Regulations, and 
^ repealing, amending, or altering any Laws or Regulations then in foix)e^ except as to 
Mattm tberein-afler mentioned ; but by the 51st Section it is }>rovidod, that noUung in the 
Act contmned should extend to affect in any way the Right <if Parliauieiit to make Laws 
&r the said Territories and for all the luhabittints thereof; and thei*e is an express 
Reservation of a full, comjilete, and constantly existing Right and Power in Ptirliament 
to control, supersede, or ^irevent nil Proceedings luid Acts whatsoever of the said 
Governor General in Council, or to repeal or alter at any Time any Law or Regulation 
whatsoever made by the suiid Governor General in C?onnoil, and in all nwjiecta 
to legislate for the said Territories and all the InliabiUuits thereof in as full and 
ample a Manner as if that Act had not Ixseu passecl; and the l»etter to enable Parliiv- 
ment to exercise at all Times sucli Right and I\»wer, all l^iwa and Ri^gulaiions niatie 
by tho said Governor General in Council were, ilirected to Iw traiisinitUHi to England, 
and laid iKifore both fLouses of Parliament, in the same Manner as was tlien by Law 
provideil, concerning the Rules and Regulations made by the several • Governments 
df India. 


If the 53d and 5 Lth Sections hail not 1»een introduced into the A«jt it might, perhaps 
have iK'tiii ro4isoriab]y coiitendcHl that the Powers conferred by the 43d Section on 
the Governor General in Council w*oiild have justilied the fmjning and jwussing f>f the 
proposed Penal (^>de, su]>jcx;t to the Power i»f i^irlianu^rit ir» vary or to rejieal it; but the 
Intention of Parliament, expressed in the 53d mid 54th Se.;tioim, manih\stly shows that 
an entire. Change was not intenilcMi in the Jurisprudence of Hritish India, and that the 
Change eontcanjdated was not to be xiuule until the liwpiirie-s and Rest'arelios thereby 
directed slnmlil have been eoin]ih;ted, or until full and complete Information should have 
been <.>hUiiiied. 

The Uirc(^ti<m that the lv.*])orts of the Liiw Commissioners, with tlio Opinions and 
Rosoluticms of the Governor G<‘nc*ral in Council, Khotild be laid liefore Parliament, (a« 
alluded to already",) afforiis, lllOIvov^^r, the strongest Presumption that Parliament reserved 
to itself the Right of ilebn*minjng whether the Suggestions eoniaimMl in such Ib^ports, 
Or tlio i>pinions and Re.-^idutions of tho Governor (ienerul in (Council ihoreoii, should or 
should not become tlie Gi\Mindw<»rk of a Law for British India. 


The Liiw Commission having luMm f*alled into existence for the special Piir]iosi»s ami 
Objects plainly expressed in the Act, and for no i)tlier Purjs^se, ami the Instructions 
which the Law (commissioners were, to receive having been limited by i’nrJiairient to 
“ the Ohjtsct^s of the it Sfcms ditHcult t«i rcaitejid with Kire<*t that the 

Governor (jiencmJ in Council was authorized to instruct tho Law (*ominissioucr« to 
prej>aro the jiroposod Code. 

But if the Pow'or of the Governor CJeneral in TViuncil shall, for (he sake of Argument, 
bo admitted, it is dilficult to Isdiove that the Law (.'oiiiinissiomtrs w<?re in fact instructed 
to prt?jwire a Code of Penal Law for all British India, without reference to the Objects 
of tho Commission, because, in a Passage of their alriindy quoieil, they have 

declared, “ We trust that your Lordship in Council will iii»t honctj infer tliat we have 
** neglected to inquire, as we are commanded to do by J\trlianu.uit, into the pre^amt State 
** of that Part of the Law.'' It is deeply to l>c regretted that th<! Law t^oiriirii.ssioners^ 
instead of thus combating an Tnferc'nee did not plainly state into what Part o{ the 
]Law they had inquired, and in what parti<nilar Manner the Inquiry had bfien nuide, with 
its Result; in other Words, ho^ju they laid done that which by I\'jirlianicrjt tln.-y liad been 
TOXumanded to do. 


It is a most nmiarkable Feature in Gic Letter from the I.i.aw Coinniissioners to the 
Governor General in (’ouncil, that they have been most particular in ex]>lainLng wlmt 
has not been the Groundwork of the ]»roposed (Jode,—what Hyste^ms ihay liave rejevtedy 
and what Provisions they ha^ e not adopted, — but that the Public is h*ft to conjoc^turc! 
out of wliat Materials this Work has l>een constructcsfl,—how they have fonucsfl its Ground¬ 
work,—or how th<^’ have riiised the 8uperstru(.*ture. 

. < But wen admitting, for the Purpose of considering the Cede itself, that all that hua 
tmn directed by Parliament lias been substantially done, and that ilie Law Commis- 
aioneTS have instructed to pre|>are a Penal Cofle whidi Bliall HU[>ersedc all the 

Systems which now exist in British Indla^ it may yet I>e imfrortaut to inquire,— 

IsIm—^W hether it is expedient, if practicable, at once to change the Penal Juris^arudence 
dl M British JxtS^ ; 

—^Wheth^/.taldtm^m oonmdcaration the numerom Europauis, Descendants of 
Ei^peaj^, fi Ms^inedan^ imd Pantees,and the Foreigners of evexy Country and 

Bfe^ptanh; wiheBritiA Domittiop iulndia^ and liaving adueRe^i^ to the 
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i^ntan of Law tliat can or onglit to be a]^>lieaUe to ev^Qr Qm m aomwm *:'.“ 

.3d, •^Whothcir ibe Code vmeh has Ik^ proposed U lik^y to proddbe 
whttih the Law Commiafidonow profess to expect from it 

With i-esfieet ttj Kxpedieji/yff, it should seem that the Declaration of Farliamimi |m. 
already decided wimt Legislation is expoAlmd, and under what Circumstanoesi ax»jL'; 
subject to what Qualification, a I'hange of T^aw should l>e made. Swih Law as may . 

‘‘ upplictdib' in eommoii to all Cl.-wses of tlie luliabitants, Ih^gard being had to their * 
liigJitK, FeeliugH, and I-Hit-Lrj s,” shall emictcd. No Langwige can express more 
plainly llmt it was not the InU ntii)!! of the Legislature,—in short, tliat it was not, 
expadieyttf to change the vltolr Jurisprudence of British Indio. 

On the S<.*(;ond Question,— U) cHinsider the Vraciicabtlity of legislating by One Code for 
the Millions who ar«‘ sul»j«‘.rt in Indm t(j British Rule, —it may lie neex^ssary to observe at, 
COiisiderahh* Ltoigtii -1<> advert to tnany (.lircninstarices w'liich distinguish the Inhabitants 
of India from all oIImt Pconltj on the Karth, and to examine theEftccts produced bv 


of India from all oIImt PcopJtj on the Earth, and to examine theEftects produced by 
similar Liigislation in otlier (..'ountries; and if shall )»e found that this SysUiin of swee^ 
ing Legislation lias n(*t jinaluced ilie B(uiolita which have been ex[HJctcd even witb 
People who have long l»een subject to tbc same Eonn of Oovcrniitent, aj»d who profess 
tlic same ^heed, aod that hitlierto there hius Is-eii fouml an iidiereiit IhfficiiUy in framing 
any Systcjin of frriUe/t. Law', it may well be doubted whether it be 'jyractioahU^ if expe¬ 
dient, to make ihnal Ena<‘tment» that shall be, deemed ct|Ually applie-iiblo to every 
Deweription of Person in every Part of British India. 

With respect t«i the ('ode which has lasui pn‘pan;d by the Kaw Coin missi oners, Horae 
itcmarks will !»<• ht'reali.«:r submitted, espi cialiv on the Passage of tlu‘ir Lt'tUn* to tlie 
Governor (iciieral in (hmncil in wliich they explain their Reasons for framing ^‘Illustra¬ 
tions of their l)eliniti»»n.s,' and avow an anxious Desire to limit the Powder w'hich Courts 


of Justice [jtLssess, nj‘ putting tlniir own Sense on tlie Laws ; and if it sliall ap[>ear that 
similar Attianpts to simplify (himiiml ('odes hav«i utterly failed, and that it is no ioilber 
amsideie.il us(‘lul to attempt to render Un ui pta*fect )y the Introduction of all possible 
Cases (whidi, nfter all, is det'inetl an Impossibility), it may be expected that if due 
.Uo»(*areh and Impiiry be yet. made the Law ('ommissioriers may diseovt r in the Systems 
of Penal Law vvhieh now prevail in I'ritish India siitlieient ami sound Materials for 
making siieli Alterations ami Amendment in this Branch of Jiiri.spnulence as the present 
Fmau of (loverunu nt and the (h)nditii)ri of the lV(»j>lt: may n'lpiire. 

I’he.se (distM'vat ions, and sueh as may <ie<-ur fn>m t he, detailed r'onsideration of this 


truly important .Subject, will be oUV n-d w'ilhout Order or Arrangtonunt; but iiltiiough 
the Keinurks may be desulloiy or imnn thodleal, some of theui may ehance to deserve 
the. ('onsideralion of th<' .Authorities on wlmm it W'ill depend either to convert the 
proposed < Vide ijiO) Law or to adopt some more limited and suitable Sy.stcni of Penal 
Legisl.itioii. 

It has been already nmiarked, tliat the La w'rVaumissioTiors, instead of explaining from 
wduit. iMidi*rials they ha\»‘ fr;nue<l their Digest, have been ])articular in denoting thfi 
prevailing Systems of Law whieh (liev have rejected ; and if they have not discovered 
iu the (Vmdit ion nf the Inliabitaiit.s <if Britisli India any special Ib^isou for jireparing 
anrl recommending the propose.tl fod**, it maybe useful to rt^call to mind some of thtt 
juithoritativi* Opinions which havi‘ been opp(»sed in Europe to this Form of Legishition. 

As it <loes mJ. appear tp have been iiitemled by Parliament that a (V<le of Pemil Law 
sluaild be prepared for all India, and as tie'. Public is uninformed of any j.Kvrticular 
lustruetions Ibat m:>Y have laam given to j>repare such a Digt*st, the Recoin men datibn 
of sueli a S\stem of Legislation must be timml either in il.s intrinsic Excellence or 
ki the Reasons wJii»‘li have luaii assigne.d fnr ad<»ptiug it as purticulwly suitable to 
British India. 

imlei*(l it should soi iu that the Result of li>eal Impiiry, and a Kiiowdedgc of Circum- 
staiiees jw'ouliai* to India, euuld alou<\jn.'-t Ky the fianiiiig of the jiroposcJ (kale ; for if tlie 
iutrijisle Excellt'iiee or Superiority t)f ( '«>diiieation Uj admitted, if the Science cf Law¬ 
making has iu truth al taim d to Mich Perh*etiou that a System suited to all Race% 
Classes, t'ast.es, and Religions may be framed, w';4iout Regard to national Cliaracter, of' 
to the Habits, Manners, ami Morals of tlu‘ People who are to obey, and if anotlMir 
Bentham ean construct a Code for Spain, for Russia, or for Inrlin, it w'ould acoin that t^e 
.Liibouvs of till* Law' ('ommis .iouers might have been disjwmsed wdth. _ 

nio Public w ill probably expect .some HlxpUuiation from the Lavv Commissioners,— 
th«'y have adopted this iwndicular Moile ol Legislation ?—Why they have voluntluAv 
attciupt.<*d to poitbrin that which they admit “ i.s among the most diflieult Tasks in widill 

tlio lluiuan Mind can W. omjdtiycd/’ and tliat which Persons “placed in Circumgtapeen 
** fiu? more frtvoumble than theirs had attenijitcd wifh veiy doubtful Success 
ihey havT not nuule the .Impiines, Ileseardies, and Rej>i>rt8 commanded by Parllan^nt 
And why, iusUvid of luakiug Suggestions for the Alteration of the existing 
liave proposed and framed a System fiiudamcutally different ? ^ V 




,. /'iuAd ootu^d^'^' , 

Ihmi dolMaiorhy oyier tbs JPieilwl Iaw of .tiie o^her Prautidenoioi^ 
edn^ dIgMlt(f«|i yat they Mjjr tliiit tte Iniroduction of tbMe RognlaiioiMi 
' ^aite ^f^^^WTibgrioe attbieot to ihe Qovemraeat of B«ttxbay did not prodnoe *' amr of tbo 
trlwh tixaid Mhids are disposeti to antieipat«> even from the moet reasoniible 
tod ttofhl Innovations/' and theivt'ore the I^aw Commissioners haw. rectmimended to 
4 ^ CkrVeriUGnent of India that “ whicli some Pensons may |:>orha^is consider too daring,^ 
Imt which has already been tried at Bombay. 

' This, it idimild seem, is the chief if not the only Reason assi^icd by the Law Oommis^ 
aioners for the Adoption of the Cixle under Consideration. 

If the ancient S^^steiiis of Penal Law weiv at oiu?e snperRtxlcHl by the botiibay Code (aa 
it is Galled)^ without the smallest Si^i t»f discontent nniouj^ the Pet»pli\** fttui if tlii.s he 
tiic best Reason that can l>e ossified t<>r tryiii|ac a similar KxTieriinent throujrlnmt the 
<&itiBh Territories in India, it may Iw fit to consider whetlier the Ahfw?ncH^ of Disintnt^snt 
among the People autycct to the B<»mbny 0(»vernnit»iit nflbrds any sutisfaciory PrfK>f 
of the Unsuitabieness of the SysU^m of laiw which it superseded* «>r of the ITtiiity* if 

E tciicabie, of fratning a Code for all India. It would sc^'in that quiet Submission to a 
W iieculiorly* but vrtiich has la^cn found to \k* most. ImpenWfhf^ framed, is not a very 
sound Rocoiiuiiendatiou for the Adoption of a similar MnJt*, <d* Lrgishvtion ; and the 
SubmiBsiou of the People may Iwn jiscrilsMl t(» timid Minds/* to tlie Power of the Oovorn-* 
meut, and to the Want of suitable ^!c;ans for expre.ssiug the public Dpinioii. 

It apjMiors extniordinaiy that the Law Commissioners have m>t iiupiirod, from Pemms 
in tlie P roviuces subjeet to the Governim'iil of llonihay, capable of alf<»rdini!; impartial 
Information, respecting ihe EfTec’t aetnally prc^ducMMl on the Seenrity nml liappimMs of 
the People by the Administnition of Penal .Tiistiee in eonFmanitv with thest* ‘Itegulo* 
tions ; for, aa the Ijiuv Coininissioners do not allude to siieli Inquiry, it may la* pr(>siimed 
that it hjis not been made. If it liad been {i.seertaiiied that tla* Honilmy l>ij^cxts so 
Judiciously designed, iillhough iniiicrRKitly executed, had W'<»rki'd well in promoting the 
Objects of JVnal Legislation, might not it.s Jiiiperfeet ions liav*r been rc'ihedicd, or might 
not the Errors detected by ihe Law (J'ommissiom'rs have, been rorriuMed { And oven if 
the Bombay Digest wouhl not iiavc lV»rrued the Ground work <»f a <%»<!«' for all irid.iii> 
might it not havt* been allowevl to form ihe KmHimnits t»f a Sy.steiii suited to the 
Territories over wluch the existing liegulations exteiel'^ If, in trutli, tlie l^aw which 
BU{X»rsedcd the ari<*it‘nt S^’steins was really acet*pt-able to a newly-eomiiiered Population,— 
if the Innovation has be**n \Vi*Iconu*d as re.‘itollable and usc'l'iil,- - and if the Ih'ojiJe under 
the Bombay Government have regarded ihe new System with Partiality.— why have 
the Law i.VjuimiAsionei's failed to aseertaiu that which i.s g<»od, and to reji'^t and ccirrftirt 
that wdiich is otlierwisc, in.stea<l of pn>[H#siiig a Sy.st,<*in fiuidaiiienially ditfeieiit / 

Either flu* System introduced at Hombay, subject- Alteration mtd AineTidmeni, is 
HUitable. to the Territories over wJiieli it estt inls, or it. is not. If it is siii1a]»]^^, urnl iK 
regarded with Partiality, wliy destroy it i If if bo jnd suitable, or is imt- regimhul with 
Partiality, wliy should the Failure of .mu iiHfM Tfcet l^xperiment at nninl)ay bu a Hocojii^ 
mendatioii to extiuid One of a similar Natuj-e to tin* whole /)!* Mrifish India / 

Until it shall satisfactorily b** M.s<V‘rtaijied that th(* Laws enacted foi* the Bombay 
ProviiJC<^s have fuWilled the reaMUjalde Kx [»e<‘l nl ions i*f t.hc Pisiple,— that they arc 
eonaonaiit with public Feeling, uixl hav(» b»en voluntarily jireferrcd to the SysbunK 
which formerly prevailed,— it. i‘ajo*i.>l Im* fairly eontemled Ihut SubmiKsion to lliilcti 
impiKsed 1)3^ (’ompnu’ors is any satisf;tctor 3 ^ IVst of the IOx<'A lle!ie.e. <»r the Law, or of 
the Funu in wdiieh it has be<ui jnomulgated. 

It should alw) be rcmenilHuvd, that the Forms <»f Pnu'ednn; in the Pn»vincial (?ourt.s 
did not afford all ihe Miians <d‘ eliciting jniblic Opinifui in respect of the. Chftrf/ctrr 
Penal Law wliich Procedure tilone .snpplie.s in the tVmrt.s <»f Her Majestv in Inrlia siS 
Well 08 in Englaml On tljc ImjKjrtance of [Procedure, wljjch simmus t.<» have U'eii tivoAcwl 
Very lightly by the Law Oommission<*rK, 0}>.scrvatioiis will ]»rf'si-Titly h<- submitted. 

It apjKjars, therefore, that the onl3^ Iteason nx'nt.irined bv t fie Law C’omiuisHioncr?i oo 
COiuiected with Icx'ol Circuiii8torjce.*i is m#t sufHcient to aef‘ount for their Uccommcndatiori 
to enact a Penal Code a]>plicabje. to all India j and niiti! (urtlicr Infiu'Tnation nhall lx? 
obt^iied those who are acquainted with the pivsent (^mditioll of tie* iiuifierous and 
dissimilar Inhabitants of thi.s ('ountry may floubt wlndhcr c\'cn a ]>Iaiisible IVcoin- 
.mendation has accompfinicd the profMJsed Digest, or whether the Ibrusoning or tlie 
Work of the Law CommiHsionera hiis in any rc-spect refuted tJjc Argrunents of many of 
the most learned JuriscoiiBults of Europe, wlio maintain the Jinpractiwibility of 
ebdfScation. • 

Bat it may also be questionerl whether an 3 " ac,cnirate Judgment can Ijc formed of tlu' 
Nature or the Provisions of the proprised Digfwt until a L-ode of Procc^durc shall ti*' 
*£ra 9 md to car^ ihe Penal Sy.stem into ofH^ratioiu This Ooitsideration, indeed, 
Sttf^toses Uie Sktsienee of the C<x!e; but it «hoiild (w-em that its Value or its CJhameU^r 
eaxmot be dtdy investigated unless it b© known in wlmt Manner, by what ComU or 
m siiort, by what Macbtaery, ilie Law is to be administore^l; and it shmild 

are to have anySIstfe in the Adniimstration 






«be md«b enligbfliB^ liont^^ 

Jjfatioii more decierving of AMentian than the Shdnn 'df F^i^pext^ tiie^ 

ilMMu&ed to Crime ; and that both Civil and Chrimiiial Brooadtire are, ^«rith 
Hike generfil Hfippincas of the People, of much higher Interest than Civil, Commerchicl^'^ ^ 
Penal Li^giftlatioiu .' * ^" 

■ It lA a<lmttte<l that there ifi no absolute Necesaity for including Procedure in the Mmt 
Code with the Law, and that the French have separated them; but it seemn to be 
consirlered necessary that tlje Code of Procedure should at least appear contemporar 
neoualy with tlie Law. Tliey may be considered Part; but, in Systems based on sudti 
a Principle an prevails in the Oiminal Courts of France and Oennany, Law and 
Procedure seem to be inseparable; and therefore, until we are made a^ualnted with 
the intended Constituti<JTrH of the Criminal Courts, and with the Machinery by which 
the proposed Code is to l>c worked in India, it will be prematxire, if practicable, to 
examine in detail its Provisiona 

Although the Law CoininiHsioners do not consider it necessary tliat the Penal Coda 
should l)e suHpende<l until the Ctxle of Procedure shall be framed, and althc»ugh they 
have avowed an Opinion tliat thts j>rop«jsed Code may be made Law, at least in tM 
Mofussil, with<rtit tuiy consideraVde Change in the existing Rules of Procedure, this 
Opinion will deservis th(i gi’entest Considerntion from the (ioveniinont of India before 
it shall bo adopted, even if the Power possessed to establish tiie CVnle,—a Power 
which, with great Deferent, is questioned. 

It is believ<jd that previous Investigation or Trial V»y Jury does not prevail in the 
MofiiHsil (yriminal Cimrts, and tliat no P^irtion of the Cominunify, except tlK>se who 
are officially attacdicd to the Courts, can Iw coiisidere<l as co-operating in the Kxeeution 
of Penal Law; anil if tliis’ 1)0 so, and if this System is to lie continued, it appears to 
be irulisj^ensiLbly necesswiry that the Code of Law lUid the Code of Procedui*e siuiuld bo 
constderc^d togotlier, and not separately. 

It has been oliserved that a Ijegislator has to consider not oidy what Punishment 
seems to bo nccf^ssary, but also what People in general consider be nccessaiy ; and 
in different States of Civilization, when the social Feelings are unefiually developed, 
the Sufferings oecaHioned by the same Pimishnient may excite different Degrees of 
Pity, apart from the f>o11bii;nl CircajinstaricoH <»f the (.•oniinunity ; and if this be correct, 
should nf>t the M«>tle of t'xecuting the Law afford to the Peoj>le some Means of expressing 
their (.Ipinion of its (Miaracter, ai\d must not the Means very much dejienil on the 
System of Procedure that may Ih' establislied ? 

It should also Ik; remembered tliat a Criminal Law can only Ih^ carried into effect 
by the Assi-staiu^o of Prosecutors, Witnesses, and (in some European l^ourts) of Jurymen, 
who, iKiing independent of the Of»vernment, will not co-ojicrate to com[>asH au End 
which they tliink {Hsrnicioiis ; and tliat when Crime of which the Mischief is slight 
is likidy to be severely punished, injureil Parlies will not priweeute, Witnesses ■will not 
give Evidence, Jurors ivill not convict, and Judges will seek to furnish them with 
Plxcuses fi>r evading the Law. The Lawgiver tints hy extreme Severity frustrates 
his own Purpose, and by attempting to inflict too great a Punishment produces 
Imjiunity.* 

Tlio iriost momentous Consequences have resulted from C’hangcs In Procedure, 
es|iecjally in Franco ; and some of them may be noticed, for the Purjxwe of strengthening 
the Opinions that arc here suhiuittod touching this important Subject. 

AcconUng to the System of Judicature wdiicli imme<liately followed the First 
Revolution m Fmiieo, a. Jury of Accus^ition afforded Protection to Parties charged 
with Cffonce.s similar to tlie Prott'ciion which is derived from our Grand Jury, and 
tills Change in tlie Procedure furnished such a Siiield to the innocent that when tho 
national Convention civatt>d the Revolutionary Tribunal it was found necessary to 
hav4» the Jmy of Aixsusatinii named by-the Tribunal itself, and the Consequences are 
well known. Najioleon affcoiwardM contrived, through the lnstrument«ility of a Committee 
of Legislation, to have tlic Jury of Accusation uholisIieiL 

Now, 80 long Jis this Institution prevailed, it proved highly beneficial in cheddng 
and controlling fhc Severity of the Law, and in protecting the innocent; but after* 
wards, when the Ju'ty of Aecusation -wa^ partially chosen, and when it was subsiequently 
abolished, the most fi\'irfiil Mischief prevailed in the Administration of Criminal 
Justice. 

There cannot, therefore, be any Pou];t that Procedure is of the First Importance ill 
/sonsidering the CUiaructer of Peiml Law, and that even mild and equal Laws may be' 
Bcndereil severe and opjii*e8sive by arbitrary Procetlure. 


^ The Law Commlmoners soem to have been aware of ihe Importance of these ConsideraittaiH^ .. 
In a Note on the Subjccc of Homicide committed in violent Paaskm, suddenly provoked^ thigr.aaillto 
the following Reaeons for not treating a Person gushy of svich Homicide as a Murderer 
^ wou^ be an highly incxpc;dient Course,—*a Coarse which would aliock the aniTenial 
<< Mankind, and would engage t)ie public Syn^paM^ jop the Side of the DcJiiiqaehjl ijMlfdi^ 
fi ■ jsnpv* • • ^ ^ f 








%AW mtb «ff^ Fkti(t^t^.,W4’^ 40^ «Air, Witmaim :vlri^4i0ld 
and luroTB counmitted pious P^iuy; And in Frauoe sucli jUt^tioiu him« 
|p|^ place tiudi by tiie Change ot Prooedufe alone the 'a'hole Penal Syatem has been 
tempered^ ta'iBuit tho Feeling of the Nation. 

\jXhe Code Penal of 1810 waa chargeable witli an nnreasonable Degree of Severity 
,|la?(nag^oat» and the Consequence was that frooi the Time the Juries were freely diioean 
, i^y steadily refused to assist in executing the harsher Part of the Law^ and*a ]XM*«ievering 
Warfare was waged between tiie Law and puldic Opinion. . .. 

V Before the last French Bevolution, popular Fetsling, tliough backed by tho InteUigenoe 
^ the Community^ was little attend^ to ; but witlnn a few Mcmths after the Cliange of 
Dynasty a new l^w was passed, which shall hereafter be particularly noticed^ the 
grand Feature of which is a Provision authorising the Jury to declare the Existence 
of attenuating Circunistanctes, thereby compelling the Court to relieve the Punishment 
a Step, and conferring on it the Option of reducing it two. Thus in France fcy Procedure 
olone a most important Change has boon effected iu tho whole Orgaiiissatiou of the 
Law. 

This Explanation of the Importance of Procedure will servo to show Uiat until we 
know M’-hat System the Irfiw Commiasioiicrs intend to roconiiutmd we cannot siiffioieutly 
examine or estimate the particular Provisions of the Code which has l»eon froniod. 

By the foregoing Observations an Attempt has been made to show that what woe 
oontemplateil and commaiuled by Parliamcjit has not lM»en complied wdth ; that until 
thai should l>e done it wow not intended te legislate by substituting One Law for all 
the Systems which now prevail In India; that the Governor General in Council Jiad 
not legal Powfir to tlispcnse witli tho Dirtfctions iTontioined iu the Act of Parliament, 
wluch in f«mt hail cjvatcd their own Authority ; tluit the J^^tUsv of the La,a' OuinmiS' 
eioners neither alfortls suflicient Inforinatifm nor assignu any Hutlicieni Iteasoii for the 
Adoption c*f tho proposed (Jotle ; and that until a Co<le of Proeisiure shall bo friime4l 
the Viilue or tho Character of the Penal Provisions cannot Ik5 tluly estiinated. 

In offering any iSuggestioiis resjMHjtitig tho C<3de frainiMl by the Law 1 VnamisHioners 
it is not intfiiuhxl to attempt a Criticism of their Work, or of its Arrangement or 
particular Provisif>iis ; but it is submitted, that thci'e is an inliereid Diflbndty in framing 
any Syst^Mii of written l-.aw,—a Diflienlty w'bicb has not yet lu'Cii ovi>,rcoine in >uiy of tho 
Specimous of I,.c^gishitiou hithcTto ]>roduccMi by Skill and by Lal»oiir; that there is 
Kcason to apyireheud that it is impracticable to frame any Digest of l\ina] X*aw suitable 
to all tho CJolours, ('asbes, and (.'ri^<lM of British India; ami that all the Difficulties 
that have been opposed to |»erfect and permnnent Legishithjii iji KtirojMi and Ajn<u*i<jti 
abundaully exist in this (*<»uiitry. 

Particular AJlusioii wull lie horeafb^r rinwie to the Definitions and Illustrations 
contaiueAl in the proposed Cmle, but cl/ififly fur Uie Purpose of showing that the Law 
Commissioners profess to outertjiiu Expectations from this Ptution of their l^dxiurH 
the Kulfilinent of wdiieh all Ex|)erioiice wrould »i-:e.m to contradict. 

Tho Law (.^^mmissioTiem, in their I,<«dter nlwidy quoted, oI)Hcrvc, that they have 
compared their Work with the most celelirated Systems of Western JuriH]>njden<X!, an 
fiir as the scanty Meiuis of Inffirma^jou whifih were acce,«sibh? to them in this Country 
enabled them so to do ; that tla^y hml dt;rived much valuable AssistarKN:! fi^om the French 
Code, and from the Decisions of tho French Courts of Jusiiis^ on Questions touching 
the Construction f»f that Code ; and tliat they had derived AssisUiuce still more valuable 
from the Code of Louisiana jirepared by the late Mr. Livingstone. m 

It may therefore be jiresumed, that altliougli iliey tliey have ii(»t chosen any 
System of written Law as an exact Model, they have Ix^n infiuenc4*d and assisted 
i^.. framing their Dig<vst by the Comparison which they liavo thus a<‘k]iowie<1gi»d to 
liave made. 

, . The MeaiLs of Information on Suhytets of Legi.slation, it is to 1>e lamented ai/^ very 
xbanty in this Country ; but if they were more accro.sHible it is not certain that many 
can be found in India capable of using siicrh Information to the liest Advaiitagei or 
ai« sufficiently versed in the Science of Law^nuiking, 

Persons who have been attentive Head era and Obaervers of what has Ix^eii written in 
Hfpq^eetof Law Reform, dimiig the present Century may Ixj enabled to form an Opinion 
0 ^;^ jSsnerai'Nature on iim in^^rtant Subject; but to come ter a just Conclusion respecting 
.jMvatitages of even mcHliJieil Codification, .much Leisure, Industry, imd Patumce, and 
Ve^490i|i^4€XH.lde Ii|fom>ation, are iiidisi>ensably necessary. 

has beim adopted, be<-.!use in the Controvert tliat formerly"pre- 
wa.s rrequentl^* trefited as entirely eluiTiffing the existing 
to JhiAW bei^.ooJMiideted th^t cod^yUt^^ ift Law-digesting, does 

- practical tak 



Is 










a JuriBOonwilt ia rather a Ihrofeaew tlite’ 

has at ills Fingers every System of Judu^ Meta{mydi»/aiid 
in Engljuul Nineteen Lawyers out of Twenty “have never given a ThouAt 

Tlieory of that vast Maclilue of which they are little ^ore than the working Engiin^i^- ^ 
“ who supply the and occasionally perliaps oil the'^Tistons and Aklea/^ 

For these Reasons it apjiears to be a very bold Umlertaking to offer any decided Opimon 
on the momentous Sxibject of Legislation for all British India, and therefore no Obsejri 
vatioiis that *can Umd b) iinpugn the Opinion or to depreciate the Work of tJie Lamr 
(Commissioners ought to Jmve Weight unkiss founded on Exj>erience or sustained . 
Authority. 

In order, therefore, to foi-ra a correct Judgment wdictlier any Digcist of writ^H l^w 
is likely to be suitadde to British India, it Avill be neciossary t<> csonsider how fiaur the 
Systeiixs of W€^stcrJl J urisprudenct? have produced tlic Benefits whicli were ex|>ected Seoni 
them ; to what Extent the French Codes liave. fulfil)o<] the Expectations which were 
entertfiiiie<l when they were, frame*! and proniulgaUid ; whetlier the Ability witli which 
tliey were construcicf.l, or the (Jleanii'as uf their Brovisions, lias rendered the Con¬ 
struction of* the Courts leas necessary than formerly, or laus in any Degtije diminished 
the Amount of fonuisic Publicationn ; whether the Science or LaliMur of Mr. Livingstone 
enabled him even to a])pr<ixiiimte towards Perfection in Law-making ; ami whcither froiii 
the L«.bours »»f Jjaw-makers in our own Crnintry, in ancient and modern Times, there is 
lUiy just K*uisf)u to expect that a Sy.siom of written Law can l>e framed for India which 
shall be extiinpt from tlio Diflicullies which Ex]>eriencc in all oilier Countries has shown 
to exist. 

It may btJ n(3eeHsary, in the first instance, to refer to wliat was writtim ami pubfisbed 
a)>out t.h(j Time of the (kidification ( ^mtroversy in Kngland ; and it should be rem«'mbej€*d 
that the Discussion there comTrience*! Inter and tenniiiiited sooner than on the (’untinent 
of Europe. The Works of Bentluim, and the Writings of Park, of Humphreys, and of 
Butler, and a lew Criticisms in tlie Law and literary JV*riotlieals of the Time, are all to 
which Access e.ui be ri^ailily laul in Imlia ; and as it was not generally known, until the 
Digest of tht3 liHW tkmimission Wiis criticised in the Newspapers, that a I^enal (^xle wajj 
even in preparation for tlie wlH>le of British Imlia, Works tliat might have shed Light on 
this im)><irtant Subject have not betui ]»rociire*l from Europe. 

The Writings <»f Bmiiltam lu-e very generally known ; but although he has many 
Disciples in India, who y»rofess ti> be <lisposed to promote the greatest Happiness of the 
groatast Number," it may be iloubted wJictfier the Law Coiniiiissioners have ln*eii 
altogether disjMisetl to imitate tho Example that lu*. has set to his FoJltiwers. It ij?i 
manifest that tho Law (^>minisHioiiers liavo cxlabitcil a Willingness to see cstiiblishc^l 
»n “ aJJ-eoin(»rc'hensive (JimIc lait tlie whi*di Benihaiu (in his LetUu*s to, the 

(^ount Torens on the proposed Ptuial Co*le delivered in by the Ia»gislative Committee of 
tho Sjjauish (V)rtes in LSl21,) so strongly rocommendotl has not been iijterwo\ eii in the 
Code pro]H»se*l by the Law* C^uuinissioneiH ; yet this Rationale was considered by 
Benthain “ the nmst conclusive Test of appropriate Aptitmle." 

It will luMvafier be noticed, that the Law" Commissioners have adopted One of the 
most reinarkalile <if the Opinions of Bentlmm ; but hr.st it may be ])ropc3r to inquire 
what has been iittemjiied on the (.^mtinent of Euro|r>e to CvStiiblisli clear and permanent 
SysU^ma of Law, and wliat Degree of Success has attended the particular Foi*m Of 
Legislation which has been chosen by the Law Coiniiii.s.sionerH. 

^ Notw'ithstamling the Benefit that had l^en anticipated from the Codes Napoleon, it 
has been dtHilared by Mr. Butler, One of our most intelligent I-iiiw'yei*s, that the ** fto- 
csedure Civil lias ooinjdetcly contbumled luul paralyzed all the Judicature of France;” 
yet this and the (»ther Goiles had lieen framed by the most enlightened Jurists of the 
Empire; ami every Foreign Jurist wdio luis wTitten on tlie working and the Consul 
ipienees of those CikIos seems to acknowledge that the present Bulk of the French Law 
is become enormous ; that it itnuicfiStirubly excce^^ls the Size of the Codes ; and that it 
is still inorofising. 

Mr. TournicT (wdio has publislied a Translation of Lord Bacon*s ** XJiiiversa! Law **) haa 
thus describe* 1 tlie French Codes :—“ The I^ws which have been made in France since 
“ the French Revolution are only incoherent Heaps of Articles mixed up together; th4^ 

“ are Coninients, not £x|)laiiatious ; Contradictions, not Repeals; Re&renoec^ nnnt 
i* Sul)stitute>i.” ^ 

To tliis it may be added, that in April 18H2 tho Law which received the 
Sanction was the Fourth great Ex|ieriment in tliiS difficult Department of 
latlon which had been tried in France within the lajst Fifty Years. 

A Civil Code, a Coitmiercial Code, and a Code of Civil Procedure have hem. 
but. noi introduced,, in the Netherlands; but f^e PJtojecte of a (Mininal Code r 

been ^tirdy ri^etoted. hav<i been 








ji tieyrwK eiid w^^ u^ tu omm<^f o^ 

, _, Hon^ and Odndit&m he ipm' intimately acw^ yet we 

t^e Lav Coimni^ioiifura tfaema^V^ Have 'bwn under the Necemty <u 
,, .HSi^iifig his' Ojunion on many very important il^ointa 

,Sonm of the Difficulties which Mr. Livingstone found to exist in ftaming ** p^teciee 
ijl|id accurate Dednitions " anil l)e hereafter noticed. This Task has also lieen atteiit]vte«1 
tiic Law Commissioners in the proposed Code ; and on their PerforinaQoo of it somtf 
Observations will be hereafter sul>initted. 

"V^en I>iscu.Hsions an>s4» in Kngland respecting the beat Modo of rtformiiig the I^aw^ 
the Opinion of Lord Bacon was quoted fi»r and against Codification. It was asserted 
tlwit he liad pointed out “ Two Methods of correcting the incongruenus ami overwliehning 
** Mass of Laws ; tlie one, by improving wdint exists, by making Altomtions and 
^ Additions; the other, at once by abrogating the old Law, and by ci*eating a new and 
** uniform System and it was cimtenderl by the Advocates foi* Codification, that Lord 
Bacon had reconiniciided the latter Mcxlc, and somt5 of his Aphorisms were quoted, or 
rather mumbled, to support that PoMition ; but it w-as alterw'ards ilemonstnited tlmt tliis 
great Man Ixad not given his Sanction to the Abropition of tlie old Law, or to the 
^eathm of a new System. The fi>llowing (|uotations form Part of what lami Bacon 
haa loft UK on this very irnjiortaut SubpKrt 

In all Sciences they are the soundest that keep close to Part-iculars, luid sure T am 
** that there are niort^ Doubts that rise njK>n our Statutes, which are alVxt J^aw, than upon 
** the Common Law, w'hieli is not a Text Law ; but, liowevt'r that Question b« deter- 
mined, / durr nut a<h:lsf to the l^ttw Into a viev'* MonttL Tla* \V<u*k which 1 

** profKUind teiideth Ui jnaiiiijig aii<l gnifting the i-»n\v, and not to }»loughing up and 
** gi'aiting it agadn, for sued) a Keinovo 1 should hold inile^nl f<»r a perilous liiiiovaiioTi/* 
Again, in noticing the ptwsihlo (^>nKequeneos of new-mouMing tlie l^aw, ** and the 
“ turning the Judges, <'<iuns«dhkr, and Students «jf l^aw to S<*liool again, and making 
them to seek wdiat they slinll hold ninl lulvisc oh Lnw,'^ Lord Bacon ohserviw, “ if the 
1^1 w w'en* nt‘W'-moulded into a Text Law, Men must be iniw to begin ; //n/,f 'is Owe nf 
“ ///e /nr n'h 'trh / t/iHolfotn ilat.f Cottrftr, But in every Way that J shall lune 

'' projxaiinl the rntirr Ihnttf cvml Hvhntiiitve nf the Jjttv! ahott rvnniin, mtly diHidutvyed 
o/ Idfe and it n f>n/tf*dt/r or hurtful MiLitern^ <tud. dfustrntetl by Ortler and other 
** Ilel'jtH toitfftrdn the better Vndrrstandiny of It oiul Jiuhjnu'ut Ihereitjum..'* 

The Opinion of a Law Htdonner of ino<lern Times shall next bo subiiiitted. 

Ill 1819 Sir Ja^l(^s Mackintosh moved ti»r and f>htaiiied a (\uiimittee of the House of 
Commons “to consider of so much of the ('riminal Law* ns relates t^> ('apital riiuisluuent 
in partieular." In his S|KH*ch on that OctTiision he sjii<l “ J do not proposif to form a 
“ new (.Vhiiinal Oale. Altogether to abolish a System of Law admirable in its IVincijilcM, 

** iuttu’woven in the liahits of Kiiglish lVa»ple, and umltu' wlncli they hav<5 long and 
“ hap}»ily lived, is a Pro|^»sition very remote from my JS'oticjiis of Legislation." “ The 
main Point of the lleform wliich I sliould j>ro|j<ise woul<l be ttt t^mn/er to (he Statute 
“ Hook (he. itnftntrfmettl irhlch. the Wlnditrn of itxodeTt^ Troten has !tdro<ln*‘ed 'Into the 
“ PrUf*:tb‘<: nf the Lihv\'* 

The.se Opinii>ris of the best Mode of reforming existing Laws may ju.stify a Belief 
iltat the Law 1'ominissi<»ners might have f«>und sufiicieiit Mfib rials in the Laws that 
Imve long ]>revaileil in British Indict to have mlinitted of their “ pruning and 
graftingami that it was not uccessju'y to “ jihmgh uji ami grait again,* or, in other 
Words, to new mould tlie l.aw' ; and it may admit of reastinabh* Doubt wbetlier Law's 
which may bo well suited to the continental Nations of Kurope., /ir t«» a Nation that hurtl 
in a great degree adopted the Jurisprudence of thfj Country <J' which she was a Colony, 
are likely, unhws subjecte<l to gi-eat Modification, to pnaluce any Benefit to India. If 
indeed any Law' can Ikj grafted in the lii.stitutiojirt of ilie I'eopio, suTiject to BritiHb 
Government in this Countr 3 % the Bngllsh I^aw, as admitii.ster4Ml at flje PresideiicicH, 
S€M»i|ia to be the most natural Sl/Ock from whicli the Craft should }»e taken, exfteciaily if 
British Capital and British Subjects are to be introduced, and tempted to promote the 
Iiijmrovement of India. 

There aeeniK to be a wide and rational I>iKt]nction between Innovaijou and Ini|>rove- 
althoi^h they have sometimes Ixjcii coiifouiicled os nearly synonymous ; and there 
fk. ti/io a voat Difference biitween the Introduction of an entire twid foreign Body rjf 
£aWB M of absolute Authority, and the merely sfdiicting from it auch Portiofis as maj' 
with the general Spirit and f-liara^Hier of the System which tlnjy ina^^ 
pii Siifui»edL. But although the Adoption of an entire new System may not lie deHinible 
or niSepBory, thia is far from I>eing a valid Argument agaiiiat the Adoption of such Rules 
As cornect, and improve the existing System. 

^bot^ which, taken alone and in laige QuftntiticB, are very 
yh^-jore neyertbelefts of gres^ and Efficiujy in Medidm*, 
PiAi^Mcm.’iaol« espedlaUy'when combintxl.. 

hol^' gprid 











** «fii|pnMQb.^^ N«ii^ote’«f-r4iflE^^ 

** fiSid it«i Atfcoant in adkypi^r tliem ^thoui 

.« fii^. indeed, like Tree» flouriali only in an Atfiaoeqphm of a oer^ain ^ . 

may not admit of being transplanted into a difierent Cliniaie."’ But alilte^m 
may not lie enabled to tmniqplant or cultivate them all, it is no Season why they sliSiMdA' 
be all prescribed. ^ 

The Spirit of the foregoing Observations may, it should seem, be applied to Legislalam: 
suitable to India; and although its existing Institutions may not approach to Perfeotimi^r 
it ju^vertheless may not be wise to impose on the People an entire new Body of Law^ 
for which, fi'gin their Education, Habits, and Cliaracter, they are not yet prepared. 

It may have been (umsidcnid that the Law which is now administered m the Supreme 
Courts of the Presideiicitts, tiud which, generally speaking, has been found suiHcient for 
the Population thus located, is in iiiaiky respects unfit to tie transferred to tJie Provinces 
subject to the British (joveriuiKjnt; but, on the other huiid, it may l»e observed, that^ so 
far ns tJie Hh, lOtJi. I H]», 17tli, IHth, 19th, 24»th, and 25th Chajiters of the propo^ 
Codes can be coinpxtdieiided, the Penal I^aw of P^^nglaiid appliccibhs to the Subjects of these 
ChapterH r 4 ^spe<;tively uiiglit, wdtii cei'taiu necessary ModificationK, lie inaxle suitable to 
such of the Indian Provinces oh may contain the same (.’biases and Descrijitions of People 
as usually reside at the Presidenebis; and the Judges of the Provincial Couils, if this 
sliould be done, would find many Facilities in understanding and administering a Law 
to be thus framed, which it may lie a])]>re)ieiidc<l will be denied to them if the propojsed 
Code shall lascome the general Liiw of India. 

It may be nrge<l, that tlie Vic‘.w tak«*u of the Law to which Eurojieans and others at 
the Pj*esidencit‘.s lia.ve been aceiistome<l i.s too jiurtial, and that the Provisions of tlie 
proptKsed (.^^dl^ have not been siliKeicfitly studied and considered ; anil it may be 
couiHidcil that the Obsorviitioiis now penned are tliu^tured by indivdduid Feeling, and 
by a Prcfcrei»ee for that Law tJic Adiiiinl.stration of wliicli in India lias lieen long 
oxpt^rieuced. It is also ]io.sHib]ii that an Imjiression, which Inis lH?en already avoweef, 
rcsfaictiiig the J nutility and Imprat^tjcability of (>oditic.ition, may have caused the Labours 
of the Law (^oinmissioners to be viewed with less Itcganl than they really ileserve ; but 
with tlicsm; Aekimwledgeiuents a very strong Conviction is entertained and may be 
expressetl, that tlavse Labours w'oubl have been attt*ii<led with a much better liesult if, 
—iustoad of looking *' to the celebrattMl Systt*ms of Western Jurisprudence ” for Tiifonnation 
on this important Subject, or from Assistance from the Fri'iieh (\Kle. fr<mi the Decisions 
of Frtmch (Courts of Justice on Questions toiu'hing the Construction of that Code, or 
from the Code of Louisiana,—the Law (’onimission<*rs hud been sattsfiod with such a 
SyBtom of Law as it is humbly i^onsidered might have been lifimed from the Fngltsh 
Penal l^iw, from the exi.sting Kt^guJations of the Tliree Presidenciw, and from such 
luformatiou as might have been <!oll<‘cted re.sp«',cting tlie lleligion, the Morals, the 
(Character, the Habits, ami the Comlition of the Peiiph* in the Provinces. But whether 
lUiy One System of Law t!ouhl liave been made suitable to all the ililferent Castes, 
(Uasses, and Uescriptioiis of Persons in India subjected t<^ British Rule is a Question 
wUicI) admits of vmy considerable Doubt. # 

Some of the Reasons nvovvetl by the Law Commissioners for framing tlie proposed 
Cotie w'ill now be noticiul, and that their Meaning may n<it be inisreimjsented a further 
Part of tJicir Letter to the Covenmr General in (^luncil shall be quoted. After stilting 
that their ileiisons for those Prov'isions wliicli apjiear to require Explanation or Defence 
would be found ap)>tm<ied to the Code in the Form of Notes, they state as follows : 

Gne Peculiarity iu tla^ Manner in which tlxis Code is framed will immediately 
“ strike ytiur Lordship in Council; we mean the copious ITse of Illustrations. These 
Hliisirations will, we trust, greatly fncilitaUi the Unilerstanding of the Law, and will at 
• tlie same Time scirve as a Defence of the Law. In our Definituins W'e have repeatedly 
found ourselves under the Necessity of sacrificing Neatness and Perspicuity to Precision, 

“ oml of using hamh Exjiressions which would coiiviy our wdiole Meaning, and no more 
“ than our whole Meaning, and such Dcliiiitit>ns, stsuuling by themselves, might repel 
and pinqilex the Reader, and would perhaps In* fully ctunprehendod only by a few 
Students after long Application; yet such Definitions are found, and must be found, in 
** every System of Law which aims at Aciairacy ; a Legislator may, if he thinkjs tit, avoid 
such Definitions, and avoiding them he will give a smoother and more attoictlve 
** Ap|>eai‘aiice to his Workmanship, but in tliat Case he flinches from a Duty which ho 
“ ought to perfi>rm, and wliioh somebody must perform. // this necessary but moat 
** disiigrevitHc Work, be not by the Lawgiver once for all, U mnat be c^jp- 

.** atantly j^eifonned tv a rude and imperfect Mamicr by eveiy Jv^lge in the JEhnpire, 
and wM be performed by no Two Judges ike same Way. Wo uve.. 

** tlierefoi'c thought it right not to shrink from the Task of framing those unpleamiig 
indisfiensable Part« of a Code, and we hope that when each of these Defiiiiiyi 098 ;^iii 
, followed by a OolliH^tion of Cases, and of Cases which, though at first Sight they-iMppear 
“ to fiUl under it, do not really &11 under it, the Definition, and the Reasons whidk 
** the A^ption of it, will be readily understood. * The Illustrations will.lead tWH^d. 
*Cc^the jBtud^ same Steps by winch JIG of those 

proceeded, and ttiay aometimea show hiin Miia " 





■'!Tirhich « ihotiiavtfNfkjn# lmvi» 'iB:-'-j|»<ir,’Hrti^'‘l»«‘i«'' 

lAw} the oiie tiui thqr idiould bcr aa fiitf M |>demble pnaae, the ether that 
eas9jr undextttood. To oidlfe ISreofaion and Shnplioi^; in DefibMons 
** iuicnided. to include large Clas8e« of Tilings^ and to exclude otners aimilajr to 

df thoee which are included,, will often be utterly impossible. Uudfer euch 
** ^in^uinstaiices it is not oa^ to say which is the best Courwe. That a I^aw, and espeoiid^ 
*^ 'a'Penal Law, should lie dnirwn in^Words which convey no Meaning to the People who 


« are to 


wfcafever Ext4*nt a Legislafurc nsrs vagus Expressions, to that Extent it afklisatss 
** its E^nctions, atid resigns the of malrvng Law to Courts of Just lee.** 

“ On the wliole w'c ore inclined to think that the l»est (\>urse Is that wdiich we liavo 


obey it is an Evil; on the other liand. a loosely-woidcd La w is no I^w ; and to 
ter Extent a Legislature uses vagus Expt^ssions, to that Extent it abdicates 


** adopted. We have in franjin <5 our Definitions thcaighi principally of making tliem 
^ ^-ud have not shrunk fi*oin rugged and intricate Plimseology when such 

“ Phraseology apjieared to us to be ncct»asary to Piwision. If it appeatred to us that our 
** Language whj^ likely to jierplcx an ordinaiy Reader, w'c a<ldcd as many TlJiistrabions 
** as we thought necessiiry for the Pur}v>.se of explaining it. The Definitions and enacting 
" Clauses cimtain tin* whole JUiw. The Illustrations make nothing l^w which would 
not be Law without them. They only exhibit the in full Action, and shour what 
** its Effects will be in tlie Events of common Life.*' 


** Thus the Code wdll l>e at onc«i a Statute*. Book, and n Collection of dtssided Coses. The 
** decided Coses in the C(xle will differ from the di*cidiHl (^jvses in the English Law Books 
“ in Two most imiioi'tant Points. In tlie first jilace our 11 lustrations art? never iuttmded 
^ to supply any Omis.sion in the written Law, nor do they, t»ven in our Opinion, juit a 
strain on tlie written liiiw. Tliey are merely Instanr^'s of the practical Apjilication of 
“ the WTitten Law t«> the Affairs of* Mankind. Seemidfg, theg at'v Cases derided^ not by 
•* the Judges, hut by the Legislature, by thnse who natke the Law; and who must 
** more eerUiinly than ainf Judge emt lcn<tu\ wfaitihe Law is 'tuhivh they meAvn to make** 
The Pfbeer of co}tsirving (f. Law in Vases in which there is any real Jteasi,yn to doubt 
vjhnt the Lair is timovnts to the Vower of nuiklng the La*wy • ♦ • • 

The. Publication of this Collection of Cases derided by Legislative Authority udll, 
** vje hope., greatly thwii the Poiver which tht*. CcnirlH of Jusf Ivc possess of putting their 
** own Sense on the LavAs, But we are sensible that m^iilnjr this Collection nor any 
** other esm In* sufficiently extensive to settle every Question which may be rais<*d as to 
the Constructicai of the (\ide. Such Qut*stioiis Avill «*crtniii]y arise, and, unless proper 
Prexjautions betaken, theDecisimis on such Qioistions will (U'cu'tnulate imiil they foiyi 
** a Body of Latt.\ of far greater Hulk than that ivhich has h^eu adopted for the Legis- 
laiure.**^ 


The Ltiw (?oinmissitaiers next dwhu’c that while tin* Judicial Systfmi of British India 
" shall CHOitinui* to be what it no\v is, consisting of Eight Chief (-ourts, each iuilependcnt 
of tlie othe.i*s, and each at lib<*rty to put its Con struct ion <»u tin; Law', there will 

“ i/ne/uittibly he in the Course of a feiv Vtars a Large Collection of JJecisitnts diiim^Xrically 
opposed to each other, and all of equal Autlowiiy.*' The Law* CJoiiiiniHsioiierH add, 
tliat “ wliether the present judicial Organization be ret/iined or not, It is most desirahls 
“ lJutt Measures shouh I he taken, to preen ni the ter It ten Law from bi*ingo0erl4M.idlyyfVn 
** i/miyvc/nse ir«;/V//tf of Comme nts nral Decisions.** 

The Suggestions offered b> the Oovernor Oeneral in C^mncril by the Law (^onimissioiicrs 
to prevent the w*ritten Law fnan Iniing overlaid ” wdll iHi noticed hercufter; but at 
present it is proposed to consider such Parts of tlie lA*tteT Itist quob^d as particularly 
refer to the “ Definitions and Illustrations,^' the Advantages which the Liiw C?omttiis- 
idoners profess to respect from the “ Peculiarity " in the Maiine,r of cfjristructing their 
Code, and from the Publication of their Collection rjf i.’ases de<nd<*d ly Legislative 


Authority. 

’ The Object of the Law Commissioners seems to have Im^cu by Definitions and by 
iHustrations of Definitions to give to the new Law that Simplicity, Clearness, and 
dertainty which shall render Construction and analogical Inierfirctation unnece^iy ; 

' And. from the Passagc’^s quoted w'hich have hecii v/nxlcHinctL it apyiears that they illiquid 
'to. expel from the Penal Jurisdiction of India wliat lias been called by Bentliain ‘‘ Judge-^ 
nuide Law.'* * 

If the Law Commissioners have in fret performed wlmt they intended, they have lK5eti 
More ^auocesaful than the Legislators of tne Western World ; and without venturing U> 


been frund mqK>Be«l to the Attainment of the Two Things which the 
'' Comdiiafedknien tlniik a L^islator should always have in view. 

' The txw ^ ftmianhurf ntMwy appear to have been fiilly aware of the Difficulties with which 
''t' baitt' id eonScttend ; and it t^ould aeem that tlieao are Difficulties inseparable h^om 


■{f‘r •'Jise'th«'«i#ii 


sulnDltted tothe Courfrof CbaMj^ eu the DeAaitlpn of 
/. .'-iOo Si Co&»i’ 





, Bcems Jbeen ... , 

.been ex|)©iiieiiified;»ia. 

4ei^itig |>re<dA€3 aad ^iifiple Defiuitjioiui, and be&re the .l^peKstataona of 
liamiomrH, that the '‘neoesBiay hut dumgreeable Work" >irluoh they have perfotme^ 

J ire vent the Perfonrianee of it "‘by Jiidg«^ in a rude and imp^ect Mamier/V^ 

)e cinwidered, the Opituous of Heiitliam on tliie imrtieular Subject will be notio^ 
Mwdiief of wWoh he also proj>r>M-<l to remedy by Uoditicatioii* ; 

llf^ muintaiiied that all the FaulU, all the AbomSiations of Englwli Jurisprudence, arof^ 
froiji Law having Inicm iruuh*, }>y Judges instead of Legislators ; tluit it wa« the Busioc^ 
<d* Jiulges only to pnniounec tJie Law which Legislatoj-s conceite<l; that a Text Law 
might and should framed, in which *• saving the iiecessjiiy’ Allovvauee for Human 
“ WenknesM, ^no Ctiife that cotthl pTenent itxaff s/*<>W«/ jinU itaelf uuoioticetl on* wnjpru*- 
vtded f(n\" 

Now, others wlm havtr writh^n on this Subjw^t have called to mind that Seventy Years 
I'udVire Mr, lietttliam j»iihli.shi*d his Opinions, Frederick the Great ol Pi'ussia had made the 
like I)iscfiVery of tin* ill <’omlitioji of the Law, and had not only proj<H‘te<l but executed 
the Remedy "proposed by Mr. iMUithain, and with the same Aiitij»athy to Judge-madc 
Lmt\ iiml the HMiiie Ikjlief in the AU-Mirtlciency of LefjiftliUor-iiiside Law. The expreaa 
Directions of Frediaiek w<‘rt‘, “ tljat his ru \v fJode iidght be siinph?, jwipular, and »0 
** <'^>inpletc ihiit the Jinlgcs might tind in a precise I'ext of Law' the Decisions of eaidi 
** individual Gasc./'aml His Majesty proklhifed oil (uialogirxd lixterpretation by the 
JvdijcH nf the Hv/rs t’oohthtrd In tfo' CinU\ oad uvthtreil ihai hi evcTy Case for 
*■ vjkteh I hr Code did md provl<h\ A ppllt:<(floii afumbl Ini 7 tutde to the Legislative 
A'oJhorfly,** 

Smijethiiig very Jiko tin: < NmcliiMioii of w Jiat is hist <piot<‘d seems to be suggested by 
the Law (*omiuis.si(»iiers, as w'ill Is* show ri hcn*uflcr. 

Now the Prussian Pnjcct, th<»iigh leached with all the IJrlat of Frederick’s Rei^^ 
“ terminated its JCxistenc*! in less than TJiii ty Years, and the First Step that accompanied 
“ th<* Publication of the in‘W' Prussian (Vide W'ius ihr Urjitoration to the Judges of the 

“ tiight of httrrprrllog ihr fjO'o\' « 

By the System estaIJislied in Fimium^ in 17IH a Jealousy of Judges and Jucige-niade 
Luav, and of the exaggerated Fvil of a d}He'r(d.ionarv Punislmauit, w'as exhibited ; the 
Duration of tbe Pimislmient t(» btj applied to i*aeb ()tfene(‘ was regulated w ith an exact 
Precision ; ami it was direr*t,e.tl that after th<» De<*larati».n of Uie Jury. Fiuictiou.s of the 
Judges should be restt'iet«*d to tbe iiu'clianical A]»plicat.iun of the Law. 

N'<#W, although nothing short of ]io,-.itive Netasssity had in France. }>een tluAigbt 
sufHeient to ex4:use the Li‘gisljitor for ih'volving any Portion of his peculiar Provdnee, the 
I'iNation of Punishment, eM;n on tla^ Jialges, yet by the new Law to wdiich Allusion 
has, iK'tai juade the Fixation <»f Punishment is now" d<Jvolved on po]>ular FtH-liug. 

Before tin* Period last ri'fernsl to, the talented flurisis Avho composed the Projeert of the 
(.loih^ Na]»oleon, in their l)lsnm rs pi'ch m aoit rr^ t'Xposed in the most eloipieut and pro- 
foumi Manner "'the AbsunUty of ^upjmshnj Ihot a Body of Loirs coidtl be /ramed 
'trh Irh 'outuld pfoi'Idr fir oil fn,sslMr (h(srs^ t(nd oi the SOOiC Titne he V iidcesiood by 
the Unrest Clthea,*' and they boldly ileclared that the Details of linw iriiist necessarily 
“ bi' abandoned to tin* Kmpire of Usage, the Discslasiuns of the Icarucih ami to the 
*' Decision of the Judges.” 

Tlw uuist iutelligeut ami pliilosoiihieivl Jurists of Germany, of IToUand, of Belgium, of 
Sw itwrlaml, and t»f llnssia. have btvn imgaged nlnmst unceasingly in some or other of 
th«se iVnuitrie.s, h»r Half a Utuitury, on the Uoustruction, Discussion, and Reconstruptiem 
of <.'!o<les ; ami < hie of the grealc.st 1 they have li^d to oncoimter hiis been, “to 

“ itrtiw the Line beJ.W'(*en the i*« sp(*ctive Kuncti<»iis <»f J.i<‘gislatoi!#on the one hand, and 
Judieiiul Jurisi»njdem*e on the otht*r ami it is at!iniu*d by an able public* Writer, “ tliat 
‘‘ ill tHo Result of all that Discajssion and Kxpt*ricnce those Codes had ultimately fallen 
ditto most Disestenu which atteinpti'd most to supplant the Functioiia of tlie Judgea, 

“ rttid^io aiitieipab! the Details (d* Ap[>lie.ation.” 

‘ tUmenil Rules,” said Tionl Maiislield, “arc wisely establishe:d for atUiining Justice. 
“ with Kase, (.%*rtaiiity, and J>('sj^ateh ; but the great Knd of tlieiii ladng to do JuaticCt 
“ 'ihe Voitii are to see ihot it Is really ottorued" In u w’ell-w*ritten Life of this , 

Judge the Author has thus expivssed himself;—“As no Body of Laws, how'ever excelleiS^!^ 
and hi»wever ctipioits, can possibly fcu'osee or* provided f<»r tlio couiitles.s Variety 
“ Uircumsiamtes that arc t.o bo made the Occasions of Litigation, every Judge must 
“ of Necesaity be more or hess frw|uenHy obliged to take upon himself in some 
. “ ,tlie Oifuv of Legislatin', and tins Duty Lord Mansfield was called upon to ][>erfonn far 
“• dfienoi* tliiin any Magistrate w"ho has presided.in the English Courts.” 4 

The latter Observations will umd to show that in England it liaa not lieen consid^4 
necessary to riN^^ort to legislative Authority when any Doubt lias been entertained : 

Law^ as seems to lx* recommended by tbe Law Commissioners, or that the Legislatm^.. 

fixim Time to Time be invoked to limit ilje Authority which Counts of Just^ . 
IH^sOsa of puttipg their owiL Sense on the I^wfL*’ 

ik the. iximarkabie luata2M»^ be^ experieneed^^ 

flhowing the IMfficulMet of ^ 


cV.'. 





,__ td emto Ihe by^'it^ w thu fixt^at of mdlh 

, ^ llifttri^ od liucAy by tlie mer^ Citcfiniiitxiice of tlieir ehangimg thB 

, .jbaiM a pe^oBar and very dbatinajbe ChisB of 
t ^ have been fi^ueuUy experienced on the Coniihent of Europe, and 

liftye occupied the Attention of Juriftt||p eiji[>ediiJly in France ; although in Knglatm little 
eieenia to have been hitherto diiwted to tliia Consequence, of hinovattng oh a 
^s^p^hensive Scale. 

, ' It ahoiild seem that One of the pnnci|)a1 Difficultiea likely to attend a iwm Iaw 
liei, ibe Loss of the ini|K>rta.nt Advantages derivable from the Doi^isions ainl Wiftilom .of 



Frovtsiona may prevent the 'written Law from lieing overlaid by an ivtin*uttie Wr.igkt 
of 0oni7iient anft JDecleious^** tht^ Ileferenctw riM-oinineiHlod to l»e mmle to the Law 
Commiasioiiera, t'f that Commission shall Ik‘ a ]>eriiiHnent. lJod\-, to solve the l)oubts i>nter- 
tained by Judges on Questions of Consti-uciion, will afford tt» that Coinmissiim abundiviit 
' JBmplojTnent. 

Some of the many Iiisbuit^es in 'W'hii^h Legishiioi's in Kiigland Imve failed t-fi 
MOOmplish that which to some has apfn^ared most easy, but which, in the Opinion 
of others, all Plxjierience proves impracticable, sliall now Ik? adduced. 

It is a well-known Fjtct that tlie Statute Law of Knghui<l has lusm tin* Subject «if 
much more Doubt, and luia lH*en found tnucli more didiiHilt to wattle by ]>ee.isioiis, than 
ihe Common Imw ; witness the Statute of Fnujds, said <.n have heen dniwTi by the b4?st 
Lawyers of tlie Day, and the innuinernblit Qiii^stinus tlint have arisen cm the Coiiati*tto* 
tion of eiMih of its Sections. 

' If ihe most stuilicd pi»rtions of the new Hnnkmpt Act, ]ms.stsi in 18ii;'5, <»n wliich an 
unusual Amount of Skill and Labour was besfowt»d. slwill be. rcfcrrctl to. it w’ill }»e found 
tliat this Statute ha.s ais<» givt^n rise t<» mnclj DillicuHy of (’onsiructi<*n. It m4)rcover 
contaiued an itnpm*tant and uppalJing nirin'in ral DiilicuUy, w liit'b, it is believed, had 
never presented itself to the* Mhids of l^jaw^yers eitln*r in or out 4if the Houses of Parlia-. 
meni. 1'he (\>n.se<jueiuK* has been, that ‘‘ it luis be<*n nec'-essary to obtain a Judicial 
" Deci.sion upon almost every Case which htvs <i<*curr€»d in which the Pr<»viHi*>nft of tlie 
“ ne"w Act have conic in co!ita<‘t with the t^»mbinaii«Wi proilnced imd<*r the old Laws, in 
” detennining the Ai 3 j)li<*a}iility of the former." 1"hc M^iss of (.Vmfusion and, »lh it is 
tomicKl, “arbitrary De<*ision," which has accumuhibsi (»n the transitive 0|K^ratiun of this 
Act, will Ik; found in Tiuinerous Ih^jK^rts of decides! Cases. 

Again, however, it may be fi«Hertc<l, that Language f>erf<*cily exclusive of Doubt 
Jfe emti,plo\f{*d in written Law’^. It has betm found tliat Lorrl 7Viiter<leii was unable to i^Airfie 
an EmuTtiniuit of Eight or Ten Lines M'ithoiit leaving the Meaning open to n Multiimh' 
of Doubts ; arul yet without this Knnctiiient the Stiitub* bf^liiaiitationH might have 
been rc|K;aled by Judicial CfUistractions, 

'After these Instances, it is swircely possible to qm*.stion the <.)junioTi c)f Lord Bacsni, 
who has declared that there is sometliing in tlie Natun; of Language, or some eHsential 
inhei'eut DifHoulty in Law-iiiaking, wliicli renders Imperfection ineviialde. ^ ^ 

It may be urge^l, however, that the InstnmM^s ad^luced apjily to the Vlnil Bratudi of the 
l^w ; but what waa (lone about the Time of the ConHiJidation of the (fri.pi.lmt.1 Ijivf of 
England by Sir Robert Peel and Lord Lausihiwne should be bonie in mind ; aiKl. if what 
the Law Commissioners say' is yet recjuired to be done'tc* reforin that Law shull l>e con¬ 
sidered, it will Ih; irmiitted that similar DitHculties ftre opposed to the mfuking of 
Criminal Text Law. • • 

In 1827, when Sir Rolxirt P(k; 1 iiitrodiwxid the. Bills whicli afterwarils lie^vilhc 'the 
7 & 8 Geofge IV. c. 27, 28, 2l>, 80, and 81, he state<l that th<y iiad nil been Htibmitt<*d 
to the then Chief Justice of the King's Beu<;h, to Mr. Justice Bailey, Mr. Justice Hnlroyd, 
Ur. Justice Buirougli, Mr. Jxwtia; (Jazalee, and to Mr. Baron Hulloch, and it hax been 
06 ii(fideiitly stated that there was scarcely a (.Clause in ihe. Draft <jf theae Bills which hod 
undergone some sort of Ainendinont by Lor<] Tenb^rden. Sir Robert PckjI tlusn 
;^W|Pela!fed that it liad been his good Fi>rtun© to profit by the willing Assistanoe of Mi.‘W 
ijiriia yielded to none in respect of general Acquirements, of profound Knowledge In Priii^ 

, ehpkies of Law^ or to Experience in its Pmctic^e ; that he t»wcd tlie Pi^;panition of tliftse < 
.BSUi to those Gentlemen by urhose Labour and Skill the Jury Ac*t luuj prepared, 

all4 to Ib^Gregison, a Barrister of high Eroinenoe cm ihe Northern (/iroiiit; that tlie 
BiUs liad be^ aubmltted to the Chief Justice and to the other Judges (who liave b«^.en 
named); aad that in the Profession of the Law generally he^ liad ftmnd tlie utniost 
BeadifabMs to oo-operate in the Work wldch he had undertaken. 

I. 1 .- I , .. I . .I. . . . 

" * Gkntmd M be hud down fuscarately at dntt; Experience only can point oat 

! . .tlndr .jprof^ Exceptious* and relathre Experience we posacttii Sn the 

.' ‘ to 'SiA^h. the onmfrltten has given Birth if the Mode 

watded mpfurgeeiktion je lost.- 




. *i*e9^€$';inuiit show tbat lie, 'W» iienmedeid- ■ ti^itfe,.iegrj* -iicebrtipilWf 

with the DemgpOL of framing Code or]>igeifeii» Imfc to 

and conwJkiate the lutipient Law of the Laiidv ^ .y 

If it fthall Int admitted that what wa8 then done was not done mebly or imWitllft ijjfe'.^'.; , 
and if at th« Periwi when Lord BrciH^^han^ intrusted tlie Task of OonBolidation 
Criminal Law CommifiHioners, Nine Tenths of |}io practically operative Part of: the 
Criiniiial Htritute Law of England had been already consolidated (as has been {laaerted)^ 
may not unlc^ned Peisoiis be Hiiii>rised by the Stattnneat in the Letter of the Law Coni’- 
inissioners^ ^lat this “ furtificiiii ami complicatofl Sy-stem has been prcmoiinoed by n 
‘‘ Conimission coinfHJstjd of ii)>li^ anti loametl English Lawyers to be so defective thait it 
“ can l[>e reformed only by Iniing entirely titkeri to pieces and reconstrucietL*' 

Surely, if this Oinnion Is*, well founded,—^^the System of Penal Jurisprudence in Eng¬ 
land is so deftsetive, ami so incapable of being anlemled or reformed,—and ifitoamioi 
aftbrd any Aid in legislating for the LVtiple of India, the Wisdom ami Jjabour of our An* 
cestoj*M, and the TjiJent and Iialiistiy f)f all modern LegislaitU's and Jurists, liave been singn- 
laxly deficient and jnisapj)Iie<l ; ami if ilusre be some essential inherent Difficulty in JLaw^ 
making which ifiakes Iiuptirfection inevitable, it may lx^ apprehended that even the Law 
Commiasiimcrs have not |s^rl‘orined their Work so as to render KecoiiHtruction of their 
Code uiiiiee,eH.sary. 

It would bt* itlle to offer aiiyKnlogiuin on the English Criminal Law, which eminent Juris- 
OOJtsults have jironouiiced tf) be roriiarkuble fin* being simple without l>eing voluminous 
in Bulk/' atid of which Sir James Mfickiiitosh has spoken in Language ab'eady quoted ; 
}>ut, lit)w<?ver this Law may hav<' Ikmui repudiated l»y the Law Commissifiners as unfit to 
be ad<n>te<l, either as a Model or Ibr Sehrctioii, it is btdieved that there are not many 
English Liwyers who cousuier it to be so <h5leetivt3 that it can be reformed onlyby being 
ffiitirely Liken tf> piece’s and roeoustriicteiJ. 

The vast Difficulty tliat exists in iliawing the Line between Functions of Ixiigislative 
ami Judicial J urispriKlenee must have been pereeivosl from the previous Obsei*vationB, 
and whatever Belief the Law (%)miuissioners may have formed f>n the Subject, and, how¬ 
ever they may have aimed to perform a Woj*k whi<*h <»therMiso ** w*ould be im[K*.rlcctly 
performed," it is apj>relu*iided that ila‘ Public will be satLslicd that Details of Law 
must be lell tti Usage, to the Discussions of the lcai'Tu*<l, and to the Decisions of the 
Judgi'S. 

The (IJonsequenccs which are likely to folli*w frmn the Reports and Jlefcixmctis which 
the T^aw C^aninissionem have. Tecoiiuiuuuled to be made to the legislative Coimcii, and 
by tlann to the Liw CommiHsioners, in (»ri]er that tlie writtcui Law may be relieved 
from Isdiig overlaid by an immense Weight of (’omineiit and Authority," may be anti- 
ei|iate(.L The Reports reconiiiumded to Dr made by th<‘ Judges to their official Superiors 
touching Doubts on Questions »)f Construction, and wldch, if not absolutely ‘‘ uni'eason- 
able," are t<^ be js'riodicall^' re]M»rtedby ilie bigli Judicial Authoi*ities to tlie LeglBlature, 
and then itsferivd for Examination to the Law (Joiiiiniashm, wdll not only occupy tlie 
complcLi Attention of th<^ most learned ami industrious Ikwly that can Ixj ch(».seii, as long 
as the pri>posed Jinw shall prevail, but tlu- Additions that must \ye made Lj the Code, if 
the Suggestions of the t\»iiinussioners shall be adopted, will very soon exceed in Bulk the 
Codt< itself, W’ith its Explanation, lllustniti<»ns, ami Notes. 

It is also deserving of Rtunark, tlwit Qiit^stioiifi that may arise are not iuU*nded to be 
repori-ed to the (foverniuent, if ohrtotfttfy itinr4i80)i/Me/* Now, .to deL'rmine on this 
IL' 4 is<»i\n.bh’‘m*iss or TTnreasonablem'ss, some competent Authority of an ap]Hdlate Nature 
must Imi ereattd nml exercised, and Doubts may la* entertained of the Neeessity or Expe- 
dioiuiy of eoji verting the Imw t Commissioners inL> a }>ernianent Court of MetioH 

fiir cemstrning ami deciding diffienlL Questions of Laws. 

The geiicrul Remarks tliat have bc<ui submitted may alFoi*d some Explfuiation of tlie 
Diffieiilucs wdiieh ‘the lifi-vr (*ommissif>nem have had to encounter iu i^erfonning their 
Task ; and it is lanictuved that tlie remaj-kable InsLiiices of Failure in Legislation whieffi 
have been adduced may justify a Belief that the Ailvaiitagex profeoaed, to be expec^^ 
from the proposal (kwle are Jiot liktdy to In' fully realized. It will, however, }je.ipoiv> 
solntor^’^ to tile Law Commissioners tc» find, that if they have failed they have &ile<l in 
commt>n w-ith Legisliitoi-s, fuioient ami imxleni, of the most enlightened Nations. 

It is now* proposed to offer a few Observations on tliat Pnxt of tlie Letter of the Xiaw 
. Commissioiiors already Cjuoted which relates to tlic “ Definitions", which they luifve 
framed, tlaur Objects in framing them, and the Illustrations of the Definitions, “aadctft. 
show that tills Ifodc of Legislation is no longer held in general Estimation." r 

• The Commissioner's admit that '‘to unite Pivcision and Simplicity in DefiniliiiMris . 

intended t<> include laige Classes of Thmgs, and to exclude otheiTs veay riiiiilaar;'1^. \ 
“ many of those which ore included, will o^n be utterly impossible." Under : 

Cirmunstanccs they* add, “ it is ndt easy to say whnt is the best Coursebut 
|Knnt to the great Evil, wludi seems to be ever pr^H^t to tiieir Mindr iwid. wjhisatl 

ded Lavr, and Vetnai;k^,|tet« ** to wrliatever. Extent«IWjlife 


shend, from a ItKisoly-worded 

. ___T_**_ . 


^ mttdre uses vague Expremons^ to .tha^ S^teaif 

•>.' ''V' 'v*'.;'' ■ I*' ' ' 





■-i::a :'^ites i a a ife’ j tffiM i liiiter«>! « iiri a ! > a aSaa^^ ;•" 

. . 

BMFWiii%'^'Mli;'''4lM't;iMl9^^ li^SSkiMy vf ooiutrud^Uf 
vJp^iiifaai^^ CteariicMB, Pt^oiaioai, «im| Oeirtauity, iifaid} ato b«% ttimitioiunl 

Tfae CJrimixuil Law Comimsi&ionens in England, m tbeir First Rt:^p6it, liaw explanied 
41^ ]3ifltoalty» 4^^ liave exhibited a 8|>eciiiien of the Mode by whidi fhey propiw to 
with it. They avow iliat they cnmoeive it to be the i>riiiciiuil <>bject of u Digest, 
t^'-by pwwcribmg a oc^rtain and plain Bole, to do away witii the Necessity of Imlanoing 
« legal Authorities;'^ but they afterwards admit “that many gt'nernl as 

*.* wbU ancient as m<xlerii, of |)ttrtictilar OtTonces, are to hi'. fouiKi in the Boi>ks, and that 
“ atioee D^nitUjH^ f$'cqH4*utry tend to thrmv iiUo Uontroves^fi^^ rafltt r ihau. U> fix the 
“ JjimUe of Ofieneen 'uhich Ihey pi'ofesn to tiefineJ' 

To the Code of Mr. Livin^Ktoiio he has aiiiioxetl a Bt>ok of “ Detiiiitioiis/' the great 
“ Utility (says he) of this Part of tlu' Sysbjiu is obvious, provide*! it has been execubsd 
** with the nec^saiy Preciffitm. It is that Part which hiis fournl t.lu' most tlifli- 

“ cult. 27«*. niOAt intense A ppUciUom 'h^ih neev^mI'jf to define Tenne the uumf eoonuoult/ 

** lisarl, but to which many of tlnwe who einployetl them aflixed Ideas inon‘ or less 
** iiiaUsriaLly dilferent. This DLfticulty has increased by the Natun* of the 1<«fUigtiage^ 
which very frequently iUh^s init nfV*>r<! 7\‘riiis sutliciently prec'ise to avoid Difhcnlt.y 
“ even in the Periphrase used in the Dcliinti*)!!^ ; so thot in nntntf Itn*tfi tU'e.f< I ho re ^ee/i 
“ u^nler the Ne.refisit^ if tiffi.nintjf fheWordi< emphuff^d hi v.vptain oihe.n^; luid in onler 
“ to approatTh nearer to that (VrtJiiiity, so neocHsary in all Laws, recourse has lieen had 
to Corolhu’ics, Kxairiples. and 111ustnition's, as well in the I Jody of the Laws lus in tlui 
“ great Book of lictiuitinns. This is also a in‘w Feature in Legislation, aiul. lik«‘ many 
others that had not reevivt'd tin* Siin**tion of Kx]nM'ienee. it was in.-nle tla^ Subjei?i tjf 
“ solioitoiiH Htttieetioii bef<»re it was adopte<i.” 

In a Work published by M. H*»ssi (wlio stfinds in the First Hank of.hhlieial Writers 
on the Ct)ntitient «if Enr<»}M‘; «»n tJie Subject of ihfinlftini^, the following Pa^^^ages will 
be foniiil which ysnnb^d to t.la* Ditlicnlty u hii*h Mr. Livingslone aekiiowledgt^s to have 
exjM^riencTcd. 

After inakiTig cvrtiiLn < H»serviitions on th<* revolting anil iinh'rrjit KNpressions 
uontsiined in some Laws, M, Ri*asi sha s, **i.ln*sr arc not the (,t* K(M);K>t.ion tnost 

“ to be feared at prestnit and t.heii proceeds thus: Jhit llie n»ore tiu* Aliinl is dev»»- 

“ loped, the more Force and Vigmir it acquires, and tin* greater is its 'I'eiideiny to 
“ generalize, ti* <!olleet it (’rowd of particular Fa^?ts uii«h‘r the same general Law, to 
“ expretin the (ifttertttizoiiau fit/ smne trhirh o ppnir fitted fur * nd*rori it;/ urert/^ 

“ ihltu/. Jlenre the DangiU'of falling into Vagueiit\ss and Obsenrit.y ; Ihuom* thtr inetti» 

“ physical Kxi>re,s.sions placed in Luvv.n, n tthtmt rtfieciiit;/ thttf, rt'nt thene 

“ JSJxpresM/otis in just anti /trrrtsr in theni.netthm/ (t'nntd nrt'er tn .sti in fhr Kt/es 
“ of the Pnftti*\ 'n*/ai httre tint fatharetl the stfiar intt t\r.*inat /*rtn‘ess os /hr Man 'ivhn 
“ emphn/s them, 'rht\se Fornnihc, whi*-h are but. 1b*sul(.s plai-cd in a Law when* they 
“ are preceiied by fiotbing introductory op explanatory *»f tluan, are lor the Public 
“ ifieixdy xvhat Algc'braic Fornmhe are fr>r a Man d**stitute of Matiauiiat ie Knowledge. 

“ Will he eomprcheiid the Forrnulie bccaiiM* he knows tin- l.rl.tcrs of the Alpliala^t < - 
“ IXH'ause he knows how to rca<l '—bc<‘ause lie ex[)resses goini Sen.-sc, and evmi, if you 
“ like it, a considerable (juantily of Tident ! Ought ue to In? surj»ris4*d tliat. in fbllow- 
“ ing such a Mode, hatra tf it */an;/eroitM Hettaci ’am. are ntitaitied, above all, whejj we 
“ know how inqHfrfe<jt uinl little fjimiliar to the Mitss is tlie Language of the Sciences, 

“ moral hh well its poliii(»il ; low it abouiuls in Terms vague, equivocal, and suacep- 
tible of sevemi Signitioations f’ 

9 ^ t ^ tf ^ 

“ Now (kmiiurui Sensti has spoken Is*fore the LegiKlatun*.. It has H*»en Men in possf^ssiuii, 

“ with evil Designs, of the Property f>f r»ihers, and it haw cjilled them 'I'hieveK It haw 
fteeii Men deprive their Felhws of Life, it has willed tliem Munleicrs ; and it haw never 
“ confoutnled with them cither him w1h» kills an Aggi*essoj* to defcml his ow'u Life, or 
him who kills an Aiiiiiiul. What is Tlmft ^ What is ATnrdi r ' All the W<iild knows. 

** PUuse a DefitiUloth innirath the ijreater Part of llu' Ptdifii-. n'itt -no hmt/ee hmae tnhxU 
tatkiag otKtnt; and if. Ji« b> ninny Ofl'ences, there exists t‘onfiiHion in the 
** Notions and l,4Uigiiuge of the Publi<», tne f/o not. henitafe ftt rharfje it o/t the Manujhe- 
“ turers of the Lawn, who luive confounded Tdiuis by tladr DistinclJons ami urbitrjiry 
** Ciamifications.—W<o hone denirnl tif ereafr I)efiaitth}n*<^ /nnteujl <f rmrieini/ —Uf 
•• invent, inatead of observing, --to create* Symjitiuns, inwit^iui of regulating existing F*tct«. 

*• It i« odd to see Legislators gra^^ely giving the Definition of Aduliiu-y, and of wome- 
“ thing worse still. To what end ? To the. end of explaining their Thoughts. Jhft 
“ why, in speaking of Hoi’se-Mteriling. not giv'e the T)efiiutiofi of Horw. , lu s|K:aki.ng of 
“ Murders cominitteii with Premcilitation in cold Blo<s] wilful|y, why not define tlM*se 
Expresskma ? vjhy not define eaeh of the Worn Iff of which the Ijrflnilion i.H 

<md bo on f * 

^ l%fere is ilteu •« l^ini when it is necessaiy to stop ; wlierc this Kxj|>lanation under 
** tiie Fwhaa be no more tlian a Mca^ of jr»nd«ruig ol;«<am* and 

. tiBMiftiliih* tliiit''whMi ^ fuijd. certam of iiaelC why 'iwt ap/dy UiCHe Obtmr^ 

vodAwnf to ? Why the NeceenUy for JJefi/rdr. 





OlMMdrvalJroiu^ ? thfyi^-^'-nf* i/mi^^^ 

attmdivi^/y Ihe ;ieiasti 8tati» of Things, and ifi>Bdw',r acogiding t^> Ohrvnix^^ 

‘^'Mcrthnrl which \n the diflereiit ('^asen ia the xiiost fit to give aU the iiecaHHury CSteailiflii^ 

and J*m:wioii of tlic ijaw/' . I'/ ■ 

I’heM? ileia irks and (plantations ro«|:>e<jtiiig tlwi LUfliciilty <if frauiiing Definlttoiia/* 
aft^;?* h.iving pariiouiarJy «jon.m'<leroil all th?it the Law ('omiiitsstoiierH hrtv<* AvrittOri dhi 
, till.'' .'‘•uhjeot, Mful ns«f>iiCiuUy thi.‘ f ifsl <'hn of tiieit* (Jcwie, M^hieh cont^iiiis general 
Kv[>!.iimtit»iJ«rchithig U» tin- 1 n^hiiitions <»!’ Ofieiujes. *‘I'enol Tn/visions/* Mhintmtinna 
oi >ii('.li Ihdiiiil loan op PonaJ ■ Pr<ivisirnns/and jL^i-iieral i^scrjitions/' re^jiec^ively seem 
t'l l(Mi.d to One (%aiclusj(»Ti:, wliifai may lu*. evpn*.sK«‘<l, with a’little Variation, in Language 
wliioh liJis heen applied 1,0 lii<* *• f )t^tinitionK anti fJlustration« ” ctuitamecl iti the Code 
Iji^iUHiana. 

With tile hi!‘!»t*'.l Atlniirat'oii of ihe Aldliri»‘s tif lli.* Law <.*oijiTnis;-;ioiU‘rH, “Hiaiiy of 
'* tiwr fiefinititn. ^ ihst Imv't* lK*eii ust*d will rather teiid tn oLsewro thnn to ehicidate the 
*• pr(»],>oK<.*d <.Unis' . nod the very Attempt is fduuded «»n a rridicni iV'liseoTic<‘ption of the 
“ Duty o( L»w.rrdvers, aiul tiu: I>e;^fe<r of (1e;H*ness atlaiiuilde hy th<*in/’ 

The Ilhi-^lrations used hy Mr. Livingstone are ii*;\vi.*ver in Poi’m and in Sul»Htan<K5 
very Iitdike ihe IJhistrations (»i' the Law t'ojiimi.s.sionei''; mid, if eorreeily ronipreheiided, 
tJie lattej' <lo n<»t appe ar to he ealeilia('.i;d e.itlier to faeiliiate tlie i diderMtiilulilig <if the 
I/IW oj- t.o .serve as a Defence f»f it. 

Tin* ifitfuailty, if Hot. the Impraetieahility. of (his of j,egL'l;il.iou, may he ftirther 

i.i<li<*Mt<si hy adverting t.o wliat iias lieen tloiie and re -omnieiided in iOngiand reap<*t.rting 
the (Iriira? of'fheft, whicrii is end»r;irei| hy tie* IJM.Ii ('ij;ipl.er of the propo.sed (Vsie : and 
the Keiiiark.s and tpiiotations whieli ;shali he suhmitted relating t<» tliis (>rt’»'nee will tend 
to .show t hat, it is alnioj-if inipo.*->-sihle (i» fViune Df‘fiiii(,i.-.ns or io esi.;dili-sh ^ #■/•//(/// Rules 
;in<l Hftnttff" Peiiiilti»'.s siitii<*i<*nt. to dei.ei' Mankiiui tVoin the ('ommi.-<sion c»f ('rime. 

WIk’M Sir Koherl Peel, l ie* ^ Evasion alr<‘ady ref rri‘r| to, |irr»|ios(s} !<» eonsolwlate 
and amend tin' I'riinirial LaM% he i.s reported t«> sjxikt'n a.s follows with reference to 

the .Hill ri‘laliiie to'Dii'fl. *• f .si-h'et ila* La w .> I'eJating to 'fee it, in tiie inslaJU'-e, 

“ heeaiiMt' I eonsitle.r the ('rime of'l'ia'u l*t <*on.-;i it iite J he in-'-t imjioiiani (Mass •<['(Mrime. 

■ 'riaa’e ar<^ /\ets no .lotiht. of mueli gre.-iti'i* Alaliei»ii.\, of .•{ much more e.troeious 
(’h!ira<^t<*r, than the .simple .\et <'f* Kohlao v . hut. lo.flvin^ •• the i ‘ Miiuku tjsls and f km- 

** vielion.s for an ^it.her .Spe.eies . »f (lit’em-es. then e-m h<' no t I'.n oi* ii.-^ {ri!*amoiint 

*' Iniporianee in the 1‘atulogii,. of ( Mfent’e-. aualii'.t .S. ei-av :iiei if' fh* t’rhftrtUf to 

“ tins t^htsH t)f (iyt'nt't* f'fi li hr St Iti fi! t n n i ^ itin! nnii»'il Ijif » i t fn n'r '/fftll fttl’tu* 

" iu^ttlr it ftmst tiUftrriift .'L//'Oeee ,‘*is iin- (/ri n* • h’ft fjtf'tr." 

Aflm* Tiot.ieiiig t.h«‘ ('riininal Iwturrr'- f.ii- *'Mi^!".Tid .and Waif', in tne ^\;ar hy 

which it }i|ipe,an‘d that Si\ .Se\a*ii(!.* of Mie vai ioJ|'^ < rimifi:'i. \\er<- eli.o-otsi wit.h IMieft. 
and that there li.ad l»eeii during the ^.Mne lU'iiil nor le-s liian ;UOt)n ('oii\ iet ion.s for 
Sim)»le Lai'*a‘n\, Sii* Ihihio; peel pioieede.! (Ini * ] . jtx n*' iinzre to ilenion.’-.trate 

“ tin* immefiM* t mpoi (a iiei> of the ('rirn-- of 'fhofj. e. l;^'^idere• 1 ;e a * Ma. a ,r(’rMnt* and to 

“ show tin* Neces.".ity ot* <';.l.ah|i.sliing witii . ••gard (»> i( elear and incel Iigii'-le a Ltivv f//# 
'* if is fHtssth/r fit i Sittit!islt. 

Sir Hohert lUs-l next oLseiXt^d. tii.ll the .‘s{; 


.‘^t.aluu-. tli<*n in f- 


rein ling t«i Thefi 


.niiount.iMl to ahi 'iit N inet \-tw o. ineliaiing a Per iod 4»f rnne I'xiending iVom t lu* R<df>*n of 


Henry III. (o Oih of < leiirgT* I \ . ; ainl 1 nm .dl'nongh an .\ji]*r»aie'iioion might he 
enteria.iueii that an Artem]il. lo simplifv the l.angiiag'* of 4.e,,-.e Stamie... io cias.sify their 
Provi.si»ms, ami to iamden'^e them int.<» (.Mu* ^^ta^^lte, was a Inrpeless I ndeit:d\ing, he 
held in his llaml a Proof lthe PmItMtaking was not liopt*le.-.; ; that the lliil to whleli 
lu* alluded, in ///z* .sh(*i'f ('n/n jm -is i*j Th t ri y itiihtitfi ttinki t*'j n ti y mKit hlj'iw riKueyiiH 

t*^iyfiul flit' I*lt nt.sntltxjif nj' (ft* rxistimj J^ntr, rr/o/ trifhmtf fhr (J}n issitnt af a 
CVf/rwrp. tvliif^ii- it intts jifti tty to rvfotit. /.ie/ro/ez/ tiff /he l^ntrisitnis nf thr Sltflnff* Lww 
roJnilmj to th*’ ihi'rnrr *tf Lonruy 

It has heeii hefore <‘xplaiiie«l how tlu* Draft of this Dill liad heeii pr<*pared ; nnd the 
(.UmtideTUH* thus avt^wed nvspeeting the ^^ahie id tlie great \V\»rk wlueh had been 
ji<^ia>m]»lislu*d pnives (hat Sir iioht'n P4*el did not e.v]uvt that tlu* t Hfeiiee of Theft would 
Ml sliortly afterwards ivr|uire to he. rlealL with iy tlie Legislature. 

This Dill p:issed into a Lav\. and ii is ;ixserted (hat no 1 Tieonveiiieiu*e or Unc'ertainty 
ill the IjUw of 1'heft luis sinee heen partieuhirly felt in England or in Her Majesty "h 
t.V^nrts in India, except in the t )ceurr<mce trf ntfen<*es on. certruTi (Vises of Embezzlement 
and Frautly the Di»uiidarie.< i»f which have hitherto puzzled tin* ahlcfit Legi.slators to ftfc 
The Criminal Law 1 VuMmissioiicrs, in thoir .First Koport, h:ivi\ lutwevev, recommended 
ii#geTiernJ Digest of the (.Viirnual l^iiw of .Englaml : and, after slating their Rea 5 * 01111 , ^^11151^ 
Ob^rv^e, that in order *• practically to iltnstratr their Rimiarks * tlu*y had extracted fbdm 
tlm unwritttm Laws relating to 'fheft sucli geiural Hulcft ns i\[>pcrired w-iirTanted 
Authority, Jt is possible that this Example, vviiich Jia<l been pre.viousjy si't by Mr. Xii'ii$t3ig- 
atoue, may Imve suggi-sted to the l-aw Comniisslouer&^ the ** Ilktstrathms ” in the 
po$ed Code airt^iidy alluded L>. but if so there cerLunly lisu* not been any Attempt mt 
close Imitation. ^ -‘•■f-d'-K.r'-' 

. Tliti Cbduiiiild Iaw Oommisstotietu have paarticitlarly notieed in theit” First 
])iffi(»3dti(As. V temht 'ftom the mere Jhdfsei /or 





K.'V'". .■*■1 f‘ ‘ . 




I. tmi 

^ 4niw^ jDiilCwwt^owtt.f «M^ .4ii«y 


- 3ii«e4iii!ii4^ ikeir wiU be ui:kti.<^i, jutd 

to be ^ven tc> iM>jne of ite TemisiJ, tbe l>igeHt contiviiuf nuuieroua bkiH^iiioitH 
of Tcieft ; “ tlu* Ad.s i>f t»\km|;c i«.ri*yiu;^ away ;" “ tlie OtmiUketamM>$ 
wi4iob in^e such a takiii;,^ ftdauioiis ;*’ “ the <.)wii«rHriip of l*n)jH^rty at<.»UMi. ;*' mxd ‘'tlia 
.‘f takinjf^ from iiu*. i^f tho Owuerami it shtaihl st'^iu that aliUoil|^h tiu' 

{juiia. Ltvvr Ooiamiw^;it>uons iiiut^t liavL* jHtruHe*! tiie Itt^port of tix' ('riiiiiiiMl isH.w OomiuU- 
eumers, juui tiujir M'ith its ExpUuatioas, yot uo Ft*atur<*^ of Ixcaiiinbluuoe iH^lvwecu 

tlus Di^ejit and tha (.^»d^* j^roposod fu* India arc ciir»ily |.KMXH^pt.il»Ji*. 

WluKHVor will jK.*ras<- tht* OhscrvatioiLs c^uktaiucd iu Mu* First lh‘[Kirt. of tlus iVitnitml 
Ijaw Counni.ssioiicrM cm tht* l^aw 4>r TlictV will scnrtruly Mipposi* IJiat anythii»{^ had beeU 
nHXSntly doju- hy rlic Hritis^h Fariinuicat to ivlorni and iiupnjvt' tlio Law appiioaldc to 
thisOlfemjc: and if what atttnupu^d tn I S2o ;nid lS:*b luis faiio<i. it sct»ins t*o sii^^'st 
an Answer U» nmr.li that, tias iH-m urj^i^d hy thi't’riiuiiial La>v i ?omiiiissioucrs in htvoiir of 
a Di{jft\st of tin* ('oiniiiini l^a-w : f»r a Rrl'tn’fiuv ti» wdtat ^wmsed in i’ariiaiuoijt when this 
Pai*t of the t'riiiiirnil Law xvji-. cousidei’i*!! must ahuiiduiitly pi'ov«» timt Sir Ih^inTt I\h' 1 
and Lord Lansdi^wnc di*l not (^»llt^•ln• iht*ius*l\os with :< srixilc Ahrid^iiient of ilu* 
existing [Provisions. 

*• I will procetiil i^-^aid Sir lh»}H‘rt l\vl t»n tin* Otvasion Indore aUuded to) t.<t c^xplaLti 
the lUiiterial Ptdnts in whirli j firopoM^ to riuneily wliat iij>pt*ar to In* glaring |)cf<M;t<h 
in tin* Law; /or /»♦// I i**f*r(nht nfj *y, it>jt ittHifrtf /o tiir t'!n m(*'itstii ant^ o/ tlu' 

. “ \\'he'\- i >iiid jiiiy t)jnis ion througJi w hirlt notorioiis (Juilt i'sca|H»s, 1 

propoho to supj»i\ It ; wla-iT I inni a jusi lh‘iTa*.i]»Ji\ at j»it‘.st*nt. only pJM tially jippJiud. 
“ 1 propose to o.vloiid it to all Ujr t'ase.N whi<*h it o-.jgli;, j,j iii(‘iuile.' 

Tla* whole Sjjr*-<-h of* Sir iloiiort i^*<■I. f:o!i; whirli i iu I'ort-g. Ing is cjUototi. [i)a.iuJjv 
shows ih'd Ik* an»i tho^i v\ ho .udrd hoit lia i fn!|\ ronsideied ne'.'-l of thoso 1 >eiiM'ts in 

the Law \ti' Tljoft wid<*h ;hr <'rimin.Ml l..iw «’oruMiissiora^rs iliink e.in and sltouM l»e 

rerneditd hy tie* VId id'a ihgoa ; .iial II al*i i liat the Art wliieii fhrn ]>assod pr<»VtW 
that Sir K jlin-t Frnd wout u- ihr a - a {•riidt'iit Loi_ri-.|fM<a i*<'«dd wrll Lfo in antoudiiig the 
J^efi'ets : hu* ia* in iii<>,., 5 . 1 !:.•*(.,tnres I’no rxi.sting Liiia.'''*‘oli>ij;;y an<l la* nis 4 *i't. 4 Ml no 

** Di'hni’. h uiK ji III-, Aci. 'm wlsirli jt’Mi'tir. I .Inri.xls svill a-^ •'rtlainiy roniiiieitd as 

“ spwulat ing .) in i wil oiM'.h r idm. h<*<-,Hr,r tin h.iii'' iliinK that all opeiatjvo Law 
tn.'tJS’ hr tiirifd Ini'* wliai . o 'liir 1 wrilt^n Law. ;.ud tlr* I'niui *,- Uui-w it ewnnot.” 
Ifwlrit w.i- h\ tin: ('.ri ' ihdi t A'I ho •nipa red with wlr.t i. pnipoM'd to hi* 


Ifwlrit w.i- h\ tin: ('.ri ' ihdi t A'I 

done hy ihr ( i'ininal l.;*\v 1 '<>10110- i- no!.., i 

Form M.hund:i!ii.l 3 ' I xhi)>iifd i* And ii‘ w iia(. 
most iiJtidlig»-nt J.I.X\vx< ';; in !\ rg);inl or o ,i. 
their most pa v[ ionL :• .Vi i. .n! 1 -•:». , ir n-^t ma r\<*lloii 
iias l»et*n di f '\'-»‘rd iImI .»!) liin vvji> lli» !i 
entirely iS\ -.n in rsipiiird ' 

This, if is siiliniii i( 'i. .*. ah-nr aitra ieiit t*. 
before tin**I ado]>i : (‘--d** jo ivln h 1 h. Te -jil. 
is or i.> not hivel*, 1 > . .t r-t ngl Ian tia ii A/fn-i 
giijier-d llappiia ro 

iiaring .'.uhiaitn d < >piiM‘.!iwhioh niusi ;,j 
poui»dt*d hy the t'r■in^illlil L > w (-tioiii*='!• aa 1 .s 


a-!.', i*; a. I (la- |>lnirullv of leglsla.t.ing in ;»nv 
w oat- j I!-lit'I’lurd with (hr A'-'^ist.ain'i* oi* t.he 

«• e. i.lrJrd, a.ia! that l,hf l..?ivv o|* 'Jdad’l r^M•l*iv^^d 
^ m;j r\<*lloii , lhat in a aliort I'laiod of Time it 
ll I'll :i'<<'-i.kof ,^h*‘d !.*-■ .'nsiitlirlriil ;:|j<! t.liat lUl 


lit t<.> indta:!* liir Iji-gisia i u rr of Iraiia l.<i jiaiise 
'jil*' ilii - Miiiniil, wjieUajr it 

A/r< «-i!<a} tdr tia* i iov»*rniia*ni or tn prori'ioU* Uie 


iia ring .'.uhiaitn d Oplaa.jj'. wli'.oh niMsI appiMr t** hr .»l \ a riaiiri* with ila.Nr ]»rO" 

poui»dt*d hy the t'r■in^illlil L # w (-aoiii*='!• aa 1 .s in r*-*.prr{ i f “ (’'.ddir iiiiin," it is pro|>f^r to 
add^ tliat. till' i)igr.t i l•r'^l^Ila‘^:di'<^ h\' iinjii h;. > Inin ItMidrd hy Lord Lroughaiti (wlmn 
Lord t^liancelloy, in thx* ilouse of Lord-s llu* ino.M w-*ndrrfnl Ihoduriion of tJrniiis. ' 
The l^eHiiition .'f Theft, as trana'il hy Mr. iii\ing^t-oiu*. i.v :d*o IhJInweil by ‘‘ K.x-- 
pianatioiis/ wdiieh in Korin ‘U* Snh Ni.ani.'i* ^io la^ eoni'Sjiond vv it h tJie i lltiHt.ratioiii^of 
tlie L'lw tkiuiniissioiirr.-, ; and it. Ins hi^-i* 'ili.’rrvt'd lha,L in the H.rftiti oui iatin of 
Mr. Living*^! >Tn‘V. J)'*linit ion-. o-T T'iadr - the wor d. Kv;l‘'< !m]>nU'd t.o the ('ninmon |jaw 
of JKnglnn.l .'U*e di .rei'nilee. and tlial, 1 in I a'<'> •nir;'' laoie e mfUMid ;ui»l eoinplicittyi'd 

Upon Vvderring to the. oth* v Aeotion.s >d* tin- ( .,<h‘, ]Mrticuhud\^ timl whiedi reluLis to 
'** Jir*(f A of Trt*iL I:, is .ih.o »id liiat Tlirt* dietin'*!. ( dfences “<if Theft/* 

*'** obUtiiiing Prop<»rT\ }»y fdse Pjetenre ,/ and ‘‘ ihuhe/./Jniient/’ a»'e -d! f^oiifotindod liy 
the EjiacUnents in the i imI, of LouisiKin.*^ 

Uiese (>b.serv.ition>i are jn>t. I.his Mod** of i^*gishi.i.ion must hava*. i}iih:ii in Aiiienesi 
well iis in KurojH'. an<i iJehTiition.s and J i 1 U/*.tniiions Inixe not pr<»dntv<l the <jo«iiI 
to be expeet^^l from the ( lode propo,-.r<l ft>r India. 

The vaU'ious l)fif)nitj<ms i4* Thoft iu tJic i otle of tlu* Law ( lojumiwjioners, in Uif^ Digest. 

for England, in the t*ode ]jre]»;ir«td by .Mi. idvingst^tiie, in th«; (;<Hles*of 
and Zurieh. and lastly in •* tlie ( kwlo Napo)e"n/ shiill fK>w lx* e.nnfnerab.*<l ; 
and from Uieir .Diversity the T>i}ti<MjJty of fruniing nuy lj*)nnUtoo. of Crime, muHi lx- 
UemouidtratecL 


•: The Law OominiaHQiterfr in their Notesf to the proposed Code, p. 7f5, observe thnt Mr. C. Lf- 
. JWrW'O**, hil* IMSUillled ihit whol« J^w of 'riuii't, h» 

i^id frauked. it, that Theft cah hi^ ^m^iltted 'll! Loiiisiimd * 

'■ ■Pp:2 \ 









The Defl^i6iis^m the piytlKNi^d' Code of:^. 

** Whoever, {ntenditig to teke fraudolentfy whi^ ‘ ^u-'P^capmirk^igi^ i 

“ not atiacheil to the E^irth, out of the PiHse^^on of any Ptemou, urithout iiiM PtsEv^^ 
'Cbueetit, m(»ves tliat Thing, in order to each takmg, to commit ThefiL"? , . 

In the Digest j-ecoiumended by the Criminal Law Cmnmisaionera the following ia 

DefiuitJOli :— 


“ I’lieft is tlie felrmioufi taking and carrying away the personal Goods of another 
In the (,>id«^ propoHtsd for Louisiana : 

“ I’luifl IS the fraudulent t;ikiiig <if corj>oral Personal Propei-ty, having some assignable 
V^ahie, and belonging tf> anotfier, frcun his Possc^on^ and without his Consent/’ 

In the C^ode of Wert<iiiiburg Theft is thus defined :—■ 


If any one takes into his l*i)ss<‘rtsif)ii a njoveable Thing, nmthout the Conaent of tha 
“ rhjhtful (htmer, yt^t without Violence to any Person^ in. order to appropriate it to 
“ hiiuHolf ilJegally/’ this is TJjcft. 

In the C?ode of /urieh the Definiti<ni is the same as the last, omitting the Words 
UTulerlhuuL 


The JlTilth Artirh* »»f the ()<Kle Nm-jioKmui 1 shall next transcribe : 

“ Quieon«|tie a. smitrait lV;ni<liileuseine.nt line chose tjue ne lui «i))parti(uit pas, t^t 
coupable de vol.” 

On this l>('tiniiion it has Ihhmi reniarkod that Ui<i Vagueness of tJiis Jh‘.scription is 
a.p])arejit. Tlie/IVriii .stntufrtthti is vvr.n of more <loubtful Signilication than Udee; fniutlu^ 
fjivseinetif is as dilli<‘uJt to deilne, as /elifihluuslf/; and que tn* lul aj>iHi.rilent j}fia leaves 
the enibarnissing (Question of 7^/*oy/c/7,// iinsettied. 

After l•<‘ading thest* diHerent Definitioun of Oiu* Oifonce, ami that bio tla* most cc^mmon 
in ali Nations, ('an w*: waaider a,t the K\pressii>ns oi* M. Ivossi alrejidy (pioted ? And 
inoi't<f>ver, is it not i<Ih" to siippost* tiuit lN-oj»lt\ part ieiihu ly tin* lower Orders, take their 
Notions as to tlie Criiiiiiiality of wieked Aetions from Hooks, or from Lfetinitions of 
O'riiiK* ? A Tliief knows when he is thii*ving, without tla* Aid <»f a Digest, ami will lie as 
iiiiK’li restraim;<l by an unwritten as by a written Law, so Jong as Punishment is siH.*edy, 
<*ertaiii. Jiml sutlieiently terrible. 

Defore this Pari of tJu! Subjeet is f*oneluded, it must la* obst*rve«l that the Definition of 
Theft in thes l^Mh* Napoleim has imt prodiiei'd the Ktteet wliieli the* Law < Commissioners 
st*em to have* ani icipat«*«l fr<»m I )efiiiiti<»iis. aeeom})anie(l b^- suitable IlJiistratioiis ; and 
that, imtAvit!islanding th»* skilful Kxereise rif the Fum*tions of the French I«t‘gislature, it 
has still luM'n mu^essary to resort ii> iht* 1 ntco jiretalioii or (.Constna-tion of tlie Courts in 
France aiith<»rir*ed to administer the Law. 


'J'lu^ following LbM*stions, among otiua’s, ndating to tJic Constrii<*tir»ji of the Clause in 
ilie Cofh^ Najioliioii detining ’’riieft, hav^e been referred to tin* Court of (Cassation :— 

“ Lst. W'liether ji Delitoi* who steals j*Toperty r>f his own plaeed in Pawn, or Property 
“ <if liis own sei/.<*il umk*i* legal Pmet'ss liy a (Vetliior, is guilty of Tladl ? 2d. Whether 

“ to eonstitiite the ('rime t he Design to aj»]>ro])riatc must lie e<itemjioraucous with the 
“ taking away rKnlevi*meut) whir-h is mM!essar\' V ‘kl. Whether a Servant finding a 
“ tiewel in his Master’s Houst* is guilty of TIa-ft by apjiropriating it ? tth. Whether 
the fra.u<luK:nt Subtra<-tion of ])roliibite<l Merehandise is Theft? 5tli. Whether Pigeons 
“ can be Subje<‘ts of 'fluTt i And this ajipears to depend ujion a Complication of f^rcum*- 
“ stances."f* (ith. H* the Misappropriation of Property found bo Theft. ; and umk*i wdmt 
“ C■ire.umstanees i 7tli. Whether an rns<ilvent, <leceitfully <ibtahiing PosMeBsi<in of Pro^ 
‘‘ perty U]ion an Agreenumt t<i pay rea<ly Money for it, is guilty of Tlieft, Ear-.roanevie^ 
“ or m^itlier ? Stli. Whether a f.'reditor who, under certain C^irtMiinstances, and by the 
“ Threat of a. f^riminal Pmseeution, procures from bis Debtor an Obligation for a Sum 
‘‘ exee 4 *Aling th<* Dt'bt. is guilty of TluTt ? Wludher a Debtor who procures tlu'. Surrender 
“ fvf several <ibligatory Do<*uineiits in exchange for one not signe,<l is guilty of Theft. If 
a Creditor who openly, and in spite of his i)ebtor’s Opposition, tak(*s possession of the 
** Debtor's Property, i-i guilty of Theft.J 

This liist, whi<di it is sai<l might be greatly enlarged, will slmw that the modern and 
written Law of Prance JJ has given rise to the same Deserijition of Doubt a.s has iiriaen 
on the ancient and unwritten l^aw of England, ami this may 'well excite an Appreliension 


* Would it not have been more .siia|kle to liavti declared that whoever moves the Thing commita 
Theft, not is said to e<imnut I’hett, 

f The fjiiw ap|»li<*able to l*igeoiis uppours to liavc been much coii.side.i'ed by the Law Conixniar/ 
Kioners. See Note N., pa;re 73. 

J In Piige To of ihe Note respeA'tiiig fraudulent OfTeneea against Property, after noiicttig tl^' 
alRioSt invisible I-ine Deinareatiiai between the criminal Misappropriation" of Property not 
possession and Ilreaeh of Trii.st, the Law Oomniissioners justly say, that the OUeiiees fade 
ccptihly into each other; and udik "this Indistinctness maybe greatly iuereased by unakilfttl ■ 
<<^Lf^islation. lint iV /tax r/.v Origin in the Xatnre Things^ and in the Imperfection of 
guuge^ and must still remain^ in spite if all that i^gishition can effect^ This Adniissibn 
Law Commissioners should bt^ borne in mind wheti the foregoiug C>h.servations and the 
of llioft are considered. * 

§ The Law Commissioners iieknowled^ that they have dei^vcd much valuable AssiMmeb; ' 
the i^itph Oodcit, and firom the Decisions of the Ftanoh Conn* of Justice, cm ^''' 

tkn of fliat Code.' ■ . v . . . ■ . 





,jwSi^^«ffSjWS^-®*«TO of 

J^y Co&ij^iEicm • Ddimtiout rcdt ^Shaft ,€p«wn^l by ttoe i^a^iiasibu^ri^* = 

aal^^NSiiift quoted bas been pwpoda]^ The Obsietyiitiona biive 

aimed to show the different Views that Lave been taken by different Lt^slatcirs of this 
pajrticular Subject, and to exhibit the miiiiy l>ifficalties which the groateet IiSWipverH 
l^ve experienced. 

*il5ie liaboiirs of the Law Commissioners have been arduous, and their Claim to ev?eiy 
Hberal Consideration of their important Servicses is undenmble, ami no liomark. that haS: 
been made should be intt^rproteil into “maliguant Criticism/' for all that has been 
wiitten has aHscu from a Persuasion that the Task which they undtwiook wi^s that which 
aU Experience has ])rovc«i to bo impractic}\blo. It may be added, that if they had even 
paroduc^ a Scries of Definitions apparenilij faultless yet would h:we failed to 

execute the importiiTit Design which is c*onsider<Ml to have iHsen desiderated l>y the 
British Parliannuit ; and in support of this Observation the Opinions of that great Alan, 
Sir Aiathew Hale, on the Subject of Legislation shall bo quoted, Oj>inii>n8 which will dJl^serv^^ 
to be wdl considered by tbe Jj€*gislative t%‘>uneil, whatever Measures they may ado]>t. 

** It is certain that Time and long Exja-irienc’e is mueh more ingenious, subtle, and 
juiUeioiis than all the wisest nml ue\iiest. Wits v.\ the World co-existing can be. It 
** discovers such Varltdies itf Enierg<aie.ies ait<! (*ases iliat no Alan waudd ever otherwisws Irtiv'c 
** imagined. It discwivers sueh IneonvtMiienees in I'lnngs that no Alan would otherwise 
“ luwe imagined. .\nil on the otlinrSide, in everything that is new, or at least in most 
“ Tilings, CHpeviitlltf re.hil'mfj fo L(n*\s^ tlicre, are Thousands f»f tu'W Occurrences niul 
** Entauglcuionts and Coineidejices ami (^)mp!ioations that M'ould not possibly lio at first 
“ fore.seen. And the R(*;isoii is aj>j»areTit, beivuise Jjavvs concern sncli AJnItitiales, and 
“ thost^ of varu>iw Dispositifuis, Pa.-sions, Wits, hitcrest'>. (’•incerns, tliat it is not ]a>.ssil)lo. 

“ for any ILmuan Foresight t(» dise(»ver at uiict? or tr» provid** KvfMidients against in the 
“ First fJonstilution of a Law. 

Now a Law thal hath abidden 11 m» Test of 'riiiio hnllt rii<‘t with most of these 
** Varieties and (Complications, a ml Isxperience hath in all tliat Process of'I'inm tliseoven^d 
iliese t.^^mplieation.s aial Kim igemaesj and sf> has ap])lie«l suitable Ib^Tiiedies and (’uroH 
** for these Vixrious Kiiierge.ucies ; so that in 'IViith arieitait Laws, t'sptaaally that have 
“ c^unmon l^uicern, ar«* not. the Issues of tl»e Prndtun'o ot’ this or that (N>uncil or Seimte, 

“ but tliey are the JVt)ductiori of the various Kxp<*ri<*nces and Apjilieations of tlie wisest 
Thing in tlu^ inferior VV<»rld, to wit, Time, whieli, as it dise^ive.rs Day rdY.4*r Day new 
Incouvenit'Uees, so it d(*th successively apply new Reuiedtes. ami imlecd it is a kind of 
“ Aggi'egafion of the Discoverii's, Results, and Applications* of Ages a.mJ Kvents, fiO ththi 
‘‘ it i*t it. ^rc^U A tt rr. in ^/o ninpui in nllt r ti, tnifln^vi rvyij nti. uuiivr 

“ the greatest Dtunonstration of Safety ami (Jonvenienci* imaginable.*’ 

If* hoivever, it has been <leterm!ned that the pnipt)S4*d f’odi* shall become tin*. Law' rd* 
such PortiiUisof the Imliaii Empire as an* not snbji*ct to th<*, J iiristlietioii of Her Abij(isty\s 
Courts, and if it shall not be dt'.e.ined [U’oper to iiiirodiict^ tlie Knglish t Viiuiiial Law, 
witli suitable ALnlifieations, int(» the Proviiice.s which are under fla* Ih’it.ish RuK*. it is 
hoped that it may be well cousidiTed W'hether tlu^ Population living ullhin the »furisdiiv 
tioii of tlie Courts at the Presi«l«jneies may not be siifren**! to iM’inain subje(tt to tJic, 
Law ■which Ims been administered to tlnuii during nearly a i^ ut.ury. Kor tliat PertiMl it 
has afibrde.cl Protectuai and general “Satisfiction to the dillereiit (Masses who have been 
subject to it; and liowev^er it may be con.si<lert*d '‘an artificial and <!oinplieat<‘.d Sysbuii/’ 
Olid whatever Degree of Reform <»r of Afodificaiion it naiy require, it# is c*on.sidered by 
many to be better cjalculated tban any <^»tlicr System yet knowui to protm»te at the, 
Premdencies the es-sential Objects of jK^ual Legislation. • 

When the Law Oommi.ssionei*R observerl tliat the Penal Law wdu'ch now is adininisL^red 
at the Presidencic.s “has been framed without, the siaalJe.st Refe!‘4*nct‘ to Italia/’ theyMnust 
have overlooked the ilifferent Sbitutes that have been ]Kissed since the. Kltli of (leorge Jld, 
and especially the 9tL of George tlie 4tli, c. 71?., which w^as <us*w*teil^ as its Title <leelnre,s, 

“ foe immroving the Adiiiimstratioii of (’riminal Justices in flic I'^ast ImlieH.” iiml for the 
eomrcHs Pm*po.se of extending to India the BiuieHt of the (Mianges in tiic (Viininai La w 
which had been tlien r«icentJy effected in England Ij}' Sir R<iberi f*eel and Lord 
dowue ; and if some of the Ane-ndinents that hav<*. been suliaefjucnlly made, by f#he Parent 
Lc^ttlattire in the Criminal Law of England should be cxttuidc*d f#o Imlia. and if sueh oila^r 
Altaratiou as locavl C'ircuiastaii<!€%s may require in ivisjiect of (>mie and Piinishweiit 
dieted fianctiotied, the Population within the •Turisdiction of the Supreiue Courts wdy 
luwe abundant Reason to l>e .s^atisfied. • 

It is remarkable, that, notwitlistauding the iiiiw Commissioners hav<*? licen >*y 
e'sepreB^ to inquire into the Powers and Rules of the Pf»lic»' 

and that, noiwiilistandiirg they have franuMi the 
Pcual Code, which must'be intended to pvfi.mht the OirnmiHsioh <if CnmcM, they do not 
lieeiki to. have ;Otbs»^ jBmy System of a pi^yentive Nature. 

Prenine^ Object of a|l imd th<iWi are Twp^, 

df otie» hy making it iuipcsaand commft tlie 

^St' “'tnr' 



'A|t1iough., 17^r'o1>viuus tlie like Me^ho^ liaa' ’ 

lim jnany OiiUtitries where Ci*iraes jire putn^]icd loss aevereiy ihati in £lngland«,,3S|M^^ ; 

an arbitrary Chanjwitef and of univorHjil Applicjitiou are employed to 
Oomruiasioii of OiJ'enctes. Th<j (jH Panspot^tH abme, now general on the ^0XitJ||£lliL 

of Rurojif, affords eonsidenibb; KauUities, not onJy for the Apprehension and Deteni^m . 
of C'riiriinals, hot also f<ir tlit; watcliiug of Persojw likely to commit Crimea; 
although Huffichmt Informati^ui to justify Legislation oti this Subject may not have 
heel) obtained, PeT's<»UKS wJj<j havo been long residi nt in India enti^rtain an Opinion^ 
that some preventive Measures which in Kngland jnight n<it be eoiisidcred constitutional 
or BulUxlile mny here lu* Ixtnefiuially adopted. 

Until the I)iffiLsion of Kri(»wledg(‘ by im^ans <d* K<lucation through the great Mass of 
the People of JinJia sliall luiv'e irnjn’oved their < ^oinlition, ami have correettid their 
Morals, it is jip]avli»*nded tliat Punishment alone will not bt^ siilfieieut to check the 
. Pr<»gress of (esjK*rially as tlie princijial liurtuitive. to TIud't, Ib^bbeT-y, and DjiCOity 
is Poverty ; but if an <‘flicieut ja-<^veuiiv<i Police can bti <irgaui/.(M]. whereby the idle 
and disorderly iur»y l>e strictly watehisl, and if Miose who travel ^>ver the Country for 
houe.st Piir]>ose,s oidy shall be. furuisluMl with Passports, mueb may be done to check and 
jjrevent Ch-ime and to jlimiiiisli Punishinmit. 

From ih(‘ CaUsiUa Newspajicrs it a]}jie.Mvs that Hojra‘ riirpiiry has then* been ivoently 
made from Kuropenns and Nativ(‘s baiehing the pre.si-nt Stab* of tlie Police in Bengal, 
and iht* (Jlianges that may be a«lvisa.bh* ; ami it niay be that siiidlav (m|uiry is intended 
to be imule iti other l*art.s of India ; but until tl»e m<fsi c'ompjete hifonnatioii shall be 
obtained rm this »Subjeel, or bcfr)re Police Rstalilishuien! ^ shall be organized in all the 
lVo\'iiici*.s subji'et lo t!a> dilierent Ib-esideiieit*.., with KeguieJ ions ;ela}>ted to the C(mdition 
of the lidiabitants, and inoditierl as Ineal Circtimslances !uay retpiirc, it should seem 
that the* Ptmal Co<h^ ought md to take i*ffeet. hidi'ed it ajipears alinost indispensably 
iH.<Hvssary, if Penal Ij<^gislat.ion is to be general, that Procedure ami llegiilutions for Police 
Rsbiblishmeiits sliould be adopted siuniiiai»eously. 

Sm*li are tin* Obse.r\'a.tions on tiui pn»po<ed (V)dt'llial ha\e occurred to tlm*. who hoiij 
re.sided many Years in India, ami wlio lias had cojisi«leraliii* Kxperi<*uce hi respect <»f 
Police FistabiishuK iits ;nal ( h’imiual Law at tin* Tlire<* Presidencies ; but, iVom a recent 
Declaration of the Pn*side!it <>r t he Imlia I’onrd in the .House oi* Coimiions, as reported 
in tlie ‘Newspapt*rs, “ that the. (irimiiial ^V’A< ft t* 's/h,//' it may be. :ij>j)re,heude.«l that 

it will iM'e.oUK* the La w of Pu'itish I mlia, without aiiy <uisidcrat ion by the Autliorities 
ill ’Knglaml either of its Mi rits or of its |)i*fM-|s. 

Siiould till* projn»sed 1m* imnle a r^iiw, which Alillions in ihi'i (,'onutry must obey, 

and that without the Imjuiries, Uesea n-he.-i. or oepi ri'- (hat wt-re diiccted by Parliament, 
it cannot, be (•«» often repcaU*fl, that the Ihiblir* wdl impiirc why the Work was jiot 
p(*rformed in JOngland, ami why the Expense that, lias attt iidcd the Law < auiimiBBion 
has not been spared '< 

In eom-liisiou. it is to bi* observi'd. that alt.ieaigli tliere are iiiaiiy re.spcctable and 
intelligent Natives at the Prcsiflencies and in different Parts <d* India, it does not appear 
that any of them havt* bei*n consulted 4»n tlie Subject of the nuuueutous ( Jlmuge projiosed 
to be luadt* in Penal tl urisprndi'uee ; and that, notw ith.stamling they iia\’e hitlierto lived 
ha-ppily and eoiitenteilly under the Laws which Jiave bceTi aihuinistcred, they arc likely 
tu be suddenly, and without any ]»revi4uis (Nunmunicati*ai, rubjcctial to a new and to a 
complicated System, wlueli many will bud it very ililneult to comprehend, however 
coTivcrsuTii they may be xvith the English Language. 

If it were intomied that this a]l-eoinj>rehensive (^ode should ]>r<Mhice “ tlic greatest 
ftappinesH b» the greatest Number, ' surely some (^>mhmiiii‘ation ought to have taken 
place on the Subjei^t of it.s Provisions Ijctweoiv the Law Ca>inmi.ssiuJicrs and w^ell-infornaed 
Natives i>f all ("lasses, especially as they hiivc not any llepro.sciitative in the Legislative 
Council to watch over theii’'Interests. 

Jt perhaps may be said that Petitions may yet be ]»rc.‘^cnted lo Parlianumt before the ' 
Oixle shall b(? adopted ; but Kx:pi*rienc<' has ])!Mvod that Subjects ctmnected with the 
Condition of the Nativr.s of India are very little understood in EnghimL and it has 
been slate.ti, Huit to cmisider Matti‘rs on xvhieli may depend the Happino.ss of Millions 
in this Country it i.s ililHcult to keep togetlnu* a Number of Member.^ Mufticieut to form 
a House of Commons. If this Statement be well founded, tlje future. Security and 
Flappiness of evt*.ry <nie born or destined to ivnuiiu within the Ternlf»ries of ouay«^: 
Jimpiw must wh<>ny depend on tlie Deliberation and Decision which this most 
Subject may receive fix^m the J^rCgishitivi* ( Council of India, 

It aj3|>ears phiiiily frc>m some of the Notes appimded to the CVhIo, that 
Comttiis^iuners in several .InstsuuH'.s were pre.sserl arul opposed by Ditticulties whidh 
were .xamblid to ovoreome. In their Observations on t/la(LS(\s 7^ ami 8t (Notcft, Pag^iris : 
and .ld^) tiaay have laboartHl to explain tlieir Embarrasament, and W'hile adkcoSi^^^' 
th%5y admit tliat many Acts which fall within the LeUav*, 

^ iffq4:ed «« CV/mtw, and therefor© they are ^ 



the 

_00si^ &^csdves of tmy Wnut of or C&re. No J^okiowi.;of onr Work 

ra mort^ mixiom Thought, or lute been moi-t fm^ueutly re^ti^tten. j.'yot we 
cbmtMiUeA to own f/iaf wi* it afill in <i vm^ iinpcTfect State*' &o." 

'"'" j&' ihe Note^ Page 1*0, 'tenehing tho Olwniter of Contempts of tlits lawfill Authority of 
PtAsilid Servants (a Chapter that stHunw to n^squire the greaivH Co«^/<irrvcfioH), tJie 'Law 
CchlJ09a^h>nei^ ol>serve. " We aee some (>bje4?tian.H to the Way iu wliich we have framed 
^ this Part of the Law. hat au*- arr umthtr to U iMteT and it may i>e remarked 

thf^ in the Piissage. w^iiieli iinine<liately iirwjodes the W^ords hwt quoted ^ very large. 
3>iBCretioii is jdiowed to dodges ; a L)is<^retion which ma.y '<irmualw, if not n^oike the law. 

In the Note, f'age o t, after iLssigiiiug a Ileasou for difteriug in o])initm fnuu Mr. Liviug- 
etone the Law ComiuisKioners say, “ It is witli grout Defei'eiuie that we bring ibrw'urd 
our own Proposition. Tt ,js open to t)lsections. C-ases may be put iu wliich it wdll 
" operahj too severely, and C'^uscs in whioli it will ojxrraie too louiently; tmt ice are 
** nnahte to itrrl^f' H 

In the NoU\ Page oj), not mm l hs tarn I i til: the avowed Anxiety of the Law” CVunmiBsiouers 
to prevent Judges fn>in exercising irhe Pow er of jnitting their owmj Souse on the Laws, 
th^, after advcTting t(» the Code of Ijouisiaiia on a MatUsr of Homicide, state i\A 
follows :—** The geiit'i'aJ Rule. Uiereh»n\ whicli w e propose, is, that the Quesiirni, -whether 
the Person has l»y :ni Act or illegal Omission v<duiitarily lyuisctl Death, shall be left a 
“ Question of Kvidciict^ /<» he ddxiftett Uy Conrif< acetn-tfhu/ ii> th\\ Cn'cttifnaianree of 
every Case." 

In Page (52 of the Notes, <ni the Subject <»f voluntary ciiljialdc lIoniici<lc in defenoo 
we read as follows:- *• Wi^ hav(* lu-t n tbroed to lca^c. tlic l^aw' on the Subject of private 
“ DefeiKic it usittisfurtitt y Stiiti : and thoijgli we hope and belie/vc tJiat it may bo 

greatly' irnpriu’ed, o'c fror if mto^l olo'uys. t uitt 1 n to' tf* he Otff* of tht' Iruat pavtH 

** of eerry SifstiUfi. tf ,/tf ris/}iotfh nrr/' 

In Not.i\ Pag«‘ 7;>, tiu* i.-xw Coinmi^^.siiniers say, “ 1'he*r»‘ is such a mutual Ibdatiou 
“ between tlie ditfirent l*;u*ts u1' tin* that those Parts jiiust attain Perfection 

together. That Portion, be it what it may, wliich is selcetisl to be lirst put into the 
” Form ot' a tjodts with \\]iali‘vci* i’U‘ainess it may be Cv\j»rc>is» d ainl arrangisi, iniist 
** mx^ossiirily jaiitakc to a (ronsidcrabh* Kvti'.nt^ of the Cnccrtainty and (Ibscurity in 
“ which other Pt»ri i<ms arc still left /’ ami afU*r <ttlicr ()bs(‘rvatjons, tVoin which it may 
be inferred that the <‘ommissinma-s <*onsi\lered tha.t. the Pe.nal (!im1c ha,d been yrrtitohrndy 
framed, they told, “ ft is impossibk* Ibi- us ti> lx* certain that we have made }>i*oper Penal 
Provisitms forit dating til’( dvil Jtighls till wt' have a iioinjdete Kn<»v\'lef Ige <jf ('iviL 
“ Rights, and tliis we cannot have*, wdiilc tlie J^aw respecting tlansc* Riglits is cither 
“ ob.sciirc or uiisettle<l/' 

Agaiti. in Pages TI* and To, (’<jnuiii‘.>;ioners a.<iinil that it was iiujM)s.slbIe for tlauii 
tri clcT-eriuiiK* iu tin' Ptaial (Vxic all Iht' iiiomeiiitnis (^uestituis fd* (*ivi| Itigld- Avlucdi in 
the unsetthsi S<.att‘ id' ln*Ii:in durisprudtsiee will admit *d‘ Jiispnte; ami that tJiey liatl 
ventured to t<tk( for yvontnf- iji their Jllustratitms many Tilings which ]>n>|ierly belong 
to the Domain of the C'ivil baM, bei^aust* vvitlc'Ut d<diig j;o it wt>nltl l»e impossible for 
them to (‘Kjilaiii tljcir Me.aniug '^I’hty observe, that in the Te\|. tifthe Law they had, 
a» ohisely as w’as [lossible, continc*! ti»e,m,'Mdvt‘s ii> ’whal was in Strietjieas tlu! Duty of 
Persons eugagcil in framing a Penal tjode. ami adtl, *“ W’e have proviiii'd PiJTii.shiiumts ft>r 
“ the Infraction of Rights, -witlioul. determining in whom lliose. Rights vest, or it* M'hat 
“ those RJglits extend." May it not bo remarked, u ith all resjieot for the liUW' (’oiumis- 
aioners, tlmt tiny wamld hiivc avoided tliis Dillieulty by waiting until the. t'otle rd* (Jivil 
Rights should havt: la^eu framed ? m 


No. 88. 

TTic Government of India to the Honourable Sir Heubeht CoMinoN. 
(Legislative Department, No. 432.) 

Honourable Sir, PVii-t William, 2(1 July 1838. 

W« have the Honour to acknowledge the Receipt of your 1 -<ctt(T elated the 
tdtimo, and of the Paper of Remarks upon the proposed Criminal Code to 
it gave Cover and, in communicating our cordial ''Fhanks for the* 
Labour which you have bestowed upon an ICxaininatifm of the Work of the 
Ijodian I>aw Commissioners to a.ssure you that your Ol>servations shall rcceivx‘ 
our .most utttrnifive Cousidieration* 

.. We shall tbanldally receive from you the valuable of Information 

i^peotiiig to which you allude as having collected, and 

Td the latter ^rt joiyour l^ter under 

i V. ' ''-3. ParmSh- 




- before 

irbidb^ runs through a cenpi^derable Pai^ of y(Mir Obaerv«^m 

that the KiigliaU Criininnl I^aw ComimsaionerB have Tccosncoii^ 
paj^ticular Digest of the Daw of Theft. This, however, we arc mfomi®44^^ 
Mistake- 'Fhe Englisli Coininissioners did indeed prepare a Digest 
Common Law of Theft, wliich has received the Sanctioja of the Beofib 
and of tlie Profession as an accurate Summary of the Rules of the Commcai 
J^uw upon the Subjecl; hut this Digest was put forth by the Conimisskmers 
lor the sole Purpose oi' showing timt nothing more than a simple Statement of 
the existing Commorx laivv Rules w as necessary to demonstrate that they ought 
to be materially changi*<l, and not merely consolidated, 'llic Notes attached 
to the Digest, and thi' I^anguage of the Report itself, arc stated to make this 
sufficiently plain, and tiie Iiitcntiixn of the (Jornmissioners in making the 
Digest is" n^peuted in suhsirquent Reports; but, in eonsscqucnce of the First 
Report referred t.o by you, the C Commissioners rexreivcd Instructions from 
CJovermnent tliat the>‘ were not merely to consolidate but to alter Principles, 
and it is believed that in pursuanee of those Orders the t*ommissionei’s have 
already prepared a Law' of* Theft very diflcrcnt From tlu* Digest. 

W v have, &:c. 

(Signed) A. Ross. 

W. W. Biro. 

A. Amos. 

W. Mouison. 


No. 89. 


Sir John Avvory \o the PuMsiur.NT in C-orNcu.. 


Ilonourahle Sirs, Bombay, 2d June IHilM. 

1 RKOKKT that when you did n\c the Honour of asking uiv Opinion on the 
proposeul Penal (’ode 1 did not imni(‘dial<‘ly ackno\vU‘flge \our (/ommunication; 
Init 1 was a1 the muc h occupii‘d with the Business ol* the t'ovirt, and 

ex])eeted that the Observations I should havc‘ 0<‘easion to sulauit to 3’ou would 
be much more eoneisi; and finishc*d in mueli less Time than now appears pro¬ 
bable. 1 therefore solicit Indulgence lor llu' Tinu* which has elapsed, and at 
present forward what strikes me as to the general C.'haraeter of the Work, 
r(*serving for a Second lA*tt('r my t\)irnnenfs on the* Details. 

2. I conceive that I am in no mc^asun* consulted on the ICxpcdicncy or 
Practicability of (kxlifica.t ion in general, or as regards the Penal Law of India 
ill particular, but assuming the iSecessity of framing a Penal Code as the only 
iVI(‘ans of providing for the Wants of a Population which has no One System of 
Jurispriidenee applicable to all, that I am merely consulted as to the Execution. 

1 shall not therefore otler any Reasoning in support of my Views on this Head; 
but 1 must shortly advert to those Views, ibr if the.Task be One the satis- 
tiu‘tory Execution of which I consider impossible, that may^ he very high 
Praise w hich if the "Pask w’ore easy W'xnild he severe Dispraise. 

* .Vnd sii(*h I consider to be the Stale of the Question. 1. That any Code 
of meii‘ Knaetment can be made an adequate Substitute for a Jurisprudence of 
Principles developed in the long Prac'tice t)f a highly civilized Nation seems 
to me imjiossihli*; for, how'cver just the Legislator's Apprehension of a Prin¬ 
ciple may be, the (Construction must depend, not on the Principle, but on the 
rigid and arbitrary Terms of* the Rule. It ii: indeed in most Cases found 
utterly impossible to avoid the Necessity of construing Enactments (in the 
Language of the old Law') in order tti prevent the Mischief and advance the 
Remedy," lor Language is not so precise, nor the Wit of Man so perioct, in 
anticipating all possible t'oinbinations of Circumstances which may fall under 
One^ general Prodiciiment, that the Judge can be guided solely bv the Words 
of the Rule, irrespcctivelv of the Purpose for wdiicli the Rule was introduced; 
yet, to whatever ICxtent iie allows the Words of the Rule to Ix’: ipialilied by its 
rui^ose, he legislates. He is not trusted to Judge of an Analogy of 
but merely to test a complete Cmi/brmify with the Rule laid down*; 


Lirltigslone* Book 1. Ch. 1. Ariioleo 4, A die former of which profeipis^s 
tho ffttlor in aim'rticulur CkBo r<^uir^8 to'be fbllowed,'. - - ‘ 


kncni!i^. 




, <ilie light ’’dmvttidflr finm 4l» ^i&se'-'-cf th^ Words, 

. ^IfbdiiflaMaons derived from a Oottsraeration of tlic gemrirai Purpose, 

hll^'l^kumbractsoit, whether of Statutes <Mr of private DoculheBts, » by far tho 
„j|£^ diffi<^t and moat unaatiafactory Branch of Law. It is nc^rioualy that 
' '«f^lBh‘^vi^ch it is 'least probable that the Decision of several cquaJly sound Mid 
^toautious Xjawyers will coincide ; so mucdi greater is the Precision of Thought 
/«j>M^heieby^ Men of similar intcllcctuid Cultivation apprehend a Principle tmn 
. '4H4he Precision of Language wherein it has been friund practicable lo enunciate 

4. Where, however, very inferior Instruments are to be used, some Approach 
;. may be made to the Application of a Rule, but none to that of a Principle., by 

; those who are quite ignorant of its Ends. The Decisions upon it will vague 
Mid various, but, except in Cases of gross Oversight, will range somewhere 
within the possible grammatical Sense of its Terms. To require a common 
; Hindoo Ma^utdar to apply Principles cither from Lord Coke or even from 
the Hedaya would be as fruitless as to tell a common Arab Navigator to find 
his Position by Lunar Observations; for either ‘Purpose it is necessary to 
. have an Understanding of the 'Phiug signified; while the empirical Application 
of the Arab’s rude Instruments or of a written Rule will give, the Operator 
knows not why, a Result which, though it never C'un he accurate, falls within 
some limited Circle of probable Error. 2. Even in Ihe inconceivable Case of 
the I^egislator having made his Enactment sufficiently comjirehcnsivc by antici¬ 
pating in his own Mind every possible Case before * he framed it, and having 
expressed it with a Prcicisiou to which, howcv'cr, Sjwech has hitherto been 
found inadequate, the Enai'tiueiit can never he the whtile Law. The Spirit in 
which it is administered is a Part of the Law. Every Enactment flouts, as it 
were, in a Medium of unwritten liiquity, varying aeeoriling to the varying 
Characters of Nations, which modifies its practical Operation. This cannot be 
fixed by Enactment; but it can be and is, to a great Extent, in an indigenous 
System of Jurisprudence, instilled by Usage, and its Illustrations even recorded 
in Precedents, and therefore as it goes to constitute the Rule of Action I 
call it a Part of the Law. 

5. These Observations,—too long, I fear, for the Place in which they arc, yet 
far from adequate to express my Meaning,—arc required in .Justice to the Com¬ 
missioners, who seem to me to ha\'c done far more than I thought practicable in 
encountering the Difficulties of their Task. The Mass of nly Ki'inarks will, 
almost necessarily, consist in pointing out Uefei^t.s, In'cause the Difficulty of 
Enactment generally is, to be sufficiently eomprehensixe, and that will occur to 
One Man which has not occurred to another; but, nmreover, I may have 
many Objections to make, ntit of Detail but of Principle ; and if 1 only 
pointed out what 1 thought wnjig, contenting myscU' with silent Acquiescence 
(as must generally be the Case, unless I follow them through every Clause,) 
in what I think right, 1 might be supposed, instead of merely marking my 
Sense of their Distance from an unattainable Perfection, to be joining in the 

. vu^ar Obloquy to which I have seen them exposed. * 

The First Impression which was made upon me when I saw an early Draft 
..of the Code, without the Preface or Notes, was, how simple and practical, the 
s.:^ole Scheme seemed to be, how little (with certain grave Exceptions) depart- 
fog from the substantial Principles of the Law of England; and particularly, 
looking on it from the Point of View in which my habitual Occupations have 
me, how easily I could leave to a Jury almost any Charge it contained. 
.Tliia, Impression has continued and been confirmed by the Perusal of the 
.^pom^lete Work; and to^t has'been added a Sense of the gcmeral Comprehen- 
-liPBPVooe^ of its Plan (1 say general, for doubtless there are innumerable 
. ' Ctolisisioos of Detail, though I have detected much fewer than I should expect), 
Iiq4 'Of the Bound Reason of large Classes of its Provisions. 1 must not be 
ituadc9:atQod...to recommend its immediate experimental Introductiou at any of 
' ..'Ilm'RriBsideiieies; for .the Evil of experimental Changes is j^eatcr where the Law 

is .iaore &lt where the People are abeady better informed 

ia. _1L_■* . __ » 1 _1 __ ^ 1 WjT- ’L •_ 


Lwhat it ia. 


But if Ji he considered that the more powerftil Machinery 

the Bupren^ Coqrts would render the Experiment 

.1^ Cqumussitmeif^^ 








I'.pee 'ia 

Iiti|iinii(^ (fti when theie Ik expresp. 

cedute) thoi'c miglit be Obstacles reqiuring « ..FrDviano) 9 i»^ < 

iVocedure of the English Law seems fully adequate to its general 
.. and the Eiiaotmcrfts a<re generally so conformable to the sound and oniim' 
PrincijjleH of this 3 ranch of Law, which is or ought to be much less artificiid th^ 
the civil, that I should see no great Inconveni^ce and no Injustice in. :|tl| 
Introduction. . 

7. The above contains almost the greatest Praise of which I conceive the' 
Draft of sudh a Work capable, as long as it is not matured by those Amend* 
ments and Interpretations which in the Course of Time will supply its Defects^ 
correct its Errors, and authenticate the Sense of every Line. The present 
involves a bold and to a certain Extent a successful Attempt to mitigate t-b* 
unavoidable Evils of the sudden Introduction of a Mass of enacted Law. 

8 . My Apprehension of their Nature w'ill be illustrated by cnunicra^g 
the only Four Modes in which I conceive tliat a Mass of Law can at once 
receive legislatiw Authority:— 

1 . That of the Codes t)f the ancient Barbarians, which never can have 

rc<x:ivcd any accurate Interpretation, but the Enactments of wliicb 
served as Landmarks to guide in some degree the Discretion of their 
rude Tril)unals. Something similar to this must be the immediate 
Jiftect of the Code in the minor Indian Judicatures. Ultimately it 
may be hoped that a Measure of the (Certainty which will be gradually 
elalxmited in tlie liighcr '^I’ribuiials will extend to the lower. 

2 . That of our Civil Legislation about the Period when our Tribunals and 

^neral System of Gov'ernrnent assumed something of their present 
Form, n’hen a riule lA'gislaturc dicinted to a Judicatuie trained to 
great logical Subtlety, and acting on accurately recorded Precedents, 
a Principle on the C)bscrvq.nec of which they insisted, leaving the 
^''ribuna^s to interweave it as they best eould ivitli the existing Insti* 
tutions. The Origin of the complex Law of Entails under the short 
Act called “ J)e Douis” is a n<»tefl Instance of this. But this avowed 
judicial I.egislation would be the last Consequence w'hieh could be 
intended in this Instance. 

The 8 d Mtalc is tliat adoptoil by Justinian, which seems to be the only 
Mode by which the Legislator can give to the general Mass of the 
Jurisprudence of a civilized People a more definite Character than 
“ written Reason ” sanctioned by approved Usage. 

The 4 th is that W'hich has been adopted; and ■vk'wing it only as a more 
extensive Statute than any other, I h.avc spoken of it with higb 
Praise, as an lissay making a wonderful Approach to Success where 
I concreive Success itself to be unattainable. But I conceive it to be 
but the smallest Part of the Law'. That the w'holc unwritten Law 
of England, except where distinctly repealed by inconsistent Provi* 
sions, IS imported into it, and necessary to its intelligent ConstroctioiK' 
It was said some few Years since that on the Promulgation of the) 
• Code Napoleon the Price of old French Law Bcxiks fell to nothing^- 

but that from that Time it had l)cen continually rising. Such a Hesmt 
I believe to be inevitable, except where all Certainty is disregarded, 
as in the Barbarian, or where, instead of an Enactment, thco'e is a 
Digest of Authority, as in the Roman Mode. 

9. Viewing tKen this Work as an admirable Attempt to comprise in a 
single Statute the Definitions of Crimes and their Punishments, but no raore,-^ 
and considering that those who, because they can jjoint out numerous 
important Defects in it, think they show that it is not entitled to that Prais^. 
only betray their own Ignorance of the extreme Difficulty of sound L^slatMn, 
-wl now come to the Statements of the Commissioners in their Preface. Sinca» 
as .1 have no doubt their opening Claim to Originality is, I apprehend it mueiiK 
more arises from their Sense of the little Assistance which existing Systentf 
bavenffiorded in point of Form than from tlie great Amount of really, medcr 
Matter. Some beneficial Principles are^ as far as 1 am aware; newly develofai^?; 

stmie very questionable ones; but Ijthmk diem entitle;^b^<Mi|pi> 
tbe miwh-greater PraiQe. bariM: aeldom 
Eaqpnienee aiid recoidra moral Sense-of:,lim 



Attack^<the>Bon^y 'Cbde^ ' 
^;pf^fiiiij^^'itaite]f'-Gtae Dcifinition trivial and’moM important Criioea'of preciw^j 
^^^'«Kintie$-CBaractm‘, leaving it to the Dk^cretioii of tiie Judge to impose a light 
Ih^ihment in light Cases, comes with an ill Grace from those who, whi^ they 
ilitve Iwpought together Crinjes of very different Degree, have withheld any 
80 ^ Discretion; so that a Man who puts on a different Hat, or changes the 
'Direction of his Walk, that he may not be iyx)gnized and made civilly respon- 
Mftile fbr a petty Trespass, is exposed to the same Punishment as one guilty of 
wilful and corrupt Pcijury, which must not be les's than a Year’s Imprisonment. 
To have overlooiccfl the llistinction, that while giving false Kvidence is alwa3r(f 
committed in defiance of solemn Warning, and in breach of an express Under- 
tAlfin g to commimicate the Truth, and that therefore a Minimum of Punishment 
may in this Case reasonably be fixed, the fabricating false Evidence admits of 
afl Degrees, from the most atrocious Cases to the very slightest Acts of Dis¬ 
guise or Concealment, is venial, fbr innumerable Oversights aiv unavoidable; 
But those who have fallen into it arc little, entitled to stigmatize the Cruelty of 
a Code which gives the Power of reducing Punishment in due Proportion* to 
the Reduction of Guilt, which Power they in a more than analogous Case have 
withheld. 


■ 11. Their Method of Illustrations by Examples is excellent. It is the 
Practice, in other Sciences, and the Want of it lias been felt in Daw. 
Mr. Livingston occasionally uses it, but in a Manner ctinfnsed laitween Ad 
Illustration and Enactment. Here it occupies its pmfier Place, distinct from “*» 
the Enacitmeiit. They truly say tljpt Precision could not always be made con¬ 
sistent with 'N’eatness and Perspicuity. '^I'hey have preferreil, and rightly. 
Precision. Their Sentences arc hardly more harsh and arc far less prolix and 
involvetl than those of J^ogistatiun in general ; hut still they often an; and must 
be harsh'; and at any rate the synthetical Apprehension of them is difficult to 
Minds not accustomed to accurate thinking; hut an Instance of tlic Rule 
in action w’ill lead tlie Mind analytically tt> it. 'Phe ICxainples ought, however, 
in my Opinion, only to In? looked at like those in (iramniar,—simply to lead 
the Mind to apprehcml tlic Rule,—not to <lefine its Limits in doubtful Case's, 
or the Example becomes Part of the Rule, and their 'Statement that “ the 
** Definitions and enacting Clauses contain the whole Law " will be falsified. 

A fictitious Exainplc should only illustrate real Extmiple.s, M'hich, like real 
History, may instruct. 

12 . lint there i.s another Objection to freating them ns limiting the Rule, 
that it would be an Assumption of the totally distinct Office of Interpretation ; 
that they proceed to assume as asscntially Ix'longiiig to tlic Legislature, and 
call in aid the Authority of tlie Roman Jurists, pp. 7 , The 'remix indeed 
of their Quotation arc, as they appear conscious, more expressive of Insolence 
than of Dignity ; and the Fact they will hardly <loubt, that th« noble .luris- 
prudence of Rome must owe more to the Wisdom of its IJlpians and its 
Fapinians than to the Rescripts of its Imperial Masters. However fretjuent^ 
t he Legislator and Interpreter may have usurped c-acli othc-r’s Functions, those. 
Functions are not only radically distinct, but destitute of all Analogy. The 
Passage cited is no less inconsequent than arrogant. Legurn o’nigmnta solvere 
is an Act of Reason, and must submit itself to the ^'est of Reason ; Inquiry into 
its Soundness, Leges in preesenti ctrndere, of Power, and belongs absolutely to 
bbn, sin concessum eM. The Meaning of the existing Law, as truly as the 
Motion of the Earth, is a pre-existing philosophical Fact, not subject to the 
wfislUble Decree of Pope or Emperor. Power cannot create an CEdipus. It can 
only diictate a new Law when it pretends to interpre^t the old. 

"'IS. TIte Doctrine is indeed well fitted to flatter a despotic I..^Klator; but, 
eitoept under a Government which is lawless a.s well as absolute, I consider it 
timctnigldy unsound. Tlie Law is not the secret Will of the Legislator, but 
Ms expressed’Diiectkms for the Guidance of the People. That ts its sound 
GoBMStructioit which is the Miund Conclusion as to its Meaning-for those who 
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hc^.'#' woi«e.Inter:pQMiP'';%lutii> 

ahaoj^'fn^taUy ameii4;*<tiere to Bhcmld<lttfcfflg«tfe .r 
.,. 14* But even the iou^nary Advauti^ ana real ..Ztoad’ 
ibe Case of a single independent Li<^ 8 lator. He who - 
xuay best know what he himself meant. Whoever atnem 

it, may best know what his own individual Views were in doing so; but itiw 
utterly impossible to collect and embody all these several Viewsj That whicii 
they or the Majority of them have ultimately concurred in expressing (perhaps 
with very different Notic»ns of its Effect) is the Law ; but the legislative 
Understanding of an Enactment not confined to those who take an active 
Part in its Discussion. It is far more more to be found in the Sense attached 
to it by those who, reading it with no other Light than its Terms afford, either 
support it or abstain from opposing it. In this Condition, as regards Legisto 
tion for India, is to be found the British Parliament, from whose supreme 
Authority the local Legislature emanates, and to whose tacit Approbation all 
its Acts are submitted. 

15 . But let us test the Doctrine by its Application to other Instrumentsu 
Are the Framers of a Will or Deed to be examined ns to its Effect, because 
they “niu.st know more certainly tluin any Judge can know what** that “is 
“ which they mean tt> make ?” The Absurdity is apparent. The Observa¬ 
tion, qtuxl voluit lion dixit, is immediately applied; but it is no less applicable 
to the Legislator, unle.s.s those who arc to be guided by the Law are to be 
sul^cct to the Tyranny of him who should call on them first to discover the 
Dream, and then the Intc-rpretation. 

16 . But, even admitting Interpretation to be but a Part of Legislation 
abstnictedly c;r>nsidcrcd, the Indian I.«cgislatme will hardly, if competent, be 
willing to repeal that Rule of tlie British Constitution which places the Two 
.Parts in different Hands, by whieli it ordinarily todongs to the Judges (subject 

to Correction )yM.v durcre, to pronounce what the Law is to the Legislature, 
jus dare, to ordain what it shall be. 

17 . 'I'he Expediency of this Separation as a Civil Provision is manifest. 
A loosely wonted Law is, ais the t’onimissioncrs truly observe, no Law ; yet 
what is so likely to tempt the Legislator to Indolence, or to deceive him into 



Safeguard 

is t<> follow up in Practite the avowed Principle, that his Enactments are put 
forth, not,for his own, but for other Men’s Comprehension; and the Remedy, 
whether the Judge find a real Defect, or introducc.s One by his own Miscon¬ 
struction, is always in the Legislator’s Hand,—a fresh Enactment. 

18 . I will not examine the Question Avdiethcr the occasional Exception by 
Parliaments passing a declaratory Law is not, like an Act of Attainder, an Act 
rather of iSupreine Power than of I.iOgislature. The Distinction is well known 
in America, where, as here, the I..egislature does not (like the Parliament) com¬ 
prehend witnin itself all the Powers of the State; but 1 have not at present 
Access to sound'American Authorities. The Effect of a declaratory Law has; 
indeed, often been produced here, by requiring all Courts, &c. to deem the 
Rights to be so and so; but such a Power, if it exist, is different from the 
ordinary Po-wer of Intciqjrctation. 

19. 'rhat the Legislature, after passing such on Act as the present, should 
be employed for some Years in regularly introducing the requisite Amendments, 
must 1)6 necessary; that for that Purpose Doubts and Defects should be 
reported is proper; but Judicial Legislation will not thus be preventsd; a 
Doubt is a Caution. Judicial Legislation chiefly arises where only One View 
of an ambiguous Clause occurs, and is therefore adopted without Hesitatkn^ 
or where the gradual Deviatiou from the correct Sense of an Enactment is in ' 

successive Step so minute as to be imperceptible, and it is oidy at last • 
.perceived in the aggregate. 

, 20 . As, however, the Commissioners do not intend that the Le^slattiigS - 
should actually exercise the Right to reconsider decided Cases, but merely-jm'-'' ■ 
.tHc Enactment of a new Edition of the Code should add lUustratiou, ineRwo^^: - 
or excluding particular Cases, they do not assign to it in fact, 
daim in Principle, that Office of Interpretation the Claim to . 
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iw 'Will certaiiily ht 'ftlsified by giving (aa they propose 
ation Legislative Authority. It A<nll thjsrefwe not atram 


■■ aa'«iiu8u«i'f^dSM-''0f''?Bnsetn^ 'liniltti^ ejctendifi^, or 

' the Provision. ^The'^X)tM£brme:that thie' rrovisio^i ttsdf 

Ixtotnina the whole Law 'will certainly be 'thlsified by giving (aa they propose 
{la p. to this Hhistration Legislative Au'thoriiy. It Avill not strain 

' ^be?LaW, where it is required to make Language 'which is “'as precise as the 
^kgect admits of” 8u6Sciently intelligible, simply because it is a modifying 
‘Start of that Law. The Method is new. 1 do not kno'w, when it is (contrary to 
the View of the Commissioners) an avowed Part of the Law, and not retro* 
Spective, that it is inexpedient; nor when these are no longer fictitious Cases (afe 
to which I have before expressed an Opinion), but the Results of Experience, 
P Ann 1 say that enacting that such Cases shall or shall not be deemed to be 
incladed may not be etfectual; at the same Time that it is easier than amending 
the Body of the Clause, ns well as more authoritative than the Judicial Decision 
that th^ are compreheaded or not in its obscure I'crnis. * 

21 . xhey will not, hoAvever, supersede the Use of Judicial Precedents, 
explaining the Enactments on Cinmnds of Reason,—not on mere Authority. 
-The Idea-" that the Code will be at once a Statute Hook and a Collection of 


decided Cases,” and that “these Cases will be of more Value than Reports, 
because of legislative Authority, >vhcrca8 the Reports would only give the 
“ Opinions of Judges which otht*r Judges might venture to set aside,” arises in 
complete Misappre^iefision of the Nature of the Authority of such Reports, and 
of all other Expositions of Law', considered, not as a t'olicction of arbitrary 
Edicts, but a high moral Science. Their Weight depends on their Liability to 
be overruled unless they arc warrnntc*d by Reason; and it is tlion-l'orc that l.urd 
Stowell’s Judgments, being approved by the Reason of the civilized World, arp 
conclusive, where the' Acts of the British I*arliament, having cmly the l*owcr of 
our Empire to support them; are disregarded. 

22 . The Evil that there exist so many indepcndetit Judicatures without an 
Appeal short of the Queen in Coujicil is undoubtedly a great one, but it may 
be greatly mitigated by other Means than that of A’irttially transferring the 
Appeal from the Queen in Council to the Legislative C’ouncil. The ultimate 
Principles of Interpretation fnijst be those of the English La^v. No others 
would be available, even if there existed a great School of Native Jurisprudence; 
for the Native Laws, not proceeding on the Authority' of any Human Legislator, 
must be wanting in this Brunch of Law'. But in fact no others would Ik* 
practicable by a Court sitting in England, or compatible jvilh the Supremacy 
of the Crown and Parliament. 


23. I conceive, how'cvcr, that all Courts might Ik* aiithorized to give their 
Judgments, subject to a Case stated in the same Mann<*r in which t’ourts of 
Quarter Sessions state Cases for the Opinion of the King’s Bench. I need say 
no more, as this very easy and 'simple Mode of raising the Question must 1 »C 
well understood by you. 

24 . I scarcely venture to suggest whether the Questions should be stated for 
tbf* Opinion of the Supreme Court at Calcutta, or of a Judicial Bo<ly for which 
the Members of that Court, of the (Jourts of Siiddcr Adawlut, and t^* 


additional Member of the Legislative Council, might furnish Materiids. 

- 25 . Whilst 1 am on this Point I hope 1 may l>c forgiven the Digression (if 
it be One) of soliciting your very particular Attention to the* Question whether 
ftU Courts, from which the Appeal lies direct to the Queen in Council, mi^ht 
not be allowed to give their Judgments in this Manner, subject to the Opinion 
of the Court of Appeal. It would allow a really doubtful Question ot I.aw 
to be raised before tW Supreme Tribunal, without all the Prolixity and consc- 
cment Expense and Delay of an ordinary Appeal. The Advantage, besides 
tWt of Expense, to an honest Respondent, would be great, because, instead of 
iutvliig to sustain his Judgment in all Points, he would only have to support 
, it bn the Point reserved; yet would an honest Appellant have an Advantage 
wbirih be does not nowjwssess, for where, as is frcijuent, tKcre is a Jumble of 
Low And Fact, and of B^dence doubtful and contradictory, and scarcefy intel- 
.iJg%te,exceM <m iIfoSpbt, a\nd^ Judgment must often be sustained, because 
.. i^^otixt bf Ajpii|eai i^not sec pn what Grounds it rests, nor, consequently,, 

V-'26.’It-' 



b<4h.'l.fiti9ani», except - .lur tegards Pvol£](ltj-.4M lSai^pdi«ei Tlirr '"il^'n^iiil^i^yW""' 
ocpfiaed to them, irotdd be great $ but «t tnAv have 4 fiuiht^ Advrata^^tpll:.. 
to both indeed, but to which^cr of them bias the Merits on his ■. 

obviating much of the Confusion and Chicane which tend to obscure' tboiir^- 
Merits. That is the Benefit ai>ovc suggested. 

27. It is essential that the Court should have absolute IMacretion to teftiWj’ '# 
such a Case; for if it be in any Case claimable of Right the Parties mtiatv 
have an equid Right to claim the Insertion of all that is material, instead of' 
merely thoafi Parts on whic-h the Court thinks its Decision may require Reviews". 
It would therefore be a in«-rc Appeal under a new Name. Nor is this hard 
on the Appellant. Ilis old Right of Appeal is untouched, and the added 
Opportunity of raising tlic Point of Caw in a simple Form is an unmixed'^ 
Boon to him. 

28. As it is rK*\’er cfunpulsory, it seems to me that the Courts ought to b€f 
empowert^d to state ji Case in any Proceeding whatever^ whether appealable or 
not. Ill some (Jiises not appealable it would be very desirable that a substantial 
Question should be simply raised. An Action for a very small Sum is often 
brought for the real Decision of Rights of the gnaitcst Value. 'And the 
Courts may be trusted not to alloiv it where it would be frivolous or unjustly 
vexatious. 

21 ). It seiMiis clear that subsequent Penal Legislation should adopt the 
Nomenclature and be made a Part of the Code. 

30. If the Coiiiniissioners think it practicable, it is plainly right that none 
should be exempted from the Law*. As regards Procedure, it may perhaps be 
necessary in the Mofiissil, and with the Nabob’s Family at Madras, that 
pt^culiar Privilc'ges should be allowed in respect of Examination. But they 
are an enormous b^vil if not confined to mere Forms of llespect while under 
Examination. If the. Examination of a Witness have not the Check of 
Publicity and of Continuity with the rest of the Cause, so that the same 
Audience take it in c()imectedl;V Avith the rest,—if he be not allowed to be 

E ressed in Cross-examination, so that IneonsistcMicies may be tixposed, instead of 
is having 'I'ime to colour them over,—'I’ests of Tnith nowhere more necessary 
than in this ('oiintr^' Avill be Avanting. Nor i.s the Effect only that Falsehood 
Avill esen])e l^xposure. 'Phat Avould be Evil enough ; but Truth, not being 
ex}K>se«l to tiu* 'Test., A^ill not have its Weight. In Bombay, Avherc we have 
a highly respectable NatiA t: Commercial Aristocracy, and no other,—where none 
but diplomatic Persons (excejjt occasionally Persons under some Compulsion) 
can have Occasion to be, except on the Terms of submitting themselves to the 
l..aAv,— 1 aju clear tliat no other Male Person ought to be priv'ilegcd. 

31, As to Pcmales the Difficulty is greater. I have seen so little practical 
Evil (from the Hurity of teases in which Women of the higher Classes are 
necessary Witnesses) in administering Luav under a System which professes 
no such Distinetions, that I should Im? reluctant to see an^’^ Enactment con* 
fcrriiig a Privilege, Avhieh Avill be clung to as an honorary Distinction, and 
Avouhi therefore tend greatly to check the Advance of Civilization. Yet if 
it Vere necessary to legislate s|>ecificalljj" on the Subject, I am not prepared to 
say that an Enactment that all must indiscriminately .submit to Examination 
in o]»en Court, woidd be safe. Ea'cu the Parsecs, in all Things the most- 
liberal, and particularly as regards their Women, are not ripe fot*this. 

32. Whilst on the Subject of Examination it may be right to advert to «' 
Point of such general Application that it may properly be included in the 
general KpvieAv, though not mentioned in the Preface to the Code, and not 
distinctly elsewhere. 1 mean the Case of Oaths The Offence of giving" 
false Evidence is unconnected Avith the Idea of Peijury. It would appear^ 
that a Relaxation ot‘ the Rules requiring EAddcnce on Oath is thought oC H" ;: 
am inclined to think something of this Kind might be done with Advairtag«;,r^ 

I am reluctant to dispemse Ai'ith the religious Sanction where it can be obtamec^"^ ' 
But it can be hardly supposed, though a Form of' swearing is used, it’’'?,., 
generally is obtJiined in this Country. Doubtless the Minds of all Glas^: ■ 
here are accessible to Terrors connected with the Vengeance of 
JPow«f8. Challeuges to some peculiar Mode of Al^ration are not ! ! 

among Lirigants. But the Court cannot learn by what the Consdenhi^^li^ ' 




depend, nor (widioat agreeing tviih tliose who 
dcM^ tii^'<&Man can indj^ae an Oath except by what he himself 
yienei;idea) could they with Propriety follow Superstition into all tibe stran^ 
aad^ Imprecations to which it may resort. 1 therefore think that the 
Idea of dissociating the Crime of false 'testimony from the Profanation of an 
Oath is, when there is so little Approach to Community of religious Belief, 
righf t and that it may be right to substitute in many Cases a ci^il Sanction 
. equivalent to an Oath. 

' 33. 1 have said that without recommending cxpciimcntal Change at the 
Presidencies I do not consider the Code as it exists much loss capable of 
being introduced there than the Coinniissiouers appear to consider it in the 
Mo^sil. Without tlie (^odc of Procedure it is hazardous to speak; but I 
doubt whether some broad Line of Distinction, analogous, not to the etymological 
Meaning, but to the practical Difference of Felonies and Misdemeanors at the 
present Day, i.e., into the heavier and lighter Crimes (as rctnineil by Mr. Living¬ 
stone), may not be found expedient generally. Police Powers which are 
^^quately stringent for the greater Oiuies will be oppressive in minor Cases; 
and Police Authorities cannot be; expected to apply on the Instant a Number 
of. Rules. In rare Cases the Distinction between Felony and Misdemeanor 
may run into Refinement; but it is surprising (though the Police Powers in the 
Two Cases are so very different) how little is the practical Difiiculty even with 
Native Policemen. Kvery Crime involving Theft, and a few others whose 
Atrocity no Man doubts, is a Felony. • 

34. In general the ( Unssifieation st'cins to lx* simple and gmid. It has indeed 
the Inconvenience from its Novelty that many 'I'liings wliich we arc used to 
seek together are separated. In tlie Instance of T^ibel I should say too much 
separated. It is to be sought at least under Abetment, (Iffences against the 
State, Defamation, and Insult. I wish that Offences ndnting to Religion and 
Caste, instead of having been thrown together, had Ixen similarly distrilmtcd. 
It is fit that tln'y should be punished; hu^ almost all were capable of Ix'ing 
included clearly, but in general tacitly, under some other Mead, so that where 
a Wrong had really l>ecn committed the Magistrate would be at no Loss to 
■ visit it, without their being thrown together into a Manual r)f Sectarian 
Animosity. The Kind of Oime is One which it is j)eculiar]y dangerous to 
pass over os frivolous under 73 ; yet the Charge is peculiarly likely to Ihj so in 
reality where the Fonn of the Law expressly calls Atteiitioti to this Mode of 
annoying an adverse Sect. 

85. The general Purpose of avoiding h'iction and adhering to strict Trutli 
is excellent. P'or this Reason I think the Commissioners have done well in 
suiaoining to “ intending ” the Phrase “ or kn«.>wing he was likely ’* to produce 
such an Effettt, insteada>f leaving it to the legal Presumption that a Man must 
be taken to intend the obvious Consequences of bis wilful Acts ; but I tliink 
they carry this too far, and arc apt take a narrow View of Intention. 
It^ntion embraces not merely that Result which an Agent wishes but afl 
tJhnap. which hc knowingly hazards. A Slaver who ships Ncgrf)es with the 
Kaowledge that from the State of his Ship Half of them will probably die on the 
Passage may strictly be said to intend the Murder of those who die as well 
tm the CaptWity of tht»8C who survive. He ctmsidcrs the Mortality a necessary 
£vtl instrumental to the other Object, like an Engineer who damages a I’crtress 
he desires to take. His Intention in each Instance clearly embraces Iwth, 
though he is anxious that the profitable Portion of the Harm hc does should 
be- os hum and tlie purely mischievous as small as is consistent with the 
gttnmid Chject. 1 shall probably have Occasion to say more of this when I 
oboae to l)et»3s; but having felt it due to the Code to express my Sense of theb 
irabialilq'iBiid perva^g Homage it pays to Truth, I could not avoid expressing 
QuaUfioation it seems to require. 

;Tbe Chepter on {^ni 9 hment 8 is of so general a Nature that it seems 
mcife |KPQp!ei4y-n4v0i;ted to now than reserved. 

' hn.tho jBBeaamka.fec’ not poniidting cajnhdly a Number of Odences com- 

was probably in the Power of the 
faliy tlm Bight of Society to take 
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uae4 tius certaiply is ^iimnd Onef tmt tibie^Mple ^;^ardiy^^ ^ 

Sm^ (Oft the Sanctity iof Human ^ Life abcusto 

frequently, and, as they may suppose, li^^htly takeir away by public At 

38. The Observations on Transportatiw appear just as regards this Coui^jlS^jl 
but they hav^ properly qualified their Application to Europeans, li)'-i# . 
probably rather the political Danger of connning for long Terms in En^aHA 
great Numters of Persons with wlioin many out of Prison have more l^mpathy \ 
than with public Justice, than the Superiority of the Punishment to Imprisoii'^ 
nient, that •causes Transportation to be so much used in England. The Banish- 
meiit from India of Eortugn Criminals seems to me most properly made a Part 
of the Code. I do not now observe on its particular Allotment, llie Power 
of the Executive to commute Transportation, as distinct from the general 
Prerogative of Mercy, is I tliirik grounded on sufficient Reason; and "for the 
same Reason I think it would be desirable that the Place of Transportation 
should (as in England) be left to the Executive, instead of being (as in the 
Supreme Courts) a Part of the Sentence. 

:if). As regards Fine, 1 agree that the only just Rule is the indefinite One 
of the Hill of Rights. The Investigation of the Amount of a Man's Property 
is impossible. 'I'hc fining to the whole Extent of Property acquired by Crime 
is not excessive. ^ ^ 

40. 'Pile Commissioners probably think it hazardous to intrust Judges with 
the Power of changing simple into rigorous Imprisonment; yet I think it would 
l>e a very tlcsirablc Mode of enforcing in many Iiistanccs.the Payment of Fine, 
as practised in some of the Company’s Courts, or, on Nonpayment, of pre^ 
venting the very undesirable Protraction of Imprisonment. Some Men in 
Criminal Custody conceal their Property, in hopes that when the original Term 
is expired they will he released without Payment; others really cannot pay. 
To an Insolvent’s Creditors, not to himself, Fine is a l^unishment. If already 
ill Prison, he is invulnerable both to Fine and simple Iinprisonmcnt*; and 1 
know some Instances ol' Insolvents who remain in Prison, from not having given 
a true Account of their Estates, who have sought their Liberation by all 
Manner of Calumnies and other systematic Annoyance of the Sheriff, Gaoler, 
Creditors, and all concerned in tlieif Detention, stopiiing just short w^herc there 
is another Punishment licsides Fine and rmprisonment. 1 dwTll, however, less 
on these occasional Ceases than on the Importance of making him who pays in 
lAirson because he cannot ])ay in Purse work out his Liberation within the I’erm 
of his original Sentence; and still more on the Effect of Certainty of Punish¬ 
ment, insleatl of enabling the Prisoner whose Property cannot be reached, 
except through his owm Means, to feel or iancy that as long as the Sentence of 
Imprisonment lasts he can be no worse off, and therefore may safely take all 
the Chances. 'Fhe Plan proposed of a limited additional Imprisonment, and a 
Right still to levy the Fine, is better than the indefinite Imprisonment of the 
English Iaxw ; but 1 still prefer the Power of increasing t^ic Rigour to extendmg 
the Term. 

41. I am clear that the Commissioj^ers are right both in holding that civil 

Satisfaction should not be lost because the C/rime is a great one, and that the 
suffering inflicted l\y requiring that Satisfaction should go in part of the 
Punishment. 1 doubt, however, whether in great Crimes the Law of Forfeiture 
ought not to be partially retained. The Criminal would then be disabled in 
some degree from making aw^ay with his Property. The Executive would then 
make Satisfaction out of that Property more fairly and equitably than it could be 
extorted from the Offender; and the injured Party would not have the Motive 
to prosecute civilly for his own Interest, and connive at Escape from the 
Criminal Charge. The Surplus of the Estate might be returned to the Criminal 
after a certain lime. , ;f , 

^ 42. The Difficulty is to determine whether this Restitution should be 
carious or of right. If precarious it is tery difficult, almost impossible, 
introduce such a Law by Enactment, though a simdar Practice exista S|.V 
England, where the Crown takes the Estates of those who die leaving no legld 
Representatives, but grants to Persons (as illegitimate Kindred) who 

a moral Claim. 1 am afraid, also, that when the Criminal could not 
admini^red hie Estate to a strict legal Account it 
^ H, on the other hiiiid, to obviatis this, bfe 









. . -to» '■ No'equiteladb.'. 

m tliiB ClAims of those whom he 

J^j|f»idai|i;edi^ mttire ombrons HecUiuay of Bankraptcy would be 

tocgsaaUb^. 

1 43., the Practice of expressly providing for cumulative Punishment is very 
good, and seems in general (but this is not the nresent Question) well applied. 
SulHkantial Justice requires that a Man shall not tie Twice punished for the same 
Oflhnce. Yet it would be wrong that where the same Act ivas penal in various 
’Ways Punishment for the slightest Crime involved in it should giv’e Xmpimity 
for all the Rest. A petty Assault "may be art overt Act of High Treason. 
The Doctrine of Misdemeanor merging in Felony prevented this Evil. The 
present Course prevents it in a Manner less simple, hut better in a Country 
civilized enough to weigh out Justice with sufficient Minuteness. 

44. I great^' doubt the Expediency of totally abolishing the Punishment of 
public Exposure. It should tie verj” sparingly used, and should be contined 
to Crimes really scandalous, and to which wo wish to teach the l*eoplc that we 
attach a particular Opprobrium. The more atroc*.ious Species of the crimen 

have these Charac^ters. They have, moreover, this Chiiructeristic, that 
whilst Exposure is, as the Commissioners justly rc'inark, the most unequal of 
all Punishments, the Severity varies, if restlicted to this Class of C"rimes, in a 
g^eat measure with the Circumstances of Aggravation of individual Criiilt and 
public Mischief. To a Merchant of Credit, a venerated IViest, a Man who 
had studiously maintained an unblemished (^haraerter, they are incomparably 
more severe than to an impudent Vagabond. Hut the Crimes of Forgery or 
Perjury, if cominiited by such Persons, are incomparably more atrocious in 
themselves than by the hitter CliaractiT, and they obtain a Credit and inflict 
an Injury on Society at large, and on the Individual against whom they are 
directed in particular, which would not result from the Falsehoods ol* one who 
had nothing to enhance liis (h'cdit. If limited to sneh (^ases, it would gene¬ 
rally be to ll^’pocrisy, not to “the Remains of Ilonesty,” tluit the increased 
Pain would be attributable. 

45. 'Fhe I’riiiciple of Punishment on (Viriviction in the Alternative is 
just. It does directly wliat the l^aw of l^ngland professes not to do, ,but in a 

g reat Number of Cases does indirectly, subject to Defeat by ttichnieul Acei- 
ents. As where the (h-iine is laid (iifferently in diflerent Courts, or wlierc 
(for instance) a Man is accused of Burglary in breaking intc) a House with 
Intent to Steal, of .stealing therein to the Amount of Fitly »Sicc-a Rupees, and of 
breaking out, having stolen. Here are'^lliree ("apital C"rimes, all f)f which may 
possibly have been committed, (which (.'onsisUaK-y is what enables tliein to be 
framed into One Charge,) but the Proof of any Oiu* of which is suflicient. 

46. The Head of Cicncral Exceptions I for the most part approve. A sound 
Line seems to he drawn as to trusting Individuals with their own IVrsons luid 
Properties, and in certain Cases, -wiili those of fitliers. I agree no less to the 
Exception grounded on the Sanctity of Human Life, and 1 wish that they had 
elsewhere followed up the Princiy)lc, instead of providing that Homicide by 
Consent should not be Murder. 'J'hc Prerogative of Mercy would much better 
be allowed to apply when necessary to such Cases, than a ilidi^ Ik* lui<l down 
tliat a Man has to some Extent a Right to authorize its Destruction. 'Phis 
’only applies to its wilful Destruction. It must sometimes be right to hazard it. 

47. I agree with the Admission of the (Joinmissionc*rs, that the I./inc drawm 
as to the Right of private Dcdencc is not satisfactory, as wcdl as that it is 
probably the least satisfactory Part of most Codes. 1 cannot suggest a better 
iJne. The Difficulty is inherent. A nicely graduated Seale of Urgency is 
impossible, because it depc^nds on a Combination of so many Cireunistances, 
wherein those which arc higher in their Kind may exist in a lower Degree?, and 
because the Rule is to be applied by unlearned Men, under Circumstances 
likely to deprive them of Self-possession. I do not see that the Commissioner^ 
have erred from the Line of moral Right and Wrong; and this the true (iuidc. 
Men cannot in general act in such Cases from the Knowledge of thc*ir Rights, 
but from the Impulse of the Moment, acting: on Dispositions ready or not ready 
to place others oi^ety in fair Competition with their own. Upon this Footing, 

. therefore, not on>that of strict Knowledge of the Law, must their Rc«p<njsi- 
h^ties stami, though.. course it is desirable to simplify the Law, so as to 
Olbtain the 4^in€iunt o(F Knowledge* 

. Rr 48. One 



48. One more Observatton I will ntal^^on a Pdni wbichi tbcmg^ iiot%qr 
prominent in the Code, goes to the Root of the unsuspected Purity of enr 
Administration of Justice and Government in genmaL it is proposed to 
put an end to the Prohibition of taking Presents; that Prohibition has been 
most beneficial, and I cannot see that me Reasons for it have ceased. The 
Difficulty of providing that it shall not operate harshly on Native 
should Ix^ grappled with, instead of abolishing the whole Law. The DiffiolBty 
of drawing a satisfactory Line is no doubt considerable, but much may easily 
be done. To receive a Portion with an Asiatic Bride is no more illegal than to 
hire a House of an Asiatic; either may become so, if colourable ; neither is so 
in itself. In all Cases of Kindred and Affinity Pi*esents might be allowed. 
This would at once provide for the Majority of Cases in which they ought so 
to be, and would be attended with no Danger, because the Kindred or Affinity 
“Would be a Warning to llit; Public. The Situation of a disinterested Func¬ 
tionary who was at liberty to receive Presents would lie very painful, knowing 
(as he must know) tliat tlieir real flbject would be inconsistent mth his 
Integrity; yet that their Kejcctioii would be an Insult. The Reasons assigned 
for not making Bribery in this (.'ountry punishable in the Giwr of the Bribe 
are most satisfactory. They arc in substance, that from the Habits and Cir¬ 
cumstances of tlie Country he is the Victim of what has to him the Effect of 
Extortion; that Pressure must and will operate on his Mind as long as the 
Person whom he dcsircjs to propitiate is knowm to be ready to receive, and 
ready lie usually must be, unless the Govermucut by its Prohibition w'ill relieve 
him from Discourtesy in refusing. 

49- As regards a Judges taking a (lift from one wliorn lie knows to Ixi a 
Plaintiff or Defendant in a Suit before him, this is still to be forbrdden ; but 
this (while it appears to me to concede the IVinciple) is totally inadequate. 
A Judge knows not One Tenth of the (hiuses wdiicJi arc on the Files of his 
Court, still less can he bear in mind who are all the Parties to eac h, still less 
who, without being nominal Parties, are interested; but all these Persons them¬ 
selves, and all their Enemies, know, and important as the ^Matter is to them, 
tliey cannot conceive^that it escajics the Notice of tlie Judges; his Character, 
therefore, suffers, and that of the Administration of Justice witli it. But what 
is worse, this will most fre(iucntly happen to tlie most impartial Judge; he 
whose Attention habitually fixes itself on the Merits of the Cause, not on the 
Persons of tlie IJtigants, except as proniinent on the Evidiaice, will most 
frequently receive* in Ignorance a Present which was intended for and wdll be 
imd(>'rst(KKl as a liribe. 

fiO, Again, the Judges at tlie Presidencies, and to a less degree elsewhere, 
arc U permanent exclusive '^rribunal, having Jurisdiction over a concentrated 
J\)pulation, any One of the richer Members of which may any Day, and in the 
Majority of (.'ases often wdll, be interested in important eonmierciul Questions 
which must come before those Judges. V'aluable Presents .then, even by those 
W'ho have no pending latigiition, can in most Cases hardly be looked upon 
otherwise tlnui as Retaining Fees for general Favour. Presents to a Judge on 
quitting Office wouhl be almost the only ones not liable to Imputation. 

Forgive me if I press upon your Honourable Board, as a Matter far more 
vital than even Unitbrinity of Criminal I.:nv itself, the Importance of this^ 
Branch of our Policy, which exempts the upright from Suspici<m, the w^avering 
from Temptiiliini, wliich guards tlie promincnlly favourable Characteristic of 
our Rule, the know n Cleanness of its Eiii\)pean Servants Hands. 

52. I now coneliule those more general Observations which respect the 
Character of the whole Work. I think very highly of its general Sjnrit and 
Execution, Avhilst I have felt bound to express "strong Dissent from some 
Principles advanced. I have unavoidabl^*^ been dealing with large Principles, on 
^vhich it may be doubtl’iil whether my Opinion will have any Weight. Hero* 
after 1 shall l>c coiit*t*rned w'irli practical Details, in wdiich I shall have more 
Expectation of direct practical Usefulness. I am obliged, however, at present 
to aiscontiiiuc mv Remarks, as the approaching Term will preclude me from 
furnishing ihem for some Time, and 

I hav’c, &c. 

(Signed) J. W, Awdrt» 






XLegislative Department, No. 429.) 


Stmiourable Sir, • Fort William, 2d July 1838. 

' WE have the Honour to acknowledge the .Receipt of your Letter dated the 
ultimo, and to return our cordial Thanks for the Labour which you have 
bestowed on an Examination of the proposed Criminal Code, , 

2 , We await w^h Interest your promised ftirther Communication upon the 
Sul^ect. 

Wc have, &c. 

(Signed) A. Ross. 

W. W. Bird. 

A. Amus. 

W, Mokison. 


No. 91. 

J. P. Willoughby Esq. to the Officiating Secretary to the Government of 
Bumbav, Legislative Department. 

(Judicial Department, No. 1,56/.) 

Sir, Bombay Castle, 10th June 1839. 

■ WiTH reference to the 2d Para, of my l..etter, dated the 1 0th November last. 
No. 2,429, I am directed bv the Honourable the (iovemor in Council to transmit 
to you, for the Puiqiose of*^ being laitl before the Honourable the President in 
Council, Copies of a letter from the Rcgist<*r of the Sadder Foujdarw Adawlut, 
dated 9th ultimo, and of its Enclosure, being Minutes of the Judges of that 
Court, and Reports from the subordinate Authorities under this Presidency on 
the Subject of the new Penal Code. 

2 . I am at the same Time desiretl to intimate to you, that such of the Autho¬ 
rities to whom Copies of the Codes were sent, and whose Replies have not yet l)cen 
received, have been dirccte«i to furnish without Delay the Information called from 
them on this important Work, which will be forwarded to the Government of 
India as soon as they are received. 

I have. See. 

(Signed) J. P. Willoitoiihy, 

Secretary to Government. 


Jinclosurc in No. 91. 

Extract from the Proccodinf^ of Oovemirtont in tin* Juilicial Dcixirtincnt, from the 

Register of the Su4i<ler l‘'oujd 4 ir<:(\ 

* 

SiTy Honibny, Ailmvlut, Htli M«y '1839- 

In forwarding to yon thn acCGTii|Kinyjiig f>f Judgf'H fif tin? 8n<Mer Foiijdaree 

Adawlut on tlu* new Penal CJode, T »un dinn^ttfd to olisorvo tluit as the Subject rtiquired 
much more Attcntifin than tli« JudgeK had Tiirio to aft'ord, wliil.st cngngcxl in tlie curnmt 
Business of tlie Court, and it lieing found inipoHsiblo to di.scu.ss onf:h Pa.i't in Consultation 
"without giving tlic wliole that undivided Attention in the Manner, in fa<‘.t, in wliich it is 
,l>elieved it was ctfiinjiosod by tbe Law C< mi mission, and wbicli would bavc jnit an i^^tiro 
Stop to the Bu.sine8s of thf" (.Vnirt, it has been thmight betba* to c>ifer tliese Beiniirks 
separately, and to forward them as tliey were written diiriTig oecasifinai Leisure. 

The Acting Senior Puisne Judge would offer liis very recent Apjioiiitinent to the Court 
as an Excuse for his not having added to the Jleinarkff made by liini wliilat Sc5asic>n Judge 
of Poona on the Subject- ^ 

Tlie Opinions of tlie suliordinate judicial Authoi-ities tliat have btK'n reccivefl by the 
Court are aW heiewith forwarded ; but the ('all made on others in yet unreplied to, and 
most have found it iinpoBsible to give up sufficient Time to enable them to olfer Opinions 
of Value. 

I have, &c. 

(Signed) P. W. LeGeyt, Register. 


Ut»yn» 



Chapter II. 


Chapter 111. 


Chapter IV. 
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Minutes by Mr. 0£oboe Ocbbbns on the Urn Aekal Ck>i>& 






' Bombay, 19th Hareh 18^., 

I procecil to offer such Observations aa occur to me on the Perusal and Study of £htf 
New Code. ; 

By Cllllls^^ 57 an Offender i.s liaT>le to a Fine imixised at any Time within Six YeiW^ 
aflt^r the Passing of the Hent«*nee, althougli he may have suflVired the ImpriHOiiinent iii 
default of Payment in the first instance. I do not feel quite convinced of the Advisa¬ 
bility of this Enactment, from the Arguments used in Note A The Puiiishinent, as it 
now stanfls, would *ilw.'i 3 '.s iiiiicli more likely to affect the poor Man than the ricli ; the 
one not liaving the Pow«*r at the Time of the Sentence to pay the Fiae is imprisoned, and 
any little ProfKirty Ik? may acvpjiro afterwards,—for instence, his Wages of Labour, of 
Salary, of Servian, within Six V^jars,—may bo seized in Pa^inent of the Fine; the rich 
Mail would always pay and he free. The Punishment W’ould, it appears to me, fall more 
equally on each Ofiender the ImpriHOiunent in default of the Payment of the Fines 
ailfficiently proportiomtd ; the ricli M»ui w'ould suffer in his Purse and the poor Man in his 
Person ; Jind this iJifferenee doas not appear so objoctionahle as the pr(»viding a Punishment 
whicli W'ill invarijibly inflict on the poor Mjiu a double Ibitiu when the rich Man is 
alwaj's c»?rtain to la? free at Half the Penalty. It is certiiiiily an Advantage to le\y a Fine 
from a Man who ])re,fei-s rin]>rison)nent to paying it, but if providing for this, 1 think, 
rare Instance, the J^aw is made to acjt unequally iind injuriously in its Effects t<^ I.y far tlie 
more numerous ('lass of ()ffender.s, it should, if possible, be avoided. Were a discretionary 
Power Y»crrriitted to the Judge in this r4».spect, tlui Object w'ouJd begaiTied. The Provisions 
of the C/laiise wfuilrl seem t<» hIIcav of this, but the lieasoning in the Note would seem to 
render the Measiini impei-ative. 

The Abolition of <\)rporal Punislinicnt may’ be haile<l as an Event of great Benefit 

C’lauses 7^ to 79.—The* Right of private Defence extcn^ls to the inflietitig of no mow 
Harm than is nm'.s.Hiiry f(»r the PurjXKse of Defence. This is a didieult Law' to legislate 
upcm, and as it now stands will, I think, occasion much Diuibt and UitHeuUv ; the Opinion 
of tlie Delemler being acted upon at the Moiiieut of Danger W'ith all his Feelings 
eiilistcid in favour of extrenio Mea.siires, whereas those of the Jiulge, (piietly contemj)lnting 
ih Ids Court the ]>robable and ilistant Dang(?r, will naturally'hold a very dilferent Opinion, 
ami the <JonMe«pK‘ricc wdll be that People will be discouraged froin defending tliemsclves 
nml Proj»erty from Fear of tin* tV>nso(pien(*e.s ; this is t(» be regretieil, for the Inhabitants ol 
this Country retjuire Kiurouragement, ami not ordy tlmt, hut Sj»irit to <lefeml them.selves 
ami if W'C eouhl instil this Spirit into them (»iir Returns w onhl show a very different AetHiuiii 
to W'hat tliey <lo at jn-esmit The JhisiJlaiiiniity of the People is one of the chief CaustsJ 
of tiu* Numher of RobluM-ies. The Neees.sity t»f laicouragiiig tliem to defend themselves li 
adinit.t<*(l in Nob' R, hut the l^aw .s<?areely acts up to that Priueiple. 

Clauses 88, *)(), 1)1, 94. refer to th<» instigaliiig of Persons to commit Offences wliid 
simply are not |)iinishable. In (Tuise 88 the (Offence must be committed to render tin 
Instigation punishable, in danse 90 the Instigation mu.st be attended Avith the actual 
Deliv 4 ?ry of a Bribe, in danse 91 with the Threat of causing any Injyry, in danse 94 tlu 
Persons instigab'd must exe(?e<l in Number 10. Surely the jIVrson who iiistigate.s unothej 
toeouiiiiit an Olfence under any and every Clrcumstanee is deserving of Punishment ; liu 
Port i(»n of tht'Oilem*e is eominltted by his Emleavoiu-s to eOect it, and the Execution of il 
may rest with i>tlK‘rs. The Principle adopb'.d w'ould hold good in reference to those wEc 
pivvion.sly ain't any Oilence hy engaging to commit that Olienec, v^c., according ic 
Clansi's 95, 90, Jind 97, for lunviii the Intention only is manifest, which may be cimsidered 
in the .same Light a.s a Man’s 'riioughts, and if a Puni.shnu iit were assigned to tliem whe 
eoidd i‘sea])e i Tin' Instigatin’ is an active Agent of Evil. Tlie Designer may be con- 
siilered ipiie.seent until he either instigate.s or executes all Oilciice. The Principle is adopted 
in (Miiqiter VI.. Claases 1 10, 118, 120, and 122. 

By daiisi* !()(? t ^^ncealInent of Murder is jnmi.sliablo Avitli only Two Years Imprisonment, 
which a]q»eai*s to me to he too lenient; and by'Clause 382 any Person voluntarily causing 
Hurt in committing or nt-bnupthig to commit Robbeiy, or in eomniit.ting Dacoity, the 
l*unlshment shall be cumulative. By tUnuse 377 the Pimislimcnt for Robbery' may^ be 
rigorous ImprisonmeTit for Fourteen Years, and by CMause 321 any' Person A'olunturily 
causing Thirt for the Purpose of extorting Pr<qierty, &e., Ac., may' be punished with 
rigorous Imprismiment for lumi-teen Years ; thus T>veiity--eight Years Imprisonment is the 
Maximum therefore. 

For Coiiiieahm'ut <»r sulxsequently' abetting Murder, by Clause 106, Tw o Years Inijirison* 
ilient is the Maximiin^. 

But for Coneealiuent of or subsequent] v abetting Robbery, and voluntarily cuusiiig Hurt, 
the Punishment may' be Two Years and Four Mouths; a greater Puiiishiueiit for a less 
Crime. 

The Prorisions of Cha]>ter VII. Avhich relate to Offences against the public Tranquility 
are a great Improvement upon the Law iis it stands at present, and all necessaty 
monts to have lieim made. . \ 

In cUuses 130 and 135 the Code of Procedure is absolutely required to W ’tV 
Offence. ' ' ■ ■ ■ ■ ' ' , . 






wU^ A BWieejp^ Ghango of a SyM^m 

; wltidittiia %M l&at^ ia jiagMidiio the £ 1110 ^ i«it 

ikhrifti^ ^ ^ SjsteiD in regard to their Cradnct when sudi Conduct doee not appear 

to ^iii^ a Change^ and when Uie System in Practice appears to act well ? I ahouM my 
hot The Rule i^garding the Receipt of PrceeiitB has lutiierto never been 
foimd injurious, and I should very much doubt the Effects of the Law Iierein made ; it 
ailom the Receipt of Presents provided thiy are not a Motive or us a Reward for doing,” 
&C., &C. Here a most dangerous Field of Temptation is opened. Tliose who know wie 
Natives of this Country must be aware of their Proj»en«ities to gmu the Favour of their 
Saperiorsor of those in Power, althoiigli they may not Jjave any immediate Objc^ct in view, 
and an £nroi)ejiii Fuiictiouary m?iy be entirely free from the Motives rendered pemtl 
ill accepting the Presents at tins Time of their being made ; but may they not have con- 
mdemble lafliieuce on remote Arts, and whw'h may never be detected ? 1 think this Law 

might possibly causi; a radical Change in tlic Charactt^r and Conduct of tlie Kiiroj)eiiii 
Functioiiariea 

And with regard to the Native SiTvants, the J^w as it now stands is most difficult to 
enforce, and the Crime is mrely j>r«n etl though often siiRi>ected ; that Lifiieulty will be 
increased by the new Law. 

Chaj>ter IX. jwovides for the. Punisliinentof Conti'm]^t of tlie lawful Authority of Public 
Servants very effi*c*tuaily, and will be a great Iniprovemont upiui the .Laur as it stauds at 
present. a.s many Ceases am provitled firAvhich the Authoritie>s cannot now punish, such as 
those in Clauses 152, 155, 157 to and 17<>. 

I think the Punishment provided in (Causes 17*T and 175 excc^ssively light; a Person 
rescuing a Murderer or Dacoit from Custcaly win only be iinjunsoned for Six Months and 
Hned. 

A Person apprehended for any serious Offence, w'liose PiiniKlijiieiit might 1 h* lm])rison- 
ment for Fourteen or Ten Veal's, 'would alway.s be midy to run the Hansard of so light an 
Addition to Ids PimiKlnneiit ns Three Montlis Iinprisnnim'nt, as pn)vid(»<l in (.Clause 175; 
tin's would never deter an Offemler from attiMiipting an Ks^^aja?, ami the Object of all 
Puidsliment is to ]>n;vent the Coininission of Offences. 

I think also the Punishineiit in Clauses 177 and I7H pariicularly light; the harbouring 
of Offenders in tlds Csuintry is onrj of the strongest Features against tlie gotsl and 
otficient Administration of the PolitH*. \Ve cannot get the People to iissiNt us, but always 
find that they assist Otfeiidt*rs, in Food and (Nmcejilinent, toa^'cry great Kxteut. 1 think" 
the Pimisliment should be very severe wla'u the Ufiender in tiui fon^going Four Clauses 
is guilty of any atrocious Crime. 

I'lie Princijde of punishing an Offence accor<ling to the l)cgre<‘ rff Injury iiiHieU‘(l is 
admitted in the Notes to this Code, and one of the grtMitest Injuries t<» tlie S<icie.ty at 
large is harbouring (king Jlolibcrs, and yet the Man wdio harbours tlie I^•rHolJ guilly of a 
petty Theft, an atrocio\i.s Murder, or nf tiang Robbery or Dacoity, is Nubj(*et<sl to the same 
Punishment. 

Chapter X. ■provi<les for Offences against juiblic Justice, and the (‘lassificjitifin and 
Divisions of the (Vinies Iien‘in notiee<I and piiidshed promise to lx* most cfii(;acious. A 
Fabricator of false Kvi<lcnce is not iuav puniMhabJe Iiy <iur J.#aw, njul Clausc.s Ifl.S and Hht 
embrace Oftenctrs which arc very frejpicntly coinudtted in iliis Country and for w hich 
hitherto w'e have had no Punislnnent. 

The Principle's ami Rrsasoning shown in the Notes to this (.'haptcr fur making fid/io 
Pleading ]KMial are most excellent, and may such a Law be franuuL 

Chapter XI. Tlie Offence of Smuggling is herein iimde penal, generally a Provision in 
which the Bombay OmIc '^^•as defii'.ient, wliicb, loge.tlier with tlie Knactiiieiit in Clauses 
212 and 2Kb were ]>/a*ticularly re<juire.<l. 

Ill the Ort’ences relating to Cf»in I slir)uld Jiave been inclined to have made tlie defacing 
of the Coin a |>enal Olfence. Tlie Pnvetiee is very coiniuon in tliis Country for jietty 
Shroffs, who establish tliemstdves in every (’orner of a Bazaar (^r populous and much 
frequent-ed Street, to j^rovt?, or what they tenii it, shroff Coins brought to them by the 
Public for that Purpose, and fi»rinerly they used always to stnmji < k)inK so })roved ; thifl 
defiices the Coin, altlmugh it cannot lie said to diminish the Weight <ir alter the C(*in- 
fKxsiiion, Offences ]>rovided for in Clauses 24'b and 247. 

Chapter XIV. provides for many (Jflcnces affecting the juiblic Health, Safety, and C<.n- 
venienoe,'which liitlierto hevc not Ijcen jmnishable. The Punishment in Claase 257 for 
wantonly doing any Act likely to s]>read the Infection of a dangerous Diseu.se ap]K'ars, for 
60 great and injurious an Cffe.ncc, to be particularly light. 

Clatme 269 provides for the Punishment of Negligence in regard to Fire or any com¬ 
bustible Matter 'when by such Negligence there is a probable Danger to human T4fe. 
.This, I think, is scarcely sufficient; 1 would have made it Danger to human Life or Proix^rty. 
In this Country the Destruction of Houses Viy Fire is very frequent, but the Loss of Life 
is very rare. Of all the numerous Fires wdiicb have occurred arinufdly unrler my o'wn 
Observation I do not^^'emember a single Instance of the Loss of human Life tlicrcfroin. 
Clause 272 is particularly applicable and will be very often required in Practice. 

, Clau^ 27'4 provUesfor the Removal of Obstructions to the Higliway, but not sufficiently 
1^,118 those mufl^ ea^ or Obstruction to tho^ w'ho pass. A vciy 

' --- ^"^^nee in upon the Hi^ways, Roads, and Streets in 

A partial EnmsiciMwent 
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by One IStoufteholSer on a Stlreoi, say m oSi, 

(fiTenoe generally against tlie pnbUo CWvenienoe/con. be brought withW ^ 

Meaning of ibis Eniictinent. • " ' . * 

"In Clmi)ter XV. several Offences are provided for wbich hitlierto have not been peiuj., 
Witli the Ex(.f 5 T)tinn of Clause 282» I tliink them all advisable, and peculiarly odaj^ted to, 
tlie People an ft Country for whieli the Laws'are made; Irut this Clause 282 niight, I 
tliinlc, he excliuled ; it almost uiunujits to a Prohibition to preaching of the Gos^l. For 
it surely must Ins the deliljerati^ iTiieiitiou of eveiy Preacher to weaken the Faith and 
change the religiotis Feelings <d* tlai Heathen ; he must tUxiry or censure the one, as he 
exalts the other Creed, and l>y so doing ]je must 'wound the Feelings of many. This 
Clause, I think, should be omitted; the Want of it has never yet been felt, tlmt I am 
aware of. 

Chapter XVIIT. may 1>*i considered on© of the most imj»ortajit in the Code; the First Class 
of Offeuws against IIjc Hotly includes (tertain Omissions us well as Acts, the Line denoting 
wliicb is admirably thdined. The second mitigated Form of Murder, voluntary cul|mb]b 
Homicide }»y Ctuisciit, is iM-culiarly adapted to C'ascs likely to occur in this Country, such . 
as Suttcfis, ndmiuistcriiig Medicine to prtu'uro Abortion, itc. ^c. In short, all the dif¬ 
ferent Divisions and l^diuitions of the (bimes provitlod for in this Chapter haVe l)een 
airange.tl with siu^h Aficuinicy and Care, tlm IVinciplos and lleiiwoning in the !Note M. are 
so clearly and fully shown, that it apjauirs to me that all that w;ls re4|uired lias been 
acjcomj)lishi;d, and every Jtemark anticipated. , 

Th(j Crime nf Caiig Rohlnuy is lerint;d Daeoity In Chapter XIX., and is defined, in Clause 
37(>, “ wdierti Six or more IVrsens conjointly commit or attem))t to c<Mumit a RobVxMy,*' 
A Jiobbery is defiiUHl in the .S7'Hh Clause to he Ibeft, and Extortion when in cominitting 
the s/imc I)(‘al.h, Hurt, or wrongful IlestraiTit, or the Fear there(»f,Is voluntarily caused or 
iittt*mj)tcd to In?, caused, and may btj punished l)y Clause 371) with Transportation for 
Life or rigorous Imprisonment for Lite, and mii.st not be Ic.ss than Three Yeiii*H, and sliall 
be liable to Fine. 

Considerii\g ilie ]jresent State fd S<H‘ie,ty in this Country, and the great Prevalence of 
this most atrocious Crime, the diva<lful Kxiciit to which it is cjirrieil, and the serious 
Injury whicrh is often indicted imiividiially and generally, and wliicli in its Kllbets may 
often be consid(‘ivd nlor(^ hurtful than many (!asc.s of Murder, I regivt to observe that 
^tbe new (\>de allows of a nifU'e lenient Fimi.sbmeiit than the old one, by wliich Death 
might bo intrubul. I (^onsidfr that there are iinuy Instanees in which the extreme Penalty 
of the Law is rejjuisito ; to take an F.xample: 

The Fjoader with his (king of Ten F(dIow»Ts conui down u|H»n several <lefeneclc.ss Villages 
at different 'rimes; tiny torture the Inhal/itanis in tlu'ir customary cruel Way, often by 
satuniting Itag in Oil and winding it round their Fijigei*s burn them to tim Stumps, 
besides other Motle.s e(jnally rt'volfing; Hands and Ft‘(d are cut off, Ears are torn to 
obtain their Ornaments; in shoi t, the Oaiig commits a himdred Atrocities, but not one 
with tlui InttMition or Attempt to jmirder, and Death does not ensue. The C<»uiitry 
around is in the givatest Alarm and Agitation ; each liouseludder trembles for his Life 
and Pi'ojK'rty ; the P»»lieo exert tlicmselves to catch tlu‘ Gang, which, as is generally 
the CW, for a long Time ibides their Vigilance, robbing a lloiLse in One District in One 
Night and a House in aiudber District many Mile.s distant the next Night; the Inhabi¬ 
tants liave n<»t a Moment's Peju^e, they sutler alrncKst t(» an etjual Degree with the actual 
SufhTtM’s of 'fortuie ami Robbery from (heir overwhelming Fears, and many lose all 
their Prt>p©rtv and sufler grievous Hurt, Marks of wliich tluy hear to their Craves. At 
huigth tin' (king is caught, tried, and coiivicteil, and punished by the new Code with 
Trans]K»vtfit itm for Life, Surely in all such Cases Death to th<‘ Priiieipula is desirable as an 
Exani]^le to the (^nlntl•y ; the <»iily Mnde of uuiking a J)illereuce in the Punishment 
]>etwciMi the Lo.ulers ami h\»llower.s would be by reducing tliut t<» the latter the whole of 
which they generally deserxe. 

'fransporlatioii or lm]>risoniiu nt for Lifi> bears Avith it no vivid Exainjdo to the public 
Mind ; to thosi^ sentenced and imiiietliuuly c<»ncerneil tlui former carries with it some 
undelineil Notions of a Daiiishnu nt (o ji Chaos similar to that Avliich the early Mariners 
»up]»osed to exist ii('y«)nd ctM tain Ddilmh's. 

Again, a (kiiig<>f Fiftoisi or Twenty i!«aue <lown iipuji n Village and proceed to the 
wealthiest Inhahitant's House; lie fiml his Family hearing the Noise outside tlie Villjige c?»- 
cai»e into the Jungle and conceal ihemstJves, or the Family n iuaiji quiet in the House and 
are ii(»t intei fonMl with ; suclit 'uses tVoipienlly occMir. The Gang enters the (jpen Door of the 
House and carries off all the Pro)>erty jind ValuabUw to the Amount of lOjOOO or 50,000 
Rupees, 
smiUitmt 



aware < 

Anns of any kind. 

The Fhio may be. enlbrivd, but Avith little Pnibabillty of its ever lieing realized. 

I thcrofort? consider tha t Offenders iu these Crimes are not .sufficjently punished by the 
now Code, and the Law in this res)iect is mort? simple and efficacious iu the old Coife-; 
and I think also the Nuiuber constituting a Gang by the latter preferable, os the 
tioh of Offences iis at once defined, is mudi more lieinatis than Bobbery by aingii^ 
and is, I think, more foequeutly connuittf^ by live than any other NumberTr .. :' 



'^»%' jtll utmost 

of Befttk 

CSttiDMiii SS6 md S^7, which relates to Criminal Breadi of Trusty will/1 sliouM sny, l^e 
yiwy conatantly required in Pracitice; for mifortunately our Native Revenue Servants lose 
lio Opportunity to misappropriate the public Money when they think tliey ciui do ao Vitli 
Impunity; our Revenue System offers tliLs Opportunity but too frequently. Hitherto tliia 
Offence was punishable to the Extent of Seven rears Imprisonment with Fine, by tljc new 
Oo<le Three Years Iiuprisoument Is the utmost, or Fine, or both ; I do not think the latter 
aufficieiitly severe, nor will the Provisions of the Clause reach all Ctfenws. One is wlieii a 
Revenue O/hwr makes use of the public Mon(*y for ]irivato PuqK»ses, with the, Tntoiitiou 
of repaying it, for by Clause 386 the Ottenee is intending fraudulently to cause, Avrongful 
Loss or Risk i*f wrongful l^ioss to onv Party, kc. 

By CltiiLSca 389 and 390 the rei^iiving of stoleu Property Is made jainisliable. Avitli 
Throe Years Iinpris(»ument of eitlier De.-jcrijdlon, or Fine, or both ; litis 1 eoirddor wotdd 
be very Icnie.iit in many Cases. Suj»}»o.‘;ing A Ib'ctnver of st(den Property to a con- 
eidonible AmouTii stolen by a Gang of ^Miieves, Five in Number, av1k» W(*re guilty of ihe 
imist atrocious Acts in the Kobberv, and of wliieh A was aware; but as Daeoity laid not 
l>een eommitted,—that is because t.hero were. n<)t^>Six Pewons and npAvards cmit‘0.rned 
in tiu* Robbery^—A can (mly b(‘ ]mnisbed under (3ause 39l). The Hecoivei's of stiih'ii Pro¬ 
perty'’ knowing the same to lx' Htohai are, in my 0]nnicm, quite as guilty, if not juore .so, 
m reference, to tlie Inj^uy they contribute to iidlict t)n Sociedy generally t Jiaii the Rob- 
Ixsrs tbeinsolves. Were there no Hecoivei's tljore would Ikj fewer Roblieiu In Distrieis 


where Robbery' is frequent it bee(uut‘s a regular Trade ; Offences arc encouraged, and tlms 
I)is('.overy jmwented. 

The Provisions r)f Clauses 392 and 3fKS against cheating and frandulent lnsf>lv(.‘ney ait) 
veiy advisable and efficacums; so likewise an* those for (.'rimiiial Tresjaiss. ^ 

Chaj»t(‘r XXll. pn»vidt‘s for tin* l^lui.y|lment of the ilh'gal ]hir.suif. <»f legal Rights, and (.'htipter XXIL 
which was much re(pilreil. as by the r»M (!(ide a Persoti in gotxl Faith ln’lieving a Ihdit 
due to him and taking Pr<»perty to pay himsidf eould oidy la* punisljed for Robbery. v 

In Note P. to Glijqaer XXlll. Re.astms are aRsigMe<l for not- punishing niejiial Servants Cliiipter XXllR 
who before the Expiration of the Term for which tlie\' are hived <iuit tlieir Kiuployvr, 

CoiLsidering the pecniiar State <»f Soeiidy in thf Fust, I think a Law is required to prob.'ct 

lx>th the .Mastiii* and tliO S«‘rvants from nnjiist Treatment, fifteri are the hu'iner put to 

very painful Incomeuuaus* and Animvainrc by Servants refn>-Ing to go ii> a dintant 

Station t»n tlic vtny Kvo of Itepartun*, altlunigh they had received siiflieieut N(»iice, aJid 

were before iiiclin(‘il to aeeonq>any' tla‘ir Master. Serviud.s, on tbir oilier Jlanrl, may b(« 

turned off tm tJic mere V\ him of the Master, at a Moincni’s Warning, at any Distanec 

from their Homes. To c(»rreci the Evils in .Sf»nn; I)egi*t‘e jittendaut on eaeh, I sJiould h;ne 

recommended tluit a. Montids Notice or Mouth's l*ay he given, or a Fine imja)se,d to that "* 

Amount. 


As far as the TaiAv gots in reference to OtreneeM relating to 'Marriage, I do iiot tliink that Claiptor XX^. 
there are any Ghjections to it, Imt 1 do think that tl»ere are. many' ()hjectitui.s hj its Omis¬ 
sions. Laws are framed ft/i* Rules of Action, to punish frimeand govern so/'ial Inlert cui'K'. 

A.'s the Enm.'tment stain’s the most sacreil Lmav of Snei« f \’, tliat of .Mairiage, is jsninitted 
to be Anohdul, and the Kngli.di in fiidi.a an^ altiweil if» tJu<*w <»tr that legal Ib'straliit 
Avliich governs iliem in Englind, and bj live with the. primitive* Habits ami Manners ».»f 
lo&s civilized Nations. Punishment is left to Society. Surely the Kffoet of most Jjj.nvs in 
to govern Gjunion ; and will not the. Dpinion of Soehdy change w'ith tlie ('hange of the 
Law'? I should fear It w'ould, and the Siib’pcts of that. Nation whieli v.'dne snml ivinfnrniK 
to the sacred Law' of Marriage more, perhaps, tiian any 4>t]ier in the Worlil, may' heuce- 
forw'iird Ik* ])ointi.*d at as Kxamplc.s of t lie i te/ev-e. ^ 

Polygamy is so far alloAved to the English in India, that providefl no Heiadt h practised 
no Penalty' is enactejl for the t.Vinie, Uie bamdui r'lleiits (d* whielj it is r!e*'<!Iess to specidate 
The Advantages resulting from its Abolition are ffjivilily' touelu*d nji<>ii by that emi¬ 
nent Lawyer and Historian Sir James Maekintosli in ]/is Hi.siory of KuLdand, in a passing 
Remark upon the Abolilion of SIave.H in France, w'liich. In* says, w as “ the only* Hisovih r 
“ Avhidi on the Continent disturbed the KnfranciiiM-meTit of J’easant.s, the iimst extrusive, 

** fiyiotless, and liencficent Jhwolution recorded in History since the delivery of Women 
from perpt^tunl Lnprisonn- nt and umfontrolled Slavery' by the Alxditioii of Polygamy." 

And yet this Practice may l>e renewed to a certain Extent. 

The Provisions and Pnnciple.s upon wineh the Law on Hcfainatloii has lx5fjn franieti Chaptor XKV. 
appear most excellent; and all that can lx*. sai<l has lx;cn said in that very' intercMtlyg 
Note R,. 


The Law on Criminal Intimidation, Insult, and Annoyancjc will,! think, nioet evi-ry Chapter XX 
Ofliaice of this Description ; and tlie last Clause, 488, i.s jMirticularly appropriate to the S.O* 

Vice of Intoxication in tbia Country. Tlie Offence herein provided for is not punishable by ‘;/ 

the old CJode. 

I have offered the feregoing Remarks in all Humility and with the greatest Diffidence, 
aa the Result of buf thifdi..parUf4 Study which Oecutiatioii in other Duties will only allow 
of: th^ lifliiy l» conlidmd!^ K it is remembered that Men selocttefl djir 



y? 






tbdir Talento l»ve devoted tmdtvided SOma tgaA ■ at 

titisW^ • ■■ ■ ■\-. •.,,. ' ^ '^'.■:v.4';'-f: 

Tko Oreatnesa, tlie Boldneae ot the UndertfkiQg, asiA it» J^peamt^,-Coa»i 
vith which it lute tjecn framed, must nee^ entitle it to ^the higheti^ AdinfratiiW.MMa 
Praii»e ; tlic» voat Difficulties to be overcoiue in framinjj^ a Code of Laws for luany varkilia 
Classes diffcrin<j so esHeutially in MitiuierH, Custom^ and Feeliug» the whale Plan adopii^d^ . 
the Perspicuity of the Long'uage, iU useful Illustrations, and those most valuable fToteo^ 
may altogether rank it fis the Fii*st Pro/luction of the Kind in any Ago or in any 
Country.. 

Holding this Opinion theicf(»rc., 1 consider, with the few Exceptions Iterein mentioned, 
tliat ill this C\>«le Provision ha.s heen iinwle for all the different Offences wliich are pre¬ 
valent in India, that the j#ro[)oHed Knactments are necessary and well adapted to the 
Cii’cuinstunces of the Country, and to the Habits and Feelings of tlic People afleeted by 
them. 


({Signed) G. Gibkrne, 

Acting Second Pui.sne Judga 


Mixcti: }»y Mr. Pvxk on the New Pexal Code. 

, Bombay, 19th March 1850. 

It would appear from tlic? T.ietter <if tlu? Secretary to the Government of India, dated 
13th April 1838, that it is not reqiiirerl of iis t<i otier an ahstrae*t Opinion iipfin the Penal 
Code, but rather to confine our Examination to the Manner in whiidi the Thietrines pro¬ 
pounded have be(*n reduced to ]»ractieal Utility. 1 have, in the Discharg^i 4>f the Duty 
iin)>os4*d upon me, made sikjIi < Jlisiirvations on each Chaj>t.cr as suggtwted themselves after 
an atteiitiv'e Perusal of the Co<le, 

(Signed) Joiix Pyne, 

* Acting Third Puifuie Judge. 

Minute by Mr. Pyxe on tlie New Penal Code. 

The TJniit of Six Yi'ars within which a Fine may be levied, is c!ii]culated to dis(‘ourage 
the Imhistry of a lihtM-ate.d Culprit, and hence to vlcfi^at < hie chief End of iVinishincnt, the 
Itcfonuation of the Oircinlc*r ; and the final Provision of tlie t’laust*, that tlie Death of the 
Olfciuhn* diies not discharge from liability any Propei'ty which wouhl after his Death be 
legally Jiabh*. for bis Debts is visiting the, Dtleiices of the Delimjncnt ujion liis C^iildren or 
Dcsijcmlant.s, who may not be in tlie rtsiiotest l>cg!*4*c cnimeete<l with his Crimes. For 
exaniph', A is punislasl witli 1 mprisonimait and a Fine for committing the Offence di*scribed 
in tUiuise 19(>, ami at the same 'fiine <»f Seutiuicc is jiosscssiHl of no Property beyoml the 
Imphsnenis of Agriculture or a joint Share Lu Ma**hinery for eiUTying on tlie Trade by 
which he liatI subsisted himsidfand Family, The Expediency tjf levying tlie Fini* im]H>scd by 
Distraint of the saiil Arli<*les would be at least qiH'stioiiahle, but su}>posiiig this Clause to 
be ado]>teil. it will lie evident that the <.)llemh‘r has sjilislied the Law w ith resj>ect to the 
jHJCHiniary l^irt of the Punishment to tlu' vmy utiiu>st of his existing Means ; these may, 
Jiowe>'er, have, ]iroved iiisutlicient to si'cnre him fn»m the Provisions i>f Clause and he 
therefore in his Person pays the niaxininm Penalty of liiipri.soiimeiit for Uis Offence. As 
the Fine which may he imposed is uiiliinite*! in Amount, the Savings of Three, Four, Five, 
or Six Years may !><•. im mi/re than sutlieu'nt to nic<?t tlie Penalty incurred, and os it may, 
iiideetl must he, levied by Distress, what possible Imluccineut is hehl out t(» the liberated 
Offemha* to pursue bis fm iner C\*i]ling, the whole Advantages derived from wliich are, as it 
were, Ibrestalled ? So lar from luiviiig any Motive t<i abstain fixuu l^rime, and raise himself 
to the Pi>sitLou in S«iciety from which he had falitui, his Efforts for Six Years are 
puf^alyzed, and the llahits of Industry, whii^h ho may have acquired uiidei* an eitieieut 
System i>f Prison Discipline, or the honest Kt^solutioii whicii may have been forcetl upon 
bim, and wliicli the recent Re<x)lJection of tln‘ Scliooling he ha<l undergone might 
constrain him to <iarry into operation, xvill be suffertHl to siibsiile if the 3 ' are not unfortu¬ 
nately suppl}uitt‘d by vicious Course's springing out of idle Habits, juid the de.s|>onding 
Reflections cousc<|uent on the luability he experitmeed to raise himself fi’oiii the Depth 
of Povi'rty. 

Though Tnst.'iuccs, no tliaibf, w ill b<* met wdlh wIutc the Cu[»i<ltty of the OflTender may 
infliienci* him to withhold the Payiiu'ut of a Fine, pixderring the Maxiinuiu of Iiuprisomnent 
to parting with his Money, it wtailtl seem no <litiiciilt Matter, under the gimcRil Power 
given of subjecting Dist ress any Property he may |s.».sae.ss, to levy the Fine at once, or 
if Projierty ixuilly |K>sse.sso<i hy him was tMnceale<l, to render it lialile in default of Payment 
W'hoii discovtuvd withitx the prescrilaMl Time ; but ns, iov instsvnee, wdiei-e Cupidity ia tjie 
Spring of ^iVjCtion fifty will 1 am of opiiiiou occur where Inability is the Bor to com¬ 
pliance with tUi:> Court’s ANvard, I am dis|.>oseLl to think that the Fine should lie considered 
merged in the Oomiuutation liiiprisanineiit, where Pro[.^rty e.suinot be attached during t^e 
Time the Sentence runs or is not jiroved to have been conctialed or fraudulently transfenped ; 
in shoi't, that tlie liight of levy ing the Fine by Distress shouhl not have a prospective Efieet, 
ftt the imminent of reivdering a Man's Labour unprofitable to him for .90 ling er 
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I te#^tmg in thnwM&tiai Qaatlficaticm n{M>n iMrbidhthi« Innova^ 

^_I llh^ded^ prtiibe the Offendff^r in the nt^ aensiUve Patt/hy nliiking 

A Foitkisi orfiie ill-getten Aeqaimtion, 6r, ifrightfhlly acquired, diabulree ifum hia 
.Cmen iw Wealth which he prizes liigher than his personal Freeiloin. ISther One of Two 
l^eelings may be supposed to impel a Person to snch a Course of Conduct, viz., Oitf^icUty, 
or the more laudable Desire not to leave his Offspring destitute or ciu*tnil their Patrimony 
hy his Criminality of Conduct; in the First assumed Instance, Death has removed the Victim 
of the Law from its Operation, the pecuniary Satisliiction demanded as rtw Penalty of 
Avarice is voided and rendered null; in the Second, the Benevolence displayed by the 
Culprit in suffering the Privation . of Ijiiberty in Expiation t>f his Offence rather 
than remotely injure his Children or Succmsors is deserving of Imitation; in addition 
to wliich it apjHsars to me the most grievous of LaM\s, save perhiifm in State Offences, 
that the Forfeiture of Rights should be extended to the CJhildrtui or Succ^essors of a 
Culprit on account of Offences wliich may have been coniniitti^d Ixjfore their Birth, or in 
which they were in nowise Particijiators. As the Enfonn;nu?nt of Fines by Distress 
belongs to the Code of Procedure, it would be out of pliuxi to discuas the Subject now, 
though Doubts arise as to tlio Practicability of cariying such a Measure into effiM^t by 
summary Process, among n Community where the Subdivision of ProjKirty and Talent 
Rights of Individuals are so commonly me.t with. 

Were “ grievous Hurt limited to the First Seven Definitions of that Offtmee, the Right 
of private Defence against an Aasault by which it might reasonably l>e apprehended tnat 
such grievous Hurt would take place might be taken as a Ju.stiiic^itioil for Homicide; but, 
under the right Designation of the OHence, it is, T think, aliowdng t(W great Ijutitudc to the 
Right of private Defence to suffer a Person to resist to the Di'ath from a Four of receiving 
an Injury whicdi may render him unable to foilitw^ his onlimiry Pursiiiis for Twenty 
Day& The Nature of the Assault against which a Pt^reon in Si'lf Defence acts must be 
taken into consideration in extenuation or aggravation of the Homicide, ami the 
Intention of the Aggressor will always be much more clearly dcvclo]»ed by the Instrument 
made use of and other Circumstances, where permanent bodily Itijury is contcnqdattMl, 
than where the Fear of the assaulted may magnify the Assault into the Apprehension of 
grievous Hurt. It ap]>ears to me that scarcely any Assault can V^e oomiuitted wherein 
the as8ailed.niay not justify an Act of Homicide under the right Definition of the Offence. 

The Fear of being wrongfully confined for I'hree Days is made sutficient to justify 
Homicide in this Case. The Provocation of injuriously restriiiiiing a Person of hw 
Liberty is unqiicBtionalily an Offence of a very grave ( Jliaract-cr, but it is of no uncionimon 
Occitrrence among Lnndholders, subject to the IjUW of Ooveiiimcnt but bolding Esiaties 
♦Rent-free, to subject their Tenants to short Perioiis of (Confinement, while they may 
be settling with them or others for Arrears on the current Year's Kent. To leave it to the 
Discretion of the Tenant to determine whether the (Jircumstances are sucli ns will justify 
him in the Commi.ssion of Murder is, 1 am of opinion, ])lncing in the Hands of a Person of 
vindictive Feelings a Right of Self Defence which may lead to lamentable and irreparable 
Abuse. 

** Grievous Hurt," for the Reasons nssigned in the foregoing ObsM*rvalions, docw not seem 
satisfactory as a justifying Cause for killing the Trf»4pasHtT. I'lie (^iinliti<;ation contained in 
the concluding Paragi-aph of Clause 75 may act as a restraining Power, but not in all (^nsea, 

I apprehend, wdth sufficient Effect where the Right of the Person inva<leri to repel the 
Attack by Homicide i.s reco^iiztsi. 

The Provision contained in this Clause appears to be that the Intention of the Aider 
and Abettor must concur with the Act in order to make him amenable for the Offence 
committed, and that the Knowledge of this Intention can only be discovered from the Aider 
and Abettor himself, as unless he confesses that he knew a c<i!rtuiti Offence was likely to 
be committed during the Perpetration of another Offence, he cannot l>e convicted of sny 
' Participation in that Offence, however iii<licative his overt Act may lie of hi.s proWble 
Knowleflge of what may take place. The Illustration (a) has put the Question lieyond 
Doubt that the secret Thoughts of the Abettor must first be elicited before his can be 
convicted of the secondary Offence, which may arise out of the CoramiHsion of the jirimary 
cna In the Instance of Theft, it is provided in Clause 367, “whoever conimitH Tlicft, 
liaving made Preparation for causing Death or Hurt,” &c. Ac. llic Preparation here 
alluded to is the Offender having provided himself with a Pistol; the Oliject with which 
be has provided himself with this Weapon, whether to cause Death, or Hurt, or Restminf, 
may not be positively known to his Aider in the Theft, who watches for the I^riKmc^of 
facilitating the Theft, and if he denies that he knew it was likely to firoduee either of 
these three'Effects he could not, I apprehend, be made a Partici|)ator in the Offewat, 
though, undur the or^nary Interpretation whi^ could be given to such an Action, but 
> little Donbta could be €»ltertiiined in the Hind of a Jury that the Aider must have 
titai the Olgeet with wliich his Comrade aiined was to produce^ One of the Throe 
BVents aberee'^tun^^a^^ Where Resiilta ik> 'iiatiiiulfyMlow the ICeans used to produce 
. as lu Doubt on the Uhid of Hwor Fulflliiient, l am inclined to 

it ahotild be t#iii fiir sMtttid thst the Ahler i& Ckime knew that cnA Reei^ 
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ward to take 'p]aoe> m %•' 

Dabt^jr It^ay be unadvisable .tO subject aH'Aider tjO^^jlpjlwp M ^ 
liave^Migated to Murder' or was p^o»e^t 

conuuou DuHigu watching for the IVeservatioill' of bis Accliim|pa|^ 

the Puiiifthrnent to Half the £xteiit of tliat which is provideSTfor HiolDnbxico 

An 011i(je.r having Authority to commit Peraons to Conhnenl&iit, j^nd who kee^J 
Personn in (.Joufinciiient, knowing tliat in so doing he is acting unjustly, does in otfai^^ 
WohIh wrongliilly coniine such P<*Tson ; the Fact of his doing so umler Colour qlOfiioe 
b(; roc;tnvt‘(i siH no Mitigation <>f the Offence, nor should his holding ofiicial Situation 
})rolc<;t him from the jicnal ( JoiLsequence of sucli illegal Act more ilian one not clothed with 
Autlifu ity ; i-tliink thi'.refore the Provisions of (clause »S3o, with the Exception of the 
luinimum l^uniHlimeut, iiiiglit be made applicable to tills Oflence ; unjust Oouhnemenf by a 
constituted Authority is as grievnus an Injury to the Snfierer as wrongful Conimement 
by one out of Autliority. 'J'hc gi*iiduat»Ml ,^de of Punishment aa^ordiiig to the Period 
of Con fj lien lent is well adapt'd to IIm* Otfence, for should the Confinement extend beyond 
Two Years it is ovideot that tin; Penalty contained in this CiauJ^ would bo a very 
inadefpiato Puni.'fluneiit. 

The Punisliiio'iit ben; provided does not a|)pcar to mo siifRcient to deter Public Servants 
in chiij-ge of Ooverniiuiiit Money from (Muployiiig it in any lucrative Speculation wliich may 
tempt tlieiii to infringe the liiiw. 

The. Paellltif.H which are alforded to Public Servants of purchasing Grain and other 
Articles wliere the lb;venue is taken in Kind at tlic annual Sales will receive by this 
K(‘gu)ation, I am of opinion, no siiiJieient ('heck, ainl I should accordingly be disposed to 
incnsise tlie Ptaialty, the Clfence bi;iiig one which can only affect a Fraction of the 
Community, which ulinost iinpcrccjiiilde Fraction ha.s legally bound itself not to transgress 
in tiu; Particular noticeil. 


The Clfence denote<l in tliis (^Jjins*\ tliongh a Contempt of lawful A uthority, carries with 
it no iiioraj 'J’ur[>itudc, and shouJ<l not, therefore, I am of oidnion, he punialied with 
rigon>u.s liiipriMoinnent., iiHainiiing this to be. liiifaiHoiuncnt with Hard Labour, or attended 
wit.I) oilier degnwling (yircuinstances. The (.)bject conte.inplaied does not appear to me so 
likely to be .secured as by rc([uiring VVitiu^Hses or otlams to enter into Kecognizaiuje or. 
Securily, wbicli 1 conclude this Provision preclude.^ Public Authorities from demamling. 

A Mainlublar <ir (^<»olkunii'e is legally bound to deliver up a pnblb' Paper to the 
Colle<;tor, luit which, from having faisitied or other Causes, he may decline to do. By our 
Reveiuui l^aw such llefiisal subjects the Detainer ofthe.se Papers to Imprisonineiit until he 
delivers tlii'in up. To substitute Oik; Memth's Imjirisoniuent in lieu of ilic existing Penalty 
Is not only to render the public lu*ct»rds of (h»vevnmcnt very insecure, and liable at ail 
Time.s to be witbliehi, but to create serious Inconvenieiico, if not positive Evil, to the 
Community, particularly the. AgrieuKural PiH’tion of it. 

Under our Itexcmie Laws specific IVnalties arc provided in eases of Non-compliance 
with the Orders (»f J*ublic Sln vants to furnish Information wdiich may be rtapiired. By 
So(?tiim 25, (;iau.sc iM, Regulation lb, 1827, a Ptjrsoii enjoying Land Rent-free shall 
have, it nssi'sscd to llie Public Kevcmie if he does not produce his Deed of Exemption 
for Itcgistry on the Deinaiid of the Village Ac(*<uint/int. By S<iction 38 of the cited 
licgulation/LamI hold e.\em]>t as Jaghoor .shall be. liable to Re.sumption and Assessment 
if the liifornuition calle«l for in Clause 4(1 of the .said R(;gulation is not supplied, which 
Information 1 conclude t(» be of the Description sigiiitied in Illustration (a; of the Clause 
in iho Margin. It is not consistent iliat both tlu'se p]nfutiiients .should continue in 
ojH^ration with respect to the Provision oi' mwv Coile. T think the Pow’cr of 

enforcing rlijonnia Imprisonment against Thugurdars and other respectable Landed 
Proprietors shouhl not be jH.‘rmiited. 

A Statement, as defimal iiiuler Clause 23, “ is made under a Sanction tantamount to 
an •Dath ’ when it is ma<le after an Aduumithiii to s|M'ak the Truth.” This Admonition 
to speak the Trutli cannot, I conceive, have the. same stringent Effect uj>on the Conscience 
of 111*' Person admmiisheil as if he wt»re voluntarily to bind himse.lf by an Oath, or 
Snnctimi tantamount to an Oath, to speak the Truth. Acting under such an Impression^ 
or, jierliaps nmre correctly, Delusion, a Pe.rsoiv may state as true what he knows to be 
false, without violating, as he may eonsider. the Precepts of his Religion; and will have 
no moi'o Hesitation in signing such a Statement, especially with the Fear of Imprisonment 
lieforo him if he dot^s not, tlian he won hi in supporting naiy inconvet oral Statement 
Unit ho may liave given. But, since th»T Law declares that a Statement preceded by 
an Admonit ion to R))eak Truth is to Ik? viewed as given under Sanction of an Oath, the 
Person so stating may, by Clause 188, be proceeded against for giving false Evidence; 

thus, fiiun acting undi^r a MisiKmception, must receive One Year’s Imprisonment 
That the Co<le recognizes a Distinction between the Force of an Admonition to speak the 
Trutli and the Act of a Person binding liimself by an Oath to speak the Truth, is evident 
from Ahe (Circumstance of a Refusal to |)eifonii the latter Act, subjecting the Recusant to e 
Penaltj*, ■which woiilil be su|)erflaoiia if the Admonition to speak Trutli given by nn 
Authority leg^illy comi)etent to require that an Oath to s{>eak the Tinith shall be taken 
were of concurrent Force ■w'ith the Ottth itselC ^ ^ 

With reference to uiy Remaiks on Clause liS, I question if the Penalty hmt provl^. 
is sufficiently iseyera , 
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irhich My tender him lil^W 
^'ia viidted mndb^ Severity ae raodng an Offender 

imst ^nei^ involve harbouring, who may Imve Ima oonvieted 
'Office, % One who 1 m brought upon himself Imprisonment for Life. As 
tfaM ia-t^ PuntSbnient laid down under the Oliaptor of Offences against Public JuBtice 
fiir rmcK&Bffs^ Person from CastcKly in which he is detained in pum^iance of a Scntenix» of 
ft'Court of Justice, I conclude tluit Offence is embraced iu (Clause 173, If the Person 
idditig in the £aea{)c is an Executive Officer of Justice, Provision should, I tliJnk, be 
xoade for eiilianciiig tiie Penalty against liim. * 

^ifli rdeteiice to the Ileniarl^ in Chiuso 173, I think this Puni.slunout inadequate to 
the Offence. 

5 Without being acquainted witli the Provisions of the Code of Procod\iro witli riiforenco 
to tliis Clause, it may Ikj jiivinature to say J w'ould make the Rule absolute iustcad of 
dependent ujion IlisfdK'dicncecausing or teinliiig to cause l)ang»T; as thoiigli the Ilestrictiona 
may at Timo.s be vexatioas, but wbicli before Pi*omulgation might roceivo the 8an(^tam 
of the Su|)erior Cmiit, lowd C^imnnstnnci's may require tliat ]m)rnpt OlwMiieniH) should 
be paid tosticli Directions, the Nou-!U‘q\iiesc(UK;e in wdiicb,—tliougb, if another Offe.nee te 
committed, the Puuishmiuit may be cumulative,—may oo<insit>n iiir more Injury than the 
Penalty and Fine may expiate. 

Under the Provisiotis of Clatisc 57, the Excn^ptimi boro given ('an scarcely be aeied on 
without o|H?rating injuriously to some otlier Party, eiiluT directly or indirt'ctly. In case of 
a forged lleeeipt, a Pri-soncr, by fabricating fnlst* KiVid(*nce, might save himself ffom CJon- 
viction, and thereby give an undeserving Valm* to the f(H'g('d J)oeunient, to the Pn^pidico 
of the Prosecutor. jSucli an Offence, if dctceU'd, might fall Mitbin tlio Lino of the 
Exception, but the very recognizing tlit? Kight of fabrieating false ICvidence si^enm to me 
holding out somcwliat an Enwairagcment to its Ado|diini. In Cas(« of 'J'lirft, ro(*«'iving 
stolen Go(jds, Pcirulatioii, Extortion, A'c., if (■onviction took ]hiC(* tla* Offender M'ould have 
to refund in the Shape of Fine a Portion, if n(>t all, of tla' ill-acquired Propeily, wliicli, 
under the Penal C^xle, is destiruMl to compi'iisatc tlu', injured Party. Tlie Kabriwition of 
^fidse Evidence, if siUMU'ssful in procuring the Acquittal of tl»e Ollender, would cause Injury 
to the Person plundered, by dtqiriving Inin indin.M'tly of such Portion of the Fine as might 
have btten awarded to him in satisfaction of bis Lossi's, and wiruib might b(* n^eovcTial by 
Uittress from the Mai ('factor’s Property, 'rbe Right of pleading Nol (biilty can lu'vcr ]>e 
denied to a Prisoner, or Exception be taken at a n(*gative Declaration, Iiom- ever broadly 
expressed ; but when in aid and support of liis l)('niai amdluT substaiitivo Offence is 
committed, 1 cannot think it should have the liaw's iSanction in support (jf it. 

The Extension wliieh 1ms licen given to tla'Pra«^tice of llie Kngdisb eff Evid(UKMj 
by the Deiinition (/f wlmt coiistitut(*s fabricating false Evid(‘nce in (laiise ISP cannot 
&i]i 1 should coiiccnvc, to produce the iiiost l>('ncficial Ib'sulls in the Administration of 
Justice; but I shouhi have s»inie Hesitali(»n in saying that (?V(TV J)i(’laration, unless the 
Force of this Term is narrowly destined, tlmt may Evid(‘ncc of any Fact in a (!onrt of 
Justice should subjt'ct tin? Sub-scrilair to tin; Penalty liere providc<i, tlraiglj li(' may lie 
aware that its Contents are not tnu*. A ,l)<‘cJaration w liicii a Court of #lustic(t is liouiid 
to receive a.s Evideiufti of any Fact is not, 1 think, siiHiciently pre.cist'; it d<j**.s not either 
8]>ecify that the Declaration is e((iiivalent to an Oath, or docs it icqtiiiv! that it shall lie 
legally administ<jre(l; Points wdiicb, it S(;c*mK to me, should Im! distim/tl}" mentioiu'd. 

it Ls, 1 think, a just Distinction that So Jong as an Act nisfn in htm IvimfUm it in 
“ not jiunLshable, but inimediately when an Act is done the Law judgi's, not only of the 
“ Act done but of the Intcuilion with wbk-h it is done.” Tin; Poss»*Ksion of a Still is no 
Offexiee, but only lauMjinc.s so when it is for llie Purpose, of I >i''tillation contrary to Law. 
The Difficulty of proving the Purpose unless some overt Act iak(^s pi,- uh* will alway^lie 
great; and when this Act ba.s taken placii the Olfence is brought under tla? Provisions of 
the preceding Clau.s(i. 1'lie Prohibition as it now stands i.s still (?al('ulat(‘d to cause A 
vexatious Iiiterferenc*? on the Part (jf tlie EA(Use. Tlu' Ubund/ln'e, for cxain]ih!, may draw 
bis Trees for a St^ason, but from JncoinjietetKy to pay the T,'ix d(>clir>e. doing ho the fol¬ 
lowing Ye^r ; lie may, nevertl)e]es.s, Jmve ihi? InifilementH of his (^ailing in his JhiSHession, 
with the view of using them hereafter when the Circumstances fwlinit of hi.s lawfully 
doing BO; in the meantime, the Ib^teniioii of them may exjiow? him to the Chargij of 
having them in his Possessh>n for tlie Purpose of drawing Toddy. 

The Offence here descrilKid Is Smuggling, and the ih*iiicipal cngag<^d in it may 1 j<? 
puaikhed witli Imprisonment of either Description for a Tenn which may (ixUmd to 
Three Honths and a limited Fine, whereas by Clause 108, whoever sulwtvpiently ftl>q(lft 
tte Offence by assisting the Offender to retain or dispose of the l^ojifirty so smuggled 
may be punished with Imiirisonment of either Description for One Year, and imliinittjd 
Fine; tte Principle is at Vaiiance with other Paris of tlie Code. 

Ae an Offence, viewed, solely with refetcncie to the Revenue Laws, the Puiiishmoni is, 
X think, too leni^t; when considered with reference to the daily Transaotions lifjtwfsen 
, Individuidsi the Pimisbinent appears to me quite inadequate. Tlie Quilt of a Person who 
' malBea vm af a* not be so systcinatic or aggr»vate<l as that of tlie 

Piarsoo who malMaPvaolii^ofStamps wiib the vi0W4of cheaiuig others; but as 
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^7 imprisonment; bat I should be mtW tneUoed ^ 

gritvtr Ligni, and consider it as coming tuuyi' Idte Ghas ccOriaeSei^bed'in Glawii'iipF, 
vhereiu it is provided wlwever uses as genuine for tWt PmyoBs of C|Ating aiqr 
which bo knows to have been forged shall be punished with jUnpriagnment of 
iDescription, which may extend to Seven Years, &o. iic. « 

The Provisions of our New Code arc to the alwve Effect Clause 2, Section 17, K«gtt> 
ktion I t, 1827, apimrs to me more consonant to Justice titan those now objected to. 

By (Jlause 14G, a Public Scrviuit framing a Document incorrectly, knowing it to be 
likely that he may thereby cause Injury to ajiy Party, is subjected to Throe Years Imprison¬ 
ment &C. &c.; but if tlie stime Person after having framed the Documents correctly, which 
Docu’ment is placed un.ler bis Charge, alUtr the Writing with the View 8|iecifled in this 
Clause, ho would, as it appears to me, for this aggravated Offence, receive only 0n« 
Twelfth Part of the Punishment provided for an inferior Offence, in addition to the 
flagrant Breach of Trust, involved in siich a Procedure, the most imjmrtant Interests <oC 
Gwernment may be suerificed l>y Umj)eriiig in this Marnier with Vouchers written on 
Patier Iwariiig a Stamp, the maximum Punishment for which Fraud is embraced in tl» 
very insuftioiimt Penalty, as it seems to me, enacted in this Clause, unless it is essential 
to make so maiked a Distinction lietwemi an Injury done to the Govcrument and any 
otluT Party, 1 am not seiLsihlc of any llc:vson why such an Cftcnce might not be classed 
under tlmse defined in Clause 441; but sim.-e by the iVovisions of Clause 38 the Punish- 
mont shall not be cumulative, unless it be so expressly provided, the Penalty therein 

sanctioned could not Ik; enfomid. xini 

If the Intention is providwl, T tliink the wiine Gradation of Punishment should he pte- 



,Danish DoHnr and'^probably tlic Venetian, tliough no Enliaiicement of the Crime as 
State Offence, might prove higlily prejudicial to Comment', 

The Person nudupumUi/ guilty of the tllfence herein designated npiKoirs to me deserving 
of the Penalties providisd for the Otlenee descrils'd in tllausc 2!)4 in the Illustration to 
Clause 2(5. A. by setting Fire to a House in a large Town causes the Deutli of a PerSon, 
and this is Munler, becausi; lie knew lie was likely to emtse Ueatli. Could a Person 
malUnmidhl propagate Plague in a populous Town without believing it to bo likely to 
cnu.se Death < 1 think not; and would visit such a vicious Offender with the Laws of 

extreme Penalty. The Punishment, at any rate as it now staiuls, appejvrs to me placed 
ill juxtapo-sition with the Penalty provided in Clause 2 ( 51 , greatly too iiisiguiliennt; in the 
one Case Malignancy is the Spirit which animates tlie Offender, in the otlier Penury 



There are . - ,n 

the Senses, and yet it is too friKpiently encountered m all native towns. 

1 (iue.sliou whether the Extent of Punishment hero jivovided is siifticiont; the very Act 
of Tresi.as.s within the Walla of a Cemetery belonging to the tject of Parsec would ourry 
with it Delilemeivt, ami any Interference with the Remains, or an Indignity offered to 
a human Corpse, would he looked upon with Horror, and excite Feelings of Grief and 
Resentment, not only among the imlividual Mourners but throughout the Sect in gen«^, 
08 acute as Polluti<m of a Place of Worsliip could give rise to. It may he very possible 
tol-omniit either of these Offeiiwa without rendering the Punishment iM.-cuinulative by the 
Ckmimission at the .same Time of any other Offence, and I should therefore he disposed 

to enhance the Penalty. tt i, e -i 

It is deeliired in 1 llastration (6):—A, with the Intention or Knowledge aforesaid, 
relates n'dUting Tidings to Z, who is in a critical State of a dangerous lUneM. Z dim 
in e.onseipie.ucer—A has committed the Offence of voluntary culpable Homicide. It is 
manifest that such Tidings may lie coinnmniwited without a Particle of Malice, and still 
with the Knowledge that the Narrator Is likely to caase the Deatli of his Auditor. The 
Truth of this Position appears to be capable of being illustrated by a Piuisage I latdy 
met with in the Memoirs of Sir W. Scott. I allude to the Coudemnation of a Work-W 
Sir Walti'i’s by his Advisers. Mr. Cadel writes“ If we did wrong we did it for the 
" best. We felt to have spoken out as fairly on this as we had done on the otli« 
“"subject would liavo lioen to make ourselves the Bearers of a Death Warrant;” aftd'' 
Mr. Cadel afterwards expressed his Opinion tliat Sir Walter never recovered it. Tlift' 
Consideration of his Friends deterred them from harassing him by the full AnnounoemeBti 
of their Opinions; hut, allowing for an Instant that they had done so, and the 
contemplated by Mr. Cadel had followed, I would ask if such a Gonsumiuation riioald' 
have subjected them to be branded as Murderers? 

One of .^he difiti«g uinhing Features of the Ccide, witerein it differs &oin,,itbe JUtK‘;^ ' 
Englaad, tlw sulfjecto Offisftdstt 
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wkesi addressed to Communities more sensitive and alive to tkis Description of Annoy- 
'•Skoe. An Indignity offered to a Person in a more caviliaecl State—by a Reflection upon 
hia lifitegnt^', an Imputation iipon his Courage, or a Stain upon bis Hcuiour—nii||pbt excite 
in the of sucli Men sadden (Justs of Passion which the I^iw scarcely might con¬ 

trol ; but upon the Mass of Indian Society the Refinement of Feeling which l>arl>s such 
.Attacks is wanting; and no Oestui'CK, Words, or Signs could, I cotieeive, raise in their 
Hinds that Indignation of Feeling at unmerited Reflections which wotild /lustify the 
Commission of volimtary culpable Hinnicule, under the Pica of *" grave ** Provciaition 
emanating from such a Cause ; and I ivni tln'refore dispiwed tt> tbink, tnun the ObtuseneKS 
of Feeling which pervades the Cf>niniunity on this Head, that the most gi-ievons lleproachcs 
would not exonerate the Party otFended from the Guilt of Miinler, if hi injseiitiiig tlierii he 
made use of any deadly Weapon with the Inteiitiiui of ]>rudueing Doiiih ; and it is, more¬ 
over, highly essential to the Seciu'ity of Life, that no sucli Ojiening of cf»nimitting Murder 
under a Mitigation of Punisluuent dependent upon et>ntiiinoHoti.s Gestures, coniemptuouH 
Actions, or insulting Words, should l:>e held out to tlie nntivc Gi>uunuiiity, as, from the 
inbred Tendency of the lower Clavssos es]»ec:ially to give unr»‘striiimMl Freedom to the 
moat indecent Invectives, the delilH^rah* Murdertu' may, by the Fxercise of* a little 
Ingenuity, reduce his Offence to the (Jnule of Manslaughter; and 1 am cpiite dispos<al to 
concur with Mr. Livingstone in the Extract cited in Note M., that no Words wdiatever 
of DerLsitm or Contempt, no Assault or Pattery so slighf. as to show that the Intent was 
not to inflict great bodily Harm, shouhl be rcivived us any Palliation fi>r Homicide. 

With respect to voluntary culpable Jit»inieid*‘ by (,\)nseiit, the Exe 4 »pf ion in favauir of 
Suttee rt^sts, yierhajw, m4>re upon Grounds of Ex]>edieiu‘*y than any legal Pn»prie(.y ; but 
with regard tf» all other Cnse.s, wherein Suicide is committed at the Persuasion or Insti¬ 
gation 4»f another, the Malignancy of Htairt whi4*h 4*aii pr4»pos4^ KU4;h a Step doc's not, in 
*iny Opinion, render tht^ In.stignfor a fitting Object for an;j' iH'niiUicy. The 'Distinction 
drawn is one, too, wliich may p4>ssibly taken Advantage of with Success ju 4lereaiing 
the Ends of Justice, os in how many Instuncc^s^ in Death by Poison, on the Detectitni of 
the Murderer through a Chain of Evidcuic*? which c:ni l4*a\c U4> Doxilit of his having pro¬ 
cured the Drug ami iHien .S4*en in Communication with the. Viirtim, may lit* n4»t pleiui, in 
Bar of Capital PunislimeMt, that the Potion was administc^iHsl with t-la* l)4'4^tsased's fr(*e 
Consent? and as, in the Plni*alit.y (»f (^is 4 ‘s where Ih-ath is caus4*d by frc<r (%>ns4‘nt, <udy 
the Partie.s themselves are c«)grijzant of the Act, lipw' cliflicnili may it prove to r4*hut siKth 
a Plea ! 

It is to be collected from tliis and Hie fnllowung C’luuse, that D<*ath causinl in tluj 
Commission of an ilh^gal Act, howt*vcr rash and h(H‘dlc.ss that Ar-t may be, if iK>t f;on- 
teinpliited }»y the Cfferuh^r, i.s tiot Hoi.iieidt*. It is jiossibh* to conci'iv*; (Circuitisiances 
under which the Ravishment of a tleliwite Woman w'ouJ<I in all l^riibability be att<'nd4*d 
with fabvl Consequencc^s; and In.stanws arc not w^'lllting, wh<‘n‘iii brutal Kxcit(‘iiient hfis 
led a Plurality of Rjwislu'rs to vi«^)lat4‘ a Woinmrs (Miiusiity'. To cans** Death by such 
Means apj>ears to me an Offence ecpially grave with voluntary culpable Homicide. Tak4', 
£5r>rexample, Ra]>e committeil on an.Infant Six or S<*v4m Y<*arH of Agi% fr<an which Tlcrath 
ensues.^ A recent Csise of this Kind lias bc(Ui befoni tlaj (.^»urts. Is any Ih-nalty of the 
Law t/io rigorou.s f<ir the rewdting C-naJiy of such a flagitious C>ir4m<‘ci? Inslaiiries of 
lustflil Violence, when a reckless J>isregard to (^oriKe<ju4'm;es is iijanifc?ste<l, 1 think tlu^* 
Punishment of Death, Transportation for Life, or jm}>ris4)um4a)t lor Life, should phi^Ml 
at the DiBcretioh of the Judge, who would be guided by tlie (.‘ii ciimstaruMJS 4)f the CVise in 
adjusting the Sentence. 

This appears to me to l>e one of those C’ases in which, if l>4*ath takes place fmiii the 
Effects of an Intent to cause Misoaniage, it is diflicuit to distinguish from Munh^; nml 
1 do not consider that the combined INmjiltics providt^tl in ibis Clause ami (.^lause 
are suifleient to ensure that Degree of Cautif»n which the PresorAuition of human Life 
demands 

■ The Offence descrilicd in this Clau.se appears to me of a dec|M»r Dye than the one 
dc^flned in the preceding Clause, and yet, if not aggravated by “ Hurt," i.s not liable. Ui 
ainy greckter Severity of Punishment. If the Ofienoe is coininitUd wdihout the free 
G^naent of the "Woman, Punishment miglit, without any undutj Harshness, be dciubh^L 

The minimum Punishment with referen<*e to what constitutecl gi^ievous Hurt und^flr 
tlkit Eighth Deflnition Is, 1 think, too extended, A very trifling Injury to the Hand or 
Foot may prevent a Clerk or Tjalmurer from following his ordinary Pursuit’ for Twenty 
Days, it may, in fiict, not prove of greater Severity than a Hurt,” which, in conjunc- 
tk>B witSt Extortion, is expiated by Gnc Yearns minimum Imprisonment; it may hitm 
severe than auch a Hurt, Imt owing to constitutional Peculiarity may preclude the Suf- 
'ferer from following liis ordinary PurmiitB for the Tim© specified. 

. T ebeuld gpefepi m lids tuitigated Form, to see the mixiimum Punisluuent oniitt^ed. 

0^3^^ until tte Expiration of a ciiertaiii Period after the 
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Inja^ jbfly|))e^ inflicted^ and b& t^vial Hioilv iff 

to be brought under the Claea of Hnrte or gi^ona Hurto,— *m € ^ 

the Beault muBt pn>ve tlie Criterion. If under the E^th XXefoiition a Pereon^^ 
voluntarily oaase au Injury by the Puncturee of a Pin, wUoli Injury should turn 
be. grievous Hurt/’ a very venial Offence cannot be dismissed under less tim Ope 
Year’s Puriishineijit. The Definition of “grievous Hurt” is so specific, find the Buie 
80 absolute a^i to tho Puiiisliuicut, titat if the Pact of “grievous Hurt” is made out the. 
Offence is completed ; though, in cojitmdicti(jn of the Principle which elsewiiere goveisns 
Acts, the Jiit(jntion was at variance with such a Kesult. To a}»ply the lllustiutionus (^, 
(u), (v), Clause 363, an Offence i.s eoiuinitted in each of these Ciises, contingent, liowevar, 
upon the Imiyression of tht? Offcnih-r as if> whetlicr he was committing an Offeiico: carry 
on the Parallel, the Iinpre.-isioiL on ilie Persons Mind who punctures anothfu* with a Pin 
is that it will not produw “grievous Hurt,” but it turii.s out contrary nevertheless; if, 
in the lustaiice <if Tln'ft, tlu* [ifi]/r<‘ssion on a Mans Mind that ho is eoinuiitting bd 
O ffence, is tosiiield him from the Cojise<[uence of an Act which otherwise w'ould JIhj TTi^, 
the like Consideration .‘-honld be cvti*iifh:i.l to a Man who commits an AK.sault, W'hich h^ 
coiiceive.s will only prodis-o Min t, when it, in fact, produces “ grievnui; Hurt,” 1 would 
also reiniirk, without Levity, that under the Defijiitinn of the Kightli Head, Disesaae 
voluntarily comininncated liy .sexual Intereonr.se would lay tim Otleiider, if not open 
to the J’emiltie.s of this Clause, to tho.s(! of (3ause 31!), iiiul submit whether “ giievoUB 
Hurt,” arising fni o the Indulgence of Pas.sion l)etw'een the Sexes can with Propriety 
form a Subj<H;t for Penal Law. 

Kidnap|)ing is a (Viim^ so injurious t.o Society, nmltT either of the Definitions given in . 
Clause 353, hut more f)articularly from the 'rerritories of Ihti i^ast India C.>ni]>any, that 
lam ineiined to thnik the Pnni.shni(‘iit Inie )»ro\ided is too mild for the Magnitude of the 
Off*eTu«‘, the Object td* whicli may be ])er|u‘,tual linprisoiinieiit, an Aggravation of Crime 
unprovided for. 3‘ht{ Facility witJi whi< h Persons may he made aw'uy with, without 
lixciling Ohservation ann»iig lhe*ir ilelafions or tht* J’nliec*, has luam lamentably c*xem])lified 
ill the recent Diseovi-ry of'rhiiggee, and »>n(u*, a(!ro,s.s the Boundary of the British Ttirritory 
the Succour of the ]..aw will rarely he extended to them. 

With reh*renc(5 to Kidnapping being made fnr the Purjmsc, or liable to the Conse¬ 
quence t»f auhjetrting tin; Person to unnatural liUst, the utmo.st Penalty of tlie Law, short^ 
of Capital Punishment, d(M*s not apjiear to me loo rigoroas for tlie Cli’ence. The, Punish¬ 
ment provided ill Clausii 3()2 is, 1 am of opinion, both as to its iiiiiiimiim and maximum 
Profiortiona, more approjiriale. than the limited Period <.)f Impii.sonmcnt set I'ortli in this 
Clause. 

1 would omit “or of Hml,” under tlie. 3’hinl Head of the Dcfinilh>ii, inasmuch as the? 
minimum Ihinishment i.s 1\vo Wars lm|»ri.s(uiincnt; wliere ilio Fear of the most trivial 
Hurt procluccs Cousi*ul., the Woman’s lh;lue.taiiee or Chastity cannot he c»ver gi’eat w 
rigid. The common Pivistituti^ nmler ii Mo<»d <»f ( apriee may refuse the Favours that have 
been bartered, and ]>ri>scoute for a Raju*, under Plea of yielding lier (am.sent fnan Fear of 
Hurt; the SubjtHit is one which do(‘.s not hear l.)i.scu.s.sion. hut 1 ap]»reliend fictitious CaBea 
might begot up which might rendiT an Appeal to the Mercy of the Executive Government 
a necesamy Procedure. In the PI:ic<* of Hurt it might, 1 think, ho specified that the 
Menace is su<4i as to inspire Fear of great bodily Harm or “grievous Hurt.” 

If the ihiui.shment provideil for “'riu^ft ' is in all (.JiisctS sutlicient for the Offence, I 
entertain Doubts if the. Penaltie.s provided for thi.s OfiVna^ in its more aggravate-il Forms 
can ho so cousidtTed. To take the .serious Olfeneo of llousi breaking by iNighi, accom- 

i ianiod by Tliell, tin* Punishment being cuiuul.itive would aggregate only yix Years 
!mpri.S4>ninent, inehisivo of Fine ; if Househreaking by jSiglit is in order to tlie com? 
emitting of any Olfeiice, the Fulfilment of which is not accomplished, Imprisonfiient for a 
Term whicii may extend to Five. Years is the maximum Penalty. Uousobroaking maybe 
committed by any Number of Persons with a view to Theft, provided the Act does not 
embrace any of tin? Qualitie.s essential to Robbery, ius dt?iiued in Clause 375. I'lie Attack 
upon a House by a Gang of Tliii ty or Ftirty Persons may be conducted in sucli w'ise, and 
owing to the Fears of the Inmates \dteu i.s prodnelive of sucli llesidt, as not to bring it 
within the Line of Robbery, though all the Ends looked to in Gang Robbery oi’e effected, 
Experieinjo proves that on the first Intimation of a Gang apjirouching a Bouse the In¬ 
mates take to llight, thus ]>reeluding the Possibility, by per.soiiaJ Contact, of the Provision 
roll tabled in Clause 375 Ixong brought into ojH'ratioii in Invasion of Property at 
Night by Housebreaking, though the Theft may lie committed without causing Fear of 
instant Death, iiistant Hurt, or instant wrongful Restraint, all of which Aggravations' 
may be w'anting, though the Offence is committed in the Premmee of the whole Hoiuie: 
hold ; for 1 conclude that the Trespass of One hundred Men, if they conduct th^meelves 
orderly, that is, use no Threats or Violence of a personal Description, though tlicir jW 
sence may inspire Ftnu*, does not constitute the Offence defined as Bobbery; and 1 woiobi 
illustrate tliis by asking what is more common among Natives, when their Hoiiset is 
broken into, than to tlurust themselves into the first Hiding Place, or conceal thems^IypB 
under their Coverlid or Beds imtil the Plunder is over and the Gang has departed t 
tlm Propriety of the Distiuction drawn between Housebreaking followed,! by Tbeft^ imd 
IJousebreaking followed by Bobbery is incontesUbh^ and the Difference of^ PiiiiisluQW^% 
aoenrately ju4jn3ted| I tdsn Housebreaking by whiob is eagpiated by 



^_,___of Bob- 

' bj 'Btobem of ifo IPenaon wlic^jb House liiiui been plunocii^ b his 

Bmme, deS^^ ibs^ Atibupls were made to eaatae iliBtaiit Hurt or wrongfiil 'ft«fHtraiiit 
The Baswoe of the Offence, wl&ther attended by Theft or Robbery, appem to me to be 
HouSebreakiw by Night; and wht^ever enters a House by such Means, with a fraudult'ut 
Intent of Theft or RoW)ely^ should, 1 ihiiik. bo subject to the, iHmiMlniiont provided for 
ilie latter Offence in OIauho S77. 

The Value of the Thing taken, or the Ciroumsinnces under which it muy l>e taken, are 
allowed no Weight in eA'teiiuation of the Conimirtsion of Tlieft \»y CV^nsjdraoA'. The 
Punishment of Six Months 1 inprisiminent is wiry urbitniry ; ure nifiy conoeive Instances 
under which implied Permission to take a Thing cannot be pleaded in Defeiiw, an<l that 
under the strict Intcqu-etntion of the Ljw, Theft is C(mimitted, but’ eoiH)le<l with such 
extenuating CircnniHtanees iw hy mi Moans to doniiiiid rigorous liujinsoiimeiit for a 
Period of Six Months; A may oonspire with 11, who is residing on the Pimmuisos of O, 
to give him a Bouquet of Flowei-s, the Plants ])nHlucing w’hioh are in the Verandah of 
Cs I)welling*hoii«e, the Consequence »>f this petty Pilfering is inevitably Six Months 
rigorous Imprisonment. 1 think, as in Theft, diseretionaiy Ihinisliment might be left in 
the Hands of the ■[ udge. 

The bare imagining of such a J>c?Yii*e, if given TTtlcrnnce to, enrries with it sm‘b Almn- 
dohmeut of Principle that no Shadow (►f Leniency wouM 1 exti'ml to the. Fabricriitor, and, 
though a l)e]»arture from the Prineiple wliieh marks cori'csponding ('ascH botw'een (kmi- 
mission and Atbiinpt, woiiLl apply tlu' IVovi.'^ions of tlu* preceding (.'laiise as regards the 
Punishment therein laid «Iowt] to this (>ffen<*c 

The minimum Punishment being imperative renders the Provisions of this (^lanse un¬ 
usually severe. A, during the Festival of the Ibioly, whi'ii great Licence is allowetl, 
plucks from B’s Hand a Head of parched (.^>^n of \vi)i{di he is partaking. This, tinder 
the Definition, is Robb *tv ; annmgan nninanncred l^'oph* such Acts of wrongful Restraint 
must be of every Day (.h'currcnce. The lluMt may be t'xpialed by a. Day’s Coutiiieinent, 
and this w'taild Ih' understood ; but when this Theft, coinhiiied Muth Avrongful Restraint, 
which is only punishable l»y JmprisonmtMit of either Description fora Tenri which extends 
to One Mfvnth. is not to be less tlian Two Years rig<iroUvS ]m])nsonment, it cannot lait 
excite soirie Degree t»f (Consideration as !<' the Cause. When Ibtbberies of such trilling 
Nature do lake place, in most Instaiiees the injured J*arty might not tlnrik it worth his 
while to walk Haifa Mile to lodge his (.\»m])laint; but if lu* do so, tin* Ofi’ender must hc 
sentenced to 'J'wo Years rigorou.s Inquisoninent. In the Kxample given under Illus¬ 
tration (a;, Clause .*17o, the. minimum Ihmisliinent is projsTtinnetl to the Magnitude of 
the Offence; but wliere so many Shades (rf Diflerenee exist as to tla? Nature of the 
wrongful Restraint and 'J'heft, it might, 1 thirds, be left with advantagi* to the Discretion 
of the Judge to award such Punishment witijin tJie pre.seribed Idmit as may apj>ear 
expedient. 

The Fxception madr* to the Receiver of stolen IVoperfy, transferre I in fhe Commission 
of Dacoity, rendcTs the M ildm'ss of the PunislinK'iit provid**«l in the f7l;nis(^ f»f less Im¬ 
portance; tCoiigh, I think, the Reetdver. of si ohm Pnqverty, which wn.s known to have 
been obtained in the Commission of (hmg Robbery, might h(* subjected to heavier 
Penalty. 

Itf is declared, whr»ov<T fraudulently inducers a Person to alter or destroy the wlade or 
any Part of any Document wiiich is, c»r luuports to be*, a valu.able Security, is said to 
“cheat.” The Distinction betwe**!^ this (fifenct* and that deseril>ed in (,‘]aus« ill, 
wherein it is stated, umler the Fourth Definition,-.--a IN-rwn is said to commit Forgery 
who causes any Part of any DociiiiKUit to disappear, iiit(*Tiding that it iriay Iwr iHdieved in 
any Quarter that such Part never existed, is not to me very apparent; and a Person 
guilty of such yircvious Abetn»ent shouhl, 1 think, under lint Provisions of Clause 88, 
the oufe just cited, (Jhiuse iil, Ik^ arraigned on a Charge of Abetment of Forgery; bu 
though, as I apprehend, he is guilty of previous Abetment of Forgery, the flffenee, is also 
that of Cheating; but since it may be doubtful und«*r wdiich of tie* Provisions the 
Offence may Ikj brought by the Rule of Intcjrpretation laid dinvn in Clause fil, the great 
Disparity of Punishment provided in (JJauH4*s 211) I and and (.'lausij 414', will operate 
in&your of the Offender, who rjotwitlmtiinding }ia.s, ]iy the Practice of Deceit, enhanced 
the Crime of Forgery. 

Efficacious os the Prf»visions of tlii-s Claastj may prove in »ieterring insolvent Trn<lers 
from practisiug tlie Fniud contemjJated, they are. so at varhinct'. \^'ith the Civil (^ode of 
Plrooedure on tliia Point, that I coiic<iivc some sjiecial Repeal of tlie existing Enactment 
with reiqpect to Insolvency, should be publislie*!. 

IRastmiions (e), (f), Claase 399, indicate tliat “ MiscJiief ” includes damaging,* 
doronying, and casting away Shijw, a >Sis5cies of Offence wdiieh is, I tliink, hmdequately 
punish^ by the Fexudty here recorded ; and this would appyir to l»e indirectly acknow¬ 
ledged'hy i^e Provisions of Clause 415, wherein it is declared%iliat wdioever commits 
Uiaddef on a dedked Vessel^ intending to destroy that decked Vessel, shall he liable to 
Imprisonment fe a Tern of Fourteen Years. Considering tliat tlie chief Traffu; of the 
Oountiy in itar'wssting is carried on in Vesstds liaving no Docks.—tliat the Mocha 

Tradi^ fortn<^ of iN»om' linpt»^ and still einidojdng considerable Capital, is cm- 
iMfrbtf on sp|«at^ barely sufficient Protection against 
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Misdiief whieh may be practl^ with less Rhsk of Detection than other Frauds, and nhtrib 
may be so much more seriotif^ in their Results. - 
rUt^so 410. The Tenii “ 1«h« iweful,” which liere constitutee the Offence, ammra to me soniewtht 
TR((Ue and iudefiniU; an applied to Miscltief dire<^d against a Lighthouse or Seanu^k ; 
any Injuiy maliciously done to these Signals, with the probable View of causing, thti 
Destructinii or Lfm of a Vesscjl, r>r any way prejudicing a Vessel, seems to me an Offence 
of a very gi*ave Character, and inanifetitiiig hucIi little Regard for huiimn Life as to be 
deserving of far higher Puiushinent than is here provided, unless, indeed, the general 
I*i*ovisionM of (-lause 291' ani ap|»licahJe to the Case, wjiicli I might not iiave questional 
hut for tlie sjM;cilic Provisions of Clause 41.5, the Offence sc*t forth in w^hich might, with 
the same Propriety, he construed into an Act, the Coiumission of which the Offender 
niiist have known Was Jiktdy to cauw Death. > 

CIhuhc 41.'>, r can 8<jarc(‘ly conceive an Act of Miscliief done to a decked Vessel, intending to 

destroy that Vessel, or lendm* it unsafe, without its being contemplated that the Lives 
of PerH()ris would he place<l in Jeojmrdy, and if this is so, the Provisions of Clause J194 
cannot Yfo mon? justly i‘uforced against any Culprit than the one who could meditate such 
indiscriiiiiiiate J^uss of liife. 

(’hapU^r XJjt. The Ih-tinition giv<in under the First Head as interpreted by Illustration (a), appears 
( Taiuc 441. to me to he, rieticient in its not being staled as essential to constitute tlie Cffonee, that 
the Alteration is made with Intent to d(‘fraud or pr(*judiec another, us well a.s *‘intt‘nding 

it may he heliev<*d in any Quarter tliat it was made hy some other Person, or at some 
“ tiiUor Time, or hy some Authority hy which it was not made/' It will he observed, that 
the Words terminaling the (huise ‘‘was made hy scant* other Person," or “at some other 
Time ' are in tin* disjufictive, ami therefore H]»j)ly t<» Two distinct Events quite indepen¬ 
dent of each other ; tiait is, a I’cTsim who makes any Documentor Part of any Document, 
intending it may he helievi-d that such Document, or Part, was math; by some other Person, 
is guilty of a suhstantive Cffenee; so likev isi', a Person wlio makes any Document, or Part of 
any Ihieument, intemling that it may I>e helie.ved tljat sneli D<»cument, or Part, was ina4le at 
«oiue olltrr Thnr, is guilty of a suhstaiilivt? Otlence, The practiwd Results of tliis Law 
nmy tlius he c.xeinplitied - A may eon tribute, to a eluirilahlc Institution, desiring It to 
he helu'ved .that tlitf Donation was made by liis i>V>n, or Friend, in whose JSame he 
trausnuts it It might rea<lily occur that the Individual A, in iht^ Perlormance of a 
charitable Act, might writ** a L(‘tt4‘r signllying the same on a Sunday, but post or ante¬ 
date it, inttuiciing it may be. beli(‘ved it was writh n on Ihe Day it bore Dale, or, in the 
Words of the Detinition, iiib'nding “tliat it may b<‘Is'licvcd that such Document [met 
(Date), or Mark was made at snmc oihvr Trmr'' With refen‘ncc to tin; Deceit prac¬ 
tised aft to Time tlx^ Dueumi'ut is a Forgery, imr do 1 pereeivt* how ftdoptLi»g the First 
Maxim of Interpretation, that the literal Meaning of Wor<ls is to be taken, any other 
(’ouHtrnetiou can be jd;n'ed upon the Senb'uee. If this Exposition is e(»iTect, Forgcfyia 
committed, and A has sijbjeeted himsqlf to be arraigned on the C^uirge, and a.s a legal 
Consequence unist be convicted in U)e Penalties provided for Forgery. The distinguishing 
and indispensable Feature is, that it was math* with the rnieiition of causin^Injury to a 
pju'ty, from whence it is to be deduced that without this IngretUeiit no Punishment can 
he intiit‘ted ; there is none Oi'rtainly ]»rovid4‘«l. It follows therefore that a particular Act 
forbidden by the Law is dcsignatetl. that the C<uiimission of such A^t constitute an 
Offtjneo, but that ntt PennIty i.s providetl on CVmvietion. If tins is i!Onsidcred 
criticism I have but to ]>lea<l the Illustration given in Note M, in regard to a Surgeon being 
smiimoneil fn>m Cak’utta to Meerut, and which, though a legitimate Deduetkm from the 
Text of Mr. Livingsttuie, is not more likely to have been brought before the Courts than 
ihe iiuiiginary Cases 1 have above, cited. 

It mlglii have bt‘en more in onhu* to have, made the following Observations upon 
OJause .14(1. 'I’lie Offeuee deseribed in that Clause, and the Deiinitions of Forgery re- 
eonled under the Second Hoail of Clau.se 141, appear to me one and the same Offence.* It is 
(h*clare<l, indeed, that if any other Offence is C(>minitt(*.d by a Person - committing an 
Dffemx*under tluipter VHII., that the Punishment shall be cumulative; but this Enhance¬ 
ment (*f Punishment, I ap]n*chend, alludes to the Offence being of a distinct Charueter, 
and m^t of a e<wrespon<liiig or identical Nature, whicli xvould bring it uiidep the Pro¬ 
visions of Clause ()! in applying ihe Penalties. If A, Public Servant, charged with the 
Preparation of a lk»cument, frames a Doeument in a Manner in wdiich lie knows to 
be incorrof't, inttuiding or knowing that he may thereby caiis<' Injury to any Party, and 
if tliis ln(*orrectuess consists in n voluntary Omission, it must ])artake of the Offence set 
forth in tlie 2tl Detinition of Clau.se 441, viz., intending it may be believed in any 
Quarter that the l)<icunient is made according to that other s Direction. For instance* 
•if the afores:u«l A, being directed by his SujM>rior t<» make out a Receipt for B, who lias 
j>aid 200 RujH*es on aciuumt of the Revenue, hhoukl, with the view of injuring B, ent^ 
tlie Amount received at Out? Half, aud pass a Receipt for that Amoimt only, without 
intending liimstdf to beueht by tlic Overplus which he lodges in the Treasury, A-liaiS* I 
think, distinctly rendered himself liable to the Penalties of Forgery; but at the same Tijm 
' he lias as distinctly commiiictl the Offence described in Clause 140, and cannot therafiOM 
be esmosed to higher Punishment than is sanctioned by the said Clause under the JBbqpo- 
sition laid down in Clause 61. From the general Tenor of the Reasoning ado|vted in Note B 
this may have been in oontemplationi but if so, there does not appear to me anytlnitf; in 



oI^ 4 IMktio Sberwit of Fovgorv ^ 

immodemtely aa to justify ilie eti^iug DllSWoim l%J^o bj^Fimiidtmciut 

▼i^ad in C^Ia^ - ^ 

Tho Paa^ Fosrgery liotTcod in the piebeding Obeervationa may periiapa he moi'o 

naad^'oomimtt^ by the Sheriatailar of a Court of Juatjoe in drawing out a 
whaiu'iuiCiiiiasion inteuded to injui*e a Party may, with a little Ingenuity on the Part 
JoS the Writer, l>e concealed from a Judge, which if detected under ordinary Oirouinatanccs 
would constitute Forgery, but in the Civse of a Public Servant would fall under the Clasa 
oTOffance descrilietl in Claufw* 14>6.. 

Z am Inclined to question the Adequacy of this Punishment witli reference to the iin- 
mntant and miliniiteil ContiJeiiee reposed by Native Merchmits in their Ooinashta*, who, 
by th^Piiictice of the Offeuoe deliiu*il, might create such extensiAV Mischief to their 
Employers; nor luu 1 sure that the Interests of Goveruiiiout. iutrusted »is they are !»>' 
the Deposit of ail Rtwjords, inclusive of valuiihlc Securities, t<» tht» almost uncoiitrolli*d 
Charge of Public Soivunts, will be suflieiently protect'd l>y tliese Penalties. 

’ \ « (Signed) J. PvNE, Acting Third Puisne Judge/ 
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MiKUTF. by Mr, OuKKNUn t u\\ the Nfw Pfnai. CoI>H 

. Bonduiy, 18th March 

K '^Pliai it is desirable, to oblaiji Coininent on the Coile sub]uitt. 4 *d for the Opinic^u of « 

the Judicial Servant.s of the GovernrneTit is .so well .st»t f<irtli ju the Address «)f Ihe Ijjiw 
C ommissioners to tlie Right Honourable tlie Governor (huicnil, that 1 shall not take iq) 

Time in excusing the few Iteinarks 1 luii to make on se\eral of its Parts, which under 
other CiK:iiinstan(?es might have subjected im* to.tlK^ (’harge of Presumption. 

2. Tiie Arrangement in ( 'hapt» is .and (Masse.s of (Vimes I think is e.vecdlent, ,ni<Hhe 

Ejcpianations and Ifhislrations liigldy nsefni and important. Tint Language is precis**, and 
although Repetition of Wor.ls and Phr:isi*s frfsjuently oec-urring may .give, it a (./haraetcr ‘ * 

of Hurslinefis, yet (MiJurneM?, ?s of sue1^^ital Importanee, in I-egislivtiou, atiy S;icrilh-e of 
Style sliouhl be m ide lo obtain it. It I.< in a few Parts somewhat olmclnv aivVditHcwlt,:' 
and it Kceins desirable that \vh«*rt‘Ver tliis may be thought to exi.st smiie .Alneuditatiii 
flliould if ]>o*i;sible he iiiadi*. 'I’lie wh<h‘ requires eonsi<|t'rable Study to niaster its tVun- 
prehenidve.nt'H.s. Many ('dm aied Knglishmeii will not, 1 tear, fully niiderstand all its (’lun.sert, 
even with Study ; and tlie great Dillieulty that, will atteml its true Translation into other 
and immenm.sXiiiignage‘5 will n*nd(>r it st-Ul more ine.ece.ssihlc t<j Natives. Put these an* 

(Mijections wliich 1 aj>prehend are nior<* or h^ss enmmoji to all (Nides; aij<l it may fiiirly he 
left to tliOMc wh*> eoTitemplate il»e (!oiiimi‘«*-i</n of A<*1 h j)erecptihle to all Men as crSwinal 

to discover the Natun* and Limit of the Penalty^iltaelied to them. To tin- M«8.=i of the 
People inHlihiK (Vamtry it will no doubt be -^vhat (he l^aws of f^dignla were to the 
RoinanM, M'hen‘they wv.vk^ writieii in a veri* .small (Miaracter. and hung so high that 
they Could not )>e read. Tht' (’tide may )k’ published in K<»rm, bid it nill lie, as all our 
existing J.iUWm pmluibly are. uiMler*<tood <»iib' by its Oj^cnition. 

3. 1 CdUfihW Ine Code giujeially tH> be perfef;tly ]iractjeabh*, where understoo*! ; and | 
would not anticipate any J)Jtlh.*nltv by its iininediate Tntrodiietioii. provldeil tin- Law of 
Prooedurtr ndating to it w’tTc also onaeb«l (lien- Is'ing some <»f tia*. Provisions whieli 
could not be carried into effret wit hold it. 

4. I ignv ]»roeee.d with my Remarks - .and, rather than lengthen my <)l»si*rvalifijiH by 
introducing the Substeiict^ <if eioh Provi.si<»n, I shall merely quote in the Margin the 
Chaifiter or Articlc.cornmcnteil on, su]>po*sing th<‘ ]iiinted f^sle to b<‘ in the Hands of tin* 

Reader/ ‘ ^ • 

It is intiinab’d irrtla' bust but Four T’aragrajilis, that nom* of the Sovereign ilouM«*s of HdilrcHB lo the 
India are exeeqitcd, and 1 am therefore iiidue'*d ti» doubt whether Foreign Ambjissadors, (iovernor-(fen«*nil 
and that Glass /»f Pers>»ns iinixersally < \empbsl from the ordinary Operation fj iJie fjiws 
by the Law of Nations, may not be considered to be inehided likewise ; and in the 
following Pitragraplis but ()ne it is .sp<i<*/.ried, tint tlic (^>du will be applicijible to “S<d<liers,*' 
whUh suggests a ])<aibt ulietlh*:* the Mutiny Act does iio|j|preehjd*^ tlwj Indian (loveru- 
ment from legislatiiig foi them. i. e., if l>rili.sli-born Soldiers wiiiild lie included. 

Tl»<ere is no Exjilaiiation a-, to whom the Code is appliaible. lu it.-i preseul Form and (■|ia|>!ci’ I. 
by ita Letter, the Euqa-ror o TlierJa, if taken in War, might l>c trans[M*rted under 
Clause 109, and Piu’ties might be punlsind nmler all the (»ilicr Provisions for t'riiue.K 
ctcmimltted in Foreign Kingdoms by Foreigners, if aRcrwards within the <V>mpany’.s 
Jurisdiction. It may lie. iritendeil to declare its ^applicability in the, (.?odc of Pivx-ediire T 
but*1t niay lie considered whether it should not l>c provided for here, on the Hame 
Qrimnds that many other ExplanAti<ins are given ; “ Public Servants/* fnr iiistaiiC(\ 

D^ls, Bonds, Jewels, A’c. might he given to an Idkit, and vntkfmt the Knowledge of Clau.ie 18. 
the Guardian. “With the Knowledge of Ouardhiu or Guardians'* should j>**rliap.s be 
Added. 

A printed oi^lithograjAcd bearing the Seal or Si^uitui'e (of a Por.son Clause? 21. 

unable to wriife) of TOelCxecutor, would not lie a Document I uDu<ie to this, as Seals 

lo^ uted in India withmit Handwriting! 

(263.) . T t i^y 
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By tliiH CbtiMi J Hpprehciul tiiat the Sob of ludiau Parwts who 
Malta, or CooMtantinojile, bifti ever afterwardii A Besidelit of A^ia, Wf>u1d not 
Blood/’'iind be banished from the Britieh Tern tori ee, itiKler Cflauiiee 43 

and 44. ^ ^ ‘ \ 

This would b<^ ijuite iueomprehtjnsible without the Explanation nfibrded bj^’ 
sis{Ut;nt i Manse, 90, which ahould Iks referred to by Note (»r otherwise. 

If Art whoJis Projxirty, e.\isting in poKHeafliiin, and in prospect by Sucoeseion or 
Iiiljeritaixu;, 1 k^ taken in F<irfeiturti, and Ten Years afterwards A stequm^s Projierly by 
Iii'n own Industry, is it to Iks forfeited also?—that is, diKss the Fr)rfeiture last for ever tv 
M’iie 11 lustration does in>t go so fir ; but if it be so intended, another Tllustration should 
Im? given ; if not, the CLmse shonid, 1 think, be altered. 

I have jvIho great l^ouht of the jNeoessity of carrying it so far; and it may be requisite 
to consider wlmt Kfiect tlie Forh-iture would have, or is intended to have, on tln=^*Hindoo 
liMWH of Iidieritaru'c, wlnuehy the paternal Estate is entailed on the Descendants, and is 
not considered as the aiienahie Property of the Parents. 

^p^This is rather complex, and might possihly be simplified as follows:—” If before the 
Expiration of t l»e 'rerin of Imprisonment fixed in default of Payment a Portion of the 
Fine Ikj |)ai<l or levied, a proportionate Period, t»r as far as the uuex|>ired TeniF will 
permit, shall Is- deducted irom the remaining Period of Impristuiineiit.” 

Tin* I)edicatii»n of ;i Female Child to a Te.in[»le does nr»t tall within the Exceptions. 
This might be. d«»ne in gof»d Faith, for the. Benefit of the Child, aec*ording to Hindoo 
lltdigion. 

It is, however, notorious, that in this (.-ountry Dt‘dieatiou to a Teiiiide is synruiyipous 
with Prostitution ; and it may he des<*rving the (Jonsideratiiui of the Legislature whether 
the DedioHti«>M of Female ( Miildreii to Temples should not l)e prohil>iU*d. 

A, a lie venue ()JK<*e.r, is ahout to survty ur assess a A'illage. B, a Ryot, bctU*vpn tluit 
A expects a Present, and that if he gets it he will <lech1e tavourably for B, but if not, 
that lie will decid<' unfav(»urably. B presemts him with a Bnh<‘, to induce him to dcscide 
fav<»untli|y, /. e., more .so than in stri(‘t .rusti<*o he ought to do. This would partly be 
an Instigation to corrupt Virtue alimhs] to in the Note (Page 37, la.st Paragraph), and 
would he punishable both by the LetU'r of the Law in this (Uause and also in 90; but 
tlic. S]>irit of the Note woiill seem opposed to it. 'Die l.hstinetion is very nice, and may 
nut be always iimh‘rstood. 

Suppose Fivt^ IVrsons a.sse.mble, and eonsjiire to r»»b,—it may be. a j»artieidar House or 
Person, or all they meet, <iv any House that may be uugiiJudtMl,—but are deterred from 
the actual (Joiiimission of Uobb(*ry, aft<*r proceeding towards a Village, or on the Road, by^ 
the Precaution of the Police nr (»f Individuals ; it is not clear whether .any Act or illegal 
Omission w<iuld under these CMrcuinstam*es hav** taken plact;. The Ilhistration does not 
apply to the (^asc. 

A privat«‘ Pm'son (in iroTitraiiistinetion to a pul>lic Servant, iillinled to in Clause 101,) 
knows of a. Crime to he or likely to bi* eomiiiitted, aiul it is cnniiaitted without his 
having inforined the Ptdice. Is this an Omission? By" 86 it is an Alietment, if 

lecfitUy hound to inform. 101 declare.s it an OHemv in a jtablic tScrratii, 

It might )»e advisahJe to statu the Limit of the Piinislimeut of the Ofieuce for the 
(\)mu‘alimmt of which tliis (_’lause is provided, it at prcMuit appearing tiiK> comprehend all ; 
whereas the Coneealimmt of an Ofience punishahle with Seven Yeairs IinpriN 04 ment is 
liable to the same. fSei^ lOT) 

Any" NuiiiIkt I'xcreding Ten would seoiii by Clause 94. to be the Number intended to 
constitute* a riotous Assembly. 

A has done, the* Prince snim* Servii*e. ami tlie Prince makes Jjiin a Present forihe ; 
has A eommittetl an Offence { 

A has savcil the Prim-e’s Life by persimal Exertion, or proinotiMl the Welfare (1^ his 
OJiild : tlie Princ*^ gi\cs him a Lae of Rupees as a Reward ; is A guilty i If not guilty’, 
this Law Would .seem to lu» <U*feotive, for it sekhun (s»ul<l 1)<» shown that the Payment was 
not for .Some pa,st Service, and tla* Motive.s eouM hanlly ever be proved. 

The Diflicnity of meeting Jill Cases may be insunnonntnbh*; hut the above are stat<e<l 
for Considemtion. 

Would not “ |>rivate peiNonal ” b*' a better FiX])res.sion tba.n “ merely" perJwmal " in 
contradistiiu4.ion to public or otbeial. 

This is an Ofience extremely ditHeiilt of Proof, and besides having a Tendency to bring 
the .Fmigment Scat into Contempt, wo\il<l put it in the Power of every" fiis.s{itisfie<l Suit<^r 
to prosecute his Jmlgo for an iiiijuut Decision. 

Would not this be Forgt^ry alsf» umler Detiiution ? 

* It is not easy to define all that is Tra<le. and tliis Difliculty might put it in the Power 
of a.fudge to j»nnisli when not intended ly the T.i4*gislature. It would further a|>pear 
rather to be a Misconduct more ajipropriately' punishable by Dismissal or Su8])en£iion 
tlion to be tivnted as a Crimt*. 

This might also perhaps be left to Punishment as above, and in the Code of Procedure 
or in thtJ Civil (..‘ode tlie Pimdmse declared void. 

. A sues B for an Kstati*; C has tlie Title Deeds, or a Document by" 'yrhiiidi A's Claim 
would be proved ; C omits to produce it on the Order of the Court, and paya 4be Ki^e of 
500 Bu|>ees ; haa A no other Remedy Y 


A has 



me&t^ kIi^ to t&m tip; Ji!„ 

A & 12 & 1B; a only can provo the Claim, bAt 


^geat Vahie to Govern- 

, . * . -,- j unswer, and he'^ impfhioiied Six 

M<mthg; does A Igse his Suit without Remedy, or may C be called up, and on Rehisid again 
committed to Prison, auifso on till he answers T 
Benfliam says, “ that a l^ript or anything else the Forthcomingness of which is requisite 
for the Purposes of Justice should continue unfortliconung notwithstanding, and at the 
** same 'Kme continue in exisUiucTC, is a State of Things which cauiiot have Place fi'om any 
" other Cause than an inexcusable Iniia^rfection,—a voluntary Imbecility,- in the Sysitun 


of Protjedure. Supposing it, for Ai^^ient’s sake, put out of Doubt tltaf. a Man having 
any such Article in his Custody or Power wilfully j>er»istuS in the Non-pnftluctiou of it, 
*”* no %rture that he cUi>se to Hubmit to rather than comply in this resjitMtl with the Obli- 
** gations of Justice c<mld W too S4»v"ere." 

This includes a men* Lie. wliethcr materia) t»r not, and as such is liable to severt^r 
Funisimient tlian Falsehood iiiaUTial to the Point. Sec 1})5. 

The Exception of Clause? iOl «h<»uld ptuhaps l>e notic'd heni, as this is g('m.‘ral, and 
would include the other but ft>r tlie sp^^cfal IVovision of it. 

A Plaintiff who voluntary tjikes Catli t<» tlic Truth <»f his C'laiin, either in tlu» Pi^ seuee 
of Detemlant or ex parte, might come under this Definition, although by the Note V it 
d(»cs not appear to ls» intendetl. By the Bombay (\)de, I wtadd nuiiark here, a Plaintiff 
is in such C.W liable to the Punishment of Perjury ami that an Instaiu’c of its Infliction 
Ita^ occurrctl. 


These Clauses uiight be haaid to clash \vjth Her Majesty’s Insolvent Act, if not saved 
by H[«!cial Pioferenee or by an E.\cvj>tioii, the Trustee* under the feid Act having been 
lield by the Advocate General to be c«unpetcnt to pr<‘vent Property l>ciiig taken under a 
Decree at tlic Instance of other Creditors, before it is known whether their (’laims lu* true 
or false. They might in faet be sham f Vedift»rs, for the Purpose of defrauding tla; Judgment 
Cix^ditor of the 0(»iii]»an Y’s C^oiirt. 

1 presume it is not inteude<l that the Transfer or S^di- should bt* voided by tJie sinirlo 
Fraud of the Seller. 

A })Urchasos a House from B, wliilsi B is sued by V. for l.iMM) Rupees. A knows of this 
Suit, and may think it likely that may gain it ; but li<* may at the same Time suj»)»oko 
that B can pay the Debt, or hemAy b(! indifferent, on the Presninpti«>n that if (* wished to 
prevent the Sale of the. House be wiadd have atbmhed it. Hen* B may have, soM it to 
<le.fraud V, but A eouunitted no Frainl. 

Unless the technical Meaning (d‘“ Banishment" ami “Transportation '' be given, this 
(JIausc might be cousidert*d (J).scun‘. 

I think the Words “ or knowing it to }>e lik<dy ’’ sJjouJd be omitted, as what n*iiiaiiis 
may sufficient. If retained, an honest Postjcssiou might be punislicil. See Remark on 
Clause 447. 

The Hamc Remark ajvplics to tliia 

[ rather incline to think the Oonfiswitioii should be included in this. The Offe.iiee is 
h<Te defined, and so ougljt the whole Punisluneni to la; juii.scribtjd. 1’he Ihiiiisliineni of 
Theft ill .‘164 mi^ht in a similar Manner be fraiiied thus : “ WinK-ver commit . 'I’heft .shall 
“ bepuni«htid witli rigorous Imprisonment fo? ;i Tf riri which may extmjd to I’hn'e V<yir.M 
“ or Fine, or Is^th.'’ ’ 

Explanation :—“ Tlie Punishments j>rovidcd by this Ulausean* inde.jK-ndeut of any other 
PuuiBlimcnt to whicli tlieOflcnce tliercin specified i.s liable under any Law.” This would 
imply tliat tliere might be other Penalties for Tiie.ft than thos*; s|H*dfie,d, luid leads to 
Doubt 

Tlici'c i.s no Provjsi<in for the Confiscation of c4miiUrft‘it t join fouml in a Pi*rs<»n s 
Possession. 

Why confined to a jmfjllc Way/ One Neighbour nligld offend anotlier grievously, 
although m)t m:ar a public Way. And fmw is the NuisamHj to be r«*mov«»d ; thiH imt 
being distinctly ]>rovide<l for ? I can instiimfc, fnmi my own Knowledge, tlie Introduction 
of putrid Matter to the Neighbouiliood of private Houses .so offensive and noxious that 
luoividuals liccainc su-k, and must have fled from their Ifoiises on the lastant, luwl not 
the Nuisance h<*en immediaUdy roinoveil. 

It might be useful to refer to the Clau.st*,s [iruvhling for the iitiinoval of the Danger. 

European Foreigners trau.sgre.ssing is imt provided for. 

it might be advisable to liiakc some Provi.sions for the Preservation ni public Ibiads 
winch are liable to be cut u)) and ruined by tlie me. of impro]K!r Wln^ds. 

I wderstand this Clause to include fhtal Duels, aud yet it irmy be argued tliat the First 
F)royiri(ai excludes it, by the “ Injury to the ** Reputation ” which may fie said t*i Hb 
the Cause of Duels in general. If it do not come withiu it, I am at a loss to say wh;i t 
the Offence would be, and under what Clause Duels would come. 

The Punisfameut in this Clause appears to Ikj unuecessiiltly severe for the Object to be 
gained , 

I underetapd this Clause to embrace Duels. 

I tlibik thW danse would be improved by the Introduction of the Word ** onintentiou' 
ally " after “ whoever." 

(263.) Tt2 Th« 
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The Explanation of thin Clause appears rathoir to ecmfiiAe than elucidate, and wondd^lie 
Ix^iter oninted I would venture to suggest the following, to take the pla^ of bodi 

** If a Person, in attempting to do a certain Thing shall in such Attempt commit tlie 

Offence defined in the laat preceding he nhall be liable to the additional Paniah- 

“ ment to wJiieh he would have Ijeen liable had he succeeded iiudoing that Thing.” 

Ah v oluntary culi»able Homicide may l>e Murder under this Clause, an unsueoesaful 
attempt to murder camiot U‘ punished more severely. 

1 liardly tidnk this is wliat is intended The Illustrations indicaie this, and the ^IPuniah- 
HKMit is at variance with .30-) and 308. 

1 think the Words “gaining a Livelihood " uimocesHary and objectionable. 

This Claasfi d(K!S not-imply tlmt it is nmjssary tluit the Woman should bt^ quick with 
Child. If intcjndeil/it should perhaj>.s be .specified 

It might be oilvi.sable to add tln^ FJxreption of the Iliglii of jirivalo r)efeiice.. 

ff a None or Kil) U broken in a Prize Fight, m* by a ihiy at School in a premeditated 
Fight Avitli another Boy, the Offender must be iinprismied by tlii.s Clause, without Kemedy. 
I think where the Range is so great and the Degi’ees so indefinite it would l>e enough to 
fix the Maximum, iiml thi.s J incline to think shouhl be tin*, ojdy Jdniit in nearly all Oases. 

Is tlii.s not iriron.sistent with 3011, whereby a Pei-soii firing at anoth(*r with Intent to 
murder, but ini.s.seH his Aim, is only liable to Three Years ? liut by this, if the Ball break 
the little Finger, he may be transportinl, ami must suffer Seven Yciars Imprisonment. 

A, a liny, ill beating 15, a bigger P<)y, to make him give np (extort) a Mango or a Piece 
of Sweetmeat, dislo<*af.<*H a Finger. II, if <;omplain(;<l again.st, must .sutler a Yt^ar’s rigorous 
Fiu)>risonment. "I’liere is im iliseretionary Power >vil.hiii that Limit. Absurd ('omplaintfi 
are* HoiuetiifK’s madtv hv Natives e.specially, and a C.-ise of the Kind sup]>osiMi miglit 
eiiiliarrasM the diidge. The Law .should not bo open to any Misa]>p beat ion, if ]ins«ible. 

Wouhl this include a j»ointe*l Piece of Wood i Jf it be intiuideil to confme the Penalty 
to an Instniment the Pi>int or K<lge ef whieh Is Met.iJ, it .siMiuld [lerhaps be .so stated. 

"J'hc same Rmiiark ajiplies hert*. 

If tlie.se (Manses bt* meant to refer to Mai Persons who <lid not give the Provocation 
only, it would, i think, be better to make it more distinet. 

It might be advi.sable to state when public Officers, acting •iflleinlly. an* excejited. 

Ami “ h*}^ Mian Ten Days" should, perhaps be aihled. 

A.s this and < Manse 30!) sLamI, umler my View <3’ tla ir po.'^siblt! lulej pivtutioii, the 
Offtmee defimsl in the former ajipenrs to umh'i* the latter, and yet the Penalties art‘. 

Very different, ami that for the graver ()tfenc ‘ the lightest. 

“ M’o disiionoiir " does not appear to bi* sntlieieiitly *h*tiTiite ; ami if iiitemled to apply 
to imu*e Jn.snit, such as pulling a Man’s Nose, or laving a Whip aero.ss bi.s Siioulders, the 
Puiiislimeut seems disprop*n'tionate to Leiuiltie.N ul'tlie ]»n-e<*ding (Mau.sL.s. 

MMie Pnnj.slimeiit of the illegal Sale or Ihin-liMse ef Slaves is m»t prov ide<l for. 

Sinndil till* Hurt " not be “ grievous.'’' 

If this is intemled to mean that making flu* U’omaii bi*lii‘\»' lie la'r Husband he 
commits the. Aet, it might pro)»ably Im* m<»r<* eleai-l\ i \pj e.s>e(l. If it 1m* m»t so iiioHJit, 
J *Io m.'t nmlerstami the (Manse. 

** Obtained ' on an e(piividt‘ut T<*rm befire < Miii.sent may be nee<*s,sary to meet the Ciuie 
of a INtsoii allow ing the Abstraiition ef his Property, when lu* e«nild prev(*ut it, in order 
t«» e(»nvi<!t the MMiicves.. If not nei’ossary, " without that IN ismu s (Vinsent might be 
oijiitti'd, if (he Wori.1 framluiently la* hehl t«» inibvaee (*vei'vtjiing inUnidcd, W'hich 
i am imMitnul to tiiink it does. 

Siipjiose a Person induees another to steal .siam* of bis *i\v u (ommIs, to injure that fitlier 
Person, under the false Ibqiresenfation that tliev b<*longed to a third Party: here would 
be bi)th Fraud ami the Owner’s (‘onseiit. The (Midi* Napoleon i .xclmies tbuse Words. 

A, fwiying Money i*r di‘livering (huxls to Jb gives ina*Ivt*r(ently more than is due, and 
l>, knowing this, grants a Reeeipt fir what was inlendeil to be *hdi\eivd only, HupprcHsing 
the Faet of the Over-delivery, ami then'by defrauds A. 

This is a Speeies of “ Theft,” or “ (Mieating,” which is not clearly umler either Head. 

What is the Meaning of “present?" Is a Pei's**!! watching Haifa Mile, off “ pre.sent 
Or wouhl this be only Abetment, under (Man.se J)7 ? In common Aci’cptatjoii, and under 
!)7 and this Clause, a Person w’atehing in the Stnurt whilst another was breaking open a 
Hous*» wouhl be held to be present a.s inucli as a Person standing wdth a Liglit witliin a 
Yard of the Person in the Act of forcing the l)o*)r, ilid the Illastration of f)7 not explain 
it ditterently. 

A Per.sou ap])ropriatt!w Part ol‘ a Wreck or Ooo*ls w'lvslied ashore. Tlie Name of the 
•Ship or Owner not being known, he wMuld <*ommit no Offence, it i.s appreheiidecl, under 
these' (Maust‘s. 


CMause 38fi. *Tho Jnirodnetion of the Word framluiently ap]x*ars to weak« n the wdiolc. May not 
Illusiration C A use the Money honestly in his own Basiiiess, an<l f<»r Z’s Benefit, as mudi as the Bauk 
<*f Ik'.ngal. This Misappr*)priatiou may min Z, because a wilfid Disobedience* of OrdenB, 
without Z*e Knowledge or Consent, and, espixjially if conceidtxl from Z, and used by A, 
ought to b(i punished. The Constx|ueiice of such Misappropriation, although not finudu- 
lent, or c«|>ablo of Ijeing proved so, l>eing often most mischievous. 

i\jUgt how-ever ctuuc properly under Clause 38fi, but it should ].>ei4iaps be made 
Buj^eesi L punishable. 



( 
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{muittliAble. It is surely niiich mere deserving ef PimUunent than tmding by a ]>ttblio 
Servant • 

" Or Thng^ ” should perha|)s be iiftroduced beforg or aftw Daooit^/" 

This Defiaitien appears t-o include Forg^i 

This would oome under 449, 444, and 449, but the Punislimenta all vaiy. 

It may be doubtful whetlier a Person using false Dice or clnHiting at any Game was or 
was not contemplated os within t his Section. 

Suppose he ha<l no Pro]ierty, liow' would tlie Culprit allndcd to in (Manse and lllust.ra- 
tion of 399 be punished under this Clause ? 

It is not very clear whether tin? OftViu^ of Clause and lllustratiifu of 39J1 could lie 
pimishgd under either this or 400. The IinjniHoninent RCeiiis in.s\iilictent4ii some coses^ 
and is apparently very inoi»u.sisUMit with 400, , 

Would the following lllustratioTi he apposite? 

A rings the Bell, and on the Servant opening the Door enters without niiy Threat or, 
lutimidatiou. would A eoiiiniit lloitsehreahing i 

A is engaged by B to eollwt wrtaiu fJues, an<l is directed to make a. faithful Account 
of his Collectiona ; A lunket^ a false Account, omitting to insert all; has A i^ouinuited 
Forgery ? 

A engages to make an exact or faithful Extract from Books of Aiiconnt, and omits Part ; 
lias A committed Forgery ? 

A, a Prisoner accii.sed of Tlohlnuy at Boinhay on a <*crtain Dale, forges a Document to 
prove that he was then at Ahmednuggur; is A guilty umh-r this Clause, with reference 
to Clause 190. 

B sues C' on a f«jrge«l Bond for a Debt aln^ady iwiid, or that newr existed ; ij forgt's a 
Ib^ceipt to disprove the Claim ; is C guilty un<ler this 1? 

The Act i.s neither to injure a }*iirtv, nor is the Defence of an Action an illegal Act; 
w'liilst noiui but injurious or declared illegal Korgtu-y is made pt'iial. ft is not. (dearly 
*• fabricated false Kvi<li*n(?e,’' under t^lause ISIt as it, would lie to cause the Judge to 
ento-taiti a correct Opinion rather than an ei roneoes Oin* of the Ucsult. 

A forges a Certilic^ite in the Name of B. a Ji'W'ellcr, that eertjiin paste Jcw'tds are real, 
and liy means of that Document injures l>, by inducing liiin to give thi' Price of real 
Stones ; A has evidt-ntly «‘oinniitted the OHenc*' uinler 445 ; bnl, would it not come under 
443 also i It is lioth an liijurv^aml i.^ to rend»T an ilhgal Act <*asi(*r. 

Know'ing it to be likely “ seems to me to be an obj(!cti(»nalile Term. A Mechanic 
might make the Apparatus, knowing, if not eareJ for, that they wcailJ Im* likely, Ac. I 
think ‘‘inbmding ' is sufliriiait. 

Umho' which (3iinsc doc‘.s forging a Will coinc ? If under 415, it is not consiilenul so 
gnwit a (‘rime, as forging a Ni)te for One Kiipts*, although the Will might d(*fraud to tla*. 
Extent of a MilliiUi ; iior ev(Mi eipnd to concealing a forge<l Will. It does not apjiear Ifi 
couK' niider t he JI(*ad nf “ vabial'N* Security,’’as tii** Dist inct i(»ii «»r ('4»neralinf*nt of the 
Otkj nn<l tlu^ other is stated in scjinrab^ (‘lauses. 

This (Miapter brings in a lV*rs»»ii s Ac4*ount H«»f»k.s, \vb(‘thei j>rodiiced fur thi' ()win*ror 
for or against a Third Party ; an«l if (his bi* in't inl^eiided .Si»me Modifi(‘ation would sec'in 
iieco.s.sary, (*r the Ruh's of Evideiu** shoulil junivIjIc for it. 

A lends B hia Ibirsi*, ()\ving B Money ; B refuses to return the Hoi>«^ till jiaid ; under 
what Clause does this c am* ^ B does not, take thr^ Iba’se t'nan A s lNjMsi‘sMion in the. 
Manner |mnishrible l.^^' the better of this Clans(‘. It <loes not tally with an}' of tlic llhis- 
tnitions of Chapter XJX.. an<l it does n/»t 4'oiiie uml‘*r tla* fb*;id <ir('riminal BrciMjli of 
Tnist, bccfuise it is not fraudulent, and it rather In-Jongs to tin* above (‘lass. 

May in^ this inchid<‘ all Contracts wliatevn- for Crmvcyaiice, Ships, Aor. ? Tin* Illustra¬ 
tions hIiow what it dws iin-lude. but there are imne to sln»w' what, it does not include. 

This relates to Bullocks. N«»vr there an* (^Jiitrat'ts nuoh- for the Convtyains; of 
Merchandist^ of great Value by Biilh-eks. A. the (‘ontractor, breaks his Contract, eiflher 
for a better One, or fi'(<m Inability or otln*!* (.‘ausc ; B is injnn'd thereby ; has A coinmittt^d 
the Offence ? 

A, Owner of a Ship, hii\ing contracted to <?aiTy a (^irgo froju Bombay to (Jalcuttn, 
breaka liis ( ‘ontnu-i, and injures ]{; lias A eoinmitt^*d I be Ortcnce t 

Thene arc of a (Mass not intended f^fudiaps to be made p(^niil, but the w'ording of this 
Clabse ifrso general they ap])ear be brouglit wdihin it. 

The Policy or Propri(dy (*f this Provision appears to im^ doubtful. TSee. lleniarks in 
Note R) 

A possesses the. Machinery ; B ein]»IoyN A to pniit or cngravi^ for him ; A is not aware, 
of any bad PurjKise ; still A would be punishable. But why should the IntentiorP'Oi* 
AW.tment not be as ne/CeH.sanly a coin])onerit Part of tlic OH’emx*, to render A pmuHltabje 
as it is for B ? 

TIk^fc perhajis should Is? another Kxw‘j)tion in favour of such Ousts when the Aiithoi* 
is given up. 

l'‘^re does not seem to lie any Provision for th<j Ptinishiiiciit or Removal of Person.s 
keeping disorderly Houses, which are often the (/aiise of great Annoyance to Passengers 
in public Thoroughfarea 

See Remarks rm the Note R . 

Adverting to the Insolvent Act W India, I Isjlieve that a Discharge frees the Insol- 
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v«nt from aH futare Liability for iirevious Bebtg, and differs in tins inspect 
IriNolvent I^iw of the Bombay Co^e, which is in i^xiciple the ftime as advocated m tto 
Note, and in which I fully concur. 

Note E. Dismissal 'would in many Cases Im no great Ptmishinent. A Itoi who got ^ liu^ Stun, 

Page 34, 2d Para* f)r who was retiring, would CJirry away the ill-gotten Wealth, in spite of uovemmont. 
graph. Tlierc iniglit be some Disgract^ «tt/eriding Distulssal; but a plaui^le Sbiry of Animosity 

and JTijustif<» would leswin, if not remove, that; and the Man who wouhl take the Bribe 
t^uld i>enr with the |)artiai HuN]iieior». 

Note H. 1 do not soe it in the Light in wliich it is here put. Confiscation is sometimes con- 

Pago 43» Sd and 3d sidered a suflieieiit Pufiislmi(‘iit in itself It is a Part of the Punishment in all Oasca 
Paragraph. f h(m* no DifR'renec between (’«niliMratioii of Goods worth 100 Rupees and a Goiiftscation 

or Fine of 100 Rupees in ('ash, <»r by the Sale <ir Goods when levi«f<i by Distress. All 
(Itteiioes relating t<i the Revi niu- are merely penal Jis eausiiig indircet Loss to the State ; 
and I do not He<? wliy, if One Part of the Punishiiient is jait into the Penal Code, the 
whole sluaild not he so. It is imt nec essary to make the l^aw an absurd One ; and if A 
ought not to Hiitfer, his H.aggatre ouglct not to In* eonfiseaiecl. 

Note Q. ^t a])|)e;irs to ini‘ that Wives slioiild be s(‘nt baek to their IliisbMnds. when they have 

Page 91. (doped with a ParanuMir. by (Ice C'riminal ( Ninrls, if deinJindc'd ))y the Husbands, unlesR 
lawfully sc'paratecl. It is a most eommon Hi'inand, and generally the }>rincipal Object of 
the. J*roH(’eiition ; but it does not seem tc» be ]n<>vidc‘d for, altliongh it would be (piitc in 
aceordanee with the, very jn.st View of the general Primfiple argiusl in Pages 10 and 82 
of the Notes, and c'lsewlit'n-. 

Note U. I would venture (.o doiilit if (he Piep.iiiileraiiee ()f Gocnl would he* in favour of Exeiiip- 

Pag(* 97. iion from Punisliment to He* l*uhlieMti(»n <rf injurious Impufations without reserve. (.hi 
the oilier Side*, it m ey In* argie d, Hiat- it would pnwent tin* Pc'i's^n bc‘eoinmg honest, and 
drive him aiel other (’l iminaf: to l'\*spair and a ('ontinuanee in (heir Dejinivity. One of 
tlu^ stronge.st Reasons a.vsigned in favour of the Sec:lu.*^ioii Systiaii of Prison Hiscijdine^s 
to prevent the Miseondue.t of Ihiscpiier* from being known, that an honest Intention may 
not ) h ' thwartc'd. If the; Go<mI be the gr<'aU*s(., why sluadd Hu rt* rnd* be* a public Officier 
to publish the* Offeiiees of l•vel■y Iii«lividiriI known to (he PoJiee or Gcnirts of Justic:e, and 
Men.Mirc's t.akeu to p rsuc* them wherevei* they go. Ih‘andiiig <*ven might b(.‘ again 
resort,«*il to with still belter Ftfc'ct. Sujuto.sc*. a Won»!*n who in her Voulh had liad a 
Bastard <‘hild, hut, heiug aftc‘rwards married, bts-oines highly rc'speetahh* ainl virtiiouH, 
and esteemecl in Soeiet\, say as a Sehoohiiistivss ; a I*er.-oh acspiaintcl with the Fact 
ainionnees it in th** New'.spajteo. or at a |Mibli<' 'f.-ihli* Hire Parties not h^'ing ]avseiit}. for 
tie*. Purpose* of injuring h(*r both in the Fstimation of He* Ihddie and of her llnsband ; 
HH*re might he* imliieet (Joud hy the Kxaiiiple (lowing from tins, hut l]u‘re would be 
Page lOl. mu<;h direeg, Misehied*. Again. advcTliiig to the sup|>of.ed C.’cse stated in Pagt* 101. let ns 
]»ut the Kxpc'sure of t he Woiii.aii’s Irregidarity inversc'ly to it. The*. Gcairl W'ouJd address 
the Party thus:- You have told the Piddle a H'nith wdueli it <li<l md cotieerri the Public 
to know ; you liMva* b(*eii the* Means of sowdug l>isseii.siou and .Mis<*rv in a most rcsjiect 
able* Family, whom \ou havt* ruined ; .‘ind if your Knowledgi* wi‘r<* e.xtensive you woulH 
^ be* a Pi‘st (.o Soededy ; and you have* done this, not from public Spirit, but purely for 

Kcw'c'iigc* and to do Misi'liief; but what you liavc* [)ubJished i.s true, and ns the (.'ourt does 
not care for your Motives, or the Ftfeid on the Family, you are a piiblie Benefactor, and 
discharged. Bui mark : had you re)a*ated the Story wliich you have put in the Ncwb- 
|Mipers to a small Party when tlu^ Lady \v;is present, nr t?veu in the Town Hall in the 
midst of 5(K) Persons, within her Hearing, from ausi(*iv hut iujudieioiLs Zcjiil for Morality, 
you w'ouid have been senb'ucod to Three Months rigoroii.s Iniprisonuieut. 

Page 104. Till' Argument of the last Paragraph but One holds the* Intention to be everytliing,—r 

tlu5 Tnith nothing. 

I^havci ventured t<» suggest Objoctimis freely, admitting that, w hilst 1 tlunk it desirable 
that a pivciwe l-nw should, if ]>os.sible, hi^ framed, to exclude till the mischievous Effects 
of the Lieeueo given iotlu* Puhlieatit»n (»f Truths, ami to retain all tlu^ Good, 1 am not pre- 
)>arod to say how it could bt^ dom\ GhapU'r X WI. etfects this Object iu jmrt only, luid 
it may *mt be ])ractieabh* to attain more. It may how'evor Isi tiuestiouablc whether it 
w^cmld not bo preferable to make every i>4‘famation piiiiisliable, it I^iug left to the Judge, 
or tlu? Jury, ns might lx*, to decide whether it was foi the B(!nefit of Society or of any Indi¬ 
vidual, or merely insulting, annoying, cu' injuring a Party. There is sometldng aiialogouB 
t<» this Reasoning in the Provisions of Gluipter XTV., where Rashness, Negligeiu?e, or a 
Wtuii of due Rt‘gnrd for Hiuuau Life are nuide piuiisliable ; but what is ‘‘Rasimess/’ 
“ JJiegHgemn', * or “ a Want of dm* Jh‘gard for iliimiui Life ” is left to the Judge or Juiy 
to decide. 1 shall not intnide the Arguments adducible for and against the Sugg6siioii> 
they must readily occur to tlie Authority' to w'hom the Consideration of tlus Subjeo|» 
belongs : and, but for the Ah.xoncc of Remark in the Notes of the Ltiw Commission on 
si|ch a Mi>do, I should ha^c h»oked upon the iSiiggestioii as su|»ertluous. 

(Signed) D. OiiEEiftfiLL, 

Puisne 
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fl. ICTj.in rr to JBft fftlffH VilH • 

. •* w’ Court flf A4»3^«t, 

t lti.V£ the Houotiir to aokitowledge the'^'''lieceipt or iW Conrt^H Oir^lar of th« !^dUi 
Mi|.y ISSS, forwAwliiikg of tl«‘ new C-odo of Penal Hegiilati|ptisi, and roijueMiin^ my 

Opwion oil meir prolnil^ JBfficieiioy. 

-To enter on an analytical DiacuHaiou ufM>n the Merita of a* Code like thin would n^ipiirt* 
far more Leiaure than, mih my various important Dutiee, I enii cuiiunaiid; and it would 
lie piWumjituouH ti> jjaas a haaty Critiemm on a System of 1-aw emauatini? friuu tJie uiiitjj|^ 
LawUFH of Men whose Wisdom and Exjieriencti are universally acknowledgvMl. 

I have no Doubt that they'^ are ailmirably well calculated for the I'nmiotion of Justict^ 
and iproM Order, but 1 think that in reducing t1u*iu to Fraci^tiec iiumy Diili<ailties will 
onour, both in ada]>tLng them to the CComprehension of the Natives mid fr<un some IWh- 
nicalities^in the IlluKirntinn in iranshttlng them into trheir ljangii{ig(\ wliile the piemmt 
Code, though fierhaps Iohm inpenioiisly f»rmed. enjoys the Advantage <»f liavdug binm lougW * 
in o]>emiion, and of being jau'fectly well uinlei'stood, tliroiigh the Aiil of the InU^rpn^- 
tations of the Hudder Adawlut. 

I lieg to forw'anl Copy of a Js*tt4*r expif‘ssing the tlpinions, if tlie.y can be ho iui<^r|>ret»Hl, 
of Two res|a*>ctable Native FiuiotionaricH. 

The Sw>tiiiieiitN ^>f my deittched Awsistuiit, when rt^eeived, slmll 1 m* forwardi'-d. 

I have, ikc. 

(Signed) <1. K ElXl<n\ 

•ludgt* and SeHHioii Judge*. 

To O. L. El?jot Kh^j, Judgi- and Sesnioii Judge, Surat* 

Sir, 

^Wk have the IFonoiir to aekunwlc^dge t)>e lh*<*eipt of your Js*tte.r ^LtU^d the 7th June 
last, forwnnling a ( ^>py of Uie new Penn] (\)de, for our Opinion ami Remarks. 

We liave attentively perused the Jkale, wiiidi iipprarn to have been framed with such 
Wiialom and Priidenee tfiwarda Uie more < Uviliwition of the (.Naiimunity of fiidia that 
any Comments on our ParLs are <]eemed unnee-essary. 

We have now the lloritiiir to return tiie C<»de, witli our lnimbii* Opiniems that your 
Honour will Ihi pleaseil to recommend to CSoverninent that it may be iminediatcdy put 
into operation, and we ho|M* that its intro<luction may meet its long <h^ired succi^s. 

We have. &"c. 

(Signed) J. Dunjkkshait, Principal Sudder Ametuj. 

A. DifUNJKr^iiAH, Sudder Atncen. 


<j. L. Elliot Es<|. to P. W. Le CSeyi' Es(j. 

Sir, t V)iirt of Adawlut, Surat. SiJHh J)ec?eiida-r 181)8. 

In ackufkwiedgiiient of the Acting Jb^gister, Mr. Sims' L<*ttc^r, date<l the 28th ultimo, 
I Imve the Honour t<i obseive. that w'hen I offered the Re-marks wiiich the iluflgen have 
now retjuested me to sujkpoi’t by Rc^ason i>r IJluKtriiUoTi, I IiimI «:liierty home in mind the 
Dimnlvantages wdiich must nece.sHarily attend the Substitution of xiny new Penal (^oile, 
however excellent, for an old ami ^/imiJiar one, besidtrs tin* extiviiie l>iffieulty which I 
could not but anticipate would arise in iranshLiiiig these RegulHtioiis into the Native 
Xjuigoages. 

As far as I xun qualified tr> jmlge, the preHeiit Bombay Cmle has hithc*rto Is^en frnind 
to work extremely well, and it pos.s<‘SH4*,s this dcui<led Axlvantage, that the P<*ople of^the 
Country liavo hiUdy, and I may say only latidy, Isjgun to iiTidcrstfind and apprt^ciate it. 
This is an Advantage wliich should u<it in my (opinion be hastily relimpiished, even for 
the sake of a better and more enlightened System of Law^s, with wdimh tht*y will long las 
imperfectly ao<piainted, particularly wdien we refl<*ct on the slow ami iinwilling AdiaiMHioii 
of any Innovation tliat characterizes the Natives c»f this Land. For them* Ileascfim 1 cannot 
view the entire Abrogation of the present RegulatiotiK without Regr«?t and Apprelierision, 
aa the Motives which have actuated tlie Committee will not ])r<ibably be at all ajkpreciatfMl 
by the People, 

The chief Reason urge<l agxiinst the pri^sent Bombay by the Memheus of tJie 

Law Cotnuuaiiion i^|)ears to have been the grefji.t discretJonxiry Power left in the Handu of 
the Authoritiefii. My own Recollection, however, funilshes no Instance in which that Pf»W4*r 
hae been abused, nor is the Probaljility of its Isdiig .so siitliciently great to form fufy 
solid Oljeotion. 

With respect t4> the Difficulty 1 antiei}>ate in the Translation of the new <.V>f]e, no one, 
1 think, can jgeruae it carefully without being struck by ibe Division and Kulslivision (»f 
Offiaqtoefit parti as detailed in Chaptei's XVII. and "XVIIL, nor can be, 1 think, fed to 

agree witii me in thinking that it will Ijc no fsasy Task to render these variou-* nice 
Distinctions into the nmnerous Languages of India, and in adapting them to tlie familiar 
Comprehension of the Naljive Autia^tieH and the People in general 
(263-) ^Tt4 


In 



jffryre'evide&t PixKlfe b^ of 

and^^UXity. ' ' >• -- 

I have^ &c. ‘ m '#"• •. - 

(Signed) Q. Is, Eluot, Judge and Seisaion Ju3^. 


^ ^ W. Richarpsok Esq. ic» G. L. Elliot Esq. 

Sir, Broach Adawliit, Slat January' 

Tn fwjkiiowlijilghig tho U<jceifit <»f your Lett4*r duii^d (ith Jiine 18()8, forwardin|^for my 
OpiTitoH Copy of a tVirculnr iVuin the Siidder Adawlut, dated 29th May 1888, together 
witli a new (y’ode, 1 regret t«<> state that I have not heen able to obtain the Assistance or 
^-Ojaiiion of any Native (jerttleuiaii at this Place, and have tlierefore l^n obliged alone to 
*‘^r€*view lliiH iniportiirit Work. I am of f^pinion that the Penal C(»dc i.s extremely good, and 
very propt*.rly h'uii'jit; aiui tht^ Objeetioii which 1 can 2 iifike to it is that in many 

(Juses, if the. Prisiiiier is found guilty, it is iinjK?rative on the CWrt to award a certain 
PiiuiHliment; fi»r iii.stitiiee, it is laid down that linpriHonruent may exbmd t<i Seven Yesara, 
but must not be li*r*s than On** Year. This 1 c^aisiihu* paiiiiul to the iV>ui*t, and unjust 
towards tin* Prisone-rs, as in many (?as4‘s it hai>peiis that tli**re are extenuating Oircum- 
NtaiKM^s from which it w*>nl«l appear that the Puiiishineiit of the Uriine shouM be very light, 
or even mer<*ly miiiiinal. 

I have, <k:c 

(Signctl) W. Richardson, 

AssistaTit SeHsi*m Judge. 


“R. .FTcnT Ksq. to the* Register to the Smlder F*>ujdaiTy A*hnvlut, Bombay* 

Sir, AhnuMlabad (Jonrt (»f Adawlut, otli Aj»ril 1839. 

I HAVK tlie. Ifoiioiir to aeknowle*lge tlui Receipt of your Letters 4)f the 29th May and 
I7tli December hist, aiul t»> observe that my 'Fime has been hitherto t<»o much occupied 
with the Duties of my new Odice t<» admit of my devoting that Attention to the now 
(Vlminal CV>de which I e<»uld have <]i‘siretl, and that is necessary to any just Kstinmtc of 
its Merihs. The following are the only Pi>int.s wldeli on tin* Perusal of it i have not<*.(l, and 
these 1 submit with great Dilf<u*<*nee. 

By Secti*m 380 those assisting in Munler aceompaTiie^l by l>acoil>' may be vusitctl with a 
hiSH Punishment than where. siiii}>le Murder is couuiiitUul ; ih<^ .Minimum in the former 
Ouse l*eing rigorous 1 mprisoninent ibr Si'ven Yt'nrs. and in thi* I.attei*, Section 300, Iinpri- 
srmmciit for J^ife. so that an IndneeineJit would seem to be ln*M out t«.» :nhl Dacoity to 
Murdtu’, unless tlier*^ be any Pr*)viHion I may have i»v«Th>i>kc<l that providt's for this. 

Under Section 100 tiu* ai<liug an Dftemn* l»y causing Marks of its i.V)miJjjHsion to 
4 lisap[>ear arc. I conceive. puiiishe*l to<i mildly for a Person so <U)ing, ami especially in the 
Cjisc (»f Min-der, given in lllustrati«>n, must be regarde*.! as assciiiiiig to the Deed itaelf, 
and will iii m(»si C^‘isi*s la? a previous Abett.<*r, though it will rarely be possible to 
establish it, ami as smdi Acts greatly 11ie«*k the Detecii*m i>f Urimes, the Interests of 
Society wouhl seem to ivipiirt* greater S«^vority. 

I nowhere discover an Explaiiati<m 4»f who is t<» be eon-sidenwl as a Person ex|Si:cting 
to be a jmblie Servant. In Section 138 every Person who makes his Bow to the Collector 
or Judge of Zilla to solicit Emph^ymeiit might be considered as iuclmled. 

I <lo not .see sutlicient Reason I**!* a<h>]»ting the Term Dacoity. It is as little known to 
the Native l*opulatioJi of the Bombay Tevritorie.s as it is to Europeans. Gang Robbeiy 
with Force is as ccmiprehensive, and wimhl, 1 conceive, have l>4*eu preferable. 

As regards its Application t<» the Society wlit) are tt> Ix^ subject to it, I jierceive no 
Objeotiirti to its Provi.si<»ns ; abundant Pri>teeti*>ii from Insult is secui'ed to Persons of every 
Religious Persuasion ; yet the donioralizing TemltMuy which iegaliziiig Bigamy bns, 
very luuch impair the beneficial intlutMKv whicli Avhole.souie Jjtiws might l>e exp<^tcd to 
have in a ("ommunity like this, and it must be c<msi<lorod as a Matter of Regret that no 
better Provision tran l>e made in a general Einu?tment. 

There are^ no Persons re.siilent in this Zilla suflieiently convornant with the Engliilii 
Language to read and uiiderstaml this Work; 1 am therefore unable to submit any Opinion 
on ik 

I Imve, tfcc. 

(Signeil) B. Hutt, Session Judge 


U. Bkowk Esq. tt» Benjamin Hutt Es^i. 

(»a aOfiO 

Sir, Rutnagirre Court of Adawlut, 29th September 1888*. 

I HAV£ the Honour to acknowltnlge Copy ©f a Oircuhir finom tlie Regiater of SuiAdbr 
Adavrlut^ dated 29th May, transmitted you the 2d June, requeatii^ir tn.mvHh 
init my Oinnion on tkyw^new PemU Codt^ and abo to invite tiie^Ojdlucma ef the mmt ' 
infljaiwitW imd^^i^^ at tliis Station^.mi Work Hi ijufstioil!' : 

’ ? ■ . - - -vg^yi 



Kalbii: 




Sstaimk'* 1 hwe iieverihelQBd^fiHind it extrraad^ iKfflonlt to vmmiy in the Mi 


Tedmiofilliiee of Expresnon whicb it oontfuna. In many' Cases T have bcMm 
jdld^ed to ahandon the Attempt alt<^th€ar; and I diould apprehend^ without a clear and 
oorr^ Tnmalatiezi, no'IStubstantial Opinion could be eli<nted on tliis important Work 
any Native in this Part of the Country, ^ 

SC^ In Chapter I. Clause 5 the Union of the Sexes seemed unintelligible to the Nativ^, 
ibfligh 1 endeavoured to explain to them that tRe Applicability%>f tlie Pronoun ** he 
throughout the Code was Intended to ineJudo the Female Sex. * 



.. A The Word Property/' in Clause 17, was commented on, to ascertain whether it was 
noi^bied to Funded Property alone, or to that of Land, Goods, and Chattels. Tliis I think 
Ut a Point on which Disputes are likely to arise, and may therefore be worthy of Con^l^.. 
aideration. 


' 5. Chapter II. Clause 40 rigorous Imprisonment I should conceive is intended to 
include solitary Imprisonment. 

6. Considerable Discussion occurred amongst the Natj\^ on Clause 60, and its Illus¬ 
tration A. They seemed iilaritied that n gentle Correction given either to their Females 
or Domestics for Neglect of Duty or (yarelej^sness might entail on them the Punishmenl 
tiiorein specified. They argued that the same Fxertdse of Authority wliioh a Father had 
over his Child should be extendcnl to them in regard to their Household, It apjiears they 
were apprehensive that from the Malignity of a Domestic wdio wished to free himself from 
his Master's Service (as I understand Contracts are made for a definite Period for a oer- 


taiii Sum), on receiving a Cuff, would complain, and not only release himself from his 
Engagements, hut cause the Law to take its Course uj>on liis Master. My r©}»ly to this 
Wne of Argument was, that no Individual had the Power to take tlie Law into his own 
Hands, for if it were not the Object f>f t he Penal Co<le to check Oppression even of the 
slightest Nature, a powerfid Man might cause bodily Pain from the Correction he in- 
Ric^d, and would still claim Excmiption from Punishinc^nt. 

7. Clause 213 makers it jK*nal for “ any Person to have in his Possession an}''Implement 
‘‘ in order to the doing of anything which is an OfftJiico under the last preccMllng 
** Clause." The Tmph*inent (a Koeta or Billhoc'tk) generally used for cutting Orass in this 
Part of the (Jountry is also adoptiul for collecting TiKldy, and by adhering to the Letter 
of the Penal <’V>de would involve the Possessor of such an Implement to the Punishmeui 
laid d(»wTi in this Clause.. 


8. Clause 216 specifies that wluMjver, being bound by T^aw to put any Mark on any 
Article in tiis Possession, omits to ]mt such Mark on such Article, shall be punished with 
Fine, which may extcTid to the. Value <»f such Article. Tlio Law directs that all Country 
Craft or Trading Vessels should b4‘ar a Mark 4»r Number, The Oinissi^ui to ^lo so under 
this Clause might involve a Fine (although it is discnitionary) of a very considerable 
Amount. 


9. Clauses 323 and 324 are in some «h‘gree iimllguous in regard to the P'xceptiruis in 
the Cases provirled for in Clauses 32o and 326, to which the Ibrraer (^uses resTM^<d.ively 
refer. I do not |K*rc<'ivc the Applicability of Uiese Kxrftijtions, as U) causing Hurt and 
gri<?vcnis Hurt, on grave and sudden Provocation, by means of any Substance wdiich it is 
deleterious to the Human Body to inliale, to swallow, or to receive into the Blooil, or by 
means of any Animal. 

10. Clause 3H2 specifies if any Person voluntarily causes Hurt in (Kmimitting 'Docoity 
tlie Punishment shall be cumulative. The Punisliinent of the former must, 1 imagine, 
Itoerge into that of the latter, should the Senteru^^i be for rigorous lTuj>risonnncnt for Life. 

11. Clause 418, the Natives feared, would interrupt tliat social Intercourse which at 
ffresent exists between Individuals in repairing toejich other's Houwjs without liavingthe 
Consent of the Person entitled to authorize such Entiy'. 

' IS. Clauses 485, 486, and 487 produced a very anxious and lengthened DiscTUisicm 
amongst the Natives. They expre.sfte<i Alarm at such c^imjirehensive Provisiotis, and stated 
that no one was ever safe from the Clutches of the Law. The natural Failing amoni^t 
nil Classes of Natives, which induce them to intermingle their ConversatloiiB with 


tJtterance of some Words of Abuse, would henceforth be construed as cjiusing Annoyance 
;toi3ie Person ad^iressed, and suVjjecting them to the Penalties thereiti laid down. Tliey, 
moinover, added, that the fc^ceiies which occjur at the Holee Festival would by these 
Clauses be abolished. In my Opinion no Regret ought to be exiierienced by any respect- 
id^ NMdve at tlie Introduction of a Law which dtsermrages by iM^nal Enactments such 
Somes of Obscenity as usually take place at this Festival, and I should hope they wou^l 
in. cotime of Time be induced rather to welcome on Act wliich aifords Security that the 
McNife^y of their Females should not be outraged during these Festivities. I am in- 
dimdy noweym*, to anticipate that the OfiTencses laid down in the above-mentioned Clauses 
win Oemumnoe, and fixrm a veiy common Charge in tlie Monthly Repoi*t«, 

V IIIA .AAer b^^ tbroagh the Penal Code in the Manner 1 have allud^ to h» the 

Owmiid Twn# to in^uhre what Opinion the Natives entertained of the 

jmnMstnlnii ITiEiiiwiii Tiiiil to them -disrijiit thaCoiifeienees^T Imd Imd 

v' the 'rnami- 





time eoMidered ihet tbe PoiDMiijliQ^^ 

fbein Him imi^tmay, 'CSiiMIt 5*1- „ _ -.™-.,,, ^ ^ 

Aid$it<niljf« apMiftring that 

mteilftiiitk Ftiriod 'to be Mntrdea mBs Mmit e d- ' Mr ■• hefc'vy -OAsnoee ea* 

Atrfbdty. . - .•‘- 'V. ••,«*'• 

14. In offering my bumble Opinion I oonmder the Work under Bevienr am 0ia0ji0^’’'’ 
most comprehensive and valuable Character, Whatever Farts may require AlUitefi^ 
will be more rea«lily discovered when its Provisions are brought intc» Praedoa \ 1%#'’ 
apparent Difficulty is, the Effect it may liave ujsm the Civil and Bevenue Branch t>f the 
pres^mt Bombay &!gq^tiori 0 , as I jieirceive many Offences which have been cogniaabl^ 
in the Civil Cpurts are now made fierial by the new Code. 

16. I beg to claim Jiuliilgence for having delayed so long in reporting cm this importaM 
Work, but it has been occasioneil by my endeavouring to make myself familiar with H; 
as I attempted to commence a Translation of it into the Mahmtta I^anguagc. 

I hav«», &a 

(Signed) H. Brown, 

Acting Senior Assistant Session Judge. 


A. Bkli. Esq. to 
(No. 17.) 


the Acting Rkgister to the Suddiui Dewannv and Suddeb 
Fogjdaree Adawlut. 


Sir, Poona Court of Adawlut, Bombay, 25th January 1839. 

I WAVE the Honour to acknowhtdgc the Receipt of the Court's Cvircular Ijetter of the 
29th May last (No. 727 of 18.‘I8), calling for my C[iiinon and RemarkxS on tlie new Penal 
CckIo, requesting me to invite the Opinions of the most iiifiiicntiid and intelligent Natives 
at this Station, and to obtain and furnish simiiai* Information &oin my Assistant detaclied 
at Sholapr>re.. 

2. The scanty Leisure which I am enabled to command from my Duty has lieen devoted 
to the Work in cjiiestion, >»ut the Pressure of other Business precludes the Possibility ot 
giving the several Points theieiii discussed that full Consideration which thefr Importance 
detnand.s. 

3 . It was neither my Wish nor Intention to have vonture<l an I’lpinion on this raoiit 
iiuportfiut Work until 1 ha<l had more Time and Opportunity of a practicuible Appli¬ 
cation of it; but the C%nirt‘s Letter of the 17tli ultimo, received whilst on Circuit at 
Sholapore, obliges mo tluw hastily to coniinit to Papt.'r ihi> very few Observations wliieh 
have JUS yet occiiired to me*. 

4 . The Difficulty of forming n correct JinIgment on the Penal Code is very considerably 
cnhiuiced by the AbstuuMs of the t^sle of iVocvdiire, us there sire man^" Points which 
apfsiar to have been omitte^l, but which will d*mbtlcs» be providc<l for on the Promul¬ 
gation of iliat Eujictment. 

5 . Ill Elucidation of what has been above advancfid, I will just state the following 


Instance :— 

6 . Jurymen and Arljitrators arc considered public Servants. Now, if it is intended to 
introiluce Trial by Jury, certain Rules, it is ]>reaumed, will be laid down in tlie Ccide of 
Procedurt? to require the Attendance i»f Jurors and Arbitrntora; otherwise it w'ill be 
found to be, as at present, a dead Ij€?tter, for very lew Persons will willingly attend in 


either (^npacity. 

7. In Clause 138 I think the Term “expecting to be public Servants too vague and 
indeiinite. What constitutes expecting to be a public Servant should bo clearly explained; 
otherwise it will lead to Misconception. 

8 . *^ The Punishinent for receiving stden Property, considering the very great Facility 

which exists of making away with it in this Country, is. in my Opinion, far too lenient. 
This Receiver should be punished t'qiuilly with tlu? Thief, for if there were no Receivers 
there would he no Thieves. “ Dneoity " is a Term ]^)eculiar to Bengal, and should be. 
defined. ^ ^ 

9 . There la no specific Provision against robbing the Mail, regairlftig which I atU' 

inclined to' think should be a sepirate Enactment, awarding a much lieaviw 

Punishinent than in the Case of ordinary Rc»bbery. 

10 . I conceive the fixing of a minimum Punishment objectionable. It is not an. 
unfrequent Occurrence that the minimum Punishment is considered too heavy; but, a# 
the discretionary Power nllow^ed to the Judge is bounded by tlie Law, he is compeltod to? 
pronoum^e Avhat lie himself feels to be an unjust Sentence. 

*11. Some Parte of the Code ap^>ear to me decided Improvements on our Ri^^ulatkim 
and I liav© not observed anythuig, beyond wliat I liave alKive touciied upcm, 
vi^uld in my Opinion be objectionable when brought into Practice. : ?■ 

In tlie Caso^ of a Prosecutor suffering a heavy pecuniary Loss by a Brfaonii^il 
malkioiis Destruction of his Froxierty, it seems cemsfmant with Justice that 
should efudeavour to compensate the Sufferer,. w aa to .punish the Chifli||l^ 

attain a Fine is inflmted^ vyhioh our V Ba y fi diitio ttB, hourdlnsTj^ Isa^ 

with M .>{espeoii%^^ ' 


J#'.. ^. 







_ 

-mm 0d'^Gv^ 'i^^'m^'Pi 

^ mm tlm PrittQimr ibe Ihrivueg^ he at prMnt poasceaet^^' 

^^i^jKjfa!.: 1 Naiii^^ .whiGh k least dkagreeaUte 01^ most ocmveiiiemt to him , 

trC^lmuUion of xigorous aod aim^ Imi^iscmiiieiitf as inflicted in Sngland, is 
/ dedkled Improv^^ 

‘No'Timslation of the Penal Code Jmvingf hem ftimished, I liave heei^ prevmited 
' ins^M^g tlu& Opmion of the most influential and intelligent Natives in the Work in 

An original Letter from my detached Assistant^ dated 26th June 1838^ is hereivith 
flniwaarded . I have, &;c. * 

. (Signed) A. Bkix, 

Judge and S<Won Judge. 



C, H. Pirr E«q. to At.EX4KDER Bell Esq. 

Sir, Sholapoor Court of Aduwlut, 26th June 1838. 

In adknowledging the Rtn’scipt of 3 ^>ur Lt^tter of the 2 d instant, forwarding a Copy ot 
tim new Penal Code, and calling for my Rtanarks on it, 1 venture my O^iinion with great 
Beluctanee, feeling how incompetent I am to give one on siicli aii im[>oriant Subject; but, 
as far os my Judgment goes, and after an attentive Perusal of its ContimtH, T shouhl say 
that Ute new Pemil Code would be liighly ativaiitageous, and agree that it should bo 
translated into the Native Xfanguage with as little Delay ns {x>Hsibh». 

1 have, &C. 

(Signed) C. H. Pirr, 

Acting Assistant Session Judge. 


W. C. Anprews Ksq. to Chaiujss Sims Esq. 

Zilla Magistmte's Circuit Kutcherry Oipar Purgaiinah, (^amp at Paul, 
Sir, 10th January 1H39. 

In olicdieiice to the Call made upon me by the Court in your Ijctter of the 17th 
December Last (No. 960), I have the llonour to stat^, for the Information of the Judges, 
that I have stmlied the new Ptuial Code as attcmtive.ly ns my other Avocations would 
admit of; and that, iw far as £ am capable of judging of it, it ap]Miars to me to be in 
eveiy res]>ect -worthy of its Authors,— Men stslceled from the iServices of the Thrive Pre-* 
aidencies, imd pi^esided over £> 3 ^ one who was doubtless a]^poii)ted to this OHic 4 ) an being 
one of the bc^st JurLsts in England, and wlio, it is evichnit from this Work, is deeply 
versed in the Science of Jurisjiriidciic^*- and Human £ ?liaract<ir. 

2. To Htud 3 ' the Pro^luction of such Mem with the View of priHsIng a Judgment U|H>n 

it might well have beem charged upem me ns Presumption, liad it not been imjKised iis a 
Duty. 1 can only regivt that the Iteqiiisition wiis left unrepJied to by my 

PredeccjHSor, who is .so much more comj>etont to the Task, and whose Ojunion, con¬ 
sequently, Would liave lieea so much inort^ satisffu;b>iy. 

3. To IMnciplea on which the various Provisions of tlu* (\>de have Ishui framed, tw set 
forth in the different Notes, no Objection can, I tliinL, lie offered ; in fact they ap|Kui.r to 
be fiir superior to those wdiich intfuence<l other Legislators. In those Points in which 
ibis difiers from other Codes it is only as to the pnu;ticfil working of some Parts that a 
Difference of Opinion could be entertained with reference tf> tlie [teeuHar Circumstances 
and Stnictiu'e of Society in the different Parts of the Mridely-c?xt<»nded Ktnpire t<> lie 
subjected to its Provisions, and it is only iii tins res[»cct that 1 would hamrvl an Opinion. 
on Clauses 5*1 and 57. 

4. Though not positively expressed, I pnisumc that it is intended tliat the Power of 
]ev 3 riiig a Fine by l^istress be exei’ciseu inime<liate]y on jxissing S(uit< 3 nce, liefore the 
J^S^ration of tlie Seven Days Iniprisoruaent; otherwise this Period would lie just 
rndneient to enable the convicted Party to conceal, or remove liis Property to the adjoining 
TeErntories of some Foreign Power, whither he would hiniscdf re^iair for the Period of Six 
Yeeace during which the Sentence of Fine remains in force against him. 

...A, Sven if the Power of levying by Distress be exercised immediately on passing 
' niutaiuie, I believe tlie £x{ierienGe of the Civil Courts would go to prove the Diflicult^ 

' is <^Um found in disc< 3 vering and attaclting Property, and the Facility with which it 
ifiiey be made away with or concealed pending a Trial, and in anticipation of the Resu^. 

i^joining Town or District of a Foreign Power for Six Years would often 
. compared with the Payment of a Fine; and therefore I respectfully 

unless tibe Period for whkfa a Personas Property is liable be made exclusive 
‘ miYmtifpi Temtory, Parties will often eecape, in the Gases eontemplati^ by 

Ptmiatuneni than an Imprisonment for Seven Daya 

iaiMBeoted and mmpouadsd' Hbm TemtoriM a€ tht 

Alra*M ^of tlu« Dweteriptim. 



7 TW'blittgmg of ILw; 

i>iiBi}ali^ at firffi/a^ - j. ^ . 

the prineipal of which wiS be found to be in iranelating it into suitable 
to ig^ our Native Offioera to attend to the nice Distinouons with which it nbo)iai3% ’|i^ 
to enter into the Spirit of many of the Provisions, even carefully iUustrated ii#tbqr.i^ 
by 'Example; but these Dlffieulties will not be found insurmountable^ and probal^ ' 
Code will not be found more difficult to he understood ^ now, by our Native Offieers and 
Subjects, than were the existing Regulations at their First Introduction; and I oertatot^ 
think that the Study and Practice of it is lughJy calculated to improve tlie moral Feeling 
and intellectual Faculties of our Native Servants. 

8 , Being on Circuit in the Districts, I am unable to take the Opinion of respectable 
Natives in Surat on the Subject; but this is of the less Importance as Mr. EUiot haa 
doubtlcssa already done so. 

I have, &c. 

(Signed) W. C. Andrews, Acting Magistrate. 


J. H. Jackson Esq. to the Register of the Sudder Foujdaree Adawlut, Bombay. 

(No. 3.—Judicial Department.) 

Sir, Magistnites Office, Ahmedabad, 10th January 1839. 

In nyference to your Circular of the 29tli May last (No. 727), handing up the new 
Penal Ciahj, and reqiujflting to have iny Opinion Jis tt> its Merits, I must observe, that 
it would be j>resuinptuf >UH in me, in so sleu'i a Time; to pass a d<^ci(le<i Opinion upon a 
Work wiiicJi has engaged tJie Attention of soine of the ablest Men in India for Four 
Years post, and in hict it won hi take a great deal more Time than the Duties of an 
Office wi>uld admit of, U> examine it with that Care necessary to give an Opinion upon a 
Subject of such Imjiortanoe. I may, however, ndvc'rt to ilie Setition ou Fines, which 
apj>eai'8 ti> mo a decided Improvement on the present System. 

2 . I inu.st, liowever, with «dl duo J^eference, record iny Dissent to tliat Part of the 
ilhapter relating to Punishment in wliich Corporal Punishment is not laid down. As long 
as the Tone of moral Foelitig amongst the Natives is so low as at present, aiul they do not 
dread the Disgrace of a Gaol, tlie Discipline must be made much more strict than it now 
ia to operate of itself as any eifectivo (-heck t«> Crime. At pnsH4*nt the System is so lenient 
that the Culprit of the DcscTiption liable to (.?orjx»ral Punishment, if that Punishment ia 
nbolisluHl, and no more severe one substituted in its Place, so far from l>eing deterred 
from eoiiimitting Crime by the Fear of Imprisonment alone, will find it much more 
agreeable and comfortable t<^ bo in Gaol than out of it. 

3. With regard to the Opinion 4>f the Natives on this Code, there being no Translation 
in Guz<»ratte furnished witli it, it was impossihle for tluun to come to any Conclusion upon" 
the Subject. 

T have, &:o, 

(Signed) J. II. Jackson, Acting Manager. 


N. Kirkland Esq, to the Register of the Sui>i>er Foujdaree Adawlut, Bombay* 

(No. 95.—Judicial Department.) 

Sir, Kairah t^dlector and MngLstrate's Office, 30th June 1838. 

I DO rayaelf the Honour to acknowledge the llewujd of your Circular Letter of the 29th 
ultimo, No. 727, transmitting Two Copies of the new’ I’eiial Code, and requesting me to 
submit my Opinion and Re^x^rt on this importont Work, to enable the Court to lay the 
same before the Government. 

Since receiving the Ccxle I have carefully jierused its Contents, and am humbly, of 
ivpinion that its Provisiona are mild, equitable, and just; and fi'om tbe Clearness and 
Plainness of the Ijangnage in w^Iuch the Code is written, and the Ingenuity and Ability 
bestowed on it by tht^ Law Commissioners, combined with the practical Judgments 
which they pos.sessed, with every Information from all Parts of India, necessary for its ; 
Formation, before them, I tliink it reasonable to conclude that the Code generally 
be found efficacious, and suited to tlie State of Society and the People for whom it U 
designed. .. 

^The most influential Natives at Kaira possess but little Intelligence; and without. 
Translation of the Code in their own Language it is in vain to expect an Opinion r 

therO, and my own Time Ls so fully engaged that it is quite out of mjr Paweir^iiO ^ 

Leisure to explain Uie Ih'ovisions of tbe Code to them, with any Prospect of obtahiill^>. 
Observations front them tliat would answer any useful l^rpose. . V ; 

' ' ■ ■ ‘ - I have, &C. 

(Signed) N. KiBKUUiX^ Acting Collector 









\ , -'-^ii.iiA^^I^ Himolr idracknowledge tlie BecMsa^ of ymr Letters of tjbe S^ iliiy laai and 
; oiDmg for an Op^on on t3ie new reiaal Code. 

' reserved the Subject until I could find Leisure to bestow upon it the mature 

as^ •^dttj^enkte Consideration its Importance merits ; but, in the Multiplicity of ourmit 
.BidsMess, I find it hopeless to cncpcct this, and witlioat it little 'Value could attach to any 
OldnionB I might submit on so comprehensive, systematic, and elaborate a Worlu 
. 3. So far, however, as I can form a Judgment, from an interrupted and sufierfieial 
!Bertisa], I think it a clear, wise, and good Code, , 

4, I have not att«nipie<l to obtiiiu the Oj^inions of Natives on the Work, not being 
p>K>vided with a Translation, nor acquainted with any Native here who could appitHnitte 
it in the Original. I beg, however, to forward a Letter from my Assistant, Mr. Davies, 
eonveykig his Sentiments upon it. j have &c 

(Signed) R. K. PiilNGLS, Acting Magistmto. 


^ J. M. Daviks Esq. to R, K, PbinoLE Esq. 

Sir, 26th Dooember, 1838. 

In reply to Mr. Simson's Call of the 4th of June last, and yours of the 2lHt insiniit, 
r^uesting my Report on tlie new Criminal I liave the Honour to Htaie that J have 

carefully pc^niserl the mime, and in niy humble Opinion it is well calculated to ensure the 
Ends of Criminal dustice, 

2. As tlie Appliciibility of an^*- Code muHi mainly depend on the Capacity of the 

governed duly to comprehend it, so, while tin* simple and c»bvic»us Definitions of Oime 

m tile new Code ap|K*ar ]dain to eveiy Understanding, there fiieeins idso small Risk of 

Offenders being able to elude its Provisions, or of tlie executive Authoiities abusing their 

Powers, T I - 

I liave, &c. 

(Signed) J, M. Davies, Acting Assistant MagiHirate. 


R. MinLS Esq. to the Registeu to th«5 SuiijoER Foxjjdauee AnAwi.ux, Bombay. 

(No. 344.) 

Sir, Magistrate’s Office, Poonah, 15t]i July 1839. 

I HAVE the Honour to acknowlcMlgo the Receipt of your Letter, No. 727, dated 29th 
of Mny last, requesting iny Opinion on the new Penal Code, and also the Ojiiuioiis of the 
most influential Natives on tlie Work in question. 

2. From a Perusal of the Work, it o<?cui*s to me that the niinimnm PiiiiiHliinent w'hich 
must be awarde<l in ]>ariicuhir ibises is t>}»jetrt ion able, sm it may ofU'ii Imppiui that tliei*e 
may l>e mitigating CircuinKtanc<*K w'hich may render it d(*Hirnble that the very KnialJ4*si 
Punishment w'ould lie sufticieiit ff>r the Degree of Offence wlji<rh tlie Party may 1ia\e 
committed. 

3 . The Offence of Adultery does not a])near to bo punishable by tin* Code. I think this 

is a Defect. I have consulted many <»f the Nativt^, wiiose 0))injons are worth any- * 
thing at all on this Subject, and they liave invariably stated their Opiniiiii that it ought 
to he criminally punislied. 1 am of the same Opinion. Kv<‘.ry practical Officer knows the 
Confixiquences which often result from the ComniiHsIon of AdulUny ; that it ofUui leads t<i 
Murder, and frequently to sanguinary Acts of Resimtnient. To a Native to go to 
Law, and sue for Damages, is in fact to deny liim Redress, and to point out the Way Up 
his Ruin. ^ ^ ^ ^ 

4 . Of all the Complaints 'which the Natives make against our I^w and R^^gulatioits, 
theme is none of which they complnin h<j loudly as that ■we do not punish Adultery. Till 
recently it was not coimidered a penal Offence, and went unpunbdied; and it was in con¬ 
sequence of the Representations fi'om the Judge, above alluded to, of the CoiiHeqmmces 
whkh had resulted fnm the Omrse that liad previcmsly bc^.n adopted, that it wan declare<i 
ihiOt Adulieiy was punishable by the Hindoo and Mahomedan Law, and that Parties could 
be juroceeded against crirainaUy. 

*3. Bitt whilst Adultery should be considered a Crime, and punished criniinidly, I would 
aiiKi allow the Parties to sue for Damages in the Civil Court, if they wished it. 

■rlb> .K0 0th^ Parts of the Code seem to call for any Observations. On the whole, tlw. 
appears to embrace almost every Act which it seems desirable for the public Good 
ahemd punislied ; and uiough, possibly, when it is brought into Practice, IC 

Pluis be fimnd inapplicable to the State of Society, I think upon the whole 
R.wos a Ckide of Penal Laws as it is possible to frame, eomudering the various 

ChiSMl^aii^ l^escaipticmB of Natives it is to affect 

. Yo X he^ leave to hand m an original Report, dated the 14th of August, from the l&ie 
Af^g Jotni Magistrate ckf Sholapore. ■ 

t, 1 : > (Signed) R. Hiuus, Ckrllec^^ ^ 




]p.SnnriJWl!0q^tol9L;J^^ 

(No. iJ20.)^ ' ' V' "' "' •."" ■,'“'^ li •..-' , . 

Sir» Joint Magifiitrata^fi Office,"Sliola{K>]re, 14tii Augoit 38$ftt 

Iw refJy to yoiir Letter (No. 1,508 of 1838) dated 4th of June 1838^ forwaFdUUig C^pjr" 
of the Penal Code prepared hy the Indian Law OommissionerB, and requesting jne 
make any Obsorvationa I miglit wish thereon,— - . .,v- 

2. I have the Honour to state, that in my Opinion Adultery 6ught to be treated an 
Criminal Oflence, and made jnuiishable by Fine, on the Part of the Man, at the Diseration'' 
of tlie Magistrate or Judge, aocf>rding to the CircuniBtances in each Case, the Fine in no 
iJase to exceed the Amount of Expense incurred by tiie Husband at hie Marriage, and tO' 
l^e awarded to the Husl»and,—and to the Woman Imprisonment, at the Discretion of the 
Judge or Magistrate, Hindi Imprisoninent not to exceed the Number of Days awarded by 
the Regulations in commutation of the Fine imposed on her Paramour. 

3 . I should also pro{>i)s<* tiiat, in addition to this, an Action sliould lay for Damages in 
Civil Court, at the f)]>ti<»n of the injured Paity. 

4. I would treat A<lu)tcry aw a Criminal Otfenric for t)ie ReasonB stated in Note Q of 
the Penal (iodtj, viz., that the PaiTties who usuailly axpply to our Courts in Cixses of Adultery, 
are generally poor Men whose Wives have run away. For these Persons some such Pro¬ 
vision is re<[uired as the first proposed by^ me, as they are altogether unable to prosecute 
by an Action at tUvil Law, which is always e.xpe,nsive, not only as regards Money but 
Time, which may be considered as the Wealth of the Poor. How is a Labourer or Culti¬ 
vator to bang ahtmt our Courts of Law, Day after l)ay% and, in addition, to pay Costa ? 
Tliat the poorer Classo-s in this Cloiintry do nf»t jiossess much Delicacy of Feeling on 
such Subjects is no Reason why tiny should not be allowed to seek the. Redre.s.s they do 
require, viz., tJie Restoration of tlieir Wives as useful Members of their Iloit.seholda I 
conceive Laws should be frame<l to suit the Comlition of the great Body of the People, 
and in some respect their Feelings, and they should not be deprived of all Redress, 
which (if what I have stated is the Case) would be the Hesuit of referring them to a Civil 
Action, because they do not prw.seas our chivalrous 8i*ntiments respecting Women. 

5 . I wfmld also alhiw an Action at Law for l)amag(^.s in our (Mvil (Quirts to those who 
might wish it, and thus give a Mode of llodress to ilie more v’caltly Class<.'s, which they 
might prefer. 

<>. It has been stattjd that the higher Classes take the Law into tlair own Hands, 
because thrf/ v:iU, not sue in our Courts. I mueli Fear that if the jioor Man has no other 
Means of obtaining Kef|res.s he will a<lopt the .same Means, because he aitntoi eue in our 
Courts. J have thii.s statctl why 1 think tlic lower Classes .should not be tleprived of sucli 
Hedress as tiny" :ire willing to ac(»ej)t, and 1 hope ])r«ij»osed a Means to enable ilie liigher 
< dasscH also to <d>ta.in tlu; only Compensation in the Power of any* Government to award, 
viz., by* Ihiniages for the L(»ss and Injury. 

7. 1 have *mly' One other Subject <»n wliieh to offer aiy Remark. Every^ Per.soti must 
be aware of iht' FnMpiemy of Suicide or Attempts at Suicide, in eon.sequ<jiico of ill Treat¬ 
ment or aggravating liRnguago on the Part of the Husband toward his Wife. In many 
instances it i.s impossi)>le to doubt the E.-ict, that the Husband was aware of the Conae* 
quences likely to I’csult from his ill IVeatmeiit; hut, h<>wevcr serums muy^ be the Result, 
the r^aw, as at pi'eseiii eonstitutcMl, does not, Jis far as 1 am aware, punish the Husband, 
the Author of st> much Misuiy. 1 would propose that tlie Coiuinission of this Ofience be 
tiukIc punishable by Law, 

I have, &C. 

(Signed) P. SxEWAiiT, Acting Joint Magistrate. 


• H. A. Harrison Esq. to C. Sims Esq. 

(No. M3.) 

Sir, Circuit Cutcherry' Camp at Egutpooree. 1st February 1839. 

I u.vvi; tlic Honour to acknowledge Receipt of the Coiu*t’s Circular of the 29th May 
last. No. 727, forwarding, for ny Opiniem, as wtdl as that of the principal Natives of ibis 
i>istriet, t^>|>y' of tlio Pen.al C^>de. 

2 . In re]^iv, 1 beg you will acquaint the Jiulgcs, that Imving devoted to the Study of 

this import4iiit Work sucli Time as I liave bec»u able to spare fr«>m the arduous Duties of 
my Situation,* [ am of opinion that it is a Body (»f Law easily^ understood, and eminetit]^ 
adapted for the I\*-ojilc for whom it has been framed. ‘ ' ^ 

3. The Provisions of the Coiie seem ])rccise, equitable, and just, ami the tiumecoiili 

Xilusimtions appeuiled to the Enactments add greatly^ to the Value of the Work, in whifAi' 
is found many Otfences unm>tiiH.Hl in the Reguhitions at present in fi>rce. .; 

4. A Coj\y of the Code in tha Moliratta Language not having been transmiticted toxm, 

1 have been unable to obtain Hie Opinion of the princi|[>al Natives of this Province. Hlitd* 
however, such a Copy in the .language of the Country been fowarded, 1 asn not 
acquainted with any Native to whose Opinion 1 should have attached any Value. , V " 

- T liaVeL 

(8igi»d) 'a A. 

'■ ■ ' - • ■__ ’v. 




'■-.j 

, '^Wta)WfeiC''%i!^ Jmmty. 1839. 
for my C^pdlaioa on ifa« nw^ 


" ?*9^ io yoiirip "Letter of .&« 89tii 

Pani^ ICN .1 the H<mmir to acquaint eliiiouffh Seim tlie Weight of Busi 

q^.I luvm been unable to dedicate to i&e Subject the Study ^virbidi it feqmree^ 1 have 
peruaed the Volume with much Attention, imd am of opiniott that the Claaaiflcs^ion of 
is more luminous and comprehensive than that hitlierto adopted, and the Gra> 
dnatioh of Punislunents moi-e nicely regulate<l according to the intrinsic Depra^Hfty of 
Oknoaa, and the Result which is likely to attend its Infliction. 

. S. The Notes I consider a valuable Commentary on the Liglits which in modern Timea 
have been thrown uj>on the Theory of Legislation. 

. 9. As the English l^anguage is capable of fumislilng so appropriate and inie.lltgible a 

Ihmignation, I think the IninMluction of the h»eal Term “ DaiJoit is not in itcoor dance' 
,wHh the Simplicity of IHction elsewhere obm^rved. 

4. Tlie Mi^aiis of ascertaining the Opinion of tike Natives lias been limited by the Want 
of a Mahratta TraiiHlation. 1 Inid hoped that the JJufburdar in this Ottict\ wdioao Senti¬ 
ments I should consider of Value, would have Ihhjii able to have funiislied me with some. 
Remarks elucidating the Vi(?\VH of his Coinitrymen on the Pi-ovisions more immediattdy 
affecting their Prejudicing; but his ordinary Duties have preventt*d his affording the 
Subject sufticient Attention. J am inf<»rine<l, however, that several intcUigent Nativos, 
including the Native Judicial OommisKioner iit this SUtioii, are eiu}>loyed iu canvassing 
the Merits of the Code, niul should 1 be able to obtain their Noti*8 1 shall luive tho 
Pleasure of forwarding them for the Information of the Su<hler Adawlui. 

I have', &f?. 

(Signed) D. Blake, Magistrate. 




E. B. Mills Esq. to C, Sims Esq, 

(No. 227.) 

Sir, Dharwar Magistrate's Dffiee, 13th November 1838, 

I HAVE the Honour, in reply to your D't.ier under Dai-e tiJUh May last, with Accoin- 
panimerits. Copies i*f tiu! new lN*nal Code, b> wtate, lor tlu' liiforniation of the Judgeti, 
tluit 1 have no particular JioiuarkH to offer on the Work in,(|UCHtion. 1 am of opiiiioti 
that when hnmght in Ojjcrjdion and well iimlcrstond that it cannot, hut prove a llko^t 
important :ind <li*.sirahle liiqu'ovoiiieiit upon tin*, prijsent C^odc, which is not suflicientJy 
comprehensive, and tluindbre Imt ill cahtuhiU'd to meet Crime in iJl its multiplied 
Forms. 

2 . To revi(»w the present Woj*k critienlly AVouJd fwcupy uku'o ''Pime than I Hlnaihl be 
able to devote t <3 it ; whilst, on the other hand. T feel myself iiieiimpeient for the irinler- 
taking. There can be no Doulit tJait tin? real Merits of sucii a Work, as a Penal CVkJo for 
this Country, will not he devclo{M‘<l until hnuighl fully into operation, «rul wJien tiiis is 
the Case 1 have evc^ry Roas<»Ti to think it will he found iidequaie to eh<x;k and punisit 
Crime in evtuy Sha]) 4 », 

3 . W'itli ri?fcrenc<; to thq Second Paragraph of y«>ur Letter, 1 hog to ohtH?rve tliat tlK*re 
ai'e no Persons of the Description therein noticed wdio uiidiirstaud KnglisJi suliicieuily well 
for ConsulUitioii iu thi.s ZAihi, 

• I luive, &c. 

(Signed) E. B. M1LI..S, Colh»ct<‘r and Magistrate. 

" ■■* "1—. . .. ■ 

No. 92* ^ 

W. S. Boyd Esq. to the Officiating Secretary to the Government of India* 

(Judicial Department.—No. 29-^70 

Sir^ Bombay Castle, 15th November 1839- 

With reference to the 2d Paragraph of your Letter dated the 12tli of 
August last, No. 442, lam directed by the Honourable the Governor in Council 
^ tMQsmit to you, for Submission to the Honourable the President in ("ouncil, 
Copes of a L^ter from the Acting Register of the Sudder Foujdaree Adawlut, 
the 23d ult., and of its endosed Reports from the Magistrate of Rut- 
tlttgberiy and tibe Acting Joint Magistrate of Broach on the Subject of 
new Penal Code. 

" ^ ^ ^ ^ ^ ^ ^ ^ I have^ &c. 

^ \ ^ (Signed) W. S. Boyd, 

, , Acting Secretaiy to GoYcmment. 










fct\'V.'?i'!'‘ yV-- ' 

<3^; 'Oiuirr iStq. iff W;.fiL' 

Sir, .v . Bombttry Sudder Foiydareie Adawlixt, 28d 

I AM directed by the Judges of the Sudder Foujdaree Adavlut to aeknourl^^' 7^^ 
Letter of tlie dOth ultimo^ No. 2,592, with Enclosure from the Qovemment of j^dia^ of tbe^ 
I2tb August last, referring to Mr. Secretary Willoughby's Communication of the 10th 
June last (No. 1,568)> and requesting iuriher Reports on the new Penal Coda 

2. In reply, I am directed to forward tlie accompanying Report from the Acting Joint 
Magistrate of Broach, dated the Kith ultimo. 

;i. The Session Judge f«f Tannah Iuuh already given his Opinion on this Code, whilst 
AssiHtant at the <letaclxed Station of Rutnagherry, and therefore a further Opinion from 
hitu is unnecessary. 

4. The only Officer whose Report on the Penal Code has not been received is the 
Magistrate of Rutnagherry*; and the Judges regret to have to observe, tliat, notwith* 
standing a pereiii}>tory Cali made oii liirn, he has ^iled to forward it. 

1 have, &a 

(Signed) G. GRANT, 

Acting Register. 

* Since the closing of this Letter the Report from the Magistrate at Kutnagheny haa 
been received, and which 1 am desired to submit herewith. 

(Signed) Greoor Grant, 

Acting Register. 


G. Com:s E.sq. to W. C. Andrews Esq. 

(No. 13.^.—Judicial Department.) 

Sir, Joint iMagiatrate s Office, Broach, 10th September 1839. 

I HAVE the Honour to state, in answer to the Circular of the 29th of May 1838, 
from the Sud«ler Fonjdai'ee Adiiwlut, which accompatiitMl a Coi>y of the new Penal 
<3ode, that the Regulations therein eoiitaiiUMl appear to me well adapted for the mixed 
State of Society existing througliout IinVia. 1 liave consulte<l the principal Natives of 
this Town, wdio expre.s.s tlio same SentjuKUits, ancl state that tlxey an^ much pleased with 
the Oonsulerati(»n which has Ix^eri shown in ])rote(rting them from J nterniption and Insult 
in the Perfi>ruian<;o of tlujir r<digious Duties. I do not see that any Pros'ision is made ns 
a Criminal Act for the Pnnishmont of those who appropriate t«> thciiLselvcs Trejtsure-trove, 
stray Cattle, Property found at S<*a, or recovered fi*om a Shipwreck, wdiioh all are aw'aro 
lu^longs to Government, and the Existence of which it is irnpropt^r to conceal, both on 
account of the Finder l*eirig aware that the Property is not hi.s own, and because it taken 
away the Chnniio which the propj^r Owner, from the Publicity of the Discovery, has 
atfonled to him of recovering liis Propert 3 ^ It also aj»pcar.s objectionable t<x me that the 
Minimum of Punishment is not left invariably to the Discretion of the Authority tiying 
the Case ; for, although the Punishment to be aw'arded by this Code appeal's generally to 
be very lenient, still there luiist frotpiently occur Causes of Mitigation, even for those 
C-rimes w'hich are reprobated by all, and likely to be most injurious to Society, but which 
'fiiniiot be foreseen or ]wovided for. I wouhl, for example, bring to Notice C/lause 451 of 
i Muipter XX. The Wdl might be of the smallest Amount; tlie Offender might be young, 
uud iuducjed to the Act by a third Party, or have the greatest Temptation placed in his 
Way, injuring only those who have also be«m defrauding him in other limtances, &c.; still 
no lighUu' Punishment than Two Years Imprisonment could be nw'arded. The heavy 
Duties 1 have had to perforin, both from the UnfavourAleness of the last Sea.*ion and Cases 
of Importance having come before me, >)eing left also wdth only One and sometimes no 
A^£isiunt at all, have prevente<l me giving that Attention and Time to the Study of the 
Work I am now rei>orting on wliich 1 should wish to have giv^en, and has caused the Delay 
ill Ibiwarding my Reply, 

I have, &c. 

(Signed) G. Coles, 

Acting Joint Magistrate, 


Alex. Elphinston Esq. to Greoor Grant \ 

(No. 881.) ■ 

Sir, Rutnagherry Magistrate's Office, 12th October 1839*, 

• In olKsdienoe to the Direction of the Judges of the Sudder Foujdaree Adawlut, T liavf ,. 
the Honour herewith to submit such Remarlu on the new Penal Code as have oocuned 
me, and regret that they are not more worthy of the Subject. , . - 

2 d. 1 would only further offer, as a general ^Remark, that the Penalties pi^eecriiied.; 
Crimps iu the present judicious and oompreheni^e Code, of new Laws seem to 
too nuld to be effectual everywhere and at aU Tin^ in, repressing Cime ^ 

JVan9^RU^tyf . RRd thnt tliei^ore 1. miudder it 









___ ..^ _ . 

GQilaM^'w)i^ is piMuaibabU- 

--' oftibe 6o^'l'liaw\]^l3^ to 

^ the OpSniQKis of the Nathm eonoemm^ the Code* 

\^||£*^Xa M^ohieioii, I beg to apologise fi^ the Delay irhiiA has occurred in submitti-hg 
tte tpaom^ Bemarl^ # 

1 havCi &C. 

(Signed) Alex. Eu>mNSTON, Magistrate 


Chaptek hi. 

Oeiieml JExceptians.—On ilie Right of PrivcUe Defence, 

Under this Clause the Length of Time to which tho Right of privaU* Defence exienda 
is restricted “ till the Offender hns ctfecttid ins Retreat Midth the Property, or the Pro]K5rty 
has been recovered.” I would proi)f»se that the Higlit and legjJ Privilege ctmferred by 
. thia Olatise on private Defence should l>e exteuited in Point of Time till the Offender is 
apprehended, as this would protect any of the OoTninuiiity from legal Consequonees, 
if, in Self-defence, while in the Act of taking Prisoner, they hurl, an Offender who waa 
dangerous to seize, and who remained ait large. It is w(?U known that there are many 
Criminals who have deserted their lloines, wliose Tlaunts are unknown to the Pidice, wheun 
private Individuals might accidentally mc€^t in the Jungle, when it wouhl 1)0 desirable 
for tho Country if Individuals who might not have a Warrant in their Ptusket were 
exempted from the Consequences that knight follow' if tiieir Attempt to seize the Offender 
was resisted. 


CiiAiTEn 

Of Offevees again*tt the Pitblic TrtLiiqiulUi.y. 

Tlie Limit of Punishment fi>r this OfTenev set-ms to me to lui too confuicA I would 
propose that Twelve Mtmilis should be, substituted ft»r the Words “Six Mouths” in this 
Chiuse. 

I am humbly of opinion that tho Limit of Punishment for this Clause should bo ex¬ 
tended at least to Three YearH InqiriKoinneni, instead of Isdng Tw'o Yoara 

I conceive it wouhl be d(*.sirabJe tt» substitute 'rbn^e Years Kjft^uit of liQi|)riHonmeni for 
the Two Years H})6ciiicd i$ this Cist use, but to make armed iiloters who rernsin on the 
Spot after lliey are cfuriinanded to ilisperse suliject to Five Yeai-s Imprisonment. 

I am decidedly of opinion that the Limit of I'linlshinent ft>r this Obtuse is too confined. 
As it may not Ixi j)o.'-;siblc exjuit any Fine fy)ni (‘iiJprits under this C*lause, 1 consider 
it would be desirable that the Limit of Inijirisonment should be Tw^o Years, instead of 
One Month. 

It appears to me that it would be desirable if the Words Tw'o Years w’itc substituted 
for the Words “ One Year ” in this Clause. 


C^APTER VIIL 

Of the Abuse of the Povwrs of Public Servants, 

I would not have the Words “ other than Rcifrc^shments accr>rding to the c^imnion 
Usages of Hospitality” included in this Clause, laicauHe it is sanctioning an Aclinlssion 
which is open to Abuse. It will lead ]»oor Natives to lay out Kinall Sums in givii^ 
Presents of Fruit to obtain I avour, and it is quite unnecessary that they should be sul^ 
jeoted to this Expense. 


I? 




CxiAPTEIt IX. 

Of Covierajjts of the lawful Auihorliy of Public ServarUs, 

It appears to me that this Clause does not arrn the Executive with sufficient Authority 
to repre^ ReeLstanco ; and it may not always he possible to |>rove the C'rrcuinstances 
which would render the Reaister liable to the cumulative Paxushment for ** Offences 
ai^Eictiizig the Human Body.” I am therefore of opinion that it would I>e advisable to 
the Lijoiit of Imprisonment in this Clause to Twelve Months instead of Six 
. Iw Puidd^ for this Offence seems too sli^ht^ especially if the Besf{uer carries 

an^/Weap^ The Extent of Punishment diould not, in my Opinion, be loss than Two 

One Math's Imprtaonmeni seems too slight a Punishtnent for harliouring a Criminal. 
Slkhoiu^ finable Q0todexs to deiy the Law, and dreaded Criming are thus enabled to 

^hey receive. 1 would propose to subsl^hcit® Yeam 

^Tw^Uonm^ 



1 - -fWV j." 





tius Cat!i»e^jiiMiiik'too'‘'':Q|^^ It'' tli$t6'"i»*y :4K»t' 

llotti^'B ImprisonmettC { -vrould nMbm^aeod fli^. l^cmeit 4t Ltsw %ei 1m» . 
made One Year. 


OaipnmX. <i ' 

Ojffimces agawM PvhUe Jnvtiee. 

1 tlunk that CoartB should be vested with the discretionaiy Power of abo sentenchift. to; 
public Disgrace for the Offence mentioned in tliis Clause, for the Example of BUi:^ a 
0 {>fK:tacle would have more Etiect than mere Prison Discipline in deterring the unpiij^ 
cipled among the Community, and thus it would operate in checking the freqiuaa^ 
Becurrence of a dangerous Crime. Property woujd be better protected by Law that 
Bonctioned such a Punishment, and Uie disgraceful Nature of the Crime warrants a 
Punislimeut that consists in Disgrace. 

To each of these ChiiLscs 1 would recommend the Addition of the AuthorixatioSK of 
public Disgrace. 

It appt*ars to me tliat the Crime mentioned in this Clause is as great as that specified 
in Clause 1 fJ2, and therefore, in my Opinion, the Power of Punishment in both Cases 
should be e<jual, viz,, to tlie Extent of Three Years. 

TJje Punisllinent umler this C?lauBc does not seem sufficient to deter and repress Con¬ 
victs undei* long Sentences from attempting Escapie, to discourage which Courts should he 
oiiijiowered to adjudge Stuitenecs to the Extent of Three Years Imprisonment. 

The Imprisonment under this Clause Kung only simple/^ Six Months of such 
liiijiristuiment do^is not appear huflficient Punishment for tlie Headman, or Police Officer, 
of a Village, who may Hccrcte a (Convict in his Village perhaps for Years. The Punish¬ 
ment, therefore, under this Clause, ought to be exteiuhxl ; or a Clause ought to follow it, 
authorizing emmilativc PiiTusiiineut for any other Infriiigennmt of the Laws which may 
a<;conij>ariy this Oflenco, by making the OSeuder against Clause 206 in some Cases also 
liable to the Penalties of Clause lo7- 


Chapter XII. 

Of Offences rckUiiig to Coin, 

I would propose to exttuul the PunisUment under this Clause to Seven Years Imprison- 
nietit, and coii.siitute the Ataker of the Implement liable to the same Penalty as the 
Possessor of i t, «i 

Persons who s(^oo]> iuit (^liiis will prolwibly do this Work on^ large Scale, or continue 
the Praetico for Years ; tJie Extent of Pimishmeut should not tlferefore 1 j 4^ less than Severn 
Years linprisournent. Ih'pet.itioiis of any of the Offences in this Chapter^ sSteiT 

a. juwuais legal Conviction, shiuild in iiiy Opinion subject thes ()ffender to double the 
Extent of Punishment he wf>uld be lialiie to recinve for the h’irst Otfence, or at least 
subject the. Odender to an enliaiu:ed l>egrce of Punishment beyond that assigned to a 
First C\mvictitm. 

The Puiiishinent fir Iiifraeti<ui ^Jf this Clause I would suggest should be tlie same 06 
that r^iCf>?miuMi4lecl for Clause 246. From the Thinness of the Company s Coin much 
greater Uiflieulty must be experieiic*e<l in sco<»ping it out than in performing the same 
O})oratitm on other (.Currencies in a Maimer so as. not to meet Detection and to reward 
tlw; Workman for his Pains. Eipiiil Punishment WMuld therefore still be a protective 
Enaetiiieiit in favour of the Company’s Coin. ' 

I would suggest that the Makei-s as well us the Possessor of any Instnmient intended 
for Injury to Ct>iii sli<»uld be equally jiunishable, and that both should be liable to Seven 
JTcars Iiiiprisouineut. 

* I wtuild recommend that those who knowingly receive ami utter injurefl or debased 
Coin shouhl bo liable to Sewn Years Tmj»risonment. The Makers of T>ase Coin in the 
largest Quantity wiii inosf ly resiile in Foreign Territory, on account of the greater Xiaxity 
of .Police in Foreign J uri»dieti«m; the Law should thei-efor© efiectually punish those it can 
grasp, viz., Persons who cause its Imjiortatiou or Cijvulatiou in the Honourable Company's 
Territory. 

I woulil suggest the Expe<lieney 4)f increasing the Extent of Punishment for a Yiolatio!ii 
of this CJniise to Seven Yeai^s linprisournent, for the Reasons assigned for increasing the 
Extent of Pimishmeut in Claase 24lb 

I would recommend the Increase of the Extent of Punishment specific in these 
Clauses to »Seven Years Imprisonment, for the Reasons aasigued by me in my RemaErkB 
on Clause 249, 


CaAPTEB XIII. 

0/ Offend rdaiing to WeighU amd Measures, 

This Clmpter should in my humble Opnion include a Clause for the INuudahi^t ef 
aeoh PersoQB who, though they use a, just Balance and Measures, yet defira^id in^ thdl 
ihQy g^yc. by the Manner m which th^ hold the. Bodies. ^Diis ia dme sltitieir 

Tho^' 

■ " ' 'x ,, ■/«." ^ ' ' « ■> ! w.; ' v^ ' 





:^|;^:fH''T'':^-^:^9bm i**mo Svm, 0e^, <um 2 Cbntiim£»»M« 

’ V lt fi|i|^^ be mtrodticed into this Clanae to ihie following Cti 

'vm, whoever, /rom the Purekaser, eefis or offers for Sale/’ &c.; ae the 

jPl^etmcai of tbiaZillah bmig <m shore^ and to the Baaar, putrid Fish, wliicli the Neoeaeitiee 
of.aome People’compel them to buy, because it is cheap, and if they could not obtain 
ijjribdch they might use worse Food. 

' In this Clause, after the Words he believes to lie sufficient/* 1 would* ri^mimend 
the InserUoii of the Words or which is olwumsly inst^cient to guard against tiny 
probable Danger to Human Life, because an Offender may not admit that he lH.dieved lie 
had omitted to take sufficient Order, and by tliis Denial may escape the Punislimont 
be deserved, while Ids Omission might be of a glaring and culpable Nature, and such ns 
ought to be visited with Punishment by a Court of Justice. 

Chapteb XVIIL 


Of Offences affccivng the Human Body- 

I would recommend that Offenders under this Clause be liable to Seven Years 
tomris^ dument. 

1 would suggest, that immediately after the Words in iliis Clnuse w^enring or carry* 
ing/' should be inserted the jWords or assaults ^vith the Inicnihm vf ^xmhing Aim 
ff Property supposed to he in his Possession- I wcmlJ also beg to suggCNsl the Pmjjrietj' 
af increiiBing the Penalty of Imprisonment to the Extent of h’ive Ytsars, because many 
sf those who offend under this Clause "will be ready to use Force sIiouM they a<x*identiil]y 
Daeet with any onO who lias Courage to resist iheni. Prepared ns most OtVendors would 
t)e to use Force in committiiig Offences of tliis Nature, they are to ho viewed ns mornlly 
^‘Ity ofimire than they commit, and the 0<nirts should lx‘, vested with a groaU'r Latitude 
rf discretionary Power, to apply as the Case may ri^uire. 


Chaiter XIX- 
Of Offences agahist Property. 

It appears to me tluit It would be desirable after the Words in this Clause *' takes into '* 
so insert the Words or keeps in, liecause that would render |)enal tlie keeping of stray 
[lattle which ought to >>c given up to the Icx^d Authorities, in order that Searcli by Pnxdn- 
amtiou may be made for the Owner. 

lather this Clause sJiouM, after the Word “knowing” coniain the Words or luivimy 
}Ood Reason to suppose^ or else there dlight to be a seywrate FnaotTiient for the Puniah- 
nent of those Persons who recHiive ^usjucious Goods without sufficient Irujuiiy, and 
srithout giving previous Notice to the jiublic Authorities liefore they take in such sus- 
nciouB Goods. 

The same Rtunnrk seems to me applicabh? to this Clause as to l -lause 3ff0. 

The Amount of Penalty for the Offence specified in this Chiiifk^ Hcsnns to<i sinall, anfl I 
tvould propose it should Ixi extended to Two Years InifirjHoninent. 

I would propose that the Penalty for the Offence? Hjtecified in this CUluso should be 
extended’ to at least Seven Yisars Imyirisonment, liecause the Otfenders may s<» n<K>r 
/hat Courts would not fine thcjm, arid in tliut Caoe they ex^uld only Im.» punished by 
[nmrisonment. 

Tlie killing of Dogs by the Police found abroad after Pr«»clamation Hhould be made an 
Bhcoeption to the Penalties prt^scribed by this Clause. 

I would suggest that the Extent of ImpriHomnent sjxjcified in this Clause should Iw 
increased to Seven Years Imprisonment. * 


Chaptee XXVL 

V 

i Of Crvnvinal IntimidaHon, Insult, and Annoyarwe. 

'Tbe J^umshmeni under this Clause I am of opinion should b«> exiendcMl to at least 
Chree Yeani Iroprisontnent 

1 tills Olauso should include Punishment to Persons writing or sending obscene 

ff kapTOper Letters to any Perwon, with Intention malignantly to annoy. 

(Signed) A. Eu'UiKSTOV, Magistrate 


No. 93. 



F. J. Haixidat Esq. to B. D. Mangiau Esq. 

(Jiiididnl Departaaent.—No. 1,116.) 

Fort WnSsm, 5th June 1838. 
tie tiie Depaty Govem# of Bragal to requ^t 





Letj^ fitnn tbe Riefl^''C^ the Stiver 'Nieiiraitt ': 

(No. 1,347)> end ef its Enclosur^, reoan^g PamthmeQt awai^l^ie '1^''^Pid> 
Boners who take Means to incapacitate themselves for lia^ur> in oi^.tlmt tl^ 
Point may be referred to the Law Commissioners for Consideration. 

I have, &c. 

(Signed) F. J. Halltoat, 

Secretary to the Government of Bengal. 


Enclosure in No. 93. 


Nizt Adawlat 
Pn^tent. 
ft. H. Rattraj, 

. W. Braddon, 
N.J.Hallied, 
Efquiref, Judges; 
W. Money, 

. J. ft. Hutcbinion, 
Itlarjuirea. 

* Judge of Patua, 
No. 23, 13 Feb. 
last. 

tetor to W. Court, 
N(>.93R,30thMareli 
' last. 

Western Courts 
Reply, No. 46(J, 
20 tl 2 ultimo. 


(No. 1347.) 
Sir, 


J. Hawkins E.sq« to F. J. Halupat Esq 


—, Fort William, 11th May 1838. 

1 am directed by the Court to rerpicst that you will Jny Ix-fore the Honourable the 
Deputy Governor the accorrqianying Coj)y of a Con’espond(*uce* r)Cc;Lsiojicd by a Reference 
Iroin tJjc Sf.ssion Judgtt of Patna as to ilic Punishment awiirdable to Prisoners who take 
MeaiLS to jncapacitato tlienis(*lves for Labour. 

2. TJie (Jonrt Iiave iiiHtructed the Stis^ion Jud^(» of Patna, in tlie Terms of tlie Opinion 
on the Subject exjamsed by the CVairt of Nizaniiit Adawlut for the Western Provinces ; 
but they are. of opiTiion that the (.’orrcsixaidenee should \.m laid })ef(fro the Law Com- 
nii.HHion, and have dircctcil me to forward it fur that Purpose. 

I have, ito. 

(Singled) J. Uawkin'.s, Regi:>inir. 


J. W. Tkmpler Esq. to J. F. Hawkins Esq. 

Sir, Sessions Court, City Patna, 13th February 1838. 

I HAVK the Honour to forwanl Copies of a OorresjKiiidifnco with the, Mai^istrate of this 
District, regardir^*^ certain Prisoners wh>> have been applyin;^ ])oi»unc)U.s Drugs to Sores 
for the Purpo.se of avoiding liabour. 

No Provision seems to have been iniulo in the Regulation fur tliis C'rirno. Tlie Prisoners 
are unable to bciar the lnilj<*tinn (d* Stripes; and it is in my Opinion necessary, t») prevent 
a constant Reeurrenot’ of this Glfence, that sunie Punishment .should he awarded. The most 
siinpli* Rtonedy would he to inereaso the Pt'riod of linj>ris^»nuient with Lalxair not exceeding 
Six Months; hut, under existing Rides, I d(»nht the Cuinj)cU'iiey of the Magistrate or .Session 
tludgi* to pas.s such Senttuiee. 1 am thererore iiuliuvd to hring iho Case to the Notice of 
the Sii]>ei‘ior Court, with a Request that they will be pleased to favour me with their 
Instruetions on the Suh'p'ct. 

I havir, See. 

(Signed) J. \V. Te.mpleii, Session Judge. 


^ F. Skipwith Eh(j. to J. W. Templer Esq. 

(No. U.) ^ * 

Sir, City Patna Magistracy, 25th January 1838. 

I jrAVE the Honour to enclose yon a Copy of a Letter to niy Address fi'oin the Civil 
Surgeon of I'atna, and to re(iuest th.it you will lay the tfiuhjeet before the higher Autho¬ 
rities, with a view its future Jh’eventiim and Punishment, wliieh in niy Ojnnion liP'Ould 
be best attaiiu'd by rendering each Oifeuce punislmble by further Imprisonment for a 
Reriod n(d exceeding Six Months. 

2. Tlio Hi‘altli of the Pris<>iiers renders it imjmssible to punish them under any of tlie 
existing Rules for IVison l)isci})lim», .such as by Strijxjs, Haudculfs, (jr Diminution of Food 
The Number of Ca.ses of ulcerated Leg.s in Hospital occasirmwl by the Application of 
Poison reqninvs that iiiimodiate Meawsures be tiike.n for the Suppression of the Evil, for, 
till done, tlie Ohj<>et c»f Iinprisonment and Labrmr h nullified. 

3. Every Prisoner is supplii'd with a Pair of Leather Mozi^hs, in oomjdiance with the 
Circular tirders < f the Nizamut ilated 9t]i Marcli 1832, ami I haw tlierefore issued stiict 
Orders tf) the Guards to compel the Prisoners to w'ear them when lalMmring on the Roads, 
and shall, till some suitable Punishment be devised, hold them responsible for any Cases 
of Ulm*ation that may hcapofter ensue. 

I have, &C. 

(Signed) F. Skipwith, Magistrate. 


Mohadew, 
Kamoo Royi 
Feerooy and 
Girdharee. 

V 


(No 14) Sasicel Davies Esq. to F. Smtpwrrn Esfj. 

Sir, Patna Civil Stain's Office, 22d Jimaaiy 1838.- 

I HAW the Honour to r^ort to ^n, that on Four of the Fl:W)iier8 in Hoiotta^.. oh 
account of Ulcers, whose Names are itfUargin, were this Day detected Haiemb’.of a 

' ■ Hinetid 







^ ^ ip' 

^ IJift Iwwre Ms Sore, wh<m % 

*nLU tuere va« a froepect orhis tmiik ^iXiinseA Hospital. The 

^ othar^Tht^ Men have produceil and mainCdined the wree they' are now tabonring imder 
on purpose to evade Labour. 

I send the Matermls, which are Ai^enic, Whit^^ and Yellow Vonligris, Blue Vitriol, and 
other corrciaive Substances^ and trust that you will Ihj able to devise some Pauishment 
for these Wretches which will have the Effect of deterring others from the like 
Practices. 

I have, &C. 

(Signed) Samuki^ Davies, C^ivil Surgeon. ‘ 


(No. 16.) 


J. W. Templeu Esq^ to F. Skipwith Esq. 


Sir, Sessions Court, City Patnii, Slat January 1SJ18. 

Wrril I’eferencc to your Letter of the th iustaiit, 1 have to request tiuit you itivt sti- 
gate the Charges brought iigaiust. the Prisoners Mohadew, Kainoo Itoy, l\*er(»o, and 
Girdharec. 

Of those convicted of applying Poison to their S«>res ytui will as<H‘rtiviti from the 
Surgeon how many are ciipahle of htsu ing without Tnjurv the TnlVietion of the Ihittan. 
You will then funnsh me with an English ll»q>ort on the Subject, mentioniiig, in addition, 
the Peri<»d of Lahour f*»r wliieli tht^y were originally sentencv^l, with their (Vime.s. 

It is of course to he iindcrsiood that until further Orders you do not intliet tlii^ Puni.sli- 
luent of Stripe.s on any of the IVisuiiers. 

I have, &:c. 

(Signeti) J, W. TiiMPLini, Session Judge 


,,, . F Skipwitu t(» J. W. Tempt.ku Ksq. 

(No. 7(h) ' ^ 

Sir, Pat-na Magistniey, 8 th F<d»ruary IH.qn. 

I HAVE tlie Honour to acknowlerlge your Letttu- of the .“Hst ultimo, :in«l to iiifiu’iii you MoluuttM'. 
tliat tlie Four Prisoners noted in tln^ Margin are unable to hear ( ^>rporal Punishiiauu. Kaniooho) 
A (-^)py 'if the L(‘tter from the i.’ivil Surg**oa is herewitli forwarded, ajid subjoiiu’d is Peeroo, am) 
the Irifo2*niatioTi relaiivc to the Ihisout'rs j‘eqiiin‘d hy you. <tirJliarc<. 


Name. 


Oimt*. 

LeTi^li <»f Iiiiprisonmnit. 

Tcnii of' linjinMtiiiiu-nr 

Mohadrow 


Burglary and Theft 

Three Years, with 

One Year, One Months 

Kamoo Roy • 

. 

Ditrcing a suhtorraneons 

Lnhour and Irtim^ 
i Two V* ars 

Twmty-lliree Days. 

I OueYeai, .Month*), 

Pccroo 


i*assupu vrith Intent to 
commit Burglary. 

Rajv’ ... 

Three Years - 

Scvfnli’rn Days. 

Two Years, One Month, 

Girdharec 


Dieil. 

1 


Sevt n Dayn, 


1 have, ^e. 

(Signed; F. Skipwitit, Magistrate ^ 


(No. 22.) 


S.VMUEL Davies Esq. to F. Skipwitti Esq. 


Sir, Patna Civil Surgeon'b Offiw, 2d February isys. 

In acknowledging the Rc'ceipt of your Letter, No. 55, of Yesterday’s Date, ivsj»jjctirig 
Four Prittoners noU^d in tlie Margin, I am of opinion that th^^y are in too had a tState Moiiudcu, 
of Health to bear Corjioral PiiTiisliinent. Girdharec* is scarcely likely t(* recover fro)n the Karnoo iCo 
constitutional Effects of t)ie Poison ujiplied to enlarge his Sore. Pceroo. iwi 

I havo/r&c. (iirdharcfe 

(Signed) Samuel Davie 3, Civil Surgeon 
* Girdharee has since died,—F. Skipwith. • 





(No. 988.) 


J. Hawkins Esq. to H. B. Habxnoton Esq. 


Sir. Fort William, SOth March 1838. 

I ^'liiMcted by tlm Court to request that you will submit, for the Consideration and 
Ol^oA^ the j^tbe Western Court, the acoompsayinff Cony of a Letter, No. 23, 

v:,.f(563 .) ■ ■■ •: Xx3 ‘ 








Kist. Adawlut 
Frenent. 

F. H. Rattray, 
W. Braddoo, 

N. J. Haliicd, 
Eaqutreii, Judges: 
W« MoiK^y, 

J. R. Hutchinson, 
T'^uircs, Tem¬ 
porary Judges. 


dated tbe 13ih ultimo (and of ita Eadoeares^ from the Seaaion Judge of on the 
Subject of the Competency of the Criminal Authorities to punish Convicts 
injuring themselves for the Purpose of avoiding Labour. w 

2. The Court are of opinion that the Act of wilful Self-injury for the Purpose ' 
tioned is punishable as a Misdemeanor under the general discretionary Power vested in 
the Magistrate by Section 19., lU^gulation IX., 1807 ; and in the event of the Concur¬ 
rence of the Judgos.of the Westeru Court they will reply to Mr. Tenipler accordingly. 

tl. It is in the EecolJectioii of some bf the MeiTil)ers of the Court that a similar 
R<iftJi*eiice w'as nuide from Cue of the Districts in the Western Provinces some Years ago, 
hut the Pajiers ai'e not traceable in this Office, and were probably forwarded to the 
Western Court on tlie Distribution of the Itecords. In the event of their Discovery, a 
Precedent may be found in Determination of the Points at issue. 

I have, &0; 

(Signed) J. HawRlXS^ Registrar. 


Nizt. Adawlut, 
N. W. Provinces. 
Present. 

H. M. Turnbull, 

A. J. Colvin, 

W. Lambert, 

W. Moncktoii, and 

B. Taylor, Esquires, 
Judge). 


IJ. B. Harington Esq. to J, Hawkiks Esq, 

(No. 4G6,) 

,Sir, Allahabad, 20tli April 1858. 

I AM directed by the Court to acknowledge the Receij)t of your Lt-tter, N(». 9S8^ 
under Date tli(^ 3()th ultiuio, with its Enclosures, from tlie 8e.ssit>n.s Judge of Patna, on 
the Subject of the Coin]job;ticy of the Criminal Authorities to piuiLsJi Convicts who may 
wilfully injure thoniscJv'e.s for ilie PurjMJse of avoiding Lidwair. 

2. In n‘j)ly, I iini directed to irifonn you lijat on the R<‘Cei])t of your Lett<;r the Court 
ord<Ted a careful Search to b(‘ made anauigst the Reeiuvls received from the Calcutta 
Court for Die Papers connected with the Refioenco adverted to in tlie concluding 
Paragrajjh, but they I’egiet Dj state that their JU*C(jrd Keeper ha.s not siw^cecded in tracing 
them. 


3. With regard to the general Question submitted by" the ,Sc.s.sions Judg(‘ <jf Patna, X 
am directed to observer, that the Oflence chargt^tl against the Pi isoners refc.ircd to by 
that Otiiccr does not appear to the Court to be a Misileineanor corning svitliin the JVo- 
vision of Section 19., Hegiilation IX., of 1807, but ratluo’ to constitute a P»! **acli of Prison 
Dis<'»]>linc, and to be punislmble as such by the Magistrate under the gemral Rides laid 
down for the better Management of public Gaols. 

I have, fcc. 

(SigncMl) W. H. Hauinoton, Registnir 


No. 94. 

James Ukily Esq. to A. Amos E.sq. 

Dewanny^ Adawlut, Zillah Dacca, 
Dear Sir, 8th November 1838. 

I HAVE th(‘ Pleasure to send to your Address a Letter contaiuing my Thoughts 
on One of the Features of the Company's Regulations, and I do it wdth much 
Diffidence, knowing to whom I am writing. I should scarcedy have ventured 
upon it had you not so kindly encouraged me to write; and I shall hope, there¬ 
fore, that if the Ideas prove of any Service y'ou will generously overlook the 
Imperfections of the Manner in which they' have been conveyed. My next 
Letter will depend upon any further Encouragement you may be pleased to 
give me. 

.1 will just mention, that there are some Ideas* in the Letter which may be 
reckoned as some of the strongest Grounds for objecting to the present Uiiion 
of the Revenue and Magisterial Offices. 

I remain, &c. 

(Signed) James Reily. 

• Regarding Persons assembling in riotous jMobs, wnth the Intention to fish. 

That a Zemindar having the Power to summon a Ryot for a legal Purpose 
,sball not detain him after Sunset, unless the Requisition be made imder a 
^Iagistrate s Oitler, and tor public Purposes. Any Detention after this Time 
ijhall otherwise be deemed a Duress, and subject the Zeiuindar to a Finet and 
^s Agents to Imprisonment. 

That a Zemindar or his Agents seizing a Ryot at any^ Ilaut or Fair or 
]V|arket shall be liable to Punishment. 

That any Act of a Ryot in executing a Deed of any kind whatever, after be 
has been seized and brought to a Zemindar’s Kutcherree for any Purpose, flVW 
be void. ^ 




Jamss Rbily Esqito A« Aitfos £^. 


Dewaany Adavrlut^ Zillah Dacca, 
Sir, ^ Slh November 1838. 

I NOW take the Liberty of add ressing you, and of submitting the Result of 
my Obsei^'ations on the practical ElFects of some of the l-aws of the Country, 
and the Points in which they appear to me susceptible of Improvement. 

2 . I do not feel comfKjtent to enter into a. general or comprehensive Discus- 
sion of the Subject, and it would Iw Presumption in me to attoujpt it wliile 
addressing one who has been specially clioscn or pre-einiiiently i|uiilified for the 
Office you now hold. I can give you 1113 ^ Ideas on mere isohitetl Points, and I 
do this with less Reluctance as m 3 ’ Experience of Seventeen Yt'ars in applying 
the existing Laws to the Cases that came before me as Sudiler Amcen mm 
Principal Sudder Amcen of the Districts of M 3 m 3 onsingh, Rungpoor, and Dacca 
ha£ enabled me to note how far thc 3 " have practically unswt^red the Ends of the 
Legislature in protecting the Rights or ameliorating the Contliiion of the 
People. 

3 . My Attention has been more particularly devoted to the Manner in 
which tnc Laws affect the Intci-ests of the Pcasantr 3 ’. *Phey form the far 

E eater Bod 3 ’ of the People, and their Interests arc synonjmious WMth the 
tercsts of Agriculture and the internal C/Oinracrcc of the (.\)untr 3 -. Every 
Daj'V Experience brought me into contact with some Questions which affected 
their Welfare, and almost ever 3 ’- Case proved to me that tJieir InU'rcsts la)- loo 
much exposed to the Cupidity of the Zemindar and his Agenis, and were not 
sutficiently guardoil to enable the Courts to afford effectinil Address. 

Tlie princijml Sources of this Exposure arise :— 

1st, Prom their landed Tenures not Inarig suHicieiitly protcctc*d. 

2 (ll 3 '. From Hardships aiul Oppressions creatcal the laiws Uieniselvos. 
3(113 . From the Absence of those (^hecks which are necessary to guard 
tliem from the Abuse of PoAver. 


4. The iirst of these Points belongs exelusivel 3 ’ to tlie Civil (IJode, and 
ina\'^ be discussed therefore at sonic future Period, when 1 propose to addri'ss 
you again, '^I^he other Points belong also to the same (.V>dc‘, lait lhc' 3 ’ re(]uire 
more immediate Attention, inasmuch as they are more personal, and eonsc'cjuently" 
crf:‘a more serious Nature, and, unless rendered specifieally aetionabk* before* flu; 
Magistrate, aii 3 ' other l^rovision for removing them w'ill but k‘ave tlie ICvils as 
they stand. 

5. ()/' the fTardshij)s n 7 itl Opprrs.si'ms created fty the Ijtnrs thernsefres I will 

call 3 mur Attention first to a Provision in Regulation VII. of i70Uf Section 

Clause VII1., which slates that “ no Part the existing Regulations was meant 
“ to deprive the Zemindars and other I^aiidholders of the. l^ower of siirntnoiiirig 
‘‘ and if necessary crmpetliitir the Attendance of their Tenants, for the Adjust- 
“ ment of their Kents, or for any other just Purpose, or of measuring an 3 ^ Land 

within their respective Estates which may be liable to Measurement under 

the Conditions upon which such I-iand may have bc^c n leased c>r held.” A 

Third, if not more, of the Applicatioiis daily pre sented to a Magistrate for 

Redress consist of Complaints preferred by il 3 "t)ts against tl»e Abuse of rtiis 
Power; vi^t they do not constitute a Fiftieth Part of the Instances in which 
the Pow’cr is exercised and felt. They who kn<^)\v how peculiarly a Ryot is 
situated towards his Zemindar will understand how utlerJy l»op(‘h.‘ss must have 
been the Cases of those who ventured to make the (kjinplaiiit and incur the 
Costs, the Dcla 3 ’, and the Vexations attending a Suit against their Zemindars. 

6 . The Causes which lead to the Ryot l>cing forcibl 3 ’ summoiK^d are many. 
In all large Zemindarees tlic Landholder himself never collects his R<mts ; his 
Naj^ab or Steward represents him in every possible Connexion wath his Tenantry- 
This Nayab seldom receives a Salary of more than Eight or 'I'en Rupees, and 
even ibis is often but nominal. In very few Cases indeed, and then onl 3 ’ when 
the Estate is nearly’ large enough to represent a Principality, docs the Nav'ab 
receive Thirty or Forty Rupees. His chief Dependence is on the Means" he 
can illicitly draw from tnc Ryots, which, exclusively of annual Presents oi One 
or Two Rupees from each Putwarrcc and Mundul on the Estate, and a prop>r- 
donate l>ouceuT for every Lease he grants, consists in a more enlarged and 
penxiancmt Source of Emolument in a fixed annual Income from every Village 
of a Fourth or Sixth or Eighth of its Rental, which is termed a Chanda or C/OU- 
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Rent be pays on the Land he occupies^ The Nayab of the late tiurreci 
Tagore collected tram the Property of that Gentleman, Purgunnah Suroop^r, 
situated in the District of Rungpoor, an annual Sum of not less than rive 
thousand Rupees for his exclusive Use, which was ccitainly not less than a 
Tenth of tlic actual Profits of the Estate.^ I had very favourable Opportunities 
of ascertaining this from having held rny Kutcherry, when MrKinsiff, in Rungpoor, 
on tlie lJord(‘.rs if not actually within the Estate itself. Now the Nayab may 
recover his Master's legal lU nt.^i by a siuninary Action or by Distress, but for 
his own illicit C'laiins he. has no cither Means, and wishes for no other Means, 
than (hut given Idm hy the Provision here rcproliated. 

7. Zcimndurs generally ( hargr an Anna or Seventy-five per Cent, Interest 
on every Rupet! of the Re.r'l which has not been paid. This Interest can ot 
1k‘ recovered by eitlit r of the U gal Modes, and he readily resorts, therefore, to 
the Rule in question for that Pinpose. 

A Robbery or a Murder take*-; place, which produces a Visit from the Daro- 
guh. To savt‘ (h(' Attendance of the more afiluent Inhabitants of the Village, 
the Darogah and his Minions are l)rihe<l, and this Money, though paid without 
th<' Consent of th(‘ poorer rkeses, and brings f/ir?n no Exemption, is equally 
ehnrgi‘d to all ; lait as no leg:d Proec^ss would ( rlahle them ti> enforce its Puy- 
nu'iit, llu'v gladly take advantage of the Itide under Reprobation. 

H. A Ryot’s Eaiub fire eovttcd l>y jui }illlu<‘nt Ni‘ighhf)ur. The latter 
bribes rhi‘ Nfiyab to get it for him; but the 'lemint Cfyulinues to pay his Rents 
jiunelually. I low is this io be done? 'I'ho Ryot is summoned first on the 
Pha that lie has mor(‘ Lands tlian stated in his Lease, and a Measurement is 
ordered and made, lie is siimmoiad again for an Adjuslrnent of his Accounts, 
when a Surplus of Rent imnh' out against him, and (lie Arrears of preceding 
Years eab;u\at<‘d and shown him, H(‘ ia sumtuonod a Tliivd Time to pay these 
A n'urs, and if he refuses lu' is detained till he either pays or signs a Document 
aeknowleflging (ho Debt. The Ryot feels that the Llaim is unjust, and eonse- 
(|iiently ilel;iys or evades Payment; but he is harassed by Peons, wlio seize 
him, whether g(‘ing to Market or while at a Market, whether tra\elling to sec a 
Relative or Fri(‘ud, or engfiged in calling a l^hysician for a sick Parent or Child, 
and they cjirry liim away to the Kuieherry, wiiere he is compelled to pay the 
imjii'«t Demand, or to relin(jui''Ii the Laixls. 

* 9 . Lt'l liim eom|)lMin for jiny One of these Annoyances, find lie will find that 
there is no Redress for them. 'I'he Law piTinits the Zemindar to compel his 
Attendance for fhv Atijftsfmenf of ///,vand which of these (’ircum- 
slanees may he not cloak under the Excus<.^ here furnislied him? It maybe 
Sfiid that tlie Ryot is protected from Continement; but the Hardship of being 
subject to (lie lk‘ck ot any Peon in the Zemindar's lOmploy,—of being forcibly 
carried away, often to the Di.Ntaneo of Miles,—of being liable to be disturlx?d at 
an\ Hour <d’ the Day, and on any Day, however urgent his own Rusiness,—is 
searci ly a Ic'^is l''vil. 'Phe Power was designated monstrous by Mr. Macaulay 
when 1 had the 1 lonour of mentioning it to him, and I could hardly persuade 
him that it existed in the Company’s Regulations; nor will it be deemed 
otlierwise bu: by those wluise Minds have received the Taint and Prejudices of 
liidian heelings, I'ake the Circumstance of a Ryot’s high Rent, his other 
'Paxt's, (he exorbitant Rate of Interest he often pays for his Capital, and then 
add the 'Pvranny which the Provision in question exercises over him, and vre 
shall m)t lie far from the d>uth if we say that he not only labours for the 
Zemindar as his l^iamllord, or the Mahajun as bis Creditor, but*that his 
Londi(i(Mi scarcely ditfers from the Saxon Serf or the West Indian Slave. 

lu. Another Source (bain to the Zemindar is the Pines which he 
Ievi< s from his ow^n 1‘cnants for a Numlx?r of (Crimes which in the Pirst Resort 
generally cvunc before him, and which in the Hands of his Agents prove a 
Source of grout Oppression to the ptw Uyot. 'Phere are few Oases short of 
*l)acoi(y anil Murder that come bcfoi'c the Magistrate which will not appear to 
have been loTviouAif investigtitcd bv the Zemindars Agents, or to have been 
partially ili,sposetl of by them. These Offences consist chiefly of Cases of 
Adultery, of Seduction, of procuring Abortions, of Pregnancy in Widowrs of 
previously good Reputation, of petty I'heft, of Night Trespass, of Loss,^ 
of Caslc^ of iKnty Assaults and (Jffcnces; and as the Zemindar s Intadferenoc 
iu such Cases is iUegali the j^^eons of Seizure and compulsory Attendance put 
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11. The Sj^^tn might, indeed have tiecn tolerated, and Zemindars substi* 

tuted for Local Magistrates, subject to the Superv-ision and appellate Jurisdic- 
tion of the Superior or District Magi^^jvate ; but the Power as it exists is per¬ 
verted to Purposes of Gain, and Sfsefulncss ; and what would it be wore 

it Icgalired ? A Chjirge of Adtilt|||r against a Wonmn is often founded on the 
Circumstance of a Man having be#. St'en to enter or egress frdln the lloiisi* of 
a Femide whose Husband may h-iVe V en either present tn* absent, and the 
Charge is alleged, not by the lil^-band,'i>ut bv the i.'ho\vke\ dar, and* originate^l 
perhaps in a Conspinirx to eoavi(*t tlie Man who visiter! th^ IKaise, tor the 
Purpose of extorting Mone^' frt>ni him. Pri'gTJancv of Willows, in i'ases of 
Hindoo Females csj>eei.dlv. nolwiih.-taiuhng that no (\>xnplaitit is made by any 
Mcinl>er of the Family, invariably niatle the Subject of an Acti^m in the 
Zemimbir's ('ourt, lor Ihirpo^es t.d' Fxt»>riion. It is the same with fuses of 
alleged Abortion, when a t asi' i»f accidental Miscarriage is td’ten construed into 
the Crime, A Night Vi-^it from a Hindoo to a M u>MilnKm Female will t>1ten cost 
him Exclusum from the Sumaj orCfcncaal A-siinbly at a Feast of Persons t»f tlie 
Kame Caste, which tver.tiially Kads to an Ac tiiai in the Coiirl., less with 

the View to reeover I>amag‘es than to elear his <'haracter. '^Plie harbouring of a 
Wife wiio was <lcU<*t.(‘<l in Adulliiy will losi tlu* Husband, whither Hindoo or 
Alussulman, tlie J,o.;s ol‘ his C;;sti', unless he propitiat<*s the Hea<Is of the 
Asseinhly, th<" pnliminary Step to whieli is to propitiati* the /lanindar hy 
paying him lihi*nill\, with the \ ie’iv to seenrr his luthiiiu'e. 

12, 'Fake away, then fore, tlie Power-wltit h atlbrds the /einindar the. Mi^aiis 

of seizing and sunjinoning his d\i:a;itrv, and \ ou deslrey all Ins Means of 
jH'rplexing and harasvnig^ tlx- {.fkt.or \\'Iiyhu\e the (\aiiif lissioners 

refused to take eogttizance of llu- » * ItTi-nees in tlu- Penal Code, and yet lea\e 
the People a Pri*y to all the Ve\ata>ii luxl SulVerings ui'ising Irom thi*m ? 

lib Ilut, in addition to thes<' 1A ils, tlu' Ksot is genendly 1 lta\e 

scareoly met with an Instanee in wliieh the Power of conijn-lling the K 3 'olV 
Attendance has been exi-rc-ist rl whieli was not atUnxled by this aggravating 
(hrcumstanct'. '^Phe Uesirietioii against ('ontinenx-iil in lN-gulalit)n X\’H. of 1 
docs not prevent it, bt'eaUM! oi‘ the bb\i‘4eiiee <»i‘ tlx* Power whi< h pi rmits the 
Zemindar to ‘-eize the K\'oi, and Ibrciblv drag him away to his Kiilclieny ; and 
for this lb/a''on. that llx^lt vot could i-a^ilv prove the St-iziiri- atxl earr\ ing awav 
of his PiTson, as hi*- ! rii-nds and NeiglilKJiirs saw tlx-si* Circumstances tiampire; 
hut w'ho saw him e*»nfined at the n-IudarV Kutclu rry? In manv Instaiu'es 
the Manner and Mode in whi^-h tlie is <‘(inlined preidixic* all Kvidimcc <d 

tin* Fact, as none but tlx* Zi niind..r’s (’natures lja\<- Acres i to ^ui*lj Pm'tioiis 
of Ins House* or Knteheny wlm*li i- M]>pro|.i to thi*- Piirpf ‘-i* ; anrl a J\‘rson 

following tVon! the ^:ime \ ill.ige wouhl be si|sp<'et(*f| as coming with tlu* Vic*w 
ultiiriaiely to gi^c bAideix.*c, rnxl lx* \w>uld not be jx rinitted to accompany 
them. If he went, his own hate would l>e the same* with that of tlu* Prisfjiier 
canied awav. Sometime*- n Kelitivi* will Ibllow, perhaps a Molhf*r or ii 
Brother, Init hi*- or lx r pA ideiK-e i- always taken willi Dixibt. If he can vouch 
for no more tlian the* Seizure, l!i(‘ Ai‘t is consideri'd legal, aixl the JVJagistralc* 
iKdievcs hinisc lf pref Inded from Intc‘rfi*r(‘nce. It is (ibvious that hu*l t.hi re be<*n 
no Rule wdiich p*'rinitted the Sc-i/ure of the K^ot, K\ idenee to this I'Afect wf)uld 
be sufficient to c-tabli-h a Pr*sinnjition at least c»f tlie (’Onfinenu'nt, and the 
Magistrate wouhl have liad no Scruples for interfering in tlx* ('ase. '^J'here 
Imve liccn Instancis wiicn the Confinement lias been fully proved, and the 
Magistnite has still refnsf-d to interfere, on the (iroimd that his Intertcrcncf* 
impede the CVdlecticais of the Public Revenue. This liap[>en» fiflenesl 
wlten the Anxiety of tlu* (Jollcctor for the Public Revenue takers placii of the 
Feelings of Justice whieh would otherwise have aetuaUMl the Magistrate. S^> 
utterly ruinous to the Welfare of the R\ot has this Rule proved, that unless an < 
Application broadly sisserls lliat the Ryot is fu tnnlly //?or has lK*cn 

Vofifitierneuf^ tlie Magistrate will treat it with the most contempt ikmis 
I naiilerence; and when he dws interfere it is simply to order the Darogah to 
relea^ him. Few will trace the Act up to Convictioii for wrlmt he considcTs a 
Ic^timate Means of collecting the Revenues. 

14. How can fac» indeed, do otherwise, when he, as Collector, may seize and 
deUun a Ryot of Khass or Oovemnient Estate for Ten Dnyjt^ who is 
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alleged by himself or his local Tehseeldar to be a De&tilter. 
would condemn him. It is not an Assumption, but a Fact evi^nced by emy 
Day’s Experience, that a Magistrate, when holding his OflScc distinct from that 
of a Collector, has more readily attended to Complaints of this Nature tluia 
One whose own Acts compel him to justify a Zemindar. 

T})c; Power is often cmplo^’ed to collect the actual Rents of an Estate, though 
the Iliile in Regulation VII. of 1799, which prescribes that an Application to 
arrest a I>c^fault<ft* shall be made to the; .Tutlgc of the District, would appear to 
put it without the I’alc of such a Construction. 'I’hc Phrase, for “ a just 
“ Purpose,'’ would, notwithstatjding, justify the Act; and if I mistake not, the 
general Imprcssibn in the C'ivil Service is, that the Rule was intended to confer 
upon the T^emindars the.- I’owcr of collecting the Rents. I have been told this 
by several of them; and some of iny (.’onvictions and Sentences, as Assistant 
to the Magi^tnih", f>rouiulcd on my Views of the Rule, have been reversed. 
But is it not enough that the I.andliolder has his Remedy by summary Suit and 
Distress ? A suiuinary Suit gives him the Right of having the Person of the 
Tenant arresh'il,toil boat Oafliyiclthoat Proof and irithont a previous Demand ; 
a Distress is a Jiena-dif unthont Unit tlie J.,andholder takes the Tenant’s 
IVoperty itito his own Possession, without reference to a third Person, and 
canned be con)j)elltal to give it u[) w'ithout ample Seourity, or immediate Satis¬ 
faction of his (Maim! With Power's so plenary, so complete as to leave an 
additional Measure scarcely to be desired, why hazard the CJomfoi'ts, the Indc- 

( lendenee, and the llappine.ss of the most numerous .and the most useful 
’ortion of the People';, by ei wanton .Surreuder of their Pe;rse>ns te'* tho.se most 
ntere'sted in abusing them ? 

P'S. The Power in epu'stion appears to have; bee-n assumed by the Zemindars 
uneler the previous (Jovenimeut, anel lumee, ])erliaps, the Reason why it subsc- 
epieajtly eddaineal a Place in the; Regulation; but the; Kxiste'uee of a Practice, in 
the Altseni'C e)f eletinite ami systematic Rules for summary Realre-s, can be no 
Argume'ut for its CMnilinuane-e, wlie-u a iimre wlmlesome anel eeiually effectual 
System has been made' available; nor was tlie.; I’owev ele-emeMl nt'cessary fe>r the 
Ce»llectie>n e)f f lu' Re'iit by e-ither Sir .le>lm Shewe or Earl ('oriiwallis, us it was 
ne>t passt'd into Daw till 1799, wlie-n it fonneel Part e»f a Regulatie>n which so 
much ex])e)seel the Inle're'sls of the R 3 ’ot ns te» call for Two other Regulations,— 
that of V. of 1812, anel VIII. eif 18I<),—tei protcert them. 

IG. Shoulel there be* a?i Cbje'e'tion, lie)we‘vcr, te> the eejinplcte Abrogatiem of 
the Rule, le't tlie* (Jiweniinent guard it at le;n.st fienn the me)re palpable Abuses 
to which it is liable; let them nay thaf. Ihe Ryot shall Tied he taken out of his 
Pillage, nor summemed etfleiier than once or tirice in the Year, at the Seasons 
of the Ouse anel tlie Aimin Ilarve'st, e>r wlieai authorized tei ele> so by a Magis¬ 
trate eir a Collecteir, and for a public Purpose ; let them say that the Tenant 
shall neit be eletained jifte-r Sunset, nor summemeel on a Market Day, i. c., the 
Day on which the nearest Marketto his House is hclel. 

17- Having ah-eady tresp.asseel to an unusual I.ength upon your Time, I beg 
to defer the ConsiUeratiem of other Pe>ints to a future Opportunity; and in the 
locantimc, 

I have, &c. 

(Signed) .Tames Reily, 

Principal Sudder Ameen. 


No. 9G. 

The Hem. Sir J. P. Guant Knight to J. P. Grant Esquire. 

Sir, Titaghur, 2Sth September 1839. 

1 HAVE to request that you will be pleased te> deliver the enclosed Letter to 
the President in Council. ^ 

, I have, &c. 

(Signed) J. p. Grant. 



- . Th^ J|^ J- P, Geant Knight to PEEOtDBNr and Council of India. 

Honourable Sirs, Titagbur, 28th September 1839- 

I HAVE had the Honour to receive your Letter of the 12th ultimo. 1 trust 
tjiat you will not doubt my sincere Wish to comply on all Occasions in my 
Power, and to tlic best of ‘mv Ability, with every J5esire intimated to me by 
the Council of India; but wlien I had the Honour to receive the Letter 
former Members of the Council, of 12th February IH3S, to which you 
refer, though I felt honoured by tlie Comnmuication, 1 Ci>n1css I considered it 
as Matter chiefly of Courtesy, not conceiving that it was exjx'cted of me that 
I should give ail Opinion upon a Code of Laws- I did iiol think, tlierefore, 
that it was necessary for mo, in answer to that LetWr, to state at Length the 
Circumstances which, as 1 thought, rendered such tui Undertaking on my Fart 
incompatible with my Duties as a Judge. 

In the Letter, however, whicJi I have now the Honour to acknowledge, you 
inform me that the Honourable the Court of J )iivctors, in a l)es])atcli recently 
received, having said that when the proj)osed Penal C.'ode submitted by the 
Indian Law Commissioners sliall for some 'rime havt' engaged the Attention 
of Persons conversant with the Subjects ol' w hich it treats, tlio Authorities in 
India and in England will feci themselves more compi tent than at presiail to 
form a satisfactory Judgment concerning its general Merits, and to d(*1ermine 
what Sort of Scrutiny it ought to undc'rgo l)cforc being brought into ])rae- 
tical Operation; and the said Honourabh* (?onrl liaving fiirliier rcmnrk<'d. 
that material Aclvantage may result iroin calling lespectivt*!)- upon tJie Judge's 
of the several Supreme; and Sudder (’ourts to report upon partitailar Parts ol‘ 
the Code, with reference to the Systems oi' Criminal Law whieh tl^y have 
heretofore administered, you repeat the earnest Uc cpu*st c'ontained in the l^etter 
of your Predet‘ess(a*s to my Address, dated l2th Fel)ruarv that tht' 

Indian Govermneut in Ibis Country and at llonie may be assisted in the 
lUw'iew of the Work in questi()n, whieli tlu*y must soon c<>tnmeiu*e upon, by 
tiuch Observations and Suggestions as may he dietate«l by my intimate 
Acquaintance Avilh the important Subject to which ilmt Wojk relatc't?. 

I am persuaded it is not intended to claim on tl)e l^irt of the Court of 
Directors a Right to direct their Cioveriiuu'nt fo niH upitn Ifrr Majv.shfs 
Judins to nport uyKin a Co(h‘ of Laws, or upon partii ular I^lrts of a (\)de, 
which is under the (Consideration of those who art' iutrusted with certain 
Powers of Lt'gislation in India. JMy I )ifFieulty, 1 hertdbi'c, in et>mpl \ ing even 
to a partial Extent with tlie Recjiiest. contained in yoiu* Lette r, is not produced 
by any Consideration of this Sort. 

The (-Question, how far an English Judge may, cronsistently willi his Duty, 
deliver Opinions upon existing Lasvs to any I\ rsf)n but t() his Sovereign and 
to the Parliament, when reejuired by eith< r of Ilu‘s(* pre-c'ininc-nt Autliorities so 
to do, is one, Avitli refereiu e to the Situation of i )jk' of Her Majesty’s Judges 
in this Country, of great Diflieulty, and wliieli I liave felt obliged u])on former 
Occasions to consider witli iiiueli f’arc;. 1 came to the.' Opiin(»n to Avhich I 
adhere, that in th(' peculiar (areumstances of this ('ouutry Her Majesty’s 
Judges, without deviutijjg from their judic'ial Duty, may, in their Discretion, - 
when their (Opinions upon any (iiiestion undrr flu* r.rlsCth^' Laws arc desired, 
and the Occasitm seciu'^ to them to recpiiri' it, deliv<^r such ()pinions to the 
Legislative Council of India, the Delivery of such Opinions being always a 
public Act. 

Whether an English Jinlg- can, without a r>eviation from his Duty, d<dive]* 
publicly, and to lx? preser\ed as Matter of Record, his Opinion upon a Law 
contempUited only^ is a dilfcrcnt Question. '^Jliis is in truth an Advice oHere*(l 
by the Judge to the Legislature on a Matter of L<*gislation, which is a Things 
foreign to the Judge’s Otiice, for which he cannot be officially responsible, and 
a Thing cvjually foreign to his Habits, to which he is not usually over codj- 
petent; Avhilc on the other hand it may lead to those wdio alone are respon¬ 
sible for Acts of Legislation sharing their Responsibility in public Gpinior 
with others to whom ho such Xtesponsibility can lawd^ully attach. ''Phis 1 think 
Matter of very grave Cpnsideration, and 1 am therefore of opinion, that, with 
the Exception of Forms of Proceeding in his Court, with which, and their 
(2$3.) Y y 2 Usefulness 
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be best acquainted, the most that a Judge ou^ht to do when so ebns^^ 
is to state wliat in his Opinion the Law administered in his Court now is* 
the respect in question,—what practical Inconveniences are found iii it,—^aiid m 
what Manner and to what l^xtont the proposed Law will alter practically or 
in Principle the existing I^aw ; affording to the T^egislaturc all the Materials #br 
forming Ihcir Opinions upon the Expediency of thb proposed Law which his 
Knowledge enables him, but offering no Opinion of his own. 

I n^gret that I c*annot at present see hew I can consider myself competent to 
aff'ord to your l]onoural)Ie Council any Information of this Nature, as concerns the 
contemplated (Jotle of Criminal Law, witli reference to the »Systeni of Criminal 
l^aw which Her Mr»j<‘sty’s Supreme C\)iirt of Judicature at Fort William has 
hitherto administen'd, and now administers, namely, the Criminal Law of 
England, as emlKKlic*<i in the J) O. 4, c. 7"1-, altered and amended by your 
Legislative Act o( ^d of December iHrvS, being No. of 1838, adopting the 
Alterations introduced in England by Parliaincnt in Her present Majesty’s 
Reign. 

1 observe that in the lA'tter to the Clovc rnor (lenoral in Council, prefixed to 
the Copy of the C<»de with winch 1 hnve b(‘<*n furnished, tlic Indian I^aw Com¬ 
missioners dc(*1an*, that, for Ilea-^ons which had bei n fully stated to his Lordship 
ill Council in another (VannuinicaTion, thrv have not insiatc'd in the Code any 
(3ause dca-hiring If) wh.at Placis and tf) what Classes of Pors.nis it shall apply; 
whether anv Parts of it, tln'refore, or if vvliat particular Parts, are proposed 
to apply to tlie JMnc(‘s or ('lasses of Persons over which or whom the Criminal 
Jurisdiction of Her Majesty’s Supreme (J^ourts of Judicature extends, camnot be 
known to me. 

The Jurisdiction of th<' Suj^rerne ( <ourt of f\)rt Williain extends over all 
Persons in Calcutta, and btyond this it extends without Limitation in respect 
of "IVrritory, but in respect of Persons only, over all tlu* Territories subject to 
the (jovermiumt of the Pr<*sitU ?K\v, all Persons within that "IViTitory of certain 
Jk‘scrlplions In ing amenable to lliis Jurisdiction. 

I presume that it. is not probable that Pcasons resident in what is called the 
Mofussil, but sulject to the Jurisdiction of the Su])rt*me Court, shall be placed 
under the l^aws forming the i!('\v Code, nnl<‘ss the new Code is intended to 
supersede* the I.aws of* l‘!nglaii(l gcmnally in all Coes within the Jurisdiction of 
Her Majesty’s Courts, since it is probable that the Legislature would be struck 
wdth the'Inconvenience f)t*Crim<‘s committed In'Persons of the same l>escri|)tion 
being tried in the sanu' (*<an t under rlilfererit Systems of Law in Cases arising 
in differt'iit Parts ol‘the s.itne ('oiiiitrv. 

IJiit whether the Iidiabilai ls ofCJaleutta should remain, as for so many Years 
past, living under the C'riniinal Laws of' Jhjgland, the British Subjects in the 
Mofussil being alone, e4‘those sulject to the. Jurisdiction of the Queen’s Ckmrt, 
subjected to the new C^xle, or wiu*th<T the now Code should be declared the 
Law* for all the Inhabitants of Pnitish India, the new" Code, would entirely sub¬ 
vert, and, as a. whoU*, supcrstale ‘Mhe S\steiu of Crimitiul Law W’hich the 
“ Supreme (hun t lui'^ hitlierto administered ; ” in the hitter (^ase in the whole 
hijrtent of its Juvisdielion ; in the l‘onner (’ase in a large and very material Part 
ol* it. 

It would not seem that the Honourable the (.!^ourt of Directors had contem¬ 
plated this entire Change of the L:uv administer'd by the Supreme Court as 
affecting the whole or a Part of th<‘ several l)cs<’riptions of Persons subject to 
its Jurisdiction, since they point iit obtaining from its Judges Reports upon 

different Ihirts of the Code, with reference to the System of I.,aw*s they have 

heretfd'ore adriiinistere<l.” 

Now" it appears impossible to state anything, either in the way of Information 
or in the Avay of suggesting probable Consequences for Consideration, if this 
.w’ere to bt! done, whi<*h could throw" Light upon the Operation of particular 
Parts of a new* Code of I^uavs, wdth reference to an old System of J^aws, until it 
ia known Avhat particular Parts of the ncAv Code arc to be ingrafted upon that 
old System. 

But if the Intention l)c to abolish the old System of Laws, and to substitute 
in its Stead the new Code, then it cannot be particular l^arts of the Code which 
are to be considered with reference to the old System, but the new Code as a 
whole with Reference to the old System as a wholes 

Judging 



- ^ ^ Gencae^ jtt^xed ip fhe Gxidk^ 

M the Firplac^ tliere apTOipra no Int^tion in the 
<!7cHWts to their Code by Parts into any ri^e or among any Class of 

PersonSf and it is* therefore not probable that it is so framed as to he well 
e^jfted for the Reception of particular Parts separated Irom the rest into any 
existing System ; on the contrary, a Claim is cntenul tor it as fonning ** a Body of 
LaWj^r—not a Digest of any existing System,” but to whic-li no existing 
** System has furnished even a Groundwork,”—a new “ System fundamentally' 
•* different from any the Codists have found India in posscvssiou oi*, rejecting the 
Criminal Law of the Hindoos :us long ago superseded by that of the Mahouie- 
** dans,” and as certainly the last System of Criminal Law \vhii’4i “ an enlightener! 

and hunianc Government wf)uld be dis}>osc to revive,”—rejecting the Maihouie- 
dan Criminal Law as *‘in its Tiini superseded to a grc'al Extent by the Brilisli 
** Regulations,”—rejecting each and all of the Thrc*c Jiodies of Regulations made 
by vrhat are styled tlxe 'j'liree ditteivnt Legislaluri'sol‘ the '^I'hrec Presidencies, 
none of whom, by Uie ^Ya> , had any Powits of Legislation, as “ Systems of Penal 
“ Law widely differing from each other,” and a's not any One of them U) be 
recommended as furnishing even the Rudiments of a good* C'ode,”—aind, finally, 
‘‘ rejecting the English Ch'iiniiial l^aw, as a \erv artificial and coinplieuted 
“ System,—a Foreign System which was Iramed without the smallest Refcreuci* 
** to India,—a System which even in the (^ountry for which it was framed is 
generally considered as re ejuiring exlcnsive Reform,— a System, finally, which 
‘‘ had just bc(m pronounct'd by a Commission, composed of able and learned 
ICnglish I-»awycrs, t.o be so defective that it can be rc l'onncd only by being 
entirely taken to Ih'cccs anti rcconstriicti^d.” 

I am not called upon to delivtT an Opinitni upon tin* Soundness or Extrava¬ 
gance of the Condttnmation here stated to have boen ]>ronounct‘d upo!i the whole 
Criminal Law of England in the Mass. Put it is widtait that, the learned 
Codists who lui\e adopted tliis ('ondenmalion have tVanud their Code not with 
a view to its Adaptation either in wliolc or in part to any e xisting System of 
Criminal Law, and least of all to the “English Criminal Law,” which they are 
of opinion is a System not only unlit for India, but, as appears, lor any Nation 
of civilized ?den; ’ ii . 

If, thereiore. it shall he lu'Urmined to leaw the PritiMi Suhjec'E^ and othtas 
who are now subject to the Jurisdiction cjf the Supre-nu* (\)urt still under tlie 
Law’s of iaiglaiul, subjecting those only to th<‘ (Operation ol‘ llu* iie^v ("ode wlio 
are now' amenable to the ('(airts of t.Iie Ihdvinees, then there should not siretn 
to be any Information which Her Majesty’s Judges (’ould give, or any Obser¬ 
vations or Suggestions wliieh in their judicial ("apinil v they could oiler to your 
Honourable Council, ujion the important Work in hand. 

The new" Laws, not liaving J']Heet within the Jurisdiction of the Supreme 
Court, their mere (hmtiguitv, although undoubtedly not altog(‘tlMT without 
Influence upon the Operation aiul Ei!iea<*y (d‘ llie Ltiws admiiii.''teri‘d by the 
Supreme Court in the Moliissil, would not six lu sulficient to excuse my over¬ 
stepping the ordinary Line oi' my Duty by obtruding upon jour Honourable 
Council any Observations of mine upon that new ("ode. 

If again Parts» but Parts only, ol' tlie l..aws it jiroposes arc intended to be 
ingrafted upon the System of l^nglish (Jrirninal Law' now' ailminislered by the 
Supreme Court, eorresponding Parts of the English Laws being cut away to 
make Room for them, then it is impossilde that I should comply wdth your 
Desire until 1 know what Parts of the One Set of I..aw's are to be so ingiaftcd, 
and what Parts of the other Set to l>e so cut aw ay. 

But if it be proposed to introduce the Tie\v (.’ode as a whole, to supply the 
Place of the Cvriniinal Law;, of England within the Jurisdietion of Her Majeslv’:; 
Supreme Court, then the Work which you have done me the Honour to desire 
luy Asdistance in the Review of, by such (Observations and Suggestions as may 
dictated by my Acquaintance with the Subject, is no other tlian an entire 
Code of Criminal Law, not constituting a Digest of any I-aw"s, or resting even 
aa its Groundwork upon any System of Laws which have ever had any Exist¬ 
ence as a whole in any Age or Nation, or have ever undergone the only suffi¬ 
cient Test of Human institutions, the practical Experience of some considerable 
Pprtion o£ Mankind* 

Next to the BcAdpes^ of undertaking such a Work, I should consider that of 
undertaking to review it; and although I observe that the learnt Ckidists, 
, , (263.) Y y 3 having 



ha\dng only received the Orders of the Govemment for the Fdrmkiicto of 
Code on the 15th of June 1835» and having laid it complete before the Govern* 
ment on the 2d of May 1837i have thought it not unnecessary to offer the 
Circumstance of the Commission having been rendered almost entirely inefficient 
by the ill Health of the Majority of the Members during great Part of One of 
the Years employed in the Work, as an Apology for their not having completed 
it niaiiy Months sooner, yet I confess that I cannot set a Limit to the Num¬ 
ber of Years which it w'ould be necessary for me to devote exclusively to the 
CJonsidoration and Study of such a Code, and of all the large, and intricate, and 
appalling (Jfuestions with which it must bo of Nec^essity surrounded, if I could 
think it consistent with my judicial Duties, and the Measure of my Learning 
and Capacity, to undertake so vast a Task, in so untried a Path of speculative 
Jurisprudence and Lcgiblation. 

I have, &e. 

(Signed) J. P. Grant, 

Puisne Judge of !!• M. Supremo Court at Fort William. 


No. [)7. 

Notk by A. Amos Ksfj. 

I TUiNK Sir J. Cirant should be iidbriried that Government concei\'e it to be 
an Obje(*t j^roposed by the (Vale, tliat tlie Jmlgcs of the Supreme Court shall 
administer the (Criminal J^aw as enacted in the (Jode, instead of the Criminal 
J^aw which they now aibninister- 

As it wt>Lild seem that sm inconvenient Length of'^riuie must elapse before 
Sir J. Grant could favour us with his Opinion uyion the wliolc C'ode, wc should 
Ik; obliged by his Observations upon such i*arts of it, and at such Intervals of 
Time, as his Leisure may j)ermit. (it)\a‘rnmcnt would consider that the public 
Interests would be benetited by liis lleinarks 4)u One, “^rwo, or more f'hapters or 
even Paragraphs taken promistaiously, according as his pet uliar Experience 
nmy suggest to him, that Provisions of the (Jode, whetlua* in substitution 
of or in addition to those of the (.'rinunal Law now administered by the 
Supreme Court, would or wtnild not be attendt*d Mith prac tical Utility. 

(Signed) A. Amos. 


No. 9S. 

''Fhe Council in India to the Hon. Sir J. P. Grant Knight. 

(Legislative Department.) 

Honourable Sir^ Fort William, 14th October 1839- 

have the Honour to acknowledge the Receipt of your Letter of the 
281 Ii ultimo. 

2. Wo eoneeive it to be an Object proposed by the Framers of the Code, 

that the Judges 4)1* the Supreme C4»urts shall administer the (^riinimil Law as 
enacted h\ the CckIc instead of that which they now" administer. We think* 
therefore, that the public IntcR’sts will be greatly benefited by any Observa¬ 
tions upon the proposed Law\ viewed as a Substitute for the English (Criminal 
Law% w'lu r(' that Linv is now in f4)rce in India, which the Judges w’ho have had 
Experience in the Administration of that IjRw in India, and who are eminently 
qualitiod to give an 0{>inion upon its working, may be so obliging as 'to com- 
lyunieate. ^ 

3. perceive that Observations on the wdn)le Work, according to vour 
Views, would occupy au ijiconvcnient Time; but we should feel grcjitiy obliged, 
and ^yc are sure that the public Interests would be much benefited, {f vre were 
fa^'oured, at such Intervals of Time as your Leisure w'ould allow, with youf 
Observations, whether generally on the Project, or on any One, Two, or more 
Chapters, or even Clauses taken promiscuously, according as your peculiar 
Experience may suggest, that the Provdsions of the Code, whether in substtta- 

^ tioa 






vtioa ^ Q¥ in ftdilittoii to those of the Ciinanal Xaw now administereil by the 
i^jaeine Court at Calcutta, would or would not be attendf^ with practical 

Wehave,&o/ 

(Signed) T. C-RoBEnrsoN, 

W. W, BxiiD. 

# W. Casement, 

A, Amos. 


No. 99. 

The Hon. Sir H. W. Seton Knight, Puisne Judge of the Sfiprcine Court at 
Fort William, to the Colnoil of India. 

(^)urt House, Fort William, 

Honourable Sirs, t:>2d Detober 1 h:^9. 

I BEG to acknowledge the lleceipt of tlie l^etter A\hich you did me the 
Honour to address to me on the 12th Augu’^t last, accompanied by a Copy of 
proposed Penal Code Itir India. 

I liave availed myself of the Opportunity alVorded by the Vacation of looking 
into its ('onteiits, and, in compliance with the Wish you are pleased to express, 
beg to otTcr such ()l>servat)()ns as have oc*curred to me on the JVriisal of it. 

In so doing I sliould wish to be uiult'rstood as not otfering them in my 
official Character, but simpl\' from my Wish, as an Individual, to give any 
Assistanec in my Powf'i* to tliose ujnm wliom the Duty oi* <l('eiding upon a 
Matter of sm'li Magnitude and Importanei* has <Jevol\*c*d. 

I ajn also sensible that the greater Fart uf‘ thiaii (if Atli tdion at 

all) are mort‘ fit. to be submitted to thost' to whom the fiilure llevision of the 
Code may be intrusted than worlliy of bi‘ing brouglit to tlie immediaU* Atteii- 
tion of the Ciovernimmt ; hut. 1 have not, tlioiiglit. it m‘e<>sary on that At‘coimt 
to withhold them, as they iuay *<1111, if it is tlB>ught tit, be madc‘ available for 
that Purpose. 

]lcft>re entering upon the (Consideration of tiu* (*(>de itself I shall take the 
Liberty of submitting :t few Observations respet ling C'odes generally. 

The Expediency of adopting a Cotlc^ must be estimated with reference to the 
Expectations cnfertHincd from it. 

If it is siijiposed that it will have the Kffei't of fixing the Law, so as in a 
great Measuie to supersede the Neca^ssit^ for future Litigation, no JCxjieetalion 
can be more uni'ouiided. 

The Law' is a CVilleetion of Iluies C'^taldislred prineipalK' l>y Ih upon 

Questions to wdiich the daily Wants and Nec^ -^silies of Alankind liave given 
rise. 

So far as such Ceases have ari>en and sueli Uul< s been established, a Code 
may be most useful in eolleetijig aiul jii<‘lliodising tliem. 

But Law ha.s a further Object, to picivide for the fiiture U'ants and Necessi¬ 
ties of Mankind, which arc ever varying ami renewing, ancl which, no 1 Inman 
Foresight can ever fully anticijiatc'. 

This can never he etfccted by a Code, and can only lx* (‘fleeted by Decisions 
upon such (Questions as they arise. • 

These Decisions may and ought to be made with reference; to prior Decisions 
and Authorities, but can never l>e wholly superseded by tliem. 

All, therefore, that can be reasonably expected from a (Uide is, that it should 
afford a Base u|K)n which subsequent f)ecisjoMs may be foumled. 

It may prevent litigation in those Cases in whicli former Decisions w^crc con¬ 
flicting or olxscnrc, but not further. On the contriiry, until the Iiniiort of its 
Provisions has been ascertained by judicial Const ruction, tlu^ immeiJiate Effect 
of it must necessarily be, to a certain Extent, to increase J^itigation, particularly 
in a Case like the present, where the ordinary Ijaiiguage of tlic Law, the Import 
of Avhich has been long fixed by Construct ions, hu^ not only not been retained, 
but has been studiously avoided. 

With respect to the Code itself, the First Obscirvation which suggests itself 
is as to the Number of new Offences created by it. 

Every Wrong may be considered either as an Injury to an Individual or to 
the Puolict although it usually inx’olves both. 

In the former Case it is termed civil; in the latter criminal. 



< sm ) 

In tbe former it is the Subject of Compeni^oii; in the latter of Panislmient: 
The Law of England does not afford J^dxess to all Wrongs, either public or 
private. 

It, like most other Systems of positive Law, affords no Redress for the 
Bleach of moral Duties as such- 

Iti some ( ^ases of Injuries! of a public as well as private Nature, it affords nO 
public Ivcdi c^•s, as in the ('asc of Adultery. • 

In many (lascs of private as well as publics Injury it afftmls no private 
Redress, but throws upon the Party already suffering under the private Injury 
t he additional Burden ol‘ procuring public Redress, as in the Case of all Felonies. 

In some Cases/)f ]>rivat(' Injury it substitutes Ihuiislirncut for Compensation, 
as in tbe Chase of Imprisonment for Debt. 

The Consideration of these Anomalies suggests the Question, how far it would 
l>c desirable in any improved System to combine both Objects, by^ the Extension 
of Onnpensation t*) criminal Injuries, or Punislimcnt to civil ones. 

The former Olject appears to be greatly prefcralilc to the latter. 

It is obvious that those Injuries which are capable of being fully^ redressed by 
<Jomj)ensatiori should not be* made the Subject of Punishment. 

(h)inpcnsation ortcii itself operates as a Punishment, and inay*^ supersede the 
Necessity ol' it. 

Ihjiiishment (ex(‘cpt in the Case of I'ine, and in this only wliere it is awarded 
to tht‘. Party injured,) can never operate as a ( h)ni[H‘nsation. 

With tliese Vitiws it seems to be dt‘sirable to extend, as far as practicable, tfm 
Operation of ('omp<'nsalion, and limit that of Punislmu'ut. 

The more' aneient Laws were iK)t opposed to these Principles. They admitted 
of ( h)nipc‘nsation even in tlu^ (hise of Murder. 

Tri'spassc's of various Kinds, from the earlii‘st Times to the j^n'sent, have been 
trc'.atecl, at the Option of the I^irty, cither as civil or criminal Injuries ; and it has 
long been one oT the Objeets of the Legislature at Home, and wliich has lately 
been aeeomjdished to a considerable Extent, to narrow the Operation of Impri¬ 
sonment for Debt. 

I’be ^Pendem^y of Civilization is to iiuiltiply civil Rights, and by extending 
and facilitating civil Remedies to supersede, as far as practicable, the Necessity 
oftaiminal Oius. 

''Phe above Views arc not suggested as opposed to those contained in the 
(\)(le, l>iit it may fairly be <|uest.ioiied whether they are sullieiently kept in 
x iew in the Multitude ot'new Otfences created by it. 

iSIariy Injuries of a Kind which have never heretofore (at least by the Law of 
England) lieeii made <*rinniial, and have been considered to be sufficiently 
guarded against by*- civil Remedies, arc not only made penal by the Code, but 
so made witliout any express Provision for the Preservation of the civil Remedy, 
which without such Provision might be considered to be extinguished. 

Instances of this will be noticed hereafter more in detail. 

There is a further (Objection to all Multiplications of Otfcnccs. 

''Phe greatest Abuses ol* the Law arise Irom the Opportunities which it affords 
to the indulgence of the vindictive Passion^;. 

''l^his, though not cxclnded from cavil, is more frequently to be observed in 
cTiminal Proceedings, and affords a strong Reason for not unnecessarily multi¬ 
plying them. 

A V\ide in whicdi a hasty Word might be treated as a criminal Offence would 
b(' ea]>able oi' Inang perverted to the* most mischievous Uses, even among a 
People not adilictcd to litigious Propensities. 

The Poliey of the Law of England, in denying criminal Redress to verbal 
Slander, aiVords no unfavourable Specimen of its practical Wisdom. 

With respect to the Code itself, there is another Observation of a general 
Nature to whic'b Attention is forcibly^ drawn in the Perusal of it. 

1 alliule to the I^anguagc in which it is conveyed, and more especially to the 
D eiinition of Crimes contained in it. 

Considering the Habits of those to whom criminal Legislution is chiefly 
addres«^ed, the Demand for plain Language and definite IVcccpts seems to be 
invsistiblc. 

How far this is supplied b^^ the Code, with all the Assistance derived fi^m its 
Illustrations, may lx? fairly' questioned. 

We may not be able to attain the Simplicity of the ancient Models. 



Tb0 Gfgmiwadffli^ Thou shait not steal” (although conveying the Sub- 
and especially to those chiefly concerned in such iVecopts), im\y 
not be capable of whoUy superseding a liigost of Larceny'; but if recourse 
Quist be had to technical Language for the Development of (as must be 
admitted), it nia 3 ^ be doubted whether much is gained by the Substitution oT 
the Subtleties of the Schools, either ancient or modern, for the occasioiiallv 
uncouth but usually precise aiul significant Phraseoh)g\' of the Law. 

Wkb respect to the Illustrations of the Code, so abstract and eomplicatod 
are sonic of the Notions attempted to lie eonveye<l by the Dctinitions to which 
iAkey arc appended that it may be doubted whether the Legislators themselves 
w©rc not induced in tlic first instance to rcsoi“t to them in voider to ascertain 
that they understood their own Meaning, and whether tlicj were not afterwards 
retained by them from a C'onviction that it was hopeless to expect a similar 
Deg ree of Iiitelligeiice from otliCrs without the same Assistance. 

The Object seems to have been to exclude judicial Discivlion, 

But however desirable it may Ik^ (and to nom' more tliaii to Judges) to limit 
judicial Discretion, it is in vain to attempt anIioIIv to exclude it by Definitions, 
however illustrated. 

The Terms, ‘‘fraudulonllvV’ “unju>t1y/' tVe,, si) frequently resmded to by 
the Code, obviously becau>e rm other Dctinitions were ])raelieairie, are so many 
Admissions of the Fact, and must evta* render the (hnle, with all its Privail- 
tions, mainly dependent for its practical Operation upon chc Discretion of thos(' 
by whom it is administered. 

With respret to the I^xpediency of fraTning a r'od(‘ fnr lids f\>Tinfrv at tin* 
present Time, if the Attempt were to be dela\<tl uiilil all the Infbrmatitin 
which th(M>retically might be i‘onsii]ere<l desirable were obtained it could never 
be inade. 

best Justification of it. seems to be ro\mtl in 1b<" Neec r'^it y of some Sys¬ 
tem, the Absence of any sat is tael ury one, and tin* I b ipeU/ssness ^.)f eonslrncting 
u more junfeet one, exet‘pt by me ans of siua*e’^siv<- Improvemt'nts upon tliis. 

'^I’hc CJode itse lf, lioweve r, furni.dies aianalanl Ue :iv<,ns wiiv it should not be 
put into opea'ation until the': whole SysliMii is e*mn]dLte<i. 

'I'his will alVoi'd the' Means oi’ e'XUaiding ei\'il Itights and He-nieflies, and may 
bci found to modily or siipcTsede' many ol’tlx* pre-*«‘nt Fro\ i'-ions <d'it. 

I havc^ subjeiinerl in a separate Paper (A.) siu*h ()bser vat ions as have occunvd 
to me upon the Details of' it. 

Tlu-'se, as wedl as tln^se* whie'h I }iav<‘ alri*ady laid lla* I fonour f)f‘ snl)init t iiig, 
are madt' wdth Freerlorn, but not in a hostile Spirit ; not. wiflaail. a jii-t Sense of 
the great Difficulty' of tlic Lndertaking, of the l*ains beslr)ned upon the ICxicu- 
tion of it, and above all of the*, inaslerly^ Maniu*r in which the Frinciples e*on- 
nectetl with it are discussed and devc-loperl in the* Nolfs. 

I h«'c.'e the Ibaioui* to l)e, iVc. 

‘ (Signed) H. W. Si. ton, 

P.S.—Since the Recerlpt of your Lt Ucr, the lourrn deport of the (hiniinal 
l^aw Commission in Kngland lias reached nw, tc'gether wii h a Pamphlet, written 
by my Friend, Mr. !VIilIcr, of Liiu'ohi’s .Inn, “ ()n the* iin^'^enl State* oi* the Kaw 
“ and its Administration in lajgland,” valujibh* iis the Ih-oduetion oi’ one who 
has long dirccU*(l his Attention to the Improvement t>f the*. Law, and who brings 
to that Study the Advantage of an Aca]LiaintaiK:e* witli the Laws of otlier 
Countries as well as those of* his own. 

As each of tliesc contain Matter bearing dirc'clly u])on the Topics discussed 
in this Letter, I have^ taken the I^iherty of subjoining I’^xiraets from them in a 
separate Paper (B.) 

(A) 

CODE. OllSEUVATIONS. • 

Soc. 7. The Worel “ Party" denotes Ced- Q. The Uso of *■ Party" fwr PersonI’h-j 
lection of Persons as well a.s Persons. Wurd “Party," in a legal Senwo, wiguilios a 

Person who is }t*i.rty in a Cause or to a 
Doe-l, Szc, 

It iinj)lifes tho Kxlstence of Moino other 
Party, 

It is a Person, of a particular JJoscrii>tion. 

Z Z 


(266.) 



c 9m r 

Sm. 19, Property is not eaid to be in the Tbe lole Qlgeot of thia wyme 

Posseaeion of any Party other than a Person to be^ ^ oonvert Theft Bo^j of 

Peraona into C^rimiiial & ^lee 

Sec. 86a) 

If BO, whether it does not &n Qbder the 
Buie as to Oeneial Inceptions, Note JU 
page 15, viz., that it ought to be append^ 
to the Rule which it is intended to modify 1 
Wliy should not Property in the<Posses!«> 
sion of a Body of Persons be protected firom 
Theft ? It is so by the Law of England. . 

Sec. 21. The Wo^jd “ Document" is not Why should the Term ** Documei)|^^' 
used to denote any Matter, except Matter wliich in a popular Sense has a more 
the whole or Part whereof ia in Hand- extensive M(»ining, be limited to Writing, 
writing. Therefore a priiiUjd Handbill or a which, with the Explanation given, would 
lithographed Ixjtter, no Part of which w:is exactly convey what is meant ? 
meant by the p]ngraver to hn taken for Why shoidd a Gazette, a Proclamation, 
Manusoripfc, ia not a iJocuineut; but a &c., cease to bo Documents ? They are 
single Word, or a single Letter, (»r signifi- usually clnssed among documentary Evi- 
cant Mark, if that Word, Letter, or Mark donee by the Englisli Law. 
be in Handwriting, or be meant hy the Whether the Exphination has not Refer- 
Maker thereof S( 4 to ajjpear, is a Document, once solely to the Chapter relating to 
is sufficient to make the wlndc of the Oiienccs relating to Documents, and ought 
Matter connected therewith a Document, not, therefore, to have been inserted in it? 
and every Part of that Matter Part of a 
Docuiiieut. 

iSec. 22. The Words “valuable Security" Woidd not a cancelled Instrument be a 
denote a Document which is, or purports to “ valuable .Security" under tliis Clause ? 
be, a Document whereby any legal Itight is 
created, extended, transformed, restricted, 
extinguished, or released ; or whereby any 
Party ackiiowltjdges that such Party lies 
under legal Liability, or lias not a certiiin 
legal lliglit. 

Sec. 81 .TheWords “ intelligtmt Consent" Whether the Word “ Consent" does not 
demote a Ck)nH(!nt given by a Person who is necessarily import the Capacity of the 
not, from Youth, mentjil Imbecility, J )emiige- Party giving it ? 
ment, Intoxication, or Passion, unable to 
uiiderstaiul the Nature and Consequence of 
that to which he gives his Consent. 

Sec. 85. The Word “ Vessel" denotes any Does a Vt'sscl cease to be so when sunk? 

tloating Tiling used for the (Jonveyance hy Is not a Eloating Light a Vessel ? 

Water of Human Beings or of Projierty. 

•Sec. 73. Nothing is an Offence by reason Whether this might not be left to the 
that it causes, or that it is intended to Discretion of those by whom the Law is to 

cause, or that is known to bo likely to be administered ? 

cause, any Harm, if that Harm is so alight Whether this Clause affords any other 
that no Person of onlinaiy Sense aiul Tern- Security ? 
per would complain of such Harm. 

Sec H5. Abetment is of Two Kinds, pre- Why omit Allotment simply; viz., “ being 
vious Alietiiient and Hubsequent Abetment present at and aiding ?" (See the Want of 

it, See. 93.) 

§cc. 87. A Person is said previously to “ Not being under any Misconception." 

abet an Offenct^ who previously abets the Docs this mean being aware that the Act 

doing of a Thing which is an Ofience, not is an Offence? If so, it is expressed with 

being undiT any Misconcejition, such that gi*eat Obscurity. 

if a Person being under that Mbsconception If not, what does it moan? (See also 
did that Thing the doing of that Tiling, Sec. 99.) 

would not bo an Otfouce. a 

.. Sec. S9. A, by ptiUing B in fear of Whether “ putting in fear of Death" is 

Death, induces B to burn a Stack of Corn made an Offence by the Code? (SeeSec.482.) 

btilonging to Z. Here A ia liable both to 

the Punishment provided for burning such 

a Btnck of Corn and to the Punishment of 

criminally putting B in fear of DeatK 

' See. 93. Whoever, being present wliile Whether being present instigating, &a 

any Offence punishable with rigorous Im- can be said to be previous Abetment ? (See 

prisonment for a Term of One Year or Sec. 85.) 

upwards is committed, previously abets 

that Offence by insfignting the Offender to 

persist in the Commission of that Offence, 

shall be punished with Imprisonment of 


either 



c 

«t<b0r a may 

eaetenid tio Fourtlt Pai^' of the loagest 
Tta^ T^r&9idM for thatOflfence, or Fine, or 
both. ^ 

SeCp HiSK. Whoever, knowing that an 
OApnce has heem. oominitted, and knowing 
ifooieelf to be directed by Law to give In*- 
forniatMi in any Quarter of that Offence, 
sabseqitiiitly abets that Oficmoe by hiteu- 
tiohally omitting to give such lufoniiation, 
shall be punished, &c. 

Sec. 142* Whoeirer, being a Judge pi'O- 
nounoes on any Question which comes 
before liim in any Stage of any Judicial 
Proceeding a Decision which he knows to 
be unjust, siiall be punished with simple 
Imprisonment for a Term which may ex¬ 
tend to Two Years, or Fine, or both. 

Sec. 143. Whoever, being a Judge, for any 
Purpose of Favour or Disfavour to any 
Party, diaobe 3 -'s any Direction of the Law 
of Procedure, shall be punished with simple 
Imprisonment for a Term whicli may ex¬ 
tend to One Year, or Fine, or both. 

Sec. 149. Whoever, being a public Ser¬ 
vant, knowingly, and witljuut any rensona- 
bleExciise, disol>ey.s any lawful Order issued 
by his official Superior or Superiors fur his 
Guidanci^ iu the Discharge of his ]>ul>lic 
Functions, or offers any intentional 1 a Hull 
to any of his official Superioi‘s, or know¬ 
ingly, without any reasonable Kxeuse, 
neglects the Discharge of liis official Duties, 
shall be punished with Fine, &c. 

Sec. 152. Whoever absconds in order to 
avoid being serve<l with a Su'ni'tnona or 
Notice proceeding from any public Servant 
or Bo<ly of public Servants, being comj>e- 
tcut as such pul>lie Servant or as such 
Body to issue such Summoiis or Notice, 
sliall be punished with Imprisonment of 
either Description, for a Term which may 
extend to One Month, or Fine wliich may 
extend to Fivtj hundre^l Rupees, or botli. 

Sec- 187. If any Person, by doing any¬ 
thing whereby he commits an Offence 
under the List preceding Clause, also com¬ 
mits an Offence under any other Clause 
of this Code, the Punishment shall be 
cumulative. 

Sec. 190. Whoever gives or fabricates 
false Evidence shall, except in the Case; 
hercin-ofter csxcepted, fxi pimished with Itn- 
priaonment of eitfier Description for a Term 
which may extend t*> Seven Years and must 
not be less than One Year, and sliall also 
be liable to Fine. A Person who fabricates 
false Evidence, mten<ling thereby to save 
bimself from Conviction for an Offence, and 
not intending nor knowing it to be likely 
that the false Evidence Bo fabricated may 
cause any Injury to any other Party, is not 
within the Penal Provision of this Clause. 

Sec. 194. Whoever claims any Property, 
knowing that he has no lightful Claim to such 
Property, or practises any Deception tpuch- 
ing any Right to any ^operty, mtending 
thereby to prevent that Property from being 
taken as a Forfeiture enr in satisfiM^ion of a 
Fine under a Sentence which has been pro¬ 
nounced, or whudi he Idlows likely to be 

(263.) Z 


“ In any Quarter ” 

Q. Unnecessary ? — and see Sec 283. 
Sec. 441, Sea 469. 


Who is to decide what is unjust, and how 
IS the Kno-wledgo of it t»o proved ? 

Q. The Policy of exiK>Hiiig Persons in 
Office to vague and vexatious Criminal 
Charges ? 


All Laws of Proci^dnre must bo occa¬ 
sionally dispouscHl with or l>ecome in¬ 
tolerably oj>pressive, as in the Case of 
Sickness, &e.; and every DispoiiHation must 
bo Mattt;r of Favour. 

Also, Q. Tfio Policy of this Enactment 7 
(See Sea 142.) 

Inswlt." Q. The Creation of an Offeiico 
so indefinite ? 

Q. The Multitude of new Offences created 
by tills Chapter 7 


Are tlie Offences contained in this Chaj>- 
ter to f>e the only Conteinj»ts liable to 
PuiiiHliment ? 

If so, Q. What is to fie the Provision for 
enforcing Decrees, Orders, &rc. 7 Is any 
Party to at liberty to set the Law at 
defiance who is willing to sulmiit toa liniitctd 
Fino and Irnprisoninciit 7 


Q. The making OflVnces cumulative 7 
Q. Tla’t making iliein so to tfio Extent 
prjiposed in this Chapter? 


Q. This Kxa^ption. 

Why should a just Piinishmont bo evmled 
by fabricated Evidence, any more than a 
just Deinaiid 7 Tlio Efiglish Law (practi¬ 
cally at L^ast) treats a Defence supported 
by Perjury as an Aggravation of the 
Offence. Why depart from so sound a 
Principle, and surrender all the moral Con¬ 
siderations so forcibly insisted on in the 
Note? 


Q. The making a wrongful Claim U) 
Property a Criminal Offence?—and see 
Sea 196. 


z 2 


% 


pronounced 



( sm y 


pronounced ^ a Court of Justice^ or from 
being taken in Execution of a Dc^cree which 
ban been iiia<lo, or which he knowH to be 
likely to be made by a Court Justice in a 
Civil Suit, sliall be punished with Imprison- 
mont of either Description for a Term 
wjiich may extend to One Year, or Fine, or 
both. 

Sec. 196. Whoever fraudulently or for the 
Piirj)OHe of Annoyance institub^s iiriy Civil 
Suit, knowing iliat he has no Just Ground 
to institute such Suit, shall bo punished 
with Imprisonment of cither I)(‘.sciiption for 
n Tcnii which may extend to Uric Yesir, or 
Fine, or both. 

Sec. 199. Wlioevi!!’ directly or indirectly 
holds out any Threat of any Injury to any 
Pf'.rHon, for the l^urpose of iinlucing tliat 
Person to lefraiii or desist from instituting, 
prosecuting, or defeinling any Civil Suit, or 
fro Til taking any legal Step incident to or 
coiistspienb up<»n such Institution, Prosecu¬ 
tion, or Defence, or from giving Kvitlt^nce 
in any Stage of any Judicial Proceeding 
whatever, sliall bo punished with Tniprisi»n- 
nient of either Descriyition for a Term wliicli 
may extend to Two Years, or Fine, or both. 

Sec. sJ93. Wlioever C‘mntcrft‘it.s the King’s 
or tlie Colny)any^s Coin shall bo puTiislied 
with Imprisonment of cither DeMeri|>ti<»u 
for a Term whieli may exbmd tii Sev'cn 
Years and must not be less tlian Two Years, 
and shall alsi* be liable to Fine. 

Sec. 5211. Whoever having any counter¬ 
feit Coin which is a Oomiterftat of the 
King’s or the Coiuy»Mny*s Ct)in, and which at 
the 'I'inic' at whieli he becomes possessed 
i>f it lie knew to be a Counterfeit of the 
King’s or the Ci>m|>anys (Join, delivers 
the same to any other, or attempts to induce 
any otlier to receive it, with the Intention 
tliat such counterfeit Coin sliall pass as 
genuine, sluill l»e pUTiislied with lii||U'i.soii- 
luent of eitlier Description for a Term wiiich 
may exteiul to Seven Years and not br /css 
tltifii Tiro Yntrs, luiil shall also be liabh^^ to 
Pine. 

S(H?. 211. Whoever is in pos.so^.sion of 
counti'rfeit Coin which is a Counterfeit of 
the King’s or the CNjinyiaiiy’s Coin, having 
known at t)u> Time wlien he been me y>os- 
sessod of it that it was co\int(‘rfcit, and in- 
teiajing or knowing it to be likely that 
.sm.'h oountorlVdt Coin may yiass as genuine, 
shall be punished with Impris<.>nniont of 
i^ither J>escription for a Term which may 
cxteinl to Seven Years and must not be less 
than Two YeaiM, and shall also be liable to 
Fine. 

Sec. 2+1. Whoever perfoinis on any Coin 
any Uyienilion which dimini.shes or alters 
the Comyiosition of that Coin, with the In¬ 
tention that the said C^>iu shall pass tis if 
its Weight had not bi‘ea so diminished or 
its Composition so altered, shall be punished, 

Se<\ 167- Whoever, being in charge of 
any Vessel, conveys for Hii-o any Person 

Water in that Y^sel when that Vessel 
is in sudi a State or loaded as to endanger 
the Life of that Person, shall be puui8he<i. 


Q. The Consequence of such an Enact-* 
meut ? Would it not b© that every imsno* 
cessful Civil Suit might be converted into 
a Criminal Prosecution* 

Q, Whether Costs are not a suffioient 
Preventive, or might not be made so ?— 
and see Sec. 194. 

Whetlier a Threat to make a Party pay 
tlie Costs of a vexations Suit in order to 
deter him from instituting it should be 
made a Criminal Offence ? 

Q. The Number of vague Offences created 
by tills Clause? 


Wliethcu* Offenco.s against the King's 
Coin do not liill under the same Considera¬ 
tion as Offeiict's against the British Oovei*n- 
ment ? See Note C, and see Sec. 235. 


iV wdns a Pool at Commerce in which he 
finds a bad Shilling, which he puts into the 
next Pool as his Siak«^. 

iVlust he be imy>risoned for not less than 
Twc') Years ? 


A gets Possession of counteiTeit Coin 
with a view to destroy it, knowing it to be 
likely that .s\ich Qpiinterfeit Coin may pass 
as genuine if left in the Possession from 
which lie takes it. Must ho be imprisoned 
for not le.ss than Two Years ?—and see 
See. 213* ' 


Diminishes the Weights, &c. or alters the 
Composition, &:c. 

Q .Impairs the Value, &c. ? (See Sec. 247.) 


Q. Where Damage occurs in the Voyage ? 


Sea 280. 



Sea SSa ,Whoever, with the Intention 
of woundio^ the Fediings or Insulting the 
Religion of any Person, eominits any Tres¬ 
pass on any Placo of'Sepulture, oilhra any 
ludigmty to any Human Corpse, or causes 
any Disturbance to any Assembly assembled 
for the Performance of Fiuieral Ceremonies, 
shall be punished with Imprisonment of 
eit^r Description for a Term which may 
extSend to One Year, or Fine, or botli. 

Sea 299. Voluntary culpable Homicide 
“ is voluntary culpable Homicide in Defence,^' 
which is committed by cauaixig Death under 
such Circimistances tliat such causing of 
Death would he nfio Offence if the Right of 
private Defence extende<l to the voluntary 
causing of Death in Cases of Assault not 
felling under any of the Descri}>tions enu¬ 
merated in Clause 76, or in C»iSi\s of Theft, 
Mischief, or Criminal Trespass not falling 
under any of the Descriptions enumerated 
iu Clause 79. 

Sec. 30o. If the Act or illegal Omission 
whereby Death is caused in the Manner 
described in the lost preceding Chiuso be, 
apart from the Circumstance of its having 
caused Death, an Ollence otlver than the 
Offence define<l in Clause 327, or an Attempt 
to commit an Offence, the Offender sliall Iks 
liable to the Punisliinent of the Odence so 
committed or attempted, in a<ldition to the 
Punishment provided by the lost preceding 
Clause. 

Sec. 325. Whoever wrongfuUy confine.s 
any Person for Ten Diiys or mf>re shall bo 
punished witli Imprisonment of either De¬ 
scription for a Term which may cjxtend to 
Three Years, in addition to TJiree Days for 
every Day of such wrongful Confinement, 
and mii.st not be less than Six Months, in 
addition to One Day for every Daj’’ of such 
wiNingful CoiifLiiement, and shall also be 
liable to Fine, 

Sec. 339. A Person is said to use Force 
to anotlier if he causes Motion or Cliange 
of Mi>tion to that other, or if he caiLses to any 
Substance such Motion or Change of Motion 
or Ceiisation of Motion as brings that Sub¬ 
stance into contact with any Part of that 
other's Body, or with an 3 iEihLng which tliat 
other is wearing or carrying, or with any¬ 
thing BO situated that sucli Contact affects 
that other's Sense of Feeling, provided that 
the Person causing the Motion, or Cliange 
of Motion, or Cessation of Motion, cause.s 
that Motion, Change of lilotion, or Cessa¬ 
tion of Motion in One of the Three Ways 


herein-after descrilxsd. 

Fhhsrt—By liis own liodily Power. 

Secondly—By disposing any Substance 
in such a Manner that the Motion, or Change 
or Cessation of Motion, takes place without 
any fiirther Act on his Part, or on the Part 
of any other Person. 

Thirdly—^By inducing any Animal to 
move, to <diange its Motion, or to cease to 
move. 

Sea 348. Whoever assaults any Person, 
meaning thereby to dishxynov/r that Person, 
otherwise than on grave and sudden Pro¬ 
vocation given by ^dthat Person, shall be 
punished with Imprisonnumt of. pither De- 
(263.) . < Z 


Whetber Marriage Oerrahonies do not 
equally require to be protected ? 


Would be no Offence if." Does tlii.'a mean 
would not l>e mstiiied by the Right of 
Defence of the jBu<ly (Sec. 76) or of* Pro¬ 
perty (Sec. 79) ? 

Q, lletining u Criminal Offence by Refer¬ 
ence to an Hy|X)thesi.*« us to other Offences V 


“ Other than tlic Offtmcc defined." 

Q, Defining an OfiV'iuje by Reference to 
anotlier ; not specifically, but as coiitfuiicd 
ill a subsequent Section of the Code ? 


Q. Retaliatory Punishment, Reliipies ot 
Barbarism, have always the Appi>airan<‘e 
of Viiidictiveiu'ss, ami see Sec 336, 3.37- 


The Definition t>f Force. 

Q- Whet her not better orin'tte<l ? 

Q. Whether the M<;;iniijg of aetiiaJ Force 
might not be left to (.'mnmon Sense, and 
constiuetive Force rtrily rlefim^d < 

The jiivsent Deflijiti<ui senuns lobe T»«*tter 
suited to a Tn*atise fui Dynamics than a 
Code of Law. 


Dishonour.*^ Q. The Umo of aa vague a 
Term in a Criminal Code^ 
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flcription for a Term which may extend to 
Two Years, or Fine, or both. 

Sec. 963. Whoever, intending to take 
fraudulently anything which is Property, 
and wliich is not attached to the Earth, out 
of the Possession of cmy Person, without 
that Person's Consent, moves that Thing in 
order to such taking, is said to commit 
« Theft.'' 

(W.) A and Z are joint Proprietors of 
a Horse. A takes the Horse out of Z's 
Possession, intcmling to use it for a Time. 
A has not committed Theft. But if A takes 
the Horse fraudulently out of Z's Posses¬ 
sion, intending to cany it away altogether, 
or to sell it, and af»propriate the whole 
Price, A comTiiits Theft. 

Sec. 3H6. Whoever, being intrusted with 
the keeping of any Property or with any 
Dominion civer any Proj>erty, and intend¬ 
ing fraudule.ntly to cause wrongful Loss or 
Bisk of wrongful Loss to niiy Party for 
whom ho is in trust, disobeys any Direction 
of Law prescribing the Mode in which such 
Trust is to bo di«charg<^<l, or violates any 
legal Contract, ex[)re.ss or implied, which 
ho luis made, touching the Discharge of such 
Trust, with any Pai'ty from whom such 
Trust was derived, is said to commit “ Cnmi- 

nal Breach of Trust." 

Sec. 3i)2. Whoever, by intentionally de- 
driving any Ptirson, fraudulently iiuluces the 
Person so deceived to tleliver any Pn»pcMty 
to any Person, or to consent that any IVrsoii 
shall retain any Property, or to aflLx: a Seal 
to any Substance, or to make, Jilter, or 
destroy the whole or any Part of any J^ocu- 
nicnt which is or purports to be a valuable 
Security, is said to '‘cluiat." 

(g) A intentionally <leceives Z into a Be¬ 
lief that A moans to repay any Money that 
Z may lend to him, and thereby iraudu- 
lently induces Z to Icncl him Money. A 
cheats. 

(h) A intentionally <lecoivea Z into a Be¬ 
lief tliat A means to deliver to Z a certain 
Quantity of Indigo Plant, and thereby 
fraudulently induces Z to advance Money. 
A cheats. 

(i) A intentionally iloceivcs Z into a Be¬ 
lief that A lias peu-formed A’s Part of a 
Contract made with Z, and thereby fraudu¬ 
lently indueoH Z to pay Money. A cheats. 

(k) A, by exaggerating the Excellence of 
an Article on Sale, intentionally <lcceivcs Z, 
and induces Z to buy, nntl pay for that 
Articles Here A has, by interntionally de¬ 
ceiving Z, induced Z to deliver up Property* 
The Quet^tion whether A has cheated will 
dept'ml t>n the Question whether he acted 
fraudulently, that is to say, whether he in¬ 
tended to clause wrongful Gain to himself 
by means of wrongful Loss to Z. If the 
]i>ecepLioii pmetised by A were such tlmt A 
•has, notwithstanding tlie Deception, a legal 
Bight to the Price as soon a4S it lias been 
delivered to him by Z, no Gain which the 
Law 2 >ronouiices to be wrongful has been 
intended. A ther^ore has not acted frau¬ 
dulently, and lias^TOt cheated. But if the 
Deception ^actised by A were such that 
2 has Bight to have bade the Ptioe 


DefiilStioii of ThcA. 

Q. Attempt to incoi^omte all the 
Subtleties of the English Law of Laireeny 
in a single Definition moves that Thiiig 

Q. The Adoption of that Part of the Law 
of England wliich convicts the Attempt to 
commit a Theft into constructive Theft ? 

By the English Law Theft cannot be cbm- 
mitt^ by a joint Proprietor. ^ 


Q, The Expediency of multiplying Of¬ 
fences to the Extent that they would be 
creatcfl by this Chiuse ? 

The Effect of it would bo to convert a 
large Pfrtion of what has hitherto been 
ef|uitable Jurisdiction into criminal. 

It was the Mixture of equiUible and cri- 
miixal Jurisdiction that led to the Abolition 
of the Star Chamber. 


“ Any Person.'" Q. To himself or to any 
other Person ? 


Q, Tlut Conversion of so many Civil 
Injuries into CriiuinaJ Offences, and this 
withiiut any Besci-vation of the Civil 
llemedy ? 


Here the Criminality of the Act is made 
to deptsnd upon the Meaning of Fraud; the 
Meaning of Fraud is made to depend on the 
Mesming of Wrong; and the Meaning of 
Wrong is made to depend on the Decision 
of a Civil Tribunal. 




which 



wYd6lx Jbm ibaM ia mrongftil Loob 
M id wrottgibl Chdti, ia|d if A iiyteiided to 
cause soto ws ca ffift l fioas and 
Gain he finadalehtly, 

cheated* 

’ Seo. Z99. (c) A, havixig insured a Ship, 
vdhintarify causes the same to be cast away, 
wiUi the Intentiozi of causing wrongful Loss 
to the Underwriters. A has committed JIf is- 
chfif. 

(t) A causes a Ship to be cast away, in- 
'tonding thereby to cause wrongful Loss to 
Z, who has lent Money on Bottomry on the 
Ship. A luis committed Miachief.^ 

Sec. 404. Whoever commits Mischief in¬ 
tending thereby to enhance the Value of 
any Article, or directly or indirectly to 
affect the Event of dliy Competition, so os 
to cause Gain to any Person, shall be pu¬ 
nished with Imprisonment of either Descrip¬ 
tion for a Term which may extend to Two 
Years, or Fine, or both. 

Sec. 418. Whoeverexercisesany Dominion 
over any Property, not having a legal Right, 
independent of tlie Consent of any otlier 
Party, to exercise such Dominion, and not 
having the Consent, express or implied, of 
any Party legally entitled to mvo a Con¬ 
sent which would authorize tlie Exercise 
of such Dominion, is said to trespass.’" 

(a) A walks into a Building, &c. 

(b) A goes ncroa.s Z a Field, &c. 

(c) A tiikea up a Book belonging to Z, 

&c. 

(d) A tlirows Rubbish into Z's Garden, 

&C. 

(e) A climbs up l>c»hiiid Z's Carriage, &c. 

(f) A goes into Z's Field, &:c. 

Sec. 420. Whoever commits Criminal 
Trespass by entering or remaining in any 
Building, Tent, or Vepscl used os a Human 
Dwelling, or any Building used as a Place 
for Worship, or as a Place for the Custody 
of Property, is said to commit House 
Trespass. 

Sec. 441. A Person ia said to commit 
Forgery, who, &c. — or, secondly, having 
engage<l to make any Document by the 
Authority and accf^rding to the direction 
of another, voluntarily omits to inwrt 
therein ooylliing wliich ho is directed by 
that other to insert therein, intending that 
it may be Vxjlieved in any Quarter that the 
Document is mode according to tliat other s 
Dilution. 

466. Every Man who by Deceit 
causes any Woman who is not lawfully 
married to him according to the Law of 
Mar^dage under wliich she lives to believe 
that she is lawfully married to him ocicord- 
ing to tliat L<aw, and to coLabit with him 
in that Belief, slmll lie punished with Im- 
prisoi|ment of either Description for a Term 
wbiotgilhay extend to Fou^en Years and 
muat.^ot be less than Two Years, and shall 
also M liable to Fine. 

Sec. 479. Whoever defames another sliall 
be punished, 






Uiac^ef^ By the English Law, these 
are Capital Offences, where Life is endan¬ 
gered. 


A, a Collector, having a duplicate Spe¬ 
cimen, destroys it in order to enhance the 
Value of the remaining One. 
la he to be punished ? 


^ Q. Whether in any of the Cases put Domi¬ 
nion can be properly said to be exercised ? 


Q. The Si^paration of House Trespasses 
from Theft, which in so large a Majority of 
Cases is the sole Object of them ? 


'* Vuluntarily." 
Q, Wilfully ? 


A, believing his former Wife te be dead, 
marries B. He afrerwanls discovers that 
<iho is alive, but ccmceals the Fiu:t from B. 

Must he be iiiipriscned for not less than 
Two Years ?—and see -Sec. 467. 


Q. Whether verbal Slander should be 
made criminal ? 

Q. The Policy of multiplying Offences of 
a pikty and vexatious Hind, and among a 
Utigious People 1 
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Sec. 481. 



nii^^^iijienatM ttoy p«mdml"i» m^red ■ V v 

idU br offers fbr at 

* Se^^iS^ f)rintcid or engviaVad Substanoe^ 
puniahed witih aitilple Impiisou- 
ment for a Term whicii may extend to Two 
Yearn, or Fine, or Ixith. 



Tlie above ObservationB liavc boon suggested by a cursory PcruBal of the Code. TBoir 
obvious Deficiencies will perhaijs find some Excuse in the limited Portion of Timejiihd 
Attention which could be devoted to them. j 


(B.) 

Extract from Mr. MilXEa's Pamphlet. ^ 

Though it appears to me tliat the Preparation of anything approaching to a Code for this 
Country (Engtaiuij is uijiuilly impracticable and inexpedient, I cannot join in that unlimited 
IBeproliation of Codes of Law which has sometimes been expressed* So fiu* os I have had 
Cbportunity of judging of their Contents or Operation, the Impression made upon my 
Mlind is railicr favourable than otherwiws. That Codtjs cannot be made to supersede aB 
old Law Aidhorities, or lay down specific Rules for the Determination of every occurring 
Case, establishes no valid Chargti again.st them. This no Systc^in of Law ever did, or con 
he expected to do. However judicious or nmplc! its Provi.sions may be, they cannot 
do more tlum lay down certain Rules or Maxims as Landmarks which Judges in their 
Doiemunations are bound to follow. I'liivS Object they seem in most Instances to a 
considerable Degree tt> have attained ; for wliatevor En*or» and Imperfections may attach 
to them, I recollect no European State in 'which the Introduction of a Code has been 
pronounced upon competent Authority to bo upon the whole prejudicial. Had it beckt 
dtM.Mnod so in Russia, Holland, Belgium, and the States of Italy, "where the French 
Code was forcibly iinpo.sed upon the People, wo sliould have expected to find it 
inrlignantly rejecbMl jis »is that Force was withdrawn. No such Step was token 

in any of those CJonntries. The received Code was nmdified, it is true, in conformity 
with the Genius, peculiar Institutions, and political Cliaracter of each separate State ; but 
it ]ia.s everywliere bec‘ii retained, apparently not because a Return to the old Order 
of Things was iinpnicticable, but because the new had been found convenient 
satisfactory to the Body c»f the People. 

Miller on the present 'unsettled Condition of the Law and^^its 
Administration. London, 18S1>. pjx 33,31?. 


Extua( t from tbe Focnnr Ri pout of the Enoijsii CiiiMiNAn Law' Co^lmissioners. 

We have studiously endeavoured to express the Definitions of CrimuB, and the Rules con¬ 
nected with thorn, in the most simple and intelligible Language. The Terms used to define 
Ofiences ought to bo as nearly as j)os8ib]e in conCmrnity to their obvious and popular Sense, 
and should not bo involved in any artificiid Meaning. Technical Tt^rms on legal Subjects are 
the con volitional Dialect of the Profession of the Law. When the Members of that Profession 
alone are addressed, as in Text Books, or practical Treatises on the Law, the Use of such 
Phrius(iology is convenient and necessary ; but its Use is manifestly inipr(^j>cr in declaring 
to all Classes of Society the Rules which tliey are bound to obey at the Peril of Panisfa- 
uient. On the other hand, the Employment of Terms which have an ordinary and well- 
understood Signification in a technical or constructive Sense, diilering from their popular 
Meaning, is far more objectionable than the Use of Terms of Art to wluoh^o popular 
Meaning is attached. In the latter Case, the Law may be a dead Letter to atl those who 
cannot undcrstfiud its Meaning; in the former, the Law will not guide or direct, but in 
iite other it will ]K)sitively mislead. (See Report, p. XII.-XIIL) 

It has ap]>eared to us, therefore, that Sim])licity of Expression, and the Rejection,^ far 
as \)ON8ible, of figurative or techiii^ liunguage, are of the greatest Moment in the C6miK>- 
sition of a Digest of Criminal Law. ElegJince of Diction must be regarded as a Matter 
of inferior Importance in the Declaration of abstract Propositions and Rules; and we 
have not hesitated to use plain and even homely Language in our Articles, where a neater 
Constiuetion of the. Sentence and more refined Expressions would not have contained‘so 
effectually the Moaning of the Law.* (See Report, p. XIII.) 

We ai-e fully nwain, as we have ali^iy intimated, the Attempt to describe all Jtl^ 
miunle Vaiiation.s and Combinations of Facts which compose Crimes with metaphysical 
l^actness is visionar}'’ and absurd; but we conceive it to be quite possible, by df 

l;^c6n*ect Definitions and subsidiary Rule^ to give to written Laws such an ^prox^^^Oti 
to CerUinty as may facilitate the practical Administration eff Justice, and at 
introduce an Improvement upon a System 8ovfig;ite indefinite as the present CoBiiilq% 


^ Mote.—lo legibus, non tarn st jlus ct deteriplki qnsis asetor itas, speclaada €s| sliet vldyi 
opirili adioUistK^uii pofiiis qelcfaun et mellMidtis, quom corpus lecom iiiiMrdMAl& 
lili^ VJIL c. 9»(De.|Toyii Aph. (1^ .. .> 
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ooun^ ill lbk«;) $qi^^ M fiur 

Df esBential to ^ Cinut^^ 

nia;jr be taken to render a I>igeet of ^ Iav 
modi most neoeasarily be left to Judiduil Jbteriiretatioii. A or Cibde doea^ 

Si^'mdmtiUce to deoide with Certainty eveiy supposaUe Case. It eatablidieg directory 
BrincSplee; it defines much that was before indefinite; it supplies ImperfeotionB and 
fddaoTes Inconsistencies; it effects, upon System, and simultaneously with resQect to the 
i^ole Law, that which a Variety of Statutes has at different Periods attempted to effect 
respect to particular Parts of the Law. But it can never su^iers^e the Necessity 
fer Judicial Construction, wliich, rightly understood and applied within certain LimitSi 
ik not only necessary but benefidaL* 

% 'We have not thought it expedient to iUustrate ilie abstract Bales and Propositions 
in the Digest by particular Cases or Kxainpics, excepting in the few Instances wh^ere such 
Ittustrations were found already moxilded into Rules, and therefore forming Part of 
t|be existing Law. It appeiirs to us that if an Exauifde falls clearly within the Terms 
ofthe Rule, it is useless os an Illustration, because the Rule is explicit without it; if, on 
the other hand, the Example borders upon the Verge of the Rule, or does not fidl clearly 
within its Terms, it eitlier renders the Rule doubtfal, or the Example itw^lf constitutes 
the Law, and the Rule l>econies dependent,upon it. In another Point of View, Illustra¬ 
tions supplied by particular Instances ought not, we think, to form Part of the Law. An 
Illustration cannot, as is already observcil, be of any Use as a Liiw except to remove 
some Doubt which would otherwise occur as to the proper Application of tiie Law to the 
Cose proposed, or to that and others i)f a similar Kind. But this voiy Necessity proves 
the Law to be imperfect, and shows the Fniinor of the Law to have been aware of an 
Imperfection wliich ought to liave bcim rpme<lied by using Terms which eitlier plainly 
excluded or included tlie proposed Predicament Laws must fmiueiitly bo ambitious in 
their Application, because it is im£>o6sit>le to foresee all the various Coitibinations 
of Circumstances to whitih it may Vwj uecesaary to apply them ; but it would argue great 
Negligence not to use Terms which sliould clearly comprehend a Cjiso, not only within 
the Knowledge of the Law Maker, but even suggested by him. (See Report, p. XV.-* 

xvL) _; 


I cannot conclude these Extracts without strongly ri^cominonding a Revision of the 
Code, with a view to the Sugge.^tions contained in the Re{)ui*t. 

The Soundness of its Views as to the Limitation of Criminal Offences, the Plainness of 
its Language, and the Clearness of its Definitions, (making due Allowance for the Diffi¬ 
culty of the Subject,) render it if not a Model to be implicitly followed, One that cannot 
be aofely lost sight of in framing a System based upon the Law of England. 


No. 100. 

John Cochbane Esq. to P'reobrick James Halliday Esq. 

Sir, Calcutta, 9th July 1838. 

In compliance with the Wishes of Government, 1 bcfj leave to transuiit,in 
the Form of a Letter to his Honour the Vice President in Council, tne 
Observations I have prepared on the Seven first Chapters of the proposed 

f-** I have, Sc. 

(Signed) John Cochbane, 
Standing Counsel to the East India Company. 


Joi||i Cochbane Esq. to the Honourable the Vice Pbesident in Council at 
I Fort William in Bengal. 

Honourable Sir, Calcutta, 7th July 1838. 

;|UwiNO over the ** General Explanations,” 1 come to unquestionably the 
jBtiqMNrtant Chapter in the Code, the one on ^'Punishments^” and I candidly, 
1 am stiutled at the Provisions contained in it. * 

V- Cnap^^,t^t over-ndcs the whole Work; and as 1 Uiiidc many of its 

and unjust, kt me, in order to clear my Way. pass over 


Lkaito of Judkdid ConatraetloB were dmufy eomprelwaded by 
0B'*be ooo'bwd, the Maxim, *Cam TmedbaM lUerft iitdesUM«*i«» 


without 
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Conununity „ . . at* 

Before, Sir, I proceed to any minute Eiicimiinaiion of the Pol&y or ,^h 
tke of maintaining thenl, let me see bow th^ Clauses affect the. gener^.^ 

.^,of Society. ’ 

First, by the 48d Clause aiv^ European, or “one not both of Asiatic 
‘‘ and Asiatic Blood,*’ may, on Punishments ranging from Seven Yeiw; 
upwards,tbe transported for any Time within the Pfriod of such Imj ‘ “ ' 

(if the Govempient exercise such Power within Two Years after { 
and in addition to such, lor the Purpose of Commutation^ he banished for ! 
from the Territories of the East India Company: 

Whereas on Punishments ranging from Seven Years to upwards the Nativo 
can be imprisoned alone. ^ J 

By the 44 th Clause Europeans, or the Persons I speak of, may, if 
Punishments affixed range from Two to beyond Two Years of cither i^pson*^ 
ment, be liable, not only to Banishment for Life, but to nearly One Third ;bf 
the Amount of Imprisonment into the Bargain : 

Whereas the Native is liable, on Punishments ranging from Two to beyond 
Two Years, to Imprisonment alone. 

But let me proceed still furtlicr, and see in what Position the European, or 
the Persons I speak of, will l)c placed, where the Punishment affixed to a Crime 
extends to One Year. If the Court act under the 47th Clause, the Offenders 
will be brought under the direct (Operation of the 44th Clause, and Banishment 
for Life with nearly One Third of the Iinprisonincnt may be inflicted upon 
them: 

Whereas the Native is liable to One. Yearns Imprisonment alone. 

In nearly all the Instances I have above given, it will be found that unlimited 
Fine is applicable cumulatively to both Natives and Europeans. 

And now, Sir, before I proceed, I make ii^y humble but my solemn Protest 
against such Enactments. 

I have placed them as they affect the different Orders of Society in detail 
l>eforc you. 

I have not chosen to select Crimes coming under the Chapters of Mischief, 
Hurt, Al)ctiiient, and others, in order to place them in Juxta-position, and to 
render such Enactments by^ Contrast ridiculous. The Task woiila have been easy. 
It is not my Object to treat such serious Clauses with Derision, but to appeal 
to the Understanding of those who conduct the Government. 

And first, Sir, let me ask why such terrible Enactments should be proposed ? 
For what adequate Reason degrade the European Inhabitants, or those to whom 
these Clauses apply, in the Eyes of the Public ? Be assured, Sir, that such 
Provisions will induce Consequences the most serious to the Stability of the 
Government. Indeed, I know' nothing so calculated to injure British Rule as^ 
Enactments such as these. They will excite Fcelinp of the worst Kind agamat 
the Cjovcnnnent, in the Minds of those most likely to influence the Opmions 
of others. 

• To my View, Sir, such Enactments are wholly unjustifiable ; and if anything 
could possibly justify them, such Justification would iii itself be the bitterest 
Satire alike upon the Legislature of our owm as on the Government olp this 
I^^and that coiud possibly be pronounced. ' 

But, Sir, if Considerations such as these which impress themselv(^ on my 
Mind, and which appear to me to be founded on Reasons most obvious^^fi^ 
no Support in the Opinions of some, let me try whether other Arjpunenta lie 
not available ; and first, Sir, it seems to me, that the^ Authority ot the 
is. best supported by the Decisions of the ordina^ Tribunals, and thjtt 
interference, if I may so express myself, on the Part of Governmental^. 43 ^ 
fef .only impolitic but unjust. In no Instance that I know of, has it ever, 
practice to. vest in any Government which deserved R&pect a Power of J 
^ding Punishments to those affixed by Courts of Justice. ^ - 

a wise Miixim, that the Government should reserve to itself 
>ur^ and leave to the Magistrates the execatipg the Rigour 
siying Dedrions piM>st0iiiip^ 







.y 'disiSh^' , .. . ••.■•-■•,'< 

Bo'is iio 'hm counter td'^vtoy IMutieipie tins jblQiit 

miifi^rnnly mainta ined- . \ 

i»!‘ib"ArMwer ito the Olnectiono I have ebovfc that a Powef 8C> t*iWt^ 

Government is not likely to be abused. It is ^the Nature, I df 

' .'^^noStbS Power, to abuse itself; and Human I*aw8 arc intended, not ^ jtitist 
■V’ Mp jjtt tvi& Power which possibly they may not abuse, but to gna^ agam^ tiu^ 

• ^Iptf^iiity of fheir abusing it. 

I L Bu^ Su:, independently of the Impropriety of vesting in the Government a 

• 'Ptfirrir of superaddtng Punishments to those inflicted by the Tribunals of the 
'JLmid, the Provisions in the Sections 43 and 44 appear to fne objectionable, on 
.'USte Ground of the Severity of the Provisions contained in them. 

;,; '^®Vom the very Foundation of the llight of punishing, and fiom lawful 
Skid of indicting Penalties, arises the Necessity of keeping them within just 
founds; but these Provisions appear only intended to create a Rule of 
.Terror. 

.1 have always. Sir, understood it to be a Fact, which Experience has most 
Iblly established, and which is recognized by every Government, that imdue 
"S^erity of Punishment runs counter to its End. 

But, Sir, it has been attempted by the Framers of this Code to maintain, that 
the Punishments of Natives and Europeans arc not unequal. On this Point, 
the Contrast I have shown between their respective Punishments in the pre¬ 
liminary Observations on this Clu|ptcr appears to me to piccludc Argument, 
unless Men maintain that Imprisonment and Banishment are convertible 
Terms. 

But, Sir, the Commissioners are persuaded that Clausius such as the 43d and 
44th are alike required by “Policy and lluinauityand if the Insertion of 
such Clauses arose from a Desire to protect the Native Inhabitants from 
Injuries by Europeans, that Desire in itself would lie honourable, whatever 
Doubts may be entertained as to the Propriety of the Knuctincnis tlieinsclves. 

I am far, very far. Sir, from denying that Instances may be produced of 
Cruelty and Oppression on the Part of Europeans to the Native Inhabitants ; 
but the Impunity of such arises more from a bad Administration of the Daw 
than from any Want of Daw to restrain them. This at least is the Impression 
created in my Mind by Thirteen Years Residence in India. How far, »Sir, 
vindicating public Justice on the Spot where the Crime is committed may in 
all Cases be carried into effect is a Matter deserving of the highest Consi¬ 
deration. This, Sir, is foreign to my present Objections; but I shall consider 
the Subject in iny future Observations. 

It is. Sir, the same praiseworthy Desire which has rendered the Comnais- 
likniers anxious to guard, by what appear to roe fearfully severe Penalties, 
against the Influx into India of “Europeans of lawless Habits and Uasted 
'•* Characteran Evil they appear to deprecate as pregnant with Consequences 
Ibpst iiyurious to the Safety of the Government. 

B^t let me. Sir, consider this Matter a little more attentively, and perhaps 
ft-irnty be found that the Commissioners arc providing against an Evu which 
/hats no Existence but in their Imamnations. 

. first, Sir, let me see what Field British India holds out to tlie Men they 

v^lliy^ofas Men “of lawless and blasted Character.'’ 

:r*‘^1iS&h regard. Sir, to the mere Lalxiurer of the Soil, the a^cultural working 

B nf England would find no Place in British ln£a but his Grave. 

ton, at least in the Way that the umnformeri Mass of my Couiitr 3 mien 
a laimojiBi ble- It is not a Means of taking off to any Extent the 
’<mnl|iti6tt of agricultural Labourers. T^e Climate prevents it. The* 
Ximhar prevent it. Does the Fact justify this ^t Observation ? 
jof supports himself, his Wife, lits Childiw, and perhaps 

5^ about Four Fugliah . 
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Menufacture. • ■■- ■''.■''v^.'*'-.’^;;-.;??^--''.'' 

., Where, then, shall we look for the Men of ^ lawl^ and blasted. Chainiefe^* 
they speak of? They find no Place in'hohburable Emidoyinent;.’^. 
who find their Way to British India die in the Streets of tne great Cities $ en^ 
the only Field which India opens is to the Man of CapitaL Do Provisions Utidh. 
as those contained in the 4.*id and 44th Clauses hold out any Encouragement 
for such Men to settle here ? It is no light Matter, on the Commission of any 
Crime, which the wisest and best of Men from the Infirmity of Homan 
Nature may fall into, to bo liable to Confiscation of Property,—to Banishment 
or Transportation for l-.ife,—at the Will of the Executive. 

Do not. Sir, such Provi.sions indirectly strike a Blow at the 81st and 82d 
Sections of the Chartia- Act, which give Permission to all, under certain 
Restrictions, to reside in India? 

This Observ’ation, Sir, will not appear too refined, if the Nature of the Laws 
under which a Man intrusts his Property and Liberty find any Place in bis 
Consideration. 


If thc.se and other Clauses in tliis Code were penned with the Intention of 
preventing the Re-sort of Kuropeans under tlic Sections last noticed, beyond all 
Doubt such Intention would itself Imj illegjd. 

But 1‘hiactincuts, Sir, such us those 1 am now commenting upon, arc sup¬ 
ported, not only on the Grounds of Justice and lluinauity, but on Considera¬ 
tions connected with the Character of Gowminent. W'e are told that the 


“ Vices of such Men ri'flcct upon their Rult'i-s, and that the national Character 
“ will l)e low<*red by the fj iajueut Exhibition of Englishmen placed in degrading 
“ Situations, and stigmatizcil by ('ourts of Justice." 'Pliese, Sir, are Assertions 
singular enough in themselvcH, even if they did not draw largely on the Cre¬ 
dulity of Mankind. Tlicir Vices reflecting on Govornment! I can well 
imagine, Sir, that if Im[)unity were secured to the Eunipean in the Commission 
of Crime, that such Impunity would reflect alike upon the Honour and Cha¬ 
racter of the Government; but it is even more tlian Boldness for Men lo 


affirm, that when Englishmen are punislnal by the Authority of the Law that 
such Punishments will reflect upon the Character of tiie Government which 
carries into execution and vindicates the Authority of public Justice. 

I have ever. Sir, considered it a Truth, founded on the plainest Dictates of 
Reason and Reflection, that the higher the Criminal stood in the State the 
more Honour was due to the Government that reiuh'red him amenable to the 


Laws. But, Sir, let me consider whether Banisluiient in itself, as a public 
Example, be more cfllcncious than Imprisonment. 

In the first Case the Crimimil is remov'ed from the Sight of those he has 
injured; in the last he is siiircring the Punishment uniler their View. The 
moral Example in the former Case is nearly lost; whereas in the latter it is 
constantly in operation. 

Which, as an Example, is most efficacious seems apparent. 

The Observations, Sir, of the Commissioners on the Subject of the Imprison¬ 
ment of Europeans would apply rather to the regulating such Imprisonment 
than funiish any Reason for vesting the Government with a Power so terrible 
a^that which tne 43d and 44th Sections .seek to coijfer. 

I know of no such “ physical Difference ” which should in any degree entitle 
such Provisions to be passed. 

1 hav'c now, Sir, concluded my Observations on these Two important Clauses, 
and I will pass from their Consideration with this Remark, that the llcasoijdng 
of the Commissioners in support of them is in no respect satisfactory to my 
Mind. 


The 45th and 46lh Clauses call for no Observations; the 47th has been. - 
already alluded to; and the 48th requires no Comment. 

The 49 th Chiuse i\pp<;ars. Sir, me objectionable, and open to the following. 

"Observations. If the Party’s remaining in the Country be inconsistent witbi.f^ 
Safety' of others, let him In; removed, but do not take away the obvioi» Meaiie . 
of making him a good Citizen by interfering with the Fruits his oym 
Industry. Either the Law would be acted upon or remtun a dead Ijetteri. : 
attempted to be enforced, you would bold out an Encouragemtmt to. FWud'ikDd .. 
Deceit^ emd the Consequence I allude tqyimald flow from it.; On tihe-Utiss# 
hand,.tf idle Law were neglected it hud better be abolUhed. ■ 




bL’ W'a^xa c^ 


<ir Fine, ^It':'.' 

' ilit%! g tjfii ^^ amidigi^ous' to leave tl4 l%Sislhia^t of Ciim^ to tlibK who 
iBBa M^OsIc^ Authority. The Passiona ini^t mterfere in a-Suamess whii^ 
^^^lated only by I^vr. 

^nm liaw Commissioners appear to be aware of the many serious Olgcctions 
.'whl^ may be oflTered airuinst such a Clause, and in Pace 6 of their Notes they 


.'whl^ may be oflTered against such a Clause, and in Page 6 of their Notes they 
'.observe, tliat it ■will be seen that in Cases -which are not of a heinous Nature 
tb^ purpose to limit the Amount of h’ine which the Courts may impose. 

Yet, Sir, I confess I do not find any such Limitation. 1 find, it* is tme, in 
particular Instances, that the Kino is not to be more tlian a certain Amount;. 
» out excepting these, the 50th Clause is left to cover the Avhole CikIc. 

Unquestionably, Sir, it is impossible in every Case to regulate the Amount of 
Fine ; but it is a Matter of real Interest to the Community that such a Discrc- 
rion should not be entrusted to any One, and thcrcf(»re. Sir, the Language of 
the “ Silt of liights” and I may also add, the express Provision of ** Magtm 
Chartaf arc not “ mere idle Words,” but are l''xpressions which, in Enghmd, 
have actually regulated and controlleil such Discretion; in fact, they prevent u 
Man from l)ciiig ruined by expressly rc<|uiring tViat Fines should lie reasonable. 

And nt)w. Sir, the. Line of Decisions founded on such Statuli's has raised a 
Bo^ of Law in England which controls the Power r)f the Judges to abuse it. 

Tne .51 St to the .57th Clauses inclusive cull for no lietnarks. 

On the 5Bth Clause I will only obs<Tve, that although founded on natural 
Justice, it might have been omitted, for to make up the greafer, the lesser 
Offence, so far as the Illu.strution to this (.'Clause is concerned, must necessarily 
be included. 

The 59th Clause I need not notice; but tlic 60 tli is open to the Observations 
I have made on the 58th. 

Passing over the Gist Clause, 1 pnjcced, Sir, to exaniinc the (’banter of 
General Exceptions, and m 3 ' Attention ia fixed by the very First, the 62d 
Clause. 

I think it One of the worst in the whole Code. It is open to the most 
serious Objections. 

The Impropriet\% Sir, of this Attempt to exempt Individuals from Punish¬ 
ment who do Acts whicli they imagine an* in accordance with Law may be 
placed in a clearer Point of View by considering why it is that in (Criminal 
Matters Ignorance of the Law is not allowed ns an Excuse. Ueft)re, Sir, I 
proceed, indulge me for One Moiwnt, while I observe, that the Rule I speak of 
IS not a Rule laid down by wiprc Z/f/trj/(!r.\', but one fojinded on the most obvious 
Reflections and the highest Ilumunit 3 '. 

The Right, Sir, to punish is not founded on any^ abstracted Notions, as some 
Men imagine. It is public Neccssit 3 *, and N(?cessit,y alt)n<*, that justifies the 
Application of the Rule I speak of. IJiiapplicd, the v(.'ry l*’oundations of 
Society would break up, and it is froiii a very confined Consideration of the 
’ Subject that th<^ 62d Clause is sought to be apj>liecl. 

But, Sir, let us go a little deeper, and let us see how, if Ignorance of Law 
were an Excuse, Society could continue. If the Principle I am combatipg 
were to operate, la-fore you could render u Man subject to Ihe Law you must 
diow his Knowledge of it, which, as a public Principle, would be impossible to 
be carried into effect, because in nearly cv(?ry Instance you would fail in 
iliowing Kuch to be the Case. 

To Men, Sir, who do not reflect, it appears a Matter of irxtreme Hardship to 
sender Persons subject to Laws with which they arc unacquainted. T'hc. stnullcsi 
Consideration show's that no other Principle could possibly' be supixirtcd. 

. 'What, therefore, Sh*, is the Reason, why the Roman, the English, and, 

. inde^ the Laws of all modern Nations, apply such a Rule? The Answer is, 
obvious Necessity^ and Necesrity alone; lor it never would do to allow on. 
Excuse t6 be made for doing Acts wrhich have a Tendency to break up the 
Foundations of Society by any Want of Knowledge that such Acts were either 
unauthorized or unpunished by Law. Mistakes on Fact, Sir, rest upon quite 
. »diffeNmt Prhiciple. 

.-It; seems to be. Sir, that no othw Doctrine can possibly be maintained, 
.Hohdrisds of Ao|ii 1 ^ 1 # dmiO by the State, not defensible in therascl ves, with 

•'-■"a A" 3 ■ . reference 
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what appears Harshness or Cruelty to the Individual is in good Trutit Mpic^ 
to the many. It is the absolute Necessity of d<^ending the' Puhltei'^tiiat 
authorizes tile Punishment. ' ' 

If the Principle maintained in the 62d Clause were to become the Law cif ' 
the Land, what Enormity is there. Sir, that might not be defended under it? ■ 
My Objections to this Clause will in no degree interfere with the solemn 
Duty of the Government to give the utmost Publicity to the Laws then^ 
selves. 

The Observafions I have above made apply equally to the 63d Clause. 


The 64th to the (jHtli Clauses rccpiirc no Uemarks. 

The 69 th and 7(»tli Clauses would secure Impunity to every Quack in the 
(Country, and are a Hurlesquc on Legislation. 

I am learful, Sir, of the Provisitnis in the 71 st Clause, for the Language is so 
plain tliat no Illustrations could control it; and although no immediate Objec¬ 
tion occurs to my Mind, I am drnibtful of its l’n>pricty. 

I would apply the alaivc Observation t(» the 72d Clause. 

Omitting altogether the 73d < Hause would have l)een letter than leaving it 
with such a Qualification as “ ordinary Sense and Temper.”^ I now. Sir, 
apprtuveh the Sc'ction on “ 'I'lic Right of private Defentx’.” The Subject is 
important, most difiicult, and tieserving of the greatest Attention. 

The leading Error, if I may vtmturc to say so, and I speak it with real DiflS- 
dence, that runs tlirough this Section, is the Want of Attention to a Principle 
of the utmost Importance, and whieh should always be kept in view in legis¬ 
lating on such Subjects ; 1 mean of what may be done in a State of Nature, 
and what is fitting to be done in a State, of civil Society. This Distinction, 
Sir, is not only pointed out but examined by Puffendorff in bis great Work, 
De Jure Naturm, in Hook the. 2d, (Miapter .5th, Sections 3, 4, 6, 7, and 8, and 
likewist! in the same Author’s small ’I'ri'atise on the Duties of a Man and Citizen, 
Ih>ok the 1st, (Jhapter .5th, Sections 1.5 unci 1(>, Pages 111 and 112, .‘id Edition 
in Frcrneh by llarbeyrue, published at Amsterdam in 171^5. 

This Distinction does not apjK-ar, as is remarked by Barbeyrac, to have been 
particularly kepi, in view by (Jrotius in considering this Subject. 

Another JOrror, Sir, into whieh it appeai-s to me the Commissioners have fallen, 
is ill endeavouring to make Provisions applic-able to all Cases, and in attempting 
to fix precisely to which of the Provisions or Clauses the (.'rime shall apply. 
''I’liis, Sir, I c'onsider impossible, from the very Nature; of tlu; Subject, unless 
the first Principles of Justice be violated. All that the Lc-gislature in such 
Matters eati do is to mark the lending Gradations of Crime; and it must be left 
to the n’ribunal.s who investigate the Oftbnee to determine whether it falls under 
the higher or the; lower Description of Crime. 

The Right, Sir, of a Man to defend his Person against Assault or Imury is 
not a I.aw founded on positive Institutions, but is ()ne founded on the Law of 
Nature, regulated, as I will admit w’ith the Commissioners, by the Necessity of 
tlA? Clase. It may be assisted by municipal Institutions, but it derives its 
Autbority from the Law 1 mention. So far our Way is clear; but how far 
Strangers may interfere is a Question of greater Nicety. Undoubtedly, in 
Cases of manifest (Outrage, which have a I’endcncy to break up the Founda¬ 
tions of .Society, or whicdi .show a violent Disregard of all social Engagements, 
siu‘h Interference would be alike justified by Reason and Humanity. The 
Objeetion 1 am making to this Section will not appear so prominently, on con¬ 
sidering the 74lh Clause, as it will when I come to the 80th Clause, because 
under this 74th (!’lause the Right of personal Defence is regulated by the last 
Paragraph of t he 70 ^h Clause. 

• It must, Sir, as I think, be ever impossible precisely to define the Limits 
where a just Defence ends and where Injustice begins. The Subject does ilbt 
admit of Definition, but must necessarily depend on the Circumstances of eadh 


particular Case. 

Thu Cases of inflictin 
by the Necessit;^f the 
Undd* ihu 80th Clause t 


iflicting I')cath under the 74th and 79th Clauses are r^^lilotra- 
>f the Case; but I am fearful of such a Principle befeg 
[ante to the Prioperty defeinled.' ■ •' 


♦ - 






, v-'-'/A, ‘V-' - ' ’ •' ,,■ 

______ meat appears to me, Sir, of a very dan^rops Nature ; for if the 

R^t of inflicting Injury be dependent on protecting the Property^ many 
Iti^ances might m t^cn from the Chapter on Mischief and other Places in 
this Code where such a Principle would not only be cruel, but repugnant to 
. ?yery Principle of Justice, and would in fact confound the l^undaries of Crime 
md Punisluncnt. 

If, Sir, the Application of such a Principle were unjust witli i-eference to the 
Party himself clefcnding, it would apply still more strongly, against vesting 
Strangers with any such Right of InterfcrcJicc. 

I much doubt, Sir, "whether a Power so extensive as that wlireh the 80th 
Clause seeks to confer on others should even be* given to the Owner of the 
Property himself. The Right, Sir, of a Man to defend his Person or Propc^rty 
xnayj as a general Rule, be readily acknowledged. It is in the Kxereise of that 
Right that the Diflteulty arises, and what in one Instance may he its legitimate 
Exercise may in another be a Violation of the very Principle on wliich the 
Right itstdf is founded. 


It is, as it appears, Sir, to me, the Justice of applying the general Right of 
Defence, rather than defending the Proj^erty itself, that ought to regulate the 
Right, and this, as I have above obscr\x*d, a])pcurs to me ever incapable of pre¬ 
cise Definititm. 

The Subject, however, Sir, is by no nutans free from DitRculty; and Iain 
afraid that nothing more can be done. Ilnin for the l>(‘gislaturc to mark the 
leading Ciradatioiis of Crime, leaving it for the '^J'ribunals to deteruiine whether 
the Act falls under one or another. 


Something, Sir, like a Smile comes over me, when I turn to Page 19 of* the 
Notes in this Code, and find the (Jominissioners claiming Merit for the ‘‘('arc 
** and Diligence,’* and the Moments of “ anxious "I’hought," they have, bestowed 
on this Section. 


The folhnving Authorities will be a sufficient Tribute for me to })ay to both ; - - 
Grotius on War and PciU*e, Hook the 2d, (^hapter 1st, Sections r>, (J. and 7; 
Puffendorff, l)e Jure Natime, Hook 2d, ('hapter 5th, Sections 1, 5, 6, 7, 8, 9, Hh 
and 11 inclusive; Puftendorffion the Duties of a Man and (Jitizcii, AiriHlerdiini 
Edition, A.I), 1715 (above referred to), Hook 1st, C’hapUT 5tli, Sections 21, 22, 
23, 28, and 29. 

The Chapter on Alx'tment is, Sir, < )ne of extensive Application. I pass at once 
to the 88th Clause. 1 am, Sir, not prepared to think that, as a general Principle, 
equal Punishment should be awarded to the Man who abets an Gtlence c‘om- 
mitted as is applied to the Party commit ling. I'hc general Int(Tests of* Society 
appear to me to require that qxc niplary Piinislmaiit sliould he awarded to those 
who actually commit the Offence. Ohjectiiig to the 15*ineiple of this ( Maust*, I 
may pass over the 90th, 91st, and 9*^d, though 1 tliink many Instanees could 
be selectcil froTTi the CJoclc of f/iesc ct'eri operating; vt;ry severely. 

Next in Order, Sir, comes the 94th ('lause; and this, wilii the HMth Clause, 
is most objectionable. Abundant Instances niij^ht. Sir, he selecte*! from the 
Chapters of Mischief, Assuidf, and ^'respass to shtjw that tliis 94tli (.’lause 
would confound all the lloundarics of C^rime and I’luiisliinent; but I shall have 
frequent Opportunities, in my comirif^ Hernorks, to illustrate my ()lis<Tvations 
by .referring to it, and I will content inys<-lf with stating, thnt if a C!!lauHC like 
the■94th were allowed to remain in any ( 'ode it would in its Operation alike 
violate every Principle of Justice and Humanity. It is a most insidious ('lause, 
and capable of the most dangerous Application. 

My Remarks on the 88tlf Clause apply also to the Q&th, 97th, and 98th Clauses 
l^otlmig pccuTs to me on the 99th Clause. The Punishment afKxcd to those • 
dozntnff under the lOOth Clause is unquestionably just. The Party committing 
an Otodcc ^hng under such Illustrations as A and B undoubtedly shoidd 
receive fhe same Punishment as if the Offence in either Instance had liecn corn- 
another in the frill Possession of his Intellect. 

Sic, will in no respect, interfere with the Principle 
M hiy'Ohidction'td 'tha 88^ Chuiser. fcH* here tW A<?t done comes not properly 
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I am fearfiil of the ^enteral Words of the Idlst Cla^^ No daai4'''^!''^^0^:>' 
CaseS) and especially in the Case of the lilusiratton» the Fonishment 
just; but many Cases might be put where, under the plain Words of the CIatiS^' 

It might not only be unjust but even ludicrous to punish the Party- wj • ^ 

The above Observations apjily to some of the remaining Clauses ; and f tdlj 
close rny Remarks on this C'hupter with this Observation, that the continued 
Attempt at Minuteness of Specification which runs through this Code is not 
one of the Jeast of its Defects, The Rules laid down in criminal Matters should 
be few, general, and simple. 

1 now, Sir, commence my Examination of the Chapter entitled ** Offences 
“ against the State.” 

On the 109th and llOtli Clauses I need make no Comments, for every 
Goveunmknt must punish Rebellion. The lllih Clause need not detain me. 

1 have now, Sir, to iittcud to the 113th Clause, on which, with the Explanation 
annexed, I have soni<* Remarks to make. 

Let them not be deemed presumptuous. Let llieni be weighed with Candour! 

And first, Sir, I think that as a mere Matter of public Policy every Govern¬ 
ment should a\'oid punishing Words unless such be accompanied by Acts 
injurious to the Intelests of the JState. Hut this Clause does not only apply to 
Words, but is, in (act, a direct Attack n]>ou llic public IVcss. llic Expression 
“ as is eoiiipatiblc with a l>ispo.si(ion to render Obedience,” which is the 
Qualification of the Clause, appears to me of a very dangerous Tendency, and 
calculated to place Men’s Rights and Lil)crtu‘s in the Discretion of eacli parti¬ 
cular Judge, sucli Discretion necessarily varying w^iih the Habits and Opinions 
of the Man. 1 think. Sir, such Knactments of u most dangerous Nature. With 
regard to mere Words, surely such, Sir, ought never to be visited with 
Punishment, unless accompanied, us I Imve said, with Acts detrimental to 
the State, 

Hut Sir, if this Ik‘ intended as one Means of putting down the Press, surely 
it is a wrong Means in pursuit of an End. It would be better, far better. Sir, 
for lUe Interests of the Community, rather than such Provisions should be car¬ 
ried into efleeL, that a ('eiisorship should be at once cstablished- 

I say it is a wrong Means ol* erfeeting an haid, because if it is considered that 
the Existc'nee of a iVre I^e-s in India lie inconsistent with the Nature of the 
Government or the Stahilitv of Hritish Rule, act bolilly, and put it down at 
once. Half Measures in difiicult Ihnergencies (‘oiiimonly fail; a bold and 
decided Lino of Conduct is generally the l>est. 

How far such an Act w<^uld he a Crime against the common Interests of 
Mankind is not lor me to determine. 

My Objections, Sir, to the above (3ausc, coupled with its Explanation, are 
founded on the injustice of inflicting such severe Punishments, and on the 
Impropriety oi* investing Men with a diseretionafy Power of determining how 
far the Acts done are compatible with a Disposition to render Obedience. 

No Government, Sir, should vest such a discretionary Power in any Man, 
because it is liable to be abused. '^I'he Law of Discretion (said a great and 
learned Judge) is the Law of Tyrants, and holds no Place where Justice or 
Humanity prevails. 

Mere too, Sir, observe how the 44th Clause of the Chapter on Punishments, 
and the 8v^th and 94th Clauses in the Abetment C-3iapter, come into operation. 

Sir, on this Subject, I may as well di-mose of the remaining Clauses, 
which atfect the Press. T'hey arc contained in Cnuptcr XVH., Clauses 291, 292, 
and 293; and first of all my Attention, Sir, is dnnvn to Note L at Page 52 of 
their Notes. There the Commissioners inform us that the Penal Provisions , 


under Of AbetJ^ 



contiihicJ above Cliapter ure taken from Reflation XI. of 1835, com*. 

monl\’ called Metcalfe’s Act. This, Sir, has a TAidencj' to mislead, for it-' 
creates a Belief that the Punishments are the some. If, Sir, ive turn to the 
Itcgulatiou, Ave shall find that the Enactments in the 291st, 292d, and S9^ 
Clauses are nearly vciinitim. The same with the Regulation itself; but thc^ 
the Similitude ends; for if Two Years Imprisonment be adjudged against-tMSi 
Offender, the 44th Clause, if he be an European, or a Person not both 

and Asiatic Blood, may bani^ him the Territories eff the I&ilst 
Compaiiy. This, Sir, seems to me caloulated to lead the into 



Clau^ I have'iM^ ob9orve« 

severe j indecd^^reat Code is open to this Objec*' 

iilJ''' it is true that so far as Capital Punishments are concerned tlm Code is 
ident, but on the other hand. Imprisonment, imlimit^ Fine, Banishment, and 
r^sportation, are scattered through its Provisions with a most liberal Hand. 


V, The ll^th and 119th Clauses also i^uire Observation. The Punishment 
afl^ed is extremely severe, and no Distinction is token between Assaults com¬ 
mitted on Officers or Persons in the Execution of their Duty^and those com¬ 
mitted Upon them when off Duty. A very important Distinction, as it appears 
to me. 


. Neither is it at all pointed out whether such Assaults are intended to preju¬ 
dice the Service of the State, or whether they merely arise from the hasty Acts 
of Individuals. But in any View the Punishments are too severe. 


On the 120th Clause little occurs, except that the 44th, 47th, and 50th 
Clauses might Ikj called into operation. 

The 121st Clause appears to me, Sir, to confound all Proportions of Punish¬ 
ment and all Distinctions of Crime. The I20th and 121st Clauses in the Acts 


of the Parties are identically the same; yet in the one C^asc the Man is impri¬ 
soned for a Year, with unlimited Fine, anti in the other, if “ not of Asiatic Birth 
** and Blood,” the Government may banish him for Life, oiid a Fine to the 
Amount of his whole Fortune may be likewise inflicted. 

These Ohser%’ations are made on the Supposition that the Court acts not 
under the 47th Clause. 


I well know. Sir, that the Consequences to Society enter into the Considera¬ 
tion of what is a fitting Amount of l^unishincnt; but such is not the only Con- 
sidei'ation that should be taken into account, and the Injustice and Inequality 
of such Punishments arc open to the plainest Observation. The remaining 
Clauses in this (’liapter call for no Notice. 

I now proceed. Sir, to offer a few Observations on Clause 127, of “ Offences 
“ against public Tranquillity,” and I find that an Assembly of Twelv^c or more 
Persons is to be designated as a riotous Assembly, if that Assembly be attended 
witli (’ireumstanees which may reasonably excite Apprehension that its Object 
is one of those speelficd in the Body of the (Mause. The Punishment for such 
is Six Months Imprisonment, or Fine, or both. 

Surely such a (jualiflcation. Sir, as “ reasonably exciting Apprehension ” is 
hardly a fit Expression to find its NVay into any Body of I^uw. In fact it 
allows the Opinion of cjich particular Judge, as I have bi-fbre observed, to be 
his liiilc of Action, and is in eflect placing the Public at his Mercy. 

With regard to the IJlOth ( Hause, I may merely remark that a Punishment of 
T%vo Years, or Fine, or both, for a Man joining or continuing in a riotous 
Assembly after such Assembly has been ordered to disperse, is a Punishment 
beyond the Measure of llie Offence. The same t)bsei*vation applies to the 
general Language of the l:t2d Clause. Tlic Enactment contained in the 
ld3d Clause I protest against ; nor can I sec on what possible Ih’inciplc it can 
l»e supported. It is painfid. Sir, f<ir me even to coinmcnt on such fearfUl 
Enactments ; yet this is a Code where the Commissioners eoncei%'c they have 
erred on the Side of Humanity. Let me sec. Sir, whether such an Enacttncnl 
can bear ev'en its mere Statement. A lliot is committed by 500 People, for the 
Purpose of annoying some I’erson, and during the Continuance of such Riot 
One of the Rioters kills another under Circumstances amounting to Murder. 
Can it be maintained for One Moment that the 498 remaining Rioters arc each 
to be liable to Five Years Imprisonment, with imlimitcd Fine? I'c my Ears the 
-b^ Statement of such a &oposition would sound strange. I can reconcile it 
with no Principle of Justice or Humanity. 

' MerCf too, l^r, I may observe, that the 94th Abetmont Clause comes into * 
fslirioiis Operation ; and it might be a Matter of Amusement to apply the 88th 
and 94th Glauses to the rcspectiv'c Provisions of this Chapter. 
/;'.^e.l35th,CIauto requires no Remark. 

ISl^h .Olaii^ curious. In good Truth it is a Contingency con- 

.'ft .LikdUJtoods, May-bes, and Possibilities All up 
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■'■Ttopii;'' ffir,' are the SdN^a ai^ii^ 

ab^ Chapters. I sidiB^'thm to thif Ck:iiti|(|a»ti<iA' ei' OoyeihiDi^V^l 
leavit at the same Timb udost xespectfony to anbacribe nt^self your lie 

^ .Most obedient, &c. ■; ;;’ 

(Signed) John CocHaAKE, 

Standing Conned., 


No. 101. 

. T. H. Maddock Esq. to J. CocnaANB Esq. 

(Legislative Department, No. 247.) 

Sir, Fort William, 23d July 1838. 

I AM directed by the Honourable the President in Council to acknowledge 
the Receipt of your A<idrcss of the 9th instant, containing your Observations 
on the proposed Criminal Co<le, and to return you his sincere Thanks for the 
Laliour and Attention which you have devoted to the Subject, and which will 
meet with full Consideration. 

2. His Honour in (Jouncil will be happy to be favoured with your farther 
Remarks on other Parts of the Code not touched upon in your present 
Communication. 

I have, &c. 

(Signed) T. H. Maddock, 
Oliiciating Secretary to Government 
of India. 


No. 102. 

The Reverend W. Morton to R. D. Mangues Esq. 

.Sir, 

I HAVE it in charge from the Body of the Calcutta Missionaries of the various 
iSot;ieties to forward to your Addres.s the acconipanying (’otiununication, with 
their respectful Bequest that it may be laid in due*Cours(‘ In-fore the Legis¬ 
lative Council. It luis been got up with inueh Deliberation, carefully W’cighed 
in all its ('lausc.s, and l)car.s the .Signatures of all the .Members of the Mis¬ 
sionary Unioj], as well as of others not resident in Calcutta, One Dis¬ 
senting Missionary <»nly excepted, who abstain.s on Principle from all Commu¬ 
nications with Civil Government, though cordially assenting to the Purport of 
the enclosed, which has his best Wishes lor its Success. 

I have, ^:c. 

(Signed) Wm. Morton, 

Missionary, Ij. M. S. 


Enclosure hi No. 102. 

♦Missionaiues of the E,sTaVBT.ishmi:nt and Dissextixg Bodies to R D. Mangles Esq. 

The Missiouarit's i>f various Protestant Societie.s, both of the Establislunent and Dissent¬ 
ing Bodies, labouring in Calcutta aiul its Vicinity, having mot to take into consideration 
the apprehended Bearing upon their Security and fiiture Operations of sundry Enactmente 
in (!liapter XV, of the new Penal Code prepared by tlie Indian Law CoinniLssioneTB, 
are uuanimonsly of opinion that a duo Regard for the sacred Interests which they are 
]KiiTuitU‘d to suKservi» nuiders im|>erative upon them a r(?sj>ectful Expression to fhe 
Legislat ive 0*»uneil of tlieir Views and Apprehensions thereupon. 

-• fhey eoiitvivti thoinselvos to Ui strictly within the Line of Duty in a< I opting % oor- 
respomliujj Resolution. The I'ubliontion of the proposed CBde, previously to its receivix^ 
• tlu.* Sanction of the Legislative Council, having lieen with the view of engaging 
Inquiries and drawing forth the Judgment of "the different Classes of the Oommnnil^y 
and none of those Classes having a more vital Interest in the Bearing of all Enactmra^ 
m the Subject of itdigioas Offences than the Missionaries, it will not lie deemed in any¬ 
wise uiibecoining or presumptuous in them to communicate, with all due Reiroecfc» tfci 
Apprehensions they entertain as to the Operation of the firo^Kised Laws upon their 
Proceedings. 

8. to submit the fbliowing Observations to 

matuve of the Legisktivn i^ Consideratic^ wi^i^ 





t iWpA A i >iin iMi v ^arikm» fheit raoaivi^''th» ^aikciion of Xaw, 

candid or ubem ean lib ooBoeived, or more bcooming a wise 
md patep^ C^vMojiient to adopt 

4^ 33)0 Misdom most re 8 |iccifuUy submit, then, in tlie first plnoe, that nothing in 
past History of Missionaiy Operations in India can, they art^ fH^retuaded, \m alleged of 
a Nature to call for such extensive cautionary. Enactments as are some of thase in 
Ohapter XY. of Uie new Penal Code. In all Coj^deuoe and good Fiilth, tliey make their 
Appeal to every authentic Record in support of the Assertion that no Accredited 
ItiBsionaiy of any of the Pi*oieatant Bodies liaa ever been the Occasion of civil (Commotion, 
or has at any Time adopted a L»ino of Procedure either wilfully deviled or justly calcu¬ 
lated to insult the religious Fcn^lings of any Class of the Natives of India, nor even^ out ^ 
the Range of fair and equitable lliscussion,—a Discuasion to which the }>ropo 8 ed Code 
dechires it the Intention of its Compilers ** to allow all fair Latitude/'—to wouiid those 
'Feelings in anywise. 

5. If they are correct in this Assertion, then the pnsBing of Laws such as those in 
question, whieli cany in their very Announcement a contmry Impression, must certainly 
have the Effect of injuring the Missionaries in tin*. Opinion of the Naiivt^s among whom 
they labour, in the Coni muiiicaition of rtdigious Truth, by exciting a Suspicion, which, 
however ill supported in Fact, will, from the very Position luul Feeling of the Natives 
aa the Objexsts of Missionary Kfltirt, obtain a read\' LfBlgmeut in their Minds, and tend 
greatly to augment the DifHculties, already too hirgely exjuu-ienced, in prujiagaiing 
amongst them the peaceful and purif 3 dng Truths t>f our Divmo Faitli. 

6 . If as Note J in tJlmptcr XV. of tiio new (\ule allows, “Discussion lends to elicit 

Truth/' then whatever operates t^> limit and shackles legitimate aitd fair Discussion is un 
Injury done to Truth, and can never l>e the intenti<»nal Object of aound Lf»gislatioTi. 
“ Insults/' it is readily' suiknowIcMlged, “have ii*> such Tendency/' and juay- tluTrefiirc and 
ought to l>e pruhibitiMi ; but if the Feelings «»f tlus weaker, Lr., the losing Party iu a 
Discussion, coiuliieted though it may be upon tlie most ec|uitable Terms, be admitietl to 
decide, then ArgunioTits the and the ni<»st moderatel^’^ expressed will ceriaiidy 

always bo tieeined w<uinding ; nu\', they will }»e regarded as Insults, and may even be 
represented be flesigned Insults, by simply showing that ilieir wounding Tenderny 
must not only havts been fM‘reeiv<Ml l>ut anticipativl sia unavoidabh! by him who prt;sses 
them, while 3 ’et in Truth they' aio the only i-ational and iiuiral Means furnishetl ly our 
comrnou Crcmtf)r of ojicniiig the Understanding and hunlin^^ to Ihdtection. Ev»ui Harctisni 
itself is often the only Answer that am be given to Positions too absurd to be gravelly 
argued. 

7 . In this View the Missionanes consider Clause 282 of Cliajiter XV. of the (7ode 
sj)ecii*llv calculated to ipjw^rate injuriously to theinwJves aiul disiisirfuisly on the Spread of 
Divim‘- 'Truth. Deliberate and wilful Intention will surely l>c as strenuously, and honestly, 
too, disclaimerl ly the zealous Missionary, as it will be attributed trj hiiri by those who 
deem tlieir religious Feelings wouiide<^l or insulted when their Understandings are simply' 
reasone*! with. If it be e-stabjishable at all it csin only bo by Inference ; but Inferences may 
be variously ilrnw'u from the very same r>vert Acts, atn^ording to the Light in wliich tiuy 
are bc^held by th%; A<ljudicators; so “any Word or Sound " will include all j)iscimsif>n or 
Annouiirement wdiaUwcv ; “ any OcJiture," all <>rdinary ATiimatjon in the Advocate of 
Truths the most interesting. Assiireilly, if trieti by these Rules, thon^ is not a Discourse 
or £x})o.stiilation of Tr<ij>het or Evangelist in the New or the Old Tt'staineiit, nay, not of 
our Divine »Saviour himself, which would not ho tlaiught to w'^juikI and keenly to 
wound the Ft^elings <»f a zealous Jew', Mussulman, or Idolater, and which, if st», 
mtLsi not be hel*l ff)rbidden under the new Code to be cither r(;cit(Hl or iinitaicd^n 
the Di.Hcoui'ses of the M i.-vsionaries. 

8 . Truth not only iinjdics tlie Falsity of what it oppf>Mes, but involves, ns neceasary f»>r 
its Exhibition, Illiistration, and Enforcement, a distinct Exjiosure of such sjieciul Errors 
AA are at any Time the. Hindrance to its IW^'ption. But all Men are moit? or less 
attached to their C)piiiit>ns, and ever nuist strongly' so wdieTi these are. the Prejudice.s of 
Education or the I)i<jtatt.*s of 8 u}>crstition, ancl when ilic AV^aiidonnient of tliein may 
involve a Chfinge, pi>.<^sibly of social Usage.s, a Forfeiture of the (Credit of Cftsic, or a 
^linquishnient of any other half-civil, half-religious Distirirtion wliati^ver. The more 
ail Eiror is absurd, ti>o, or iiri moral, or pivjfane, the more offensive is its ExpoBurc 
to tbuse who entertiiin it, and the more, ccmsfHjuentJyr, they will deem their Feelings 
wounded ; nay, themselves being Judges, insulted ly tliat ExpoauiH^, however fairly and 
kgitimaiely made. 

9 . It ia avidmt, therefore, tliat a People eminently sufierstitioua as are the Hindoos 
would be additiimally moved to the Indulgence of a Profiemiity to Litigaiioii by the 
ImpetuA of a eberiaibed Superstition (and Superstition is always strong, ufdiappily, iij the 
very ProportioUL of its Monstrosity). Wliat an Inlet, then, to an incessant Imputation of 

and XliAm to wotmd or insidi the Feelings of Hindoos/' would 

t —AW -, 282 oCCSbapter XV-? A fdfticot may tWs be satjd jn 
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SS^. p^lifc SoSe ot»ei.timB 1** Suita, *’“?^ u^tauta <»»>*«#>« 

SiBBioJry, «tnd largely adding to the Burden of BiwmeHS in the Courte. ^ . 

* in Tf flue Attention he civen to Facts of daay Occurrence, it will be seen that 
grJat Body of those Notivt«fof this Country wiUx whom the Missiot^iw cfj^ 
dT^xt evidence any Consciousness wliatevor of « Feelings wounded by tl^ 

but tbeae i 
Addresses, 

«,c NUIL.U 1^17“^;^,^“ tar«i?r»tT'rL. 2 umS' "uXiLffc^^ 

fem,„„ury 1« b^uuKt ta »'"1 u,u>»«,u=d Obj^Uom ta 

S!r£u:'*oi;riiS«!;lT Jit* ftvin,.K,..m,l.r. u„.l U.»t u iU,i„ th.p™u„«» ofUta 
Miiiionaiy thus arisailcd iu his own Tcnvnwiit. 

11 But whilst an Indiviilnal here and there- thus puls himself forward as an AsaiUant the 





that, wlKJiiJver a i'row?swiii\> . r i -li 

rnZ:w™'Si»i.u" 

tion iu the Native Alind of the TIouesiy of Pur(-<>so and the integrity of ILaic of thear 
Christian T<-:ichoiu ; nor ought it to be .,v.-iLo..k..,l thiit t)he.heuw to Ivulei-s and Peaceful¬ 
ness of Conduct is ever a pn.ininent Point in Missiona.y In.structnm. 

!«> In Clause ne of Chapter XV. a similar Tnh-t to th.it hefore remarked ujain is 
1 _. li CUasi. ..ID . 1 , H- j vexatious Accusation oi the Missionary 

who bIiouM, as 1 ^ ^ ^ rolitrious Ol)scrv:io<*. 0 ‘S sucli as Juggc-niatli, (lunges 

unci whrn Curiosity or some other Motive lias gjiihereil anmnd him a small ^umber of 
Persons inav iirocwd to pr<x:laiin the Massage of the Cospel of Ood our bavioiu-, and 
SXl V Sue Uablc Jwlmt hitherto he was not. an Accusation ol wdtully causing 
« IBstmWr to an A.ssenihly lawfully engaged in the Performance of Behgious 
•• \VmS, to which no other Prompting, it is ieare.d, would be requu^ 

than tiiat of individual Ovcr-zc.il or disai.iiointcd Cam m a braliiiun, oi Devotee, or » 

So too by Clause £ 78 , might the most legitimate Act be misconstrued itito 
« wSifullv r«.sii?g Ibsturlianci’ iu li- Place of AYorship.'’ kc., thongh m truth such 
Disturbance should have, proa-eded altogethi'r from the Aggiessitnis of the accusing 
?frtv T. l*ro^ if possible, and initato the Missionary, is the Fimt Effort of such 
J^atuitinis Op lonents «i have been refcrre.l to. Kandy are Argumeiite fairly met, or 

OpposTtTon‘'‘nndy^l^^ ^io fuw‘‘ c^i^am^ilur ^ 

Sr i 1 tiie SpiiS of tindour and Forbearance. In Discussions so condneted «Ioae ^ 
thrairtsionaries it is believed iirone to indulge ; and ran-ly has it happened that thw 
have Cdled to secure the, Suffnlgcs of the gi-eat Body of their Auditom, even whent^ 
* most sharply opposed hy individual Petulance- ^ ^ - 

14 . Nor ought it to pass tmoliserved, that the most xmwkwl Cmcs of 
Argument that liave occurred, in the Exiiorience of the Cidcutta Missionanra m ^rti^^ 
a^^hose in which, not the InHuence of Native Superstition operate^, 

am-eading Infidelitv and Scepticism as to all Koligion and every Mode of Di^e Wc«^ 
bnw^timr from tlM now numerous Schools and Colley m which Knowl^, 

Power, ^ cither Good or EvU, ns direrted,ij TOnimom^ted without 
. of ttiowil Principle. The Pride of Intellccfe, the more towenng from Inesperi«^^|J 





mm 


w=-1^ 8aittm<med Pl^n tfaai «xi«UKi 

_ ptmtoh an Individual whose Beaaoiuhg could better .he obeeked by Fine^ 

Iwpi^BMmineni^ and Bauidunent than met by li^gmal Ar^mont and fair DiscuMd<m* 
l^peijence has warned the Mi&sionaries that tide is no viBumaiy Apprehension. 


’ 15. Nor are the Missionaries without Sympatliy witli their Foll<»w I.4ibourers under 
iim^bouting Native Goveminonta, as of tlie Burinan Monarelx. In these are nuuny 
aeakiu^ Christian Missionaries, endeavouring^ with more or leas Kxiterieiice of a Toleratiou 
nlw&yB precoiious, to discharge the liigli and solemn Duty imposiMl u|h*ii them by the 
Command of the Ooti of the wh<ile Earth, their Security in groat measure di*]»euding ou 
the Infinenct*. of the Acts and Pr<wdiiro of the Ibitish Indian Goveiiifnentv Should tliis 


then set the Example of legislating for Missionary Eflbrt, either so as tlireetly to limit 
and coniine its Tlange, or to open up KRcilities for its future fumitatiun, croniing 
not hitherto existing, and estiiblisliing severe Peiuiltios u])on their mil or inferential 
Commission, it is to be justly a]>]»rehende,d that siujh Examph? could iu»t fiiil to h.‘arl, to 
Consequences imdcr Native GovernuuMits iu<»st tlisasirous for tiu'. Time, if not such 
as entirely to break up the MissioTis, to «unlauger the Lives or lubert^' of the MisHionaries. 
and even to put out tlie Light of Tnith yet feeble innong those wlio sit iu Diirkuess* 
Tlie Missionaries feel theniscdves warranted in entertaining siiuh Aidioipatioiis, not from 
thoir ow'n l>eductiona merely, but fi*oni the C%>mmunieutioTis t>f one. of the y.ealous 
Individuals actually oireuinsianceil us iletjiil<^<l, now in Gahrutta. The Services t»f the 
Missionary JuiU^on, already spi>ki‘n «>f, present, it is thought, ii strong (Maim on the 
Oovoimnciit of British Imlia for all littJJig Regard to the Safet;^ (d* liis lirethren anti 
-Success >rs. 


16. Rctlecting Afen, nowise disposed to uiiueces.sury Jh*.sfM)ndt‘iioy, a.rt‘ not witlnmt >s4M'ii>u8 
Apprehension that the 0]K‘ration <*l'Ghapti’r XA’. oftlu^ new t.^«»de woiiM, possibly at no 
distant P»*rir>d sii]»sequeiitly to its pasidug into Law, be 1«» silenee. ]*y JinprisonTiiout 
Or Banishna^nt somr* ami injuriously t » erninp the Kifoils <»f iitliers of the Missioiiiirics, 
hitherto I secured in the frtx* Exercise of their Divine ( ^aumission, ’^fhal Apprehension is 
excited by tin* ;uln»itied Character Ibr Lit igi'»u*^nes>i of the Nativi's of India, by the- H]»eelul 
Tendency <»f Superstition, wherever siiiiMilabsl hy the r<*nl <»r supptvsed CouiiU*naijce t»f 
Law to ojq»ose it.self aelivtdy as W4-ll as ])assivi'ly tol'ruth In Religi(»n and to its 'rcaidu-rs, 
the more Ttiarke<lly W'heii that IViitli is <»qually op|»ose<l to the, Alistakes of the IJtuui, the 
Vices of the Heart, and the aiiowe<l i^rnelices of a d4Mm>riili/aiig Sy.stein, and when 
further strenglhoned by the iiiiineinorial lJsag4‘s of SfK;iety, b^" the Prijudita^s of C’ustc, 
and, not least, by Hie KxrdbMuenLs of worldly Jnteic'st in One or jih in*. (’lassc's of Men 
whose Respectability and Su])]»ort an> btrujid up with (he heieditary Sup<-i’.st.itit»n, and 
whose Fears, augmenting with its DiM’line, must prompt them ti» lOlIbi’Is piv>gressjvidy 
strenuous to crush under the Col-jur of Law t!t«/So w!n^s(^ rati*>iial Arguim'uts it is impo- 
' tent to coutoml with. 


17 . On the whole, the AlissionJiricfi re.sj>er'tfuny Kubinit that tlio y>ro]inH**d 1 nl/fuTitrcncc 
with KcUgious Discussion aud Ali.ssionary 'reaching, after so long J*n»of of (Ijcir InofJen- 
sivetiess, must in iiifuiy (Jascs largely ojHU’ab? alikt^ injuriously to 'rriith and tf» ita 
Advocates, and l>e attemded wdth .small Rc.sult of Advantage in aii> ; that unvarying 
Experience/los shown no Call forthe.se Knactments ; thal (he (diaraetei* an«l (L.ii*cum“ 
staiiccs of the Natives and the Alissiomirie.s n*spectivcJy render t.licm <*vcry Way 
inex^wdieiit; that Cltiu.scs 276 ami w'ould furnish those hs'ist of all entitled to use 
them with Mwiris for iinpt^ding the Progr<‘Ss of Mh-Tith. of iluman Virtue, and Human 
Hapi .'iiuv<s ; that cither the entire, expunging of ('huc.es is ealh*d for by eveiy 

equitable Ckuisidoratifjn, or at least sucJi large Modilicationx of them, a.s («» (in* D<*tiTjitioUH 
and 8y>ecialities of the nf3W Olfences, the providing of ('liecks upon an Abuse of ilfeir 
Intention, the Alode of prosecuting for tlnun, the Trihiimds at wliiel* tliey may Ihj prone- 
cuted, tlie Iviml and Aleasuro of Puni.slmieiit that iiuiy be indicted, ami other relevant 
Particulars, as would render them hariaie.ss to all, itonducive, t<i Imjutrli.ility, not faUd 
■filiir Discussion, unprovocative of Litigati*m, and not u<Iveive to the Progn^ss of mental 
and religious KnlighU*Tum‘nt, of truts Religion and of goo<l Morals, among tlie Natives o1 
India. As Points calling for more accurate Definition, they w<>uld in.stani;f^ the Terms 
** PU^s of Worship/’ wlje,tlu r Building, Pinelohure, or oj»en Space; for Spent fi cation, Ihofta- 
‘0£wilfully or deliberati^ly doing or causing/* *'womnding” or '‘insulting/’ Terms 
€H0oaiTi^ in those Two Claus'^s, 276 anil 2S2, b> which iliey liavc ventured to taktj 
^Mception, and the latt(*r of which at least, 282, they pr<.*Hume to hope the licasori.s 
(mat have been adduced will have sboivu deseiving to be entirely eras4.^d from the IVnal* 

pod(s- 

18.. The above the MissionarieB offer most respci.*tfully to the Notice and Considenition 
of the Legislative Council, confiilently trusting tliat the Facilities hitherbj seemed hy 
Clbaric^ for the Exertion of Cli^iian Aliseionary Zeal, under the Guhlance of Prudence 
DhiaretMMai,. wUl not now be lessened, concomitantly with the Extension of civil 
^ the Improvenient of the Laws gexu^ally, the 

ml-' sea 



d oi ilM-: 

into tba cf tike 




i|Qapa^|iluat CounUy* 


W« have, &a 





Gi C. ArtATVON, Baptist Miaaicmaiy Society* 
Thomas Hoaz, Lonclon Missionary tSociety. 
■Tamks UitAUiiUHY, XiOiidon Missionary Society, 
Jno. CAaii’UKLJ., Jjondon Missionary Society. 
nAvu> Ewart, Church of Scotland Mission, 
fiN'o. ]>, Ki,us, Baptist Missionary Society* 

M. Fill*!., Isoudon Miss, Society, BcrFiamporo* 
A. F. l*\cw>ix, liOQtlon Missionary Society. 
'Fiios. L. liKSSEL, Ldndon Missionary Society. 
J. G. Jankkk^ (Jhurch Missionary Society, 

A. B. LiSfJ, Baptist Missionary. 

W. t 7 . Mackay, CJnin-h of Scotland’s Mission. 
♦ 7 . Macdonalii, Church of Scotland's Mission. 


J. MOSwKKy American Prosbyterian l ^ 

W. Morton» London Missionary Society* ’ . Cy. 
Geo. AIitnivt, London Miss. Society, Chibani^a^ 
JoiikPatersox, I..ondon Miss. Soc. BerhaiDper& 

J. Penny, Baptist Missionary Society. 

C, PiKKARD, London Missionary Society* . ■« 

K. J>E lvoi>T, Missionary. « 

W. lioniNsoN, Baptist MisHionary. 

T. iSanuvh, Church Missiounry Society. 

J. SvAfES, Baptist Missionary, 

J. Tiiohas, Baptist Missionary Socic'ty. 

G. I'EAWE, Bajiiist Mis.siiMiary Socicjty, 

FiUiii. Wyiiitow, CJhurcli Missionary Society. 



No. 103. 

R. D. Manom:r Esq. to the Reverend W. Mohton. 

(Legislative Department, No. 123.) 

Sir, Fort W'illiain, 2d April 1842. 

I AM directed by the Honourable the Presuhait in (Jouucil to acknowledge 
the Receipt, on tiu' 24th ultimo, of your I^ettcr without Date, giving Clover to 
a Comnumit;ation from “ the Missionaries of various Protestant Societies, both 
“ of* the Establishment anti Dissenting Jlodies, labouring in tJaleutta aud its 
*• Vicinity,” relative to “the apprchc'ndcd Bearing upon their Security and 
“ future Operations- c»f sundry Enactments in ('hapter XV. of the new Penal 
“ C{>de, prepared by tht? Indian Law (Commissioners,” and to request tliat you 
will infinnu the Reverend (lentlenien whose Signatures' are attached thereto 
that their Representation will receive the most attentive Consideration of th<4 
Ixigislative Council in their Deliberations on the proposed Penal (.ode. 

I jiin, iVe. 

(Signed; R. D. Manoi-ks, 

Seerctttiy to the (rovemment 
of India. 

No. 104. 


Major W. H. Slekman to J. P. Grant Esq. 


Moradabad, Office of the Commissioners 
Sir, of Thuggee and Dacoitee, 18th February 1840. 

I HAVE the Honour to return the Copy of the I*cual Code which you did me 
the Favour to forward with your Letter of the 2d September last, with such 
Observations and Suggestions as I have ventured to make upon its Contents 
aflter several very eaixd’ul Readings. 

2. I have been so mueh oeeupied with cun’cnt and pressing Duties that 
I have uot till lately had Time to give the Code that Consideration which 
st'cancd to me necessary to authorize me to make any Observations upon its 
IVovisiims. 'Phis will, I tmst, plead my Excuse for detaining the Book so 
long. 

3. I have read the Code over several Times very carefully, and ’ can 

honestly say that at every Reading it has grown more and more upon my 
Esteem. I am persuaded that it might he put immediately in force with great 
.\dvantage to the People of India, and that it would soon become all that' 
could be dcsircd, under the fostering Care of the Lc'gislative Council and Lavr- 
Cpmuiission, in the Manner pointed out iu the 25th Paragraph of the Letter of 
tlie Law Commission to the Governor General of India. ' ' 


4. 1 have ventured to suggest a good many Alterations and Addituwa, 
M’hcre they appear to me likdy to be useful; and I think it better to retoxfi'' 
the Volume, m which these Suggestions have been entered in thdr ]pn$||ei^' 
Places, than to give them all in a .Letter or separate Paper with Referenda 


i. 
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' V ^’^ yjg^pj aa-'.iiec^oa^; 4th» the PrcTentaao of Offences $ and tiint it shouSdf 
V ’ :a |^' ;''tlie Cottrt to dec^ the Character of the Fine and apfHropriatc the 
? ShofiM this be done, it would be neeanmry to modily the Clauses 

■ Hduch ptoscribe the Period of Confinement in default of Payment. ' It appears 
' unioasodablc to the People of India, and I believe to all other People, 

« b».t the Law should allow a Criminal to keep what he has got fraudulently, 
or oblige him to give it to the Government instead of the Person wronged. 

'& There is one Part of the Code on which I would venture particularly 
to remark; its not considering Adultery and Seduction Penal.Oftcni«s. The 
. Reasons assigned by the Law Commission in the iNotes appear to me very 
unsatisfactory, and they will I think appear so to the People of India. It is 
said that People ba\'e not been found to apply' to the Court for Redress ; but 
that arises from the utter Hopelessness on their Part of ever getting a Con¬ 
viction ill our Courts upon any' Evidences that such Cases admit of. ITie 
Jdahomednn Law on this Point is known to have been made by Mahomed on 
the Occasion of his favourite Wile Aesha, the Daughter of his Bosinn Friend 
and Successor, Aboobukcer, lieing found under v<“ry suspicnoiis Circiunstaiiecs; 
and it demands that Four Witnesses shall dojiose to huA'ing seen the Man and 
the Woman Inith in the very Act of Adnltery ; and that if no more than I'hrce 
awcar to it, these Three shall suffer the Punishment to which the Accused wouhl 
have been liable had flic Fourth sworn, that is, Eighty .Stri]>es, almost equal 
to a Sentence of Death. 

7. Omiir, who sueweded Aboobukcer, had to sit in Judgment u|>ou hia 
own Son, charged with Adultery. Three Men had by a singular Accident, 
which is dc'senbed by Abol Feda, seen him in the Act, and tliey swore to it. 
No Brutus was ever more inflexible than Onmr in the Administration of thcT.iaw 
according to his Code, and had the Fourth Man appeared his Son wouhl liave 
sufl^ered. He did not apiicar, and tlie 'rbree Witnesses suflered. This Case 
in p>int. has settled the l.aw of Evidence in such MattcTs ; and no Mahonu'dan 
Law Otliccr w'ould, 1 believe, dare t<j give a Verdict of Guilty with less thiui 
Four. 

8. The rich Man not only feels the Assurance that he could not get a 
Conviction, but dreads the Disgrace of appearing jmblicly, in one t^ourt after 
another, to prove, by numerous Witnesses, Male and Female, his own Shame 
and his Wiie's Dislmtionr. He has reeo^II•s<^ to i\>ison secretly, or with liis 
Wife’s (’onsent, ami site nill generally rathi-r take it than l)e turned out into 
the Streets a degraded Outcast, 'i'he Seducer <-seapc‘s with Iiiijninity. He 
suffers nothing; while liis {xior Victim suffers all that Human Nature is capable 
of enduring. Many' Instances of this liave come within my t»wn Knowledge. 
The Silence of the Penal Code will give still gn-uter Impunity to the Seducer, 
while their Victims will in 'rhrcci Cases out of Four be murd«*red or driven to 
commit Suicide. AVhere Husbands are in the habit of poisoning their guilty 
Wives, from the Want of legal .Means of Redn-ss, they will some times poison 
those who are suspected u{)on insuflicient Gnmmls, and the iimoeeiit will 
suffer. 

9. At present I believe no Magistrate could hope* to get a ConviclionTin 
a Court of Sessions against any Person e harged with Aelultcry umler Regulation 
XVIL of 1817, in Gne Case out of a Hundred that might take place in his 
District. His only Resource w'ould be in Regnlatif)n VII. of 1819, which 
authorizes him to' punish a Person convit'ted ol‘ enticing or taking away a 
Wife or unnmrried Daughter for the Purpose of retidering her a Prostitute. 
But this Law, which pro-.ides for another Class (Pimps), can seldom l«; so 

' atraihed aa to reach this C^lass of Offender, the Seducer; and few Magistrates 
feel dtsimaed so to strain it for the Purpose. That Men do not seek Redress 
hidliu: Courts for the Seduction of their Wives and Daughters arises from Ihe^ 
l^ccts of the Law, and these Defects may easily Ik* remedied. It is an Errtw 
to mppose that the Natives of India want a heavier Sentence. All they want is 
a fair Chance of Conviction upon such reasonable Proof as the Ca.se admits 
ami such, a Measure of l^xnlshment as shall make it appear that their Rulers 
. dwi Ctinm a.serious One, and are disposed to protect them from jL 
•X f Stoaetimes fibe Perstms .will rcfiise peesnniary Compensations,, but 

Biey will^Ms to jgft what the Uew of^ their Caste or Cm^ of 

4 Society,. 




idsre not Hve in A^bltary; the^ '^iniliii’ 

waaM^he married acocardmff to ,the Forms of iHMir Coite; iiiM^ ft #1^_ 

4iiat the Seducer of the should he made to defray these 
ii^ured liushand. 1*he Rich "will of course always refuse pecuniat "'^ '*’^ 
sation ; and for the-same Reason that they would nc'ver prosecute t 
in a Civil Court. iTic Poor could never afibrd so to proseedte' in 
Court; and, as 1 have said, the Silence of the Penal Code would be a soleBini 
Pledge of Impunity to the guilty Seducer, under an efficient Government Hfcjis- 
ours, that* can prevent the Husband and Father from revenging themsdv^ 
except upon the Females. 



11. It is not, I conclude, intended to employ a Mahomedan Law Officer id 
the Administration of the new Penal Code; and if not, the Mahomedan Law of 
Evidence in such C Jases would no longer be any Impediment to Conviction. Tl» 
Clauses which I lyivc ventured to suggest would, I think, be found to meet aR 
the ExigcMicicH of the C^-'ase, and prove highly satisfactory to the People. 

12. 'riicy arc ns follow: 1st. “Every Man convicted of seducing the Wife 

“ or the uiun.'irricd Daughter of another shall be punished with Imprisonment. 
“ of either Description for a Term which ma3’^ extend to Five Years, or to Fine 
“ paynbh* to tin: Husband or Father, or to both. In default of Payment of the 
“ Fine, the Oth'iidcr shall be liable to a further Imprisonment oi Two Years 
“ ovt'r and above the Period to which he may have lK;cn sentenced for the 
“ Offence. * 

“ I'Jic Prisoner to be entitled to bis Release at any Time, on an Application 
“■ from the Husband or Father, as the (^use may be.” 

2cJ. “ Every married Woman ctaivicted of Adultery shall be punished with 
“ Imprisonment of either Description for a I'cnn wliich mu^- extend to Two 
“ Years. The Prisoner to be entitled to her llelcusc at any Time, on the 
“ Ap]>Ucation ol'ber Husband.” 

3d. “ Every Husband whose Wife has been convicted of Adultery shall be 
“ entitU-d to a Divorce, on producing the. l>eeree of the t'ourt before the Court 
“ eompetent to grant Divorces.” 


13. 1 have venturi'd to suggest a Clause to protect Soeietj' from the insolent 
Importunity of able-bodied Jleggars, who cvcT^'whcrc extort from People by 
Intmudatiou what they would othcnvi.se be disposed to give to the suffering and 
needy around liiciu from Feelings of Charitj-. Such sturdy and insolent 
Beggars ar<* to be found in almost every To\m in India, and tlierc is hardly 
One in which the People arc not every l")ay suffering from their Importunity. 

1-1. I would not stop short at (Manses 356 and 357 with Kidnapping, but 
prohil>it at once the Sale of Human Bcing.s, and put au end to Slavery in 
India, for “ Slavery is a bitter Draught," be it where it will. We know not the 
(’ruelties inflicted upon Slaves in the Zenanas of great Families, fi*om Female 
Hatred and Resentment. 'I'hey arc great and numerous ivithin our own Teni- 
tories, but infinitely grt'atcr in those of IJ^ativc Chiefs connected with us in some 
Relation or other of Dependence. We every Dav see the State to which Female 
Children arc retlueed in the Daticing Estnblistiments of every Town, and we. 
now know the horrid (’rimes to which those who provide the great Families 
and the Dancing Establishments have recourse to gt't the Children of indigent 
Pari'iits for such Markets. I'hc only Wav to put a stop to these Crimes eflTectu- 
ullv, is at once to put a stop to the I’raflic m Children; to prohibit Slavery, 

1 should therefore jiropose the following Declaration and Enactment:— 

“ Evei^y Pcrsmi born in the Honourable East India Compan^-’s Territories is 
“ born five. The Right of no Parents over their Children shall in those 
“ Territories extend to the disposing of them by Sale. 

“ Clause 357j^. Wlioevcr sells a Human Being, Male or Female, within those’ 
“ Terrifories, or offers One for Sale, shall be punished with rigorous Im prison- 
*‘,ment for a Term which may extend to Sev'en Years and must not be less 
than Two, and shall also be liable to Fine. ^ 


“ j357^. Whoever purchases a Human Being within those Territories iVH 
** punished with rigorous Imprisonment for a Term which may ' 

“ Five Years and must got be less than One, and diall also be to Fnii^ 

^ Whoever imports into these Territories m export* from thasaeoY. 

V ,^ing for Sale shall b^ pjonished iri|h a rig9rous Iroprisimqafaf 
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ihe Orain of the Country is conveyed upon Bullocks Backs. They every- 
kidnap Children along the Districts through which they and very 
often murder their indigent Parents as they pass along the Roads in seturch of 
Bmployment and Food from Districts suflcring under Calamities of ’Stason to 
-clitliers more favoured. During all such Seasons of Scarcity tlu; starving Popu* 
lation are directed in their Search for Food and Employment by tlic Line of 
3rinjaree Bullocks bringing Grain from the. more favoured Districts, and aa 
t)iey pass their Encampments they arc^ induced to sock Shelter among them tor 
thm Children from the Wolves. When they do so the Parents are gencndly 
inurdcred, and the Children arc taken off and stdd as Slaves to Natives of llank 
for their Zenannas, or to the Heads of Dancing Ehtablislinients for Prostitution. 

16. I believe every Brinjara to be a Roblicr, though many of them ma_y go 
whole Journeys without robbing, and that One of the greatest Bh'ssings 
attending on the Formation of navigable Canals an<l good lloiuls for wheeled 
Cirtiages will be the relieving of the Population from tlio Necessity of being 
supplied by such a Class of People. 

" I have, Sic. 

(Signed) W. H. Slee-man, 

Commisssioncr for the Suppression 
of Thuggee and Dacoitee. 


.prevent in future die horrihln 'Trade in ChSdiatt which is now 
~ in- -iJl 'Parts of India by the Ho^ of Brinjarros which infest all those 

.PWvisr whoe there are neitl^ navisrable Rivers nor Ivoads for wheeled Carriages, 
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CNo. 11.) 

Sir, 

I HAVE the Honour to 
as a Post-script to my Ijctter 


Major W. H. Sleeman to J. P. Guant Esq. 

Moradubad, 19th February 1840. 
request that you will add the following Passage 
•r of Yesterday :—“ 1 propose that the Seducer shall 
be entitled to hisllischarge, on the Application of the injured Husband, on 
“ the Ground that the Members of his (Juste who know the (Jireiimstaiutcs of 
“ the .Seducer will consent to take less than the Court has awarded for the 
“ Expenses of a Second Marrisige, when they fiiul that he cannot pay all. 'Phe 
“ Husband who will take no Money will fre(pjently desire the Release of tlie 
“ Seducer, as the only Means t)f saving his discarded Wife and the Mother of 
** his Children from utter Destitution. 

“ The injured Father, too, will often desire the Release of the SedueiT of his 
“ Daughter, as the only Mwins c)f saving her from uKta- Destitution, and wrill Ik* 
“ able to secure Engagements for a ix'rmnnent Provision for her from the 
** Friends of her Seducer by procuring Ins Re lease. 

Many Cases of both Kinds have come laifore me in Court in the Districts 
** of the ISferbudda; and I can venture to assure Govcrninent that the (.JiauKcs 
" I have suggested to provide for them will be very satisfactory to the People 
«.of India,” 

I have, &c. 

(Signed) W. H. Si-heman, 

Commissioner for the Suppressiou 
of Thuggee and Dacoitee. 


No. 106. 

(No. 16.) Major W. H. Sleeman to J. P. Grant Esq. 

Moradabad, General Superintendent’s Office, 
, Sir, 6th March 1840. 

EsfAinB Hat Hoaour to state that I should wish to l^ve the following Possag 
to (uy lLiBlilier'.toiyoiir Address of the 18th ledtiiiio on the Sul^cct of th 
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2." 'X«tr 

ttiehalnt of ai^lyine to otir OoartB linr Seoaoietf;#^^ 

Wires, except in tm Saugor and NerWddb Tenitoms,;^ 1 
that People are detened from applying to our Courts in such Casesi^fil^', 
because they have to prosecute through Three different Coiuts, 'In^idiia 
Regulation XVII. of 1817, the Thannahdar’s or Police Court, the Ma^tr:^*p 
Court, and the Sessions Judge's Court,—because the Maximum of Puowo 
ment was Seven Years and the Minimum Three; 2d, because the MsliiO> 
medun I^aw of Evidence in such Cases rendered a Conviction very improbahlc 
undef the most favourable Circumstances, and a Mohomedan Law Officer sat 


“ with the Sessions Judge.” 

“ 3. In the Nerbudda ''rerritories the Rcgnlations were not in force, and the , 
“ Husband ba«l to prosecute the Seducer of his Wife in One Court only, that of 
“ the European Officer in <-harge of the District, and in that Court there 
** was no Muhom<^dan Law Officer, or Mahoraedan Law of Evidence to be 


** considered. I'lic Maximum of Punishment amounted to Two Years Impri* 
“ sonmeiit, or Fine, or Imth. When the Iinf>cdimcnts to Redress of sudk 
** Wrongs lie removed in the same Manner in all other Parts of India, by 
“ diminishing the Piinishincnt to such a maximum Measure as the Magistrate’s 
“ Court may Ixf comjx'tent to award, and bv doing away with the Necessity of 
“ a Mahomedan Law Officer in such Trials, the People will in all Pihrts 
“ be found ready to set*k Redrt^ss through the constituted Tribunals, and the 
“ Seducer will then, and nf)t till then, share the Danger with the seduced.” 


I have, &c. 

(Signed) W. H. Sleeman, 

General Superintendent of Measures for the 
Suppression of Thuggee. 


No. 107. 

T. H. Maddock Esq. to J. C. C. SuTiiEaLAND Esq. 

(Legislative Department, No. 138.) 

Sir, Fort William, <)th March 1840. 

' I AM directed by the Right Honourable the Governor General iu Coundl to 
16. forward to you, for the Information of the Mcml)crs of the Indian I^aw Commis¬ 
sion, an Extract* from a Letter from Major Sleeman, Commissioner for the 
Suppn'ssion of Thuggee and Diicoitec, dated 18th ultimo, on the Subject 
of Kidnapping. 

I have, &c. 

(Signed) T. H. Maddock, 

Secretary to the Government of India. 



No. 108. 

* F. Ctmam Esq. to J. P. Gbant Esq. 

(Judicial Department, No. 2,271.) . 

Sir, Simlah, I4th September 1839. 

1am directed to acknowledge the Receipt of your Letter, No. 440, dated the 
12th ultimo, and in reply to transmit, for the Information of the Honoiu^le 
the President in Council, the annexed Copy of a Communication this Day 
addresscd*to the Officiating Registrar of the Sudder Dewanny Adawlut. 

2 . I am further desired to take this Opportunity of forwarding, fi>r the 
^ Purpose of being submitted to his Honour in Council, the Transcript of a Letter 
* from 0. W. Fagan, dated the 23d October 1838, submitting Additions and 
Amendments proposed by him to be made to the Penal Code as pubfisbtd 
by the Indian Law Comn^sioners. 


1 have, &c. 



(%ned) F. Cdkbis, ./sjl 
Sccwftfliy, to tlic Govcnior 







■ •a.'i ifa:>..«.'.r r*r i,,^. >^ ■ *• • ■ ^ ‘ ‘ ll4ffcll I839l* 

to the Ck»nes|>ond«ttoe noted^ ia ilie Margin^ I am dijteeted by the *ii^«CHI 
^imoaniible the Governor Qeneni to tranemiC for. Subm&«i<m to the tJwrrTiw 
4^exed Copy of a Letter fiom tlie OffioiAtiag Secretaiy to the Govern- 
jaMiBi of lndi% Legislative Department^ dated the ISth ultimo^ for tne Puniose stated 
tiMnrem. 

I have, &c. 

(Signed) F. Cituhtb,* 

Seoretoiy to the Governor General, N.W.P. 


dietK 41 


? * 


Enclosure 2 in Na 108. 

(No. 08.) C. W. Faqan Esq. to J. Thoicasok Esq. 

Sir, Moradabail, 28d Oc?tober 1838. 

A PiLroENT Penifial of the Peiuil Code as published by the Law CommisBiouen* 
having created a Belief in iny Mind that Additions and Aiiieiubnetits might be ndvan- 
ta||^eoasly made, I beg to submit the Adlowiiig Pages for the Consideration t)f the Bight 
Honourable the Governor GeneraL 

Such Remarks a.s incurred to me have been thrown into the Shap? of iuhlUlmuil and 
amended ChitiHcs. They liave been classed under their I'esj^iectivc duqitem; and fiir 
Facility of Reference and Coinj>ari8ou the Clauses Jiuve Ikhui iicnded, AddiiionnJ, or 
Amendc^d, ;ia the Case may l>e. 

The additional Clauses, which have rt^forenoe to or should follow any particular (UaiiRo 
of the Originub bear a fractional Number attached to the Number of the Claus** to which 
they refer. The amemled Chiuses bejir the Number of the original Clauses. Should the 
Views I have taken be erroneous, J beg to deprecate all Sev*»rity of C’ritieiMin ; aud in this 


Hope 


erity 

I have, &c. 

(Signed) C. W. Fauan. 


Chai*ter III. 

General JSxcejftiona. 

Clause Additional.—WJioever shall coiiiiuit any of the Oflenct’sH describ<»d iu this Code^ 
and shall become insiino subseqiuuit to tlio Comiuission of tlie Ollenco, shall not bo liable 
to Punishmiizit for such an Olfeuee. 


Note. 

Tlie Provision contsiini'd in this Clause is by tk» means iMlvc.Tse to the Penal Tiaw; 
nor diXMJ there exist, as far jmj 1 am awan^, any Objection t(» its forming Part and Portion 
• of this C*Kle. 

The enlightened Spirit of the Age has placed itself in o]i])f>Hitioii to the Infliction c»f all 
‘barbarous Punishments, and no Puuishimnit can lie h(» justly chara^jh rized as such os one 
which would present the lanic^niablc Sp<*ctn4 lc ivf tlw. Infliction f)f t he ItigoiirH of th<! Ijiiw 
on the Victim of Insanity. Such an Infliction would not only l)e abhorrent, from the 
humane Feelirigs of the Community, but it would bavi* a most impolitic Ktrect, by arming 
thoee Feelings against the l^iw, while at the same Time the* Fact of Insanity having biMui 
su^^erinduced would Jifford a most violent Pnj.siiiiiption *»f its having previcajsly exjstcd 
in a latent State, a Presuinjition leading to the Inference of the l^unisiuncnt liaving been 
unjustly mhicted. 

Chapter V. 


)t Of Offmoea agahtai the Stoic. 

Chmae Additional, 113^.—‘Whoever shall wilfully publish and disBeminitie, by Word, by 
Writing, by Deed, by Signs, or by written Representations, false and j>ret(UKled Pr*)- 
|diecua, tending to excite Doubts of the Stability of the Government established by IjRw 
in the Territories of the East India Compari}^ shall l>e punished with JBaiiisliineiiti ftn* 
iofo or for any Term from the Territorieft of the East Iiulia Coinj»any, which Fim* 
be add|^, or with simple Imprisonineia for a Temi which may ejcteml to Tlp’t^i 
TesiB, to which Fine may he added, or without Fine. 

Claufle Additional, 114^.—Whoever wages War against the Government of any Power 
^ Peace with the Government estabh'shed by Iolw in Uie Tenitories of the East India 
^ ^ aUwPDpta to wage such War, or by Instimtion, Conspiracy', or Aid pro- 

r ^ War, shall be putiislied with ImpriHonnmnt of either 

, iplSqii'^1^ & to Tliree Yean and nhall not be less than One 






^t!<i#i«Sl^og«ndi8eiU,^ j)ir > 'm poeMote e^7?^|aU^ 
limitition of employing tlie «me for coi2n^erfoitm|: mbh Sbti3» or is iu poose^is^ 
Ddoomeat beaiirig sucn counterfeited Seal, or; whoever previously abets by In^igiatl^^^ 
’ Conspiracy, or Aid the counterfeiting such Seal wiUtout the Territories of the East 
Comx>any, shall bo punished with Iu 4 )ri»onnient of eitl&er Description for a Term whi^ t 
may «?xt<‘nd to Seven Years, and shall also be liable to Fine. .. /.y 

If any Person, by doing anything whereby he commits an Offence under the last pre-f 
ceding Clause, also cotiunits an Offence under any other Chiuse of this Code, the . 

luontsliall-lie cumulative. * , 


. Note A. 

The Offence defined in this Clause, being one of a moat dangerous Nature to the British! 
Rule, requires to be exjuvs-sly ])rf)vi(led for by a sej)arate Enactment, as it cannot be 
reached })y aTiy of the Clan.soH f>f tliis (Jhfiptc»r. 

Tlie Offence may he cvaninitted withr»ut any Attciri[»t to excite Feelings of Diaafiection, 
and it wouhl therefons not be cognixabhs under Clause IK). 

The Credit attached to fictitious Prophecies is One of the* Suj>eT*stiti(jns so prevalent over . 
the ifilast, and in no Country has it t#iken Sf> «let»p a Rout as in tlie Regions of Hindoostan. 
No wls<! Govei'iirm'iit would umiecessarily t/ike N(»tict* <*f mere Straw.s flouting on the^ 
Surface th<‘ Current of public Opiniim, but it wf)uld I.m* wanting in Waichfulneas if it 
did not carefully restrain the Ifissrunination of l)»K;irines sul>versive of its own Existence, 

— Doctrines not tla; less pernicious from their having obt.'iineLl a certain rcligioiLs Sanction. 


Note 1). 

The 01>iect of tins Clause is to ju-otect Oovenimcnts at Peace with the Ilritish Govern- 
nient. Clause 1 bl* only ju'c^tects Ch>V4?riim<rnts in aUianre. with the Rj-itisli Government, 
while Clause 115 only tiikes cogniziiuc(‘. of Offences eominittod in a c^ertain Lxicality, 
1.4t.^ witliiii the l^M-ritories of the Rritisli Ooverninent. The .sacred Intert^sts of Peace, 
hf»wever, anrl ^if .Justiiv, demand tliat Pr<itection should be extended to hnth.^ while the 
lfiff4U'enc<*. in t]u^ Puiiishinent which I have afiixe.d will, as far as Policy and Plxpediency 
ar*> concenietl, Ik- a sufti<aent Distinction to mark the su]3erior Ri'gard which we eutertfiin 
towards those Nations who aie in alliance with our r»wn. 


Note C. c. 

Tlie ('>fri*mre herein described ami ju*(»vide«l for is of so serious a. Nature that it appears 
highly impolitic to allow it to he noticed only in a transient ^Manner, under the Provisions 
of the Chapb'r against Forgery, and as the l)4*gree <»f l*unislunent is projjortioned the 
Heinf>usne‘.s.s of the (/*rnne, the' aecumnlaitMl Puni.siiiiKmt provid<*d in hotli Da? Ch«apters 
will only he Rutlicaent to me(?t tin*. ]>ortentons C'oiiseqnenees whieh miglit result fn»m so 
treasonahlo an Airt as the countt'ifeiting of the ]>uhlic Seal. A pro]K*r Regard for 
Classification seems idso to rt'quire, that, being inirinsi«!fdly an Act agtuin.st the State, in 
which Light it is n^gardetl hy other Codes, it should he included in the Chapter reserved 
for such Oifences. 


CUAPTEU VL 

0/ Offences relating to the Ai^ny and Navy, 

Exceptions to Clause 124'. Amendeei.—This Provision dejcs n{»t ext-end to the Case in 
which the Harbour is given by the Wife or lU'lation in the diret^t ascending or descending 
Line, (»r Brotluu' or Sister, of the Person to whom the Harbour is given. 

Note A. 

Tht^ Alt(?ratioii in tins Clause consists in the Omission of the Words “ Husband or,'^ as they 
are obviou.sly supei-fiuous, as the S4>ldi4U- 4>r Saihu* is tint Person refon*ed to by the Words 
“ t4.» whom tlie liarlxuir is given.’* Nor i.s it a siifhcioTit Answer to tliLs Objection, that, as 
Experience an4l Military Annals have sliown. Women have stunetimes been so hardy «ind 
f 50 bold as to ]ierfonn all the Duties of a Soldier or Sailor, since, though such is a possible 
t.V.se, the J^aw tkie.s not rcx'oguixe Women in its Definition of a Soldier or Sailor. • 


Chapter VIL 

Of Oxfences against thejndMc Tranquillity. 

Clause Additional, 135 —Wlioover, committing the Offence described in Clause 1S5 of! ' 
tlti^Code, remains armed with any Wea]-Km for shooting, stabbing, or cutting, or makes !! 
Pref»s»'»tion for committing the Offence of rioting by arming himself with any Weapon!; 
whatever, shall be pinii.shed with Imprisonment of either Description for a Term whidi 
may extend to Three Years, or Fine, or botlu 

Clause additional—Whoever, knowing that a riotous Assembly has 
being called upon b^ the Magistrate or other Clii^ Police Officer to aid in 
riotous AsaemDly, fails to give his Aid in^ suppressing the Riot, shall be 






latob^&g^. 

.; f^y oiw»ittiag tm ; 

ill t)i 9 Claujses of this C^hkaf^ ih4 notbw Afii^ bMci' 

‘^m^iStjiiiA m the Maimer pfismbed iii ilie Code of Procedure, shall be held 


. ^i!Sn&a& Additional—Whoever, Imving joined a liotoua Assembly of Twelve or more 
yeisiKai^ riiall by force prevent the reading of the Prochunation for the Dis|^irsion of such 
JuiSMtobly in the Maimer prescribed iu the Code of Procedure, shall bo puuiahod with Im^ 
prillotiment of either Descri}>tioii for a Term which may extend to Five Yciu-b, pi; Fine, or 

OOtlL 

If any PeTOon, by doing any thing whereby he commits an Offence nndor the prectniiiig 
daufie, also comniits an Oifenee under any Clause of this Code, the Punishment shall lie 
cumulative. 


Note A. 

The Offence referred to in this Clause being One of an aggravated Nature, innl conse¬ 
quently deserving of a higher Degree of Punishment than is awarded to the siinple 
Oflences contained in Clauses 121), 132, and 135, it s^nmis expedient to class it under a 
separate Head, as it ditiVi’s from Ohiuse 12.9 and 136 in the im^iortant Facts of being 
armed with offensive Weiipons, and from Clause 132 in the equally material Circuiii- 
standee of Continuance in a riotous Assembly after a legal Proclamation for l>isp(jrsioiL 

Note 11 

The Principle of this Provision is rec<»guized by the English and other Penal Oc»<.h‘s ; 
and I am not aware that sullicieiit (irouuds exist for its OrniKsion in the prtwtii Cha])ter. 
Of the Obligation tliat every Subject is under to aid the ministerial Aiith«»ritie« in the 
Preservation of the public Pe^ice there c?uinot bo any Doubt, and it is th<Mvfoit* only 
requisite to specify the Classes who from especial Cruises may be eousidt*red exempt from 
the Obligati(»u to such Co-ojuTatioiL Tliis Ikis V>een done in the F’.xcf^ption iiii mediately 
following; but it may be n^ted that, in opposition to tlie Knglisli Law, tUerioal IVi’hous 
liave not been considered to bo ndioved from their Duties as Citizens ; w'hile, on the oilier 
hand their Exhortations and Tnjunctions to the Cfmst'rvaiioii of tlic Peace will <»n most 
Occasions lie as effectual as pei-soniil Exertions tt> t\w Attainment of tlie Objee.t to which 
they are directed, and at the same Time be in keeping with their sacred (/ailing. 

Note C. 

As on the Occasions of rioting Crimes of the deepest l>ye are likely to be ccaumithMl, in 
case a ]iubHc Servant fails energc^tically to perform his Duty, and Mu-h a .Pcrforjiiance 
cannot be expccterl from him unless he feels hiiusctf t«» be prote.cti*d by the liiiw' in siicii n 
Way as cannot admit (*f Cavil, and Home sjHHrific Act sleaiid Ik; constituU*d tlu* Limit the 
Transgression of wliich on tlic Pai-t of tiie Itioters should justify tJie aclive J iiteiiHiKitioii 
of Authority', the reading <jf the Pnjclaiiiation to disjicrm* apjs*ars to be the <\IeaKure 
the liest adapted to imjiress RioUjrs witli a ilue Seri.stj of tlie DaiigjT to wlJch they e.xpof»e 
themselves by illegally continuing Members of a riotous Assembly. 

Notp: D. 

The Proclamation to disperse is the,main Ih'source on w'hieh the Civil Authority has 
to depend short of actual Force. To give it Eflieie.ncy it must be, respccUsl, and b> ensure 
it Bespect it must be guarded by the stiveixsst Penalties, and the more it is ivk| wealed the 
less Necessity will tlujre be to have recourse to actual Force. The Pn*vention hy 
Violence of tlie reading c»f the Procliimation is tlie most serious Offence iinniedhitely 
nected with the Subject of Kiotiiig, and, being a sjiecific Offence, slmidd be K|M-i?ifically 
provided for, for though it is punish.able by' Cluu.se 179 cd* Chapter IX., as an Jnb*rru|»tion 
to a public &rvant in the Discharge of his public Functions, the Punisliment is <»bvjou«ly 
inadequate. 

CllAPTEB VIIL 


Of the Abuse of the Powers of Public ServaiUs. 

Clause Additional 144^.—Whoever, being in any Office which gives him legal Authority 
to keep Persons in oontiiiement, while keeping any Person in contineineiit wfio is cliurged 
wilil or convicted of any Crime or Misclemeanor, uses Violence toward.s such Person, 
and tlmreby extorts a Confession from such Person, or induces such Person to become an 
Approver sMiiist his WiU, shall be jmnished with simple Imprisonment for a Term wliich^ * 
xnay^ t^ictexia to Two Yean^ or Fine, or both. 

Note A. 


Viplenoe whkdi forms the main Port of the Offences referred to in this Clause would 
cm ishteuary Oceiia^ ^ be punishable as an Assault under Chapter XVIL The Circum- 
staiiiit^ and the Persons by whom and tne piirfiMM^ for which, it ia 

iieedi and Character. It is an Qffcnioe« usliappUy, too. 

Officers to wfaom ^iba Pdfee Adiniidstration fe 

.-V;-; ''3 Cjl'’> intmetadi’' 






.... ,. ,._ __ 

beedleas «El^m'-it« Perp<»laM^m;'' 'tWi^^ 

laada to complete Penrcondcm of Justice, and tbat it ia a Borneo oi the _ _ ^ 

and Detriment to the Properties and Liberties of Individuals, brfore a Beinaed^j'eil^ 
applied by superior Authority, this Proviaian will, I am persuaded, be . 

uncalled for nor inexpedient. ., ; 

Chapter IX, V v 


. Qf Contempts of tits lawful Authority of Pvhlic Se'i^vomta. 

Clause 171 AmendetL—Whoever offers any Hcisistance to the taking into Custody of 
^ hiniself or of any other, under the lawful Authority of any public Servant, as sudi, ahaU 
be liable for such ReHiBtatiee to the whole Punishjnent assigned to the Offence for whi^^ 
the PeTsrjii in whose Favour the Resistance was offered was directed to be taken into 
custody. 

Clause Additinjiul, 1724.—If any Person, doing anything whereby he commits an Offence 
under the pnwding Clauwj 171, slaill also have coriuiiitted an Off<;nce under any Clause 
coritaim»d in any father Chapter of this Cofle, the Punishment shall be cumulative. 

Clause I7J1 Aiiunided.—Whoever iiitc^ntioiially rescues or attempts to rescue any Person 
from any Ciistr»dy in which that Persmi is detained uiidcii* the lawful Authority of any 
public Servant, as suiih, shall be liable for such Rc.seue or Atteui]>t to r**scue to tlie whole 
Punishment nssignetl to the Offence for which the .Person in whose Favour the Rescue or 
Attempt to rescue was nia<le was <lireeted to be taken into custody. 


Note A 

Tho Alteration in this Clause consists in the Degree of Punishment assigded to the 
Offence whicOj is referred to. The Princij»le on which the Alteration has been made ia, 
that it is desirable to apportion the Degree cd’Punishment to the Heinousness of the 
Crime. If tlu; Words of the Original are retained .all Instance.s of Resistance to lawful 
Authority will be placed upon the s.ame Footing : Rcsnistance to a Warrant on a Charge of 
Theft and Charge of Dacoitee will be punishable in the same Degree. But it is obvioufi 
that this would not only be oppressive t<» the Individuals, but it W'ould defeat the Unda 
of Justice ; for it w<»uJd so happen that in (.’ases of ]»etty Theft thi.s Punishment would 
exceed that for the CtfcTice itself, wJiiJe in heinous C'riiue it would act as a most powerful 
Imreniive to Resistance to lawful Authonty, for all heinous Offenders, or the Friends and 
Relations of Offeialors of sucli a Stamp, would not have any Ilesitatiou to incur tlie 
trifling Penalty contained in the original (.’luuses, fpossessing, as they would, every Chance 
of saving tluMnselv’cs or tlieir Friends by n successful Resistance from the heavy Penalties 
duo to tlioir Criuio.s. If, theroforo, tlio uIk>vo Objeetioiw to the Words of the original 
Clause have any Weight, it will be iiecessai'y to make a similar Alteration in Clausa 
173. 


CiiAPTim X. 

Offences against Public Justice. 

Claust^ 188^ Additional.—Whoi'ver, in any Stjige of any Judicial Proceeding, being bound 
by an Oath, or by a Sanction tantamount to an Oath, to state the Truth, states that to be 
true which ho could not possibly know t.<> be true, or stiites his Belief in the Truth of a 
Fact touching any Point matt'riat t<> the Rtwiilt of such Pr<H^ceding which lie knows to be 
false, or in the Truth t>f wliich he conJil not ]>os.sibly have any Belief, is said to give 
Evidence. 

Clause Ad<litioniil, —Wlioever, frauduhuitly or for the Purpose of Annoyance, pre¬ 

viously abets, by Instigation, Conspiracy, m'Aid, the Institution of any Suit in a Court of 
Justice, knowing that the Pta-soii instituting such Suit ha.s no just Ground.s to institute 
such Suit., .shall In* punished with Im]^risonmont of either Description for h Term which 
may cxttmtl One Yi^ar, or P’inc, or hotlu 

Claust* Additional, 196'J.—Whoever, bcUmging to the Profession of the Law, commits the 
Ofleiu:c dt‘.scribc<i in the last prectaling C-l.*inse. aliall be punislied witli linprisoument of 
either l^cHtrriptioTi for a Term which may extend to Two Years, or Fine, or both. 

Clause 20G, Amemlcd.—- Whf»cver, excej^t ns hereiii-after excepted, kiiowdiig that any 
Person has escaped from any Custody in wliich such Person w'as lawfully detained hi 
jiui-siiance of the Seiiti^nco of a Court of Justice, or by >drtue of a Commutation of ’ 
Sentence, or has n^tunuHl from lawful Transjiortation or Banialiment, the Term pf tfodi 
« Tnin.sportation or Banishment not having ex]>5red, and the Punishment of such PeniOii 
not having been remitted, gives Harboui', Assistance, or Intelligence to such Pemon^ Vrttib 
the Intention of saving sudi Person from the legal Consequences of such BscapevOr 
Return, shall be consitlerod an Accesstjry after the Fact to the Crime or MisdeoiMQfi^ 
for which the Prisoner esciiping sliaU have been sentenced. 

. 0ause Additional, 20C>|.—Whoever shall knowingly and wilfully cnabte ot s^^^y 
to escam from Custody who Is in Custody in pursi^nce of the 

s^ TOuaiderM ah Acyfamy afto th«Fa^ to the "at* ^ 

mr wliH^ tlie Arlacmar escanhiir shall hkva bean aentenesd. v.- 







IWPiw^b^'aBBteiioBd.v'-• 

aJiaU d«BUkad^«r ah*}!, tftka any |tev«^ %}in any Inidi- 
Enga^akoeat to procure the BeottoretHKa of his atolen Qoode to biku diaJ] 
W jUabto to' the Punishment to which the prinmpal Offender would have been liable. 

. BiBOMdson.—This Provision shall not extend to the Case in which the Taker of the 
-.Itowai d 6faall cause the .^prehension and Oonviction of the prinoipni OtTcnder. 

Cbnise Additional—Whoever, having been robbed, filiall take Imek hb stolen Property 
or ijBceive other Compensation for 8uchWoi>erty, under an En^gement not to jirosecute, 
Or nhall do any Act which may lead to a reBscmable Presumption of his luiving outered 
inih such an l&igiigenient, shaU be liable to Fine, wliicli may extend t# s>00 Iiu|>ees, and 
F iifaMQ not be less than 50 Rupees. 

' Clause Additional—Wlioever, under any of the ProviBions of this Code, Hhall give public 
Information i-cganliug the CommiHsion of any Crime or Misdemeanor, and sliall ciiiu(Kmud 
with the Defendant, or shall take any Money or other valuable Thing, f)r the Ih-ojube of 
any Money or other valualde Property, from him, witli the view of Nsiviiig him fmm the 
Penalty of the Ljiw, bIulII be liable to Impnaoiiinout which may extend to Three Miintlis, 
and ip Fine which may extend to 100 Ru|:kh*h. 

Clause Additional—Whoever, flirectly or indiivctly, gives or olforH to any public Oflicer 
engaged in the Afliuinistration of Justice, a.ny Gratiticatioii wliatever, an deliued in 
= Chapter VIII. of this Code, with the view of iutluencing him in the Exercise of Ids ufiicial 
BNinctions, shall be punished with lin]>riBcmmeiit of either lloscriptioii for a Term whioli 
may extend to Three Years, or Fine, or b<*th. 

Exception.—This Provision shall not ext<ind to the* Oast* in wliieh ilie Giver t>f the 
Gratification shall cause the Apprehension and Convieiioii of the Receiver. 

Clause Additional—Whoever shall ailmiuistt^r or cause to bt* administ^*,red any illegal 
Oath, liiudiiig tiie Person taking it to commit any illegivl Act, shall be punislietl with 
Impriaonment of either I>t^scrii»tion, which may extend to a Term of Seven Ycai'n «jmI 
shall not be less than Three Years. 

Claus<^ Additioiial—Wlioever shall v<iluntarily bind himself, or shall bind any other 
Person, or catise him tt» be bound, by a Sanction tanUiniouiit to an Oath, to eotninii any 
illegal Act, or to <miit any Act lie is Irgally bound t<» d<», shall be punislied with Imprison- 
xnent of either Dewu'iption for a Term which may exleml to Seven V'ears and sliall not 
bo less than Tlirce Years. 

Clause Additional—W^hoever, imdt*r Oomjiulsion, sliall l>iml hiniHelf or anoth<*r INirson, 
or bIiaII cause him to bo bound, by an iinliiwiiil Oath of tlie Nature dc.s(jribo<l in the? Tw'o 
preceding Clause.s, and shall not reveal the wuno within Ttm Days afbn* the Violence h;is 
been removtMl, sliall be punished with linpriKonincnt o1‘ eillier Di^scriptioii which iiuiy 
extend to a Term of Three Years and shall nf>t be less than One Ytiar. 

Clause Additional—-Whoever, not being a public Servant in any Ih^iarijm‘iit, carriefl 
any Token resembling any Token carrie/l by any public Servant in any Depnriinent, 
sliall be punished witli Inijirisonment of either l)t*sin-iptioii for a I%*rm wliicii may cxUaid 
to Three Moutiis, or Fine wliich may extend to 500 Uiniees, or both. 


Note A. 

The Purpfirt of this supplemental Clause is to define Two S]w^cje8 of Perjury vrhieJi are 
not included in the original Definition ; for it may often hapj[KUi, in th(^ place, that 

the Substance of the Stfdemeiit deposed to by th€> AVitne^sb may be true in its Tenor, 
while the Circumstanctfs mny 1m* such that it w\as irnpoHsiblc ihr the Witiiciss to >m? [>er- 
‘sonally cognizant of tho Fact. In this Case th«5 Truth is a inm-ti lucideiii, while the 
Witness is obviously as much perjured :is if the Fact to whicli he deposed Imd no Reality. 
Moreover, on numerous Occasions it is neceswiry', wher<i presuiujitive Evidence is pro- 
. finced, to examine Individuals reganling, not tla? ll<*ality of c<.*rtain Fiwita, but regarcILng 
their Belief in the Existence of such Facets. It is true tliat in tliis Cose the Tcbtiinony 
is iiot absolute, but as it Ls rnat-crial to tbe due Decision (»f tlie Qmistioii at msut;, and the 
Eah^hooil is wilflil, and arises from a delila^raU* Inbcritioii of injuring an Individual and 
of perverting Justice, it differs in no essential Point from absolute Pe,rjuTy as doscrilied 
'in the original Clouse, and should be equaUy Imble to the Penaltie^s of the Law. 


. Note B. 

'Tbfoe m no Provision in this Code for the Ofiences adverted to in these Two dausen* 
■ are punkhable by otlier Ccnles of Law; and India is oei*taiiily not the County wiict^ 

eaBSettdve Snoounigement should be given to unfounded Litigiiiion, for the Facllitir^ to 
-Xi^gntion which exist in this Country, and the Litigiousness which is characteristic of the 
People, render H dassrable that no Check should be removed which is fsonsonant with the 
: ^ mdnle it is no less necessary for a proper Administration of Justice 

QIGksmi should not be engroesed by fnvoloua and vexaiiems Com- 
&r adpvtiiv this COii^ Hye my Weight they will 
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severer . 



t to tjhOfc^! 
ities of jvldg^i^v 
of A Suit, and to ^ 

them to trariHgress the proper Lizhite^ the mtiet intorpoee in ri 
Penalty tlmn vrnat would be neoessary for the Community 


Not® C. 


It proposed by these Three Clausen, the first of wliicli is a proposed Amendment toed 
the oilier iSvc additional Clauses, t<i guard more efEcieutly against the Commission of th^ 
OlFenooH rofen*ed to, by enhfinciiig the Dctgree of Punishiuent; for to retain the J^niflfer 
inent prescribed in the Original would have the some moi*al encouraging iUffect as W 
descriliKsd in Note A. to the amended Clause 173. of Chapter IX., at^ if the Grounds ^ 
therein assigned* are .suflu;iently conclusive to Baiictiou the Adoption <if the projios^ 
Amendment in that Chapter, tlieir Applicability will bo greater in the present, when the* 
ruimway Convict has pa.s.sad through tlie Ordeal of a legal Court* and has been duly 
senteuoecL 


Note D. 

TIkssc Three Claiisi'H relate to Offences which are uriprovid<*d ft#r by this Code, and the 
Nature and "rendiMu-y of wliieh are identical, tiny ail lt*atl to the Protection of the 
Crini)rials from ihi'i JVnaltbis cif the Law, arising from Motives of yiecuniary Interest 
existing in those who, fnuu their Position, and from the Inforiiiatiou of wliieh they are 
|M)ssessed, would otherwise be eificient liLstriuiieiits t>f ensuring their Punishinent. 

Thi*st» Offencos ari^ also of sucli repiaited Uijcurrence, :nid juvseiit such Olytacles to the 
Conviction of Otbrnders, tJiat it Is much t«> be fen red tlujit if they are not checked by 
c\special Prt»vi.siojis doclaratory </f their iMiiiinality they will be excessively {lemicioua to 
the wliolo System of police. To give, howevi'r, evtry Facility to the Conviction of 
Offiuuh'rs, an Exception has been framed which it seems exiiedieiit to admit on general 
Grounds. It woul<l also bo <»bviousIy c»bjccti<iTiablc to place this Sufferer by Th€*.lt on the 
same Footing as the Ufienders advei*ted to iii tlie. Two other Clauses, but it would be 
efpially bo Lj allow him with liri])unity to defeat tluj Eiuls of Justices for his private 

liiku'eMt, siiHse, if this were to be admitted, the whole Machinery for the Admiuistration of 
«lusticij would bo iiiiuocessai*y. 


Note E. 

Every Means should be adopted for ensuring and pre.sorving the Puri 13 ^ and Integrity ot 
J udicial Ofli<sors» and ovoiy Atbunpt to iindennino these necessary Qualities being an Offence 
against the jiublic Inbu'ests of the insist sac^red Kiiul, shoiihl visited witli the severest 
penalties ; tior is it suffieitmt that the Conduct of (.)ne of the PaHies implimted in the 
OffoTiCi^ should jm*«‘t with Condemnation ; f)f ihtur l^articdpation in the Guilt there cannot 
aiy Ih>ubt, and they shouM coii.s»Mjuently share the Punishment. 

C"irciiiiistaiu*<‘s, howev'er, ma 3 ' exist under wliieh the Punishment of One Party can 
only' l»e secured by the. Pardon of the other, and with the V^iew of meeting such Contin- 
geueie.s an Exception lias bciui Jinnexi*d to the Cluusi^; Justice will thus be benefited, and 
the jjaw will Jiave done its Duty in declaring and punishing the Criminality of both 
Parties- 


CUAPTEB XI. 

0/ Offences relating to the Revenue. 

Clause Aiklitionab 225.J. —Whoever, not being Icgiilly aiithoriised to Bond a Lotter or 
Packet fr(‘e <if Pt^sbigt;, ifU.eiitiomill 3 ' sends any Letter nr Packi^t to luiy Post Office wi^ 
any Signature or Supei’Heri]»tion w]iereb 3 ' it is or may be received exempt from the Pay- 
iwnt of Postage, shall ]>imished with Fine which iiiay’^ extend to 100 Rupees. 

C'laiise Additional, 22*5 J.—AVhfK*ver seuids or causes to be sent any Letter or Packet by 
:in illegal Post shall be punished with Imprisonment of either Description which may 
extend to Three Months, or Fine which 11183 ' ^^tend to 1,000 llu[)ees, or both. 

Exce]ition.—The Provisions of Clause 225 and Clauses 225^ (1 and 2 ) do not extend to 
the Case iu which 11113 ' l-<otter or Packet is sent by a private Messenger. 

Chacteii XII. 

Of Offences relating to Coin. 

Clause Additional, 242^.—Whoever, knowing any Coin to be counterfeit, and deliverizi^ \ 
the same to any other Person as genuine, has at the same Time more counterfeit Ooin iik 
Ids Possession, shall be punished with Fine which may extend to 100 Rupees, ati4 :b&' 
addition to Ten Times the Value of tho Coin of v^hieh sucli counterfeit Coin 
CcMinterfeit. 

Clause Additional, 242^. —Whoever shall commit a Second Offence of the Ntonto' 
described ib Clause 242, within Fifteen Day® snabsequent to the Commtoipn of 
Offence, shall be puninhod with Fine, which may extend to* 100 in 

t'eh ISxnto the Yidue oi the Coin of srihic^ su<b eonxkterfeii Coin is a 




4 Chapter'XTII. 


0/ Offences relatiriff fa Wei<//its and Measures* 

' —^Wlioover pursues any Tradi? requiring flie ITcu'of a Balance, Weight, 

^ of litei^re, and bein^ directe<i by competent Authority to produce such Balance’Weighty 
or MooBure fails to yield C>l>ediene<* b» such Order, or affords any Hindi'ance or Obstruc- 
tioU'to any Pen?on duly autbcirizod to exambio such Balance, Weight, or Mefiaiii«.*Bliali bo 
piraished with Iniprisoninent of eitlr'r l)escripti<ui M'hich ma\' extend to Oiio Year or 
Fine, or both. 

ClfAPl'ER XIV. 


Of Offences affect in fj the Public Healthy Safety ^ and Coin^enlence. 

Clause 258, Amended.—Wlxw ver, knnwingiy, disribeys any Rule imule iind promulgated 
according to Law by the Government of India or by the (iovernirieiit of luiy other Pro- 
aid^ncy, for putting any Vessel in a State of (Jn-irjintijui, or for regulating the liiU?rt;ouvKe 
of Vessels in a State of Quarantine with the Sh.»re. av with otlier Vessels, or for regulating 
the Intorcourse at PJnet's or betw*‘eu Plinvvs an irifi!otif)us Diseiise prevails and 

other Places, shall be punished with Iiiiprisruusnujt of eithtu* l>eseri]U.ioii for a Term wiiieh 
may extend to Six Mimths, or Fine which may ^ xtend to 500 Kiij>ecs, or both. 

Clause 2T>(), Amended.— \V'1jocv<t s«*lls or oilers for Sale any Food or Brink, knowing 
the same to be noxious, sliail be [>uiiished with IriipriHonnKmi "of cither Description for a 
Term which may exUuid to Six Months, or Fine wliich may extend to 500 Kunees or 
both. ‘ 

Clause Additional.—Whex^ver give.s Motion th or «ljivep any A% lii(*Ie, or ridi's r»n a public 
Way, in n Manner so rash or negligent as t o indicate a Waiit <if due Rtgard fi»r Munian 
Life, shall pe ]niin.shed with Inipri.sonnn‘nt i*r either De.scription for ji 'JVnn which may 
extend to Six Montlis, <»r Fine whicli miiy exU-nd to 2,000 lliipccs, or both. 

tjlaiwe Additional.—AVhoc vcr has Charge- or Possession of any Ihiihling intAUuled for the 
public (VmveiiitUK'e, and <»inils to inkci such Order witli it a.s ht’ b<diev<*s to be sidHcit'ni to 
guard against ]»robable Danger to lliifiian bif<; or of gneviuis Hurt, sliall be piniisliisl with 
ImpriRoriment of either Description for a 'IVrin w hich may cxb nd to Six Months, or with 
Fine which may extend to 2,000 Ruj^ers, <ir both. 

Claufle Additional.— VVhiwvi^r in any publie Way or 'fbo rough fire of any Town or 
Village shall be openly drunk, t<» tht‘ AnnoyamH* f,f tlinse wh(» piuss along that Way or 
Thoroughfare, shall ]miv f »r the First Olf nce. a Fine of Two iiupee.s, for the Second Five 
Rujiocs, and IVn for evi^ry sub.scipient (.)irenc<\ 

Clause Addithmal.—WhiKwcr giv<*s uji Possi^ssion of and sets at large lUiy Animal the 
Enlargement of which is att-<!ndcd with jat>bable l)angi‘r to llimiMn Life or bodily Hurt 
shall be punished as in Clause? 27'*!. 

Clause Additional.—Whoever gives Motion to ordriv(*H any V'^eliicle, or nd<\s or na>'i- 
gates any Vessel, or chs^s, with any pois .nous Substance, or whii Fire or any e^imbnstible 
Matter, or with any c'.xjilosive Substaia e, or with any Maeliinery, or with aiiv Jhiilding 
which he Juis a Right to ]iull down and repair. i,r witli any Aiiihial in his possl'ssioii, any 
Act HO nisii and negligent a.s to fndicaie a Want <d due lleganl fu* tie; J'roperty of any 
Person, or oniit« to take. W'bai he Ixdievcs to ha siitlieieiit Precaution again.si any probablV 
Danger to such Property, shall be puni.shed w'ith Imprisonrnent <if eith<*r l>eKitri|>tion 
which may extend to One Month, or Fine whieh may «‘xtcTid to 500 Rupees, or both. 

Clause Additional.—Whoever keeps or has (Jhargo. of any Building for the R 4 ‘eeption or 
Entertainment of Travellers, and refascs to receive or U/ entertjiin any 'rrr»vcllt?r witiiotil 
good and Bufticient CaufM*, shall be punished with Fine w hich may extend to lOO Rupees 
Clause. Additional—Whoever, in ariy public Way or Thoroughfnre, openly and n(*UirjouKly 
porsues any Means of Livelihood |ierforuis any Act wliieh is rirpugnant t<» the Religion, 
OybveTBive of the Morals, or opjxwed to the Feelings of tlie Public, hIkiU be punished f<»r 
the First Offence with a Fine which may ex Urnd to 50 Rupees, for the Swruiul to 100 
Rupees, and to 200 Rujwes for every subsequent Offence. 


Chapter XV. 

0/ Offences relaiinfj to Religion or Cantc, 

AVhoever, with the Intention of causing any Person ia Jose 


. danse 284, Amended.—^^VTioever, with the _ ..^ ^ *..„..** 

Chi^ commita any Assault which causes that Person to lose Caste, or iiiduw^s that Period 
M igpoiwtly an^hing whereby that Person incurs Loss of C/iste, or which is offensive 
his rel^ous Feelings, shall be punished with Imyirlsoumeiit of either Dt'scriptioii fir ?i 
S^em whiA TOy eximd to Six Montlis, or Fine which may extend to 2,000 Riq>eea 
it Intention of wounding the Peelings or insu 

whlk. pf tia / u a m onv Disturbance in adv Chtircbvn.nl Pinriul flm 
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any Diaturbanoe in any Chnrcliyard. JBurUl Cironnd, 
■i-,iTTwi, pw nw t i Bd with rine wliidi a^ay extend to lOO 
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CUtniA'AiiicBtieittL— 

as Im iM^isvas to be safBofeiUb to guacd a^gaiost: imy petIbtJtito Offence to i 
Feelings of any Fenton diall be pimidwd witli ImpxiaonnMSti of either ]><lwri]piMoii!^ 
nuty extend to Two IContliai or Fine, or botlL 

;■ - • «> . 

Chattek XVL 

- '®' , 

Of illegal EviranfUie into and HesideTiee in the Territories of the East India Company. 


CJaufle 287, Amended.—Whoever, being a Subject of the King, or the Subject of any , 
Qtyup.^mmenl of Europe or of America, not a Native of the Territories of the Ea0t 
India Company, on bis Arrival by Sea in any Place within the said Territories, omits to 
make known in Writing his Name, Place of Destination, and Object of Pursuit in Indut 
to the chief Officer of Ciistonis, or other Officer authorized for that Purpf^se at the Places 
at which such Subject r>f tiic King, or of any Oovemment of Europe or America, has 
arrived, shall be jiimiHlied with Fine which may extend to 1,000 Rupees. 

Clause 288, AtihmuIcJ.—W hoever, being a Subject of the King, or the Sulject of any 
GovemiTiciit of Kurope or of America, and not a Native of the Territories of the East 
India (Joinpuny, enters the said Terribiries by Land, not being legally authorized so to do, 
shall be imnished with simjdo ImpriHoument for a Term which may extend to 2,000 
Ru}>o«js, or hotJj. 

Clause 281), Amended.—Whoever, being n Subject of the King, or tlie Subject of any 
(Jovernment of Europe or of America, and not a Native of the Territories of the East 
India (‘oinpiiny, and not having such a l^iccnee as is hy Law necessary to autliorize such 
a Suhjfict of the King to n^.sido in a cei’titin Part of the wiid TeiTitorie.s, entt*rs or resides 
in tljiii Paj*t of tfjo said TerritorioM, shall be piinisluHl with simple Iiriprisoimient fo^r a 
Term wliioii may extend to Three Month.s, or Fine which may extend to 2,000 Rupees, or 
both. 


CiiAPTKK XVTIL 

Of Ojfcnccs affrrting the Huma n Body. 

Kxf!epiion to Clause 350, Airicndc^l.—Sexual lntt‘rcourse by a Man wdth liis own Wife 
is in no C^ase Rape, imlrss the Woman hIiiiII have bee.n inarricil without her Consent. 

(Valise. AdiUtioiial, 3(J(>L—Whoever in any way ahis or ab<‘ts any Person in a Marriage 
with a W<»ma.n \vitlKnit lier fret* aiul inbdligiuit (Joiistuit, in ennscc|ueiie4M»f which Marriage 
such Pe!‘s<in has st^xual Intercourse with tlie Woman, wdth or without hci* (^tnseiit, shall 
bt? punished with Imprisonment of either 1 )t'sei*iptiiui ft»r a Term which lu.-iv extend to 
Fourrocii Vears and must be less than 'I'wo Years, and siiall also be liable to Fine. 


CiiAPTiin XJX. 

OiTencca agahx^t Vroptrtg, 

Adilitional Clause.—Nf) Woman committing any of the Offences descrila'd in Clauses 
303 to 37 K and in Clauses 383 to 44-0 of this (.3in[iter, shall be liable to Punishment for 
such Offence if the Offence shall linve been coinmilttd hy her while in coni})any with Cfr 
hy the Instigation and Coereioii of her llus]»aiul. 

Clause 31)3, Amendotl.—A Pei-son is said to “clie^it” by Personation if he clieats in any 
of the Ways herein-aftiu* einiiiu'rated ; namely,— 

First, by prebuuliiig to be. some* other Person. 

Secoml, by taking not his own Name. 

Third, hy taking any Title nv Addition to which lie has n<»t a Right. 

Fourth, by dropping any Title or Adilition to which he has a Right, and wliich is 
ordinarily annexed to the Names of those who have a Right to it. 

Fifth, by pre^tending to bo of a Country of which he is not. 

Sixth, by pretending to be of a C.nlling of which he is Tiot. 

Seventh, by piv.b'mling to be of a Famil^^ of which ht* is not. 

Eighth, by falsely jm'.tendiiig to hohl or to have held any Office, real or imaginary. 

Niutii, hy falsely pretending to be related by Blood or MaiTiage t«j any Pemon, real or 
imaginjLiy. 

Tenth, by hilsely pretending to be in the Employ of any Party, real or imaginary. 

Eleventh, by lalsidy pi-etending to be possessed of any Faculty, real or imaginaxy. , 

• Twelilh, ly ialaely pretending to be i>ossessed of supernatural Pow'ere. 

Illu»tbation. 

(N.)—^A pretends to be a MTizard or Witch. A cheats by Personation. 

^O.)—^A pretends to be able to avert Hail and to cause Rain to fell A 
.Fetflonaiiou. - , ■ - -f. ■ ■ 

peetends to ihe Sci^oe of diseoyenng stoles Goods. A cheats 













. ___ ___ _ _, Jiioew* beiii^ ^ '|»ii3d& Sermit in any XH^pnrtoieiit^ «&($ 

he^4» sudfaL inteiiefttied with t6e keeping of Doc^uiiumte, fraudulently dasfi^ or defiMoee* 

' or firaudul^tly attempts to destroy or to dofaee, cwr fraudulently secretes, any Pocunumt, 
shall be psmislied urith Imprisonment of either- l^escription, for a Term urbieh may esctend 
to Two Years, or Fine, or both. 

, - Ciause Additional.—Whoever, Wing intrusted with tl»e Preparation or the keeping of 
^y Document miuired b 3 '‘ any public Depiirtment, shall refuse to pivjmre such Docaiment, 
or to procluce it for the Ius}X'Ctit >n of any Person concerned dt^rous of exiuiiining it, or of 
any Person eoinj:)etent to require ilie Piv|>Jimtion and Production of such DociutiAit. shall 
W liable to Fine which may extend to 200 Rujxies and shall not be less Xlian 50 Kupeos. 


Chafteu XXIIL 

Of the Crttnl^nd Breach of Contracts of Service. 

, Clause Adilitioiial, 4-00 —Wbticver, being bound hy a lawful Contmet to perform per¬ 
sonal Service, illegally oinitJ^ b* }>erform it, or ju'rforms it in a CJvreless and negligent Miui- 
nor, intending or knowing it to bo likely that siieb illegjil Ontission or careless and negli¬ 
gent Performano** will cause Injury to some Party, sliall In'! jnmisbod Avitli Imprisonment 
of either Description fur a 'rt*rm wlucli may extend to Oi\o Month, or Fine which iniiy 
extend to 100 llupees, or both. 

Exception.“This J^rovision .shall not extend to tlu* Cjusc in >vhu*Ji the Terms oi the 
Contmet have not Ihs'ii jierlbrined by tlie o]^pnsitl^ Party. 

Illustration fA.)—A eontr.aet-^ to serve Z as a Kitmudgar. Z refuses to pay his Wagt's 
after they nrtt due. A runs .away, A 1 k*ls e/^inmitted no Offence. 

IlliLstriition (il)—A contraels to servi' Z :is a ])rivfile Si*rvaiit. Z Wats A. A nius 
away. Gofwl Tivatment lK*ing an implit'd Term of Contract, and not having been per¬ 
formed by Z, A commits no (.)ffemu‘ by running away. 

Kxx'cpthjii to <'laiise 463, Ailditionul,—Tliis IVovision shall not cxbaid t(» the Casf* in 
wliicli the Terms of tla* (lontract have not jK*rformed by the oj>posib‘ Party. 

Exception Ailditionul to (Mausii Hi4-.— This Pr(»vision HhalJ imt «‘xb»nd to tlie Case in 
wliich tin* Terms of Ilje (\niiniet have not been pertormed by the. opposite* Party. 

Exception to danse udditioiml.—This Provision sliall not extend to the Case in 

whiclj the Tenns of tbo t.'i>ntract ljuve not ln*e,n pertormed by the oi>posiUi i•arty. 


CiiAi*T7:u XXIV. 

Of 0(}rtires rdatlinj to Marriage. 

Climsc Additional.—Every J^Ian who induces any Woman uinho* Sixteen Veal's of Age 
to marry liim. \vith<»nt tlie t'nn-ieijt of her F.'itlier, or, if her Falher b<»- dejol, without tlu? 
Consent <if her Guardian, or^ if there be no (iujtrdi.Mii, w ithout tlie <*oitsi>iit of her Mother, 
sluill be ]>unisljed w ith sinijile Tnipi iM.inmerit for a Term whi('h may externl to Three 
Yeai’s, and shall l»e li;il>ie to I'ine. 

Clause Additioiuil.--Every Woin.an who induces any Man under Sixteen Vi'am of Ag<^ 
t-o maiTV her, without the Consent of his Father, or, if his Father be di’/ui, without tJie 
Consent of Ids (.JuanTian, or, if tlieri! be no Guanlian, w'itlif»ijt the Ci>iiseni of his Mother, 
aliall b*i jmin.shed with sinqilo ImjirUonmerit for a Term uddcli may extend to Three 
Years, and shail be liable to Fine. 


Chai^teb XXVIL 
AnniTiONAL. 

Offences agftlnsi the Lav) of Nations. * 

Whoever }>rosccutc.s in a Court of Civil Law or cau.Ht‘S or .solicits the Issue from any 
uuch Court of Proct?ss against any King or independent Rul<*r of any Country in Amity 
.with the Briti.sh Government, ami wlioi^vor exeeub^s any such Pi'oeess and distrains the 
OqocLs of any .such King or Ruler, commits an Offence against the Law of Nations. 

Whoever j^rosccuti s in a Court of ('ivil Law or causes or .solicits the Issue fnun any 
such Court uf' a Process against the Aiid)a.H.s*wlor of any King or iridepeTi<lent Ruler of 
any Countiy% wheth<.‘r at Enmity or in Amity with the British Govennnent, and wlio- 
«FVer executes any «uchProees.s aiul distrains the Goods of any Huch Ambaswwlor, corniidts 
BXi Offence against the of Nations. 

Whoever prosecutes in a Court of Civil Law, or causes or solicits Uie Ibhuc from any , 
such G<:»ui*t of a Process against the Servants and RetiiinerH of any King or Ruler, or 
the Ambassadorof any King or Ruler, whose Names may have duly registered in tin* 
Office of the Political Secretary to Govomratmt, or other Officer duly autliorizcd, ami 
distrains the Ooo^ of any such Servant or Retainer, commitu an Offence against the Law' 
qf Naiiom 

Whoever eomndts the Offisnee defined in Clause 1. of this Cliapter sliall bo liable to 
" - - ^ . which may extend to 

Whoever , 




VTha&vw' ooistnits tbeOflSttiM' 

SlAe vlxk^ tnay extond to 1,000 Kopeac''- -’' ,''■ ' ■''' ■}' ^ 

Whoever comtoita the (hKnuie denned;in Clai^ 0. Unit Chapter ahaB 
floe .which may extend io 100 Kupeea. ‘ " 


No. 109. 

Note by A. Amos Esq. 

I have- not looked particularly into the Merits of the Sug'gestions sent, by 
Mr. Fagan; biij; ho appears to have taken much Pains, and the Suggestions are 

E ut in a more methodical Order than any others which wc have received. 

f Mr. Fagan’s Opinion is considered valuable, from his Experience or Abilities, 
he should be thanked for his Communication somewhat particularly. 

( Signed) A. Amos, 


No. 110. 

J. P. Grant Esq. to F. Currie Esq. 

(Legislative Department, No. ,5,38.) 

Sir, Fort IV’illiam, 14th Oct. 18.39. 

I AM ilirected by the Honourable the President in Council to acknowledge 
the llc{-eipt of your Ix'tter dated the 14th ultimo, No. 2,2/1, and with reference 
to your Letter to the Sudder (Jourt at Allahabad, therein mentioned, and to the 
Honourable Court’s Despatch of the (>tli Alarch 1839, No. ,3, to request that 
you will inform the Right Honourable the Governor-General, North-western 
Provinces, that the Pnjsideiit in Council thinks the public Service would be 
forwarded if bis Ijordsliip were particularly to call upon any Individuals who 
in his Lordship’s .ludgnu'iit may be peculiarly (pialificd to assist Government 
by th<“ir Observations upon the proposed Penal Code to submit their Remarks 
cither upon the whole (\>dc or upon Parts of it. 

2. 'I'he Names that now occur to his Honour in C«)nncil of Gentlemen in the 
N<jrtli-wcstcru Provinces, whose Hemaiks would be of particular Value are those 
of Mr. ’J'urnhull, now' on J..cave at Simlah, and Mr. R. M. Bird. The Judges 
presi'Ut Avilh the. Sudder (\>urt have, his Honour in C’ouiieil, observes, already 
been called upon. 

.3. 1 have this Day, by; Direction of his Honour in Council conveyed the 
’riiaiiks of Government to Mr. Fagan for his Observations on the proposed 
Code, w'hich Avere IbrAvarded Avith your Letter. 

I have, Stc. 

(Signed) J. P. Grant, 
Officiating Secretary to Government of India. 


, No. 111. 

J. P. Grant Esq. to C. "W’. Fagan Esq, 

(No. .5.39.) 

Sir, Fort William, 14th October 1839. 

I AM tlirccted by the Honourable the President in Council to convey to you 
the 'Phauks of the GoA'crnment of India for the Obsei'A'ations on the proposed 
Penal (.^odc Avhieli yon have coimminieatcd through the Right Honourable the 
Governor General, North-AA'cstc‘rn Provinces, and which it is evident are the 
Result of much Labour and Reflection. Your Remarks and Suggestions will 
be taken into full Consideration Avhen the Government enters upon a Reyiew of' 
Jhc Code. I'his AA-ill be greatly facilitated, I am directed to say, by the me|d)p*. 
dical Arrangement which you haA^c adopted. 

I have, &c. 

(Signed) J. P. Grant, 

Officiating Secretary to the Government df.In^Kiu. 




(Judicial Department, iNo. 2,658«) 


Sir, Simla, 24th October 1839* 

With reference to your Letter No. 440, dated the 12th August last, I am 
dif^ed by the Kight Honourable the Governor General to transmit, for the 
Information of the Honourable the Pi-csident in Council, the annexed Copies of 
a Letter from the Officiating Registrar of the Nizainut Adawlut for the North* 
western Provinces, dated the 27 tTi ultimo, and of mine in it'ply. 


I have, &c. 

(Signed) F. Currie, 

Secretary to the Governor General, N.W.P. 


Enclosure 1 in No. 112. 

(No. 1,480.) M. Smith Esq. to F. Cuuwe Esq. 

Sir, Allahabad^ 27th Scptonihor 1839. 

I AM direcU^d to acknowlocl^e the TJ^^cript of your LetU'r, No. 2,246, datetn4th insbint, 2 ^ 
vritli the anricxod <.V>j)y of a (\)nnnuiiicaiiou from the Officiating iSeofvtary to the 
Government of ludin, rci^suxling the Penal 0«le. PriwenV 

2. In reply, this Oourt instruct nit'! to request tliat you will suhuiit, for the Iiifornmtioii W. Lambert, ; 
of the Kiglit lIonouraMe the Oovenior (Jciicral, that the Circular i.'^sued hy them, iimJor W, Monekt^, ’ 
Rate 24th March 1838, upon lti-eeij»l of Mr. Officiating StaaTUiry ThoniaKon H LctUu* of and B* Taylor#y; 
tho 10 th of the same Month, <*iillirig 1 '*r the U]>iuion,s and Cimunents of thir hi'vcral local L*<|niroa^ vit 0 |^ 
Authorities uprm tla^ ]) 7 ’ 0 ]M»sed (’udv^, wjia res]».»ii<led to on the ]*art of hy far the largest 

portion of the (>iri«ri's addn'ssed hy an l’A|»re.ssi(Hi of tln'lr Want l ither of Leisuri* ()r 
Ability to offer Criticisms or siiggi-st lm|>rov<*ments on that Production. 

3. I am directed to stal'i*, that for tlndr <^^en Part thft Court ha<l commenced upcm 
tlio Con.sid(‘ration of flu* ('orlc witli Karnestness, having devoted a Portion of ilie Day 
at variou.s English Sittings to the. Ifi.scussiini of s<»Tno <^hnj>tei>i, but that lnfi<*rriiption 
\9as caurtt^d hy the Pressuii* of (»ther Jiusiness^ niwl suhsequently tht‘ limited Numher 
of Judges present with the ( .'ourt prevented tlic lleiiewal of t heir I >eliln‘ralions. 

4. As soon as the Stale of IhisiucFs may n<lmit oj* their dMirig so to any gotxl Puqiose, 
the Court will not fail to resume the Subji-et witli refi reinM* to the. present Wishes of tln^ 

Governnn'nt' of India, : and in tie* meantime they would ]«i*g le«vf' to sugge.st, as lil<ely 
to be of advantage, that their C<»lli'agu<* Mr. Tunduill, now nu L< av(‘ at Simiali, slmuid 
berequesU^d, in the event of his being in a State, of Health tf> giv*- his Attenlhm to fiie 
Subject, to affonl the (^^urt. He* Ifenetit <»f his Experience with regard to Mijch ParU of 
the Code jis lie may have <‘Miisidcre<l m* be m>w liisjiosed to <*onsid''r, in wJih'Ii ('ase ilm 
Observations of that Gentlianun could he. Kiihmitt(‘d t^) C,o\cnini»*nt wilh those of the 
Court, and with such lleports as have been received frtnn tdlna' Officenj in the North¬ 
western Pix>vmces. 

I have, See. 

(Signed) M. Smith, 

Officiating It^gistrar. 


Enclosure 2 in No. 112. 

F. CuiiniE Esep to M. Smith E.sq. 

(Judicial Department, No. 2,657.) 

Sir, Sirrd.a, 24th October 1830. 

1am directed to ackowledgc the Rcccdpb of your Letter, Ni>. J,4S0, daUKl the 27th 
.llltuno, and in reply to state, llvit ilio Kight llouournble the* Govi rnor General is grati¬ 
fied at learning tlmt the Questi<»n t»f remarking ufHUj the prr»|w)Hcil Penal (>>de has not 
been loat Sight of by the Couit. He is aware that tlie heavy Duties of the Court leave 
the Judges little Leisure for exanuning and recording IbsoarkH (m so extensive a SubjiMi^^ 
and it is tlie more satisfactory to krifrw that the Work is in progress. His L>rd8liii> 
would, however, observe, that practical ComincTita on the Apiilicability of tlie Hcvcrfil 
Provisions of the Code to the State of Crime and to the CircumstanceH of the Inhabi¬ 
tants of this Part of India would be more valuable tbui a critical Review of the Prhi- 
f^es imd CotLstnictiou of the Work; and it must be evident tliat such a Documeni 
‘ml be of more Weight ^ coming from the Court collectively, and as containing the 
f deiib^wte Opinion ortb^ Tribuniu, than if a mere Record of the Opinion of One ^bow- 
evsir 4^^ bt <^f iu H^bem. His Lordship is pn 

8D3 ‘ '-m. 




i’t-’ >■ ' 



Sta^WiWrt on the Subject, n luggested hf W6 

of w Yttlue that must attach to any Opixuon of Mr. Tiuwall’s on Quenbim 
ti^ liaw and Practice of our Courts. .,, v, • 

Iam,i!!a .’ ,,.'.’.W 
(Signed) F. Ct^EME, ,. , 4,.. ". 
Secretary' to the Governor Oeneral,J|ff.WJK i; ' 


No. 113. 


F. CunRiE Esq. to J. P. Grant Esq. 

(Judiciul Department, No. 2,781.) 

Sir, Ciiinp, Kumaul, hOth November 1839. 

I AM directed by t)ie Right Honourable the Governor General to acknow¬ 
ledge the Receipt of your lA^tter, No. dated the Mtb ultimo, and in reply 
to state, that a Copy of your Letter has been sent to Mr. R. M. Bird, who has 
been requested, U he has Leisure, to make any Observations that he may 
consider would be of Service to the Government, cither upon the whole of the 
Code or upon any Part of it. 

2. With regard to Mr. Tiinibull, I am desired to refer the Honourable the 
Prc.sident in (’ouncil to the Corrc.spondenec with the Court of Nizamut 
Adawlut, Copies of which were sent to you with my Letter, No. 2,658, under 
Date the 24tu ultimo. 

I have, &c. 

(Signed) F. Currie, 

Secretary to the Governor-General, N.W.P. 


No. 114. 

R. N. C. Hamilton Esq. to T. H. Maddock Esq. 

(Judicial Department, No. 650.) 

Sir, (.’amp, Mynpwiry, 24th I'chruary 1840. 

With n'fercnce to Mr. Secretary Currie’s Letter of 24th October last, I am 
directed by the Honourable the Lieutenant Governor to transmit, for Submission 
to the Riglit Honourable the Governor General in Council, the annexed Copy 
of a Li'tter from the Ofliciating Registrar of the Nizamut Adawlut, dated the 
6lh ultimo, together with the original Documents which accompanied it, relative 
to the jiroposed Penal Code. 

I have, &c. 

(Signed) R. N. C. Hamilton, 

Offi^ Secretary to the Lieutenant Governor, N. W .P. 


Euc1(>8Uvc in 11 k 
M. Smith Esq. to J. Davidson Esq. 

(No. 4.').) 

Sir, Allaluibad, 6th January 1840. 

NA., N.W.P. The Court Imving now had under Conaidoration the printed Peiml Code prepared by 
PrvaeuI, the Indian Law Coinraissioners, with reference to the Oorresjamdence quoted in the 
^W. Iiaffibort, Margin direct me to ri'que.-rt that you will .submit for 

’''W.'Moncktan, his Lordship’s Penusal, and for Transmission to the 

Taylor, Ooveminciit of India, the accompanying original Re- 
Eaquirrs, Judges. • 2 , j,, ^ircnlar. No. 383, dated 2tth March 

f838, together witli the following Observationii. 

2. Aa regards the Beplies received from such of the Authorities of these Provincea' M 
have reqxmded to the CaU made on them, the general 
Natoro of which the marginal Classification will show, 
the Court would first observe, tiiat they have not 
deemed it necessary to digest &e Opinions contained 
* in thW%to«iQyft fonn. 13t^lm»u^o«gfat it 


l>^tter from Mr. Socfptoiy ThmiiMMMi. Na (pps. 
(Ulad HUh Mort'h 1HS4, with Color Of • lAttOr 
from thi* GoTr,mni«*iil of Indi*.^ 

(Hroulnr o( N icftiuut Adawlat, doted Hlb Ideid. 
Letter from Mr. Socretiiry Cur^ No. SjM, 
dKted 14th Septrinhrr iai, 

Letter from ditto, No. S»6S7« doted Mtb 


ClTd Hid Scudoiu Judge * 




jfcmrcsii* 

JtitmlpcNW* 

The fbUmrinc confine Iheir Anewen to ui «i» 
pnneiuii of their Asiprovni of the Code. . 

CofuiuleelonGri • • Meerut. * 

lleihl. 
liohUkuitd* 

CHyU end Bceslunii Judge - 
„ ^ UesuwtM. 

Meittittretui • MorMlnbiid^ 

in <Hhiutromugieer. 

• Kutt>Kurh. 

The hd]<uringeptirove, with iUo tiunhilcietion 
of CrlticteiuM end Iteiuorkii. 

Coiiiiniwiioiieni * - Aftm, 

hHUKiir. 

Civil ftiul KoMriotte Judge * K^'horuniKior. 

Agre. 

Fuiti'hiMor. 

M«nui|Mior. 

C3haiMwiMK>r 

Mngliitrmtee • « • PiiiKvput. 

M.viifWMrio. 

liemU. 

(Lnto OmoleUng) • • 1-'uitnhT>oor. 

^ ^ AxiiugwU, 

P. AfMistantd • • ttatigifr. 

The ritlluwliiirdlMpproroH, uiid jiroftim prcMmt 
lUjguletionH. 

Mngiiilmte . • . FulUih|toor. 


Mngliitrmtee • 


(Lnto OmoleUng) 
F. Amlstantd • 


^Wnpow. 

Error, or'Onii«ndi,Vio’' , , • aTOJK**' . 

n^peet to -wlium tbs Cenui in some liutaiuios haro 
^iaiMrted ftoto ^ Viewi^ and in olbei* 

gamed adequate Provision would be made by ilm Ijaw pn^u or their Asiprovia or code. 

j^rboedure. Tlie Court most, however, in some de- * " * iSSSSl ^ 

r^pret tlie Spirit in whioU One or Two Officers oivuandscaaiunaJudge- ^Sny!^ 
appear to have entered upon the Consideration of so nagiatraiua . 

grave and momentous a Subject, and which does not JuhJlh”*'**^ 

tend to add Value or Utility tt) their Striotures. The • Kuit^gurh. 

Court are sure that a Principle of Deliberation whk*h Thend]awingaptii^x<«.with*i!l!!!^t|i^^^ 

excludes Candour, or postpones it to a Display of *^*^cwnlnl231il?15l * _ 

oriti^ Skill, is not the l>est to engage in such a Work . s^iruniKxir. 

satismctorily, or to perform it well Quickness in rimiSSbiMi 

detecting linperfecticui is a much leas rai'e Qimlity AfSru.^'^ 

than Discrimination in approving Good, or Sagneity winlSillSIS!!* 

m auggesting bettor. 

2. A Letter from the Court of recent Date (27th 
Septembt^r) will have j)ut >»eforc the Oovemmont for (Lnto omoinUnK) . • Futtuhixior. 

the N. W. Provinces the Causes which have hitherto T. Aftolstantd • • Satigi^^ 

operated to hitiJor an earlier ConipHaru'e on their 

Part with tlio Requisition originally nuidc by the Mngintmtc* - • - Fuiuih|»oor. 

Government of India, under Dat^ 12th February 1838, and to it the Court woiilrl beg 
to refer his Lordship, the Tenor of whose Reply would seem to indicate tluit tho Cogency 
and Sufficiency of those Ih^asons are not called in (piestioii by tli<‘ Gov<‘rnment. If tho 
Court add, that the luHuenco of tlic Onuses re.ft^iTe<l to has not yet excused, it is only that, 
unwilling ns they longer to delay the Discliarge of an urgent Duty, a Circumstiiiice 
may not }>e overlooked which must in sr>me nieasuro leasen the Weight of their IhdilKsm- 
tions, and affect the Fulness and Value of their Report. 

4. 'Jlie Court obsers'c, that the Finst Recpilsition of tie* Giwe.rnineiii of India aimed 
particmlarly at the Ac([uisitiou of valuable Information on uny of tlie important Snbjeetfl 
to which tho CV»<le relatoxS, with reference, lH^sides, to tho Dt^tcetiun of l)4»fects ami the 
Sltgg^^stion of lTnj)rovem(?nts, and they now see lUsisoii to n*gn‘t that, in circnhiting that 
Rerjuisition, they did not tiiko advaniiigo of the Discretion accorde.d by the JiiNtni<*tioiis 
given tliem, to take such Mixisures os may sot‘in bijst for carrying into effect ih<* VV'ishcs 
** of the Hujirenio Oovemiuoiit," by devising some h'ss geintral ami more* iiiorliiicd Plan 
for eliciting the Oj)inions of tho Hevorul Alltlioritics on such pari i(*iilar Qm'stions ns ih<j 
individual KxporieTioe of <?ach might have made him familiar with, 'flie Court ipiiU> 
agree with his Lordship, fcliat ** practical Comments on tlie Ap[>licabiJity t>f th*.* mirmil 
** Provisions of the Code to the tStatc of (.'rime and to the Circumstances of tlui iuiia- 
“ bitiuits of this Part of India '* possess more Value tlian eritienl Review' of tlM^ J*rin- 
** ciplcs and Ctmstruetion of tho Work,'* though ila^y fear iliat inatiy Oflicers (?iiid ^oJoe 
qualified to communicate useful Hints and Huggestioiis; were induced to beJi(*ve that a 
Disquisition of the latter Charact*"^!* “waK looked for; and thus, conseious of (he < ibstaeles 
op|M'>s<^d to a deliberate and coritiimous Study of tin* Work by their nuiiarrous offichi] 
Duties, and alarnu*d at so unliinit^al a*t.-all on tlieir Rxertions with refereni;e. to a. Subje,et 
so vast and inomeiitniis, atburipted nothing t<iw%ar<]s the J*'ulJilmeiit (»f the Wishes of 
Government and the Court. It is a MatU^r of R<*gn*t to ff»e Court tliat some Mode wiuh 
not devised (in tho Wonls of the Magistrate* of Allyghur, whose Obs<‘rvationH tliey tliink 
judicious), eitlier “by calling the Attention of OHii.?«rrH b> the Discussion of any particular 
** Chapter or Part of it, and furnishing them wdth Qm‘ri‘*s Uie Answers to which wyuid 
“ eondenHo their Opinions, or by indicating particular Points on wdiicli <>piiii*»uR inigfit 
“ be required,” for giving fuller and luoro useful Effect t»> tho Orders of the Supniine 
Oovemmeiit. 

5. An respects the C^)urt'’8 own Duty, they are apprizivl of the »Sentim«*ntw of the 
Honourable the Court of I)irectf>rK, that the desired End may Iw^st Is* attaim^fl by thrur 
" reporting upon jiarticular Parts of the Coile with reference to llit‘ Syshuns of (Criminal 
** Xpaw whidi they have herct fore adrniiiLstered,” and it is in ac<;ordimco with this Priii- 
dple, and with the View Lately taken of the Qm^stion by the Governor flenenil, in wdiicli 
the Court have expressed their Concurrence, tliat thoy^ have endeavoured to proceed in 
.lilie Haoiminiktion the Result of which is now submitUxL 

6* The Court would commence by signifying gcncmlly their cordial Approval <»f thr^ 
humane, liberal, and enlighbuied Spirit which apj>cai-s to them to chii«ra(!terbic this (kitn- 
pJhktioxi, and yFbich is especudiy exemplified in the J^^otes appended to the Work, which, 
\m. weffi aa/thn pre&toiy Remarks, must liave l>een {leniKed by all with Interest and Advan- 
'1bBig0» C^mprehensivene&s of the Plan, and the general Suooeas (as far as Succesn can 
be of not submitted to the Tost of PracU^) with wliich it luw 
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7 . The 


Chapter II. 
Of Piinifllinicuts. 


* Page of Note;*. 

Wc ilo not think 
the Penal Codr 
the proper Place 
for dcacrihing with 
Minutenm the 
Nature of either 
Kind of Futibh- 
ineiil.'’ 




7* The Opimofis that Portion of the. pnWUo^ whieh tnay be with i^ 

Subjects of vliieh it trentB are admitted to be a nutterial Object to enable the Atiiboiil^ 
here and in Kuji^land^ with betU^r Effect tlian now, ** to form a satis^ctor}' Judgment 
otmctjrning the general Merits " of the CVnle, and “ to detennine what Sort of Serutiwy it 
“ ought to undfo-go before y)f‘ifig brought into praetica] Ojj*n*aiion/’ and it is with this 
expj‘e»s V^i^-w th:it the Ciovernnicnt iivvitod llie (Jbservations and (Jomnients of comijetent 
pnu-tical Judg*^s in its n*gard. l>uL it oecui'S to tJio (>)iirt tliat llie Uosidta of individual 
and l<*eal Ex])i'rienco with to .such an would Imve )h;en much more 

effc‘etiv<dy clicibMl. as well uh ji|»)ir<;j)riatfly sought for, had a different Slaimer and Time 
been fdioseii fbi* the Pur]i'>'-.\ The (hiurt wi»uld Jiave had AViuie^u^.-.s eXJimined and 
Evidence is^:ord«vl (in Lin- sjiuk- M<*de as i.i fb!lf»\ve<l in the (.^tniinittet^s of the House of 
Ooinnioiis), either l,*efon lIh- ('oiiiinisHioiitrr.s theinsolve.fl, or, whine DisUinee ivjidercwl that 
iinjuaeticable, tlirougli tic* head Auth<;rity c*n liu* Spot, by means of speeitie Questions 
transmitted ff>r Solution by tlie Fniuieni id* the. Chxle, and propnsed, not only to dissijaiie 
particular Doubt-j or ilhi^^tratf individu.al lh»ints, but witli a i^iunprelamsive and consisbmt 
Ibjference to tho entire Strueture of Jii\w whie.h it was intmided to create, aiul of which 
tJie Opinions t lins eli< ited slrmld havi* fonn«*d the. Jlasis and ju'e Mini nary Groundwork. 
The (.'oiirt Niib.nit tliat. in their Opinion, Inrormation .so obbaiiusl is calculated to 

be of mijelj bi'di' •' jc'aetle.d Fliliiy, wilb l eltnenfs- to llr* iudi .peiiNable llequisite of a 
C^ode, Applicabilliy t<» I be pei.-uliar ('ountry for wbi«;h it i,'< iub-niU-.d, than Opinions 
sought j’<»r, vvbci-ber critical or eincndatory. u]»on a Pniduetimi wbi'*b, if professetlly 
inc(»iu]>lete and oju-n to Alteivition and t'orp'ction, has still Iramed on certain fixed 

Principles, has a.-i ;uiii(‘d a deliieMl Slia])" aiid Porm. and from liir ^er\■ Klaborateness and 
Skill N\Iii‘-b it displaya, its Precision of Oeliiiiiious .mmI 'i’enns, it, < Mj.iousne.ss of lllufttra* 
ti’on and Ainct-aliej!^ and tljc griieral p[i< ;ir*incc of .'^(iidv and I’ini.sb it thus wears. 
(»d'(‘rs no {jciinablc weak f^)lnt lo a plain pracli'-al M;in. wdliii;:; to iti.mparc or contrast 
the I'rovisioiiM fd the ('(hIc witli the IJoily i,f lveeiila.tions he has bnig adminifiUnaal, but 
Avbolly nn])raeti*^ed in estimating (lu‘ relative Merita ami lanm I'iis •d'dilfenmt Systems of 
J m'isprudenee, who, d.azzled \\ It b the Ibeien.sions of tlje V\"ork. perliap.< ove-riooks or 
suffers to eaea]M! its hefects in eontemplaling its blxeelleneles, while the Absence (d‘ the 
(!oili‘of I'meeduve, which the C!onrt agi“t‘e w ii!» lb** Judge ..f Agia in t.-binkin;*; sliould 
hay<‘ formed an Aei'ompaniiuent ot and not a Se«|i{el the t'ode oj' i.aw, is catMilnted to 
embarrass the Judgment, by leaying point , to ('onjechin' nbieb mighi to be Alattens of 
C.’ertaintv. and by wiibbolding from the View \\bal is essir.ti.'il to be studied in con¬ 
nexion x\ith a liaw, the A]»p‘u:itus by means of wliicb it 1» jnoj,.!s. i' to laiug it into 
jirai'tii’al (>peralion. 

S. 'fhe fnll..v\ ing an :;o]nc f )bserv;iti«»n-' \\liieli llic best. Con.^id; ratbji) tiie Court havi*. 
been .‘il)le to gite the ('ode Ici suggcsliMl. 

1). With reference to (Manses dJ .niid 41. in e.mite\ii>n wiili ibe Heiiniiion glwMi (d' tlio 
Words ;i Per.-ion id’ Asialie |ili*«>tl,” in (.'l-iu e ('bapler ]., rbe Judge iJ I'^eb.'U’unpoor 
has observe.l, in eomleiunation id’ lliat Detinitioii. that " One whose (Irandmothej' was a 
“ Natiye of Asia is bendn (_wrongly) |>ivsiinied to 1 k‘ so pbysie.ally different from a pure 
‘‘ European as to f<‘i‘l little Annoy.aiK'e from (’onlineinent for Se\en Years and u))Wardy 
“ in the (laola ami under (be ('limate of this (.'oiinlrv.” TIm* (’(in»’t instruct me m 
express (heir Acipiii'scence in the I'e.-isoning addue--d in Page.; o .and V of the Notes, In 
favour of adojding Jianisliiuent fnaii the (doiufriny s d'eniloiies je^ a Piinisbmciit for 
(ItfcTiders of unmixed European Hlotul ; but tliey i-euiark that .sonu' of the Arguments of 
the (J.idists in fayiuir id’ the latter ( 'l;is.s of Men r.ppear to Iimm- cijiial A]>plioabilit.y to 
Persons eoming within the I)elinilion id’ t.'lan.se dj, and usurdly ilenoniinated Anglo- 
Jndians, ill respect to wdiose physical ('or..*4 iinti*-n a similnr (>bji*eti«in maybe taken. 
Now', a.ssunling the Snbjee(i>.n (d'sueb Piusons lo the sjinie rigoj-ous Imprisonment as is 
j)rovided for Native.', not to be ini,emiod, the Result, would bi‘ an objectionable Ineijuality 
of Puni.shment, unles.s, indeed, by their (^msent, they sliould e.nabic the Government to 
commute the .Setitvmee to Ranishment from the 'rerritorit'.s nf tie* East India Cbujipany, 
under (Mau.se 4o. MMn‘(doiirt obseiwe. ho\ve\i-r. ibat tla* Two dra.L-.s id’ 1 m]»risonTm>nt 
eontemplati*d by the Code have not liecn yet dcserib.'d * beyoml tJie general .1 dslributioii 
into ‘‘ rigorous " and “ simple," and perliap.s it may be ini^^mded in the liules of IVoce- 
dure to devise some rigorous Discipline of a Natine adajite<l to (be physic-al (bipubilities 
of the (Mass reterred to. and which would dejirive lladr eonifxilsorv Inc.ire.cration ju the 
Gaols of tl\«. ('onutry of the Features of Harshness whivdi it now seems to wmar. 

10. The .lutlge. ej'Seliaran})ore remarks tliat Hani.shiueut in Gontiuonient, with Labour,, 
to amdher Zillah. lurs Ircen found to be a very elfective Punishment, and lie roeonimends 
its Gontinnanee The (b)urt i»bserve, that Ranjshinent from one JMsirict tc> another, or 

jnnvo generally Imprisonment in a l)istvict other than that wherein the Gtfeuder niay 
rnKide, is a eonnnoii Sentence, and if not c(»ntein]>late»i in the Law of Procedure, tht^y orti 
of ojdniuu that Provision sIkuiM be made in tlic Code ft»r its discreti^marv Inflk:tioTi« 
ThoC'Ourt have studied its practical Gpmaliim, ami they regard it jus useful, atnl e!>(peciaUv 
applicable to ]virtkadar (Jlfences. as Dacoity, Burglary, Theft. llie grwit Object being 
in such Ga.st\s to remove the DcMiKpicnts to a Distance from their Home and Hs)<unta, and 
cut off the Meant* of (.xunmuniention with their (knorjules in Grime. 

11. On Clause nO the Court dt>sire na' U> sUte, that they fully ivcogniae Hie Soundness 
of the Arguments made use of in f*ages o and 6 of the Notes, "in respect to leaving the 

Amount 



Ob«^ 4iie Stil^ hm 

&» Attonti^ui of tho CdiouQdn^^ and thiay doubt not the Law of 

Piooedim will oontain suoh preoautioiiaty Bolee as will cncifBce to guatd a^ttat the Ope* 
ta^&m of ihe Law in this respect being severely felt^ owing to unjust or intemperate 
Deotsions* 

12. The Judge of Mynpoorie*, alluding to .Clauses 54 and 57, which would limit the 
^ XmprioRoniDent in lieu of a simple Fine to Seven Days, with the 0(»ntiiuicd Liability of the 
“ Oflend'srs Property for its licallsaiion through a Period of Six Yt'rirj*/' objects to the 
Provision as inapplicable to the Circumstances of the Country, and likely to bo inofioraiive, 
owing to the Devities made use of by Natives for the Purpose of eonerallng their Pro|)erty, 
and coiiseijucntly evading Payment of the Fine ; and tlie prest'nt Rule of h:ting a Period 
of Imprisonment in default of the Litpiidaiion of a Fine is pnfiared by tliat Officor. 
From this Opinion the Court so far dissent that thej'^ njiprove of the. l*rim ipU< pro]M>sed 
to be established by the Code ; and though it must be admitted that the Dirtienlty of 
realizing Fines is no unreal one, and is much enhanced in this (.\)nntry by the Ciixnnu- 
stance of Projrterty Wing held undivided, still similar Obstacles »ire opposed (.o tin? Kxecu- 
tion of Decrees of Coni't, and the Court of course fiU]>pos(' iltat adequate* Mcaits will bo 
devised to onsiu*e to the Law duo practiwil Elfect in cither tho Criminal or (!ivil Code of 
Procedure. 

13. The Court urould close their Remarks on this Chapter by oWerving that, e.xcefd. in 
Clauses 2S6 and 2110, no Pn^vision apjieurs to be in:ule, by tlie Code for enhanced Punish¬ 
ment Wing ihft'ardcd on a Sccoml CJoiivietioii for the wiine, OHVnce ; and unleas it should 
be in contemplation to supjdy sxicli a Rule in the Law ()f Procedure, the, Court woixUl be 
disposed to rcganl the Oiiil'riision as a Defect requiring Amendment, more c‘S]ie(?ifilIy with 
refercTice to Theft, an Olfeiice only punishable under the C<jde by Im])risonmeut forTliive 
Years. 

14. The Court remark of Clmst\s G t and Go that tiny intdodc a Definition wliieh it 

appears iinpraeticahlo to art ujwm. 'fljey Wdievo it will be acknowledged ly all who 
possess lunch practiwil Awjiiaintiince with the PnxvedingM *of onr Courts, I hut no siuh 
correct Ascertainment of*thc Age (»f Natives, ])arti(*ularl 3 " of ( ‘hildren, can be inad»‘, as tho 
Rule in question contemplates. From l‘>tjK‘rieiu!e in (’rimimil 'JVials, tlic are able 

to state, that, jiartly from the W>se Wfule of sUiting Kacls e.Mnmua) to ih»' NativeM, ]»artly 
from the Absence of Record or Register, little Reliance can be placed on their Stiibnocnts 
in respect to Age, and the Difiiculty is imTcasod in the ('asc <‘f Children, who (dten look 
older tlian they are. The Court would ]»ropoae to <unit Clause Gt. ami leav(‘ out in 
Clause G 5 the Words ‘‘above Seven Yearn of Age and under Twelvi*.*’ i)n tlio same Prin¬ 
ciple the Court would omit the S|XH‘ification of Age in (Clause G!», modifying the ]in‘*^cnt 
Wording Jis follow.s : “ to any Person of sulH<ri<uit Ago to be cMjiable, in the ()piTde*n of 
** the Court, of giving a free and iTitelligent Consent.'' The s;nne Omissinn apjicarsto the 
Court requisiU*. in ClauHo 1S, arel in Clause 2fll8, Chapter X \ 111.. and in i M.-ms** ;UM) of tlm 
same Chapter, where fu* '* any Child under Tw'dvo Years of Ag**," the Ciunt would sub- 
stitxib:*, any Child not having attained sutKcient Matnrily of IJrHh'rHtnmling t.o jmlge 

of the Nature of the Aet." Also in Ciau-ic f Jhajiter .\ \' 111., ihhti'.'el of “ ariy ('hild 
** Tinder Twelve Years of Agti," “ any Child of Age so miniature^ as to be inc.-q^able of 
** giving free and inUdligent t’on.sciit." 

15. In tlie Gth Ijistance of the Right of ju'ivate Dt.G'Tiro. de'^-rllKsI in fJlanse 7G, a 
De.siTijjtion of wrongful (.'oiifineinent is a<lverb*d to as poniMli.ablo under tla* ('<ide with 
Imprisoniiienl for a Term exece<ling One Year. To reniuvtt any l)oubt 'U* nneerkunty 
as to the (/hanicter of tho honiogoneous Oftbiur IsTein <lf-wribed, th*‘f tliiid^ the 
partieuhir Clause or Part of the Code w’hlcli defim’^ the R nalty m cjiuislion shouhl be 
q»eciiied. 

16. With reference to tlu! Illustration of Clause lOG, xvhi' h, suiipo’-inj.i; a R rsoTi, 
knowdug that another luis committed Murd(‘r, to a^^si-.t him in hidiog tlic liody, d<*r'jji.rcH 
him liable to a TwHilftb Part of tlie Term of Imyuisoninent provitlcd f-n- Mnrd*T, viz , Two 
Years, the Court are of ojnnion th.it the Punishment in a Cnf " ku<-!i ir: Ihrit snj»js'scd 
is inadequate, and they wotuld bo disposes!, on geneial C«.e.:>!di r;iHMm, to <*xt»-ml the? dis¬ 
cretionary Limit of PuuLsluncnt U> “ One Fimiik Part tlte hiTig' st Term of Imjuison- 

merit/' &c. 

17. Some Remarks on tlie AssignmcTit of a BcyMmiie Chaj)tcr to the SuVqcct c^f “ Abet- 

ineut'* will find a more ap]'njpriiite Place at the Knd of this better. 

18. The Judge of S<d»aruiq*oor notices tlie Newissity (»f limiting the A]q)liealioii r)f the 
Word “ whoever/' in Clause JOil, and in other Parts <;f l!to CV.de, to P -TSfuj^ being 
Subjects of the East India OomjMTny. Altbough (the Oxh? being inbuided f<*i‘ Pniiish 
India) tlie Applicability of its Provisions to iVrwon.s Hufject to that (Jovcrniiicnt otdy i*,, 
of course implied, the Court think (only, how'ever, as far as regards this particular (;]at>.s^. ; 
that every Chance of Misconception might be avoided by a iSpeclfiiiO-tiun of tin* Nai.urt* 
described, and they observe that nothing wdiicli can be repmserited by Terms f.hfojJd be 
left to Inference m a Work of tins Kind 

19; InC^^ 114, wherein the Puni<diment of Banishment i« provided 
War with allied Stat^ it is observsible tliat no Term of Banishment is iis in 

Claim 118, where BaniBhmeat is " for Life or for any Term." It dixia not appear wlioihur 

ia Irft thus geneml iuteutiasKally c«r from Inadvertence, 
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Tenm of Clause 98, Chapter IV.) tliat if the AssaiiH be attended with Murder or severe 
l^foiinding the Person previously aiding, conspiring for, or instigating it vill be tiablb^ 
to the same Punishment as any other Person aiding or instigating Murder, Wounding, i«;f 

21. In the Kxoeption to Clause 121 the Word “ PTuaband would appear tolnave* 
been inadvertently inserted. 

22. Clause 127 does npt appt/ar to meet the Offence of Affray, ns known in this 
Offices ogal^t Country. The Features of many Oises of this Descnption may be sometlunr^ like the 
puWiCTranganiity. following:—There ia uncultivatcxl Land lying adjacent to Two Villages; the Inhabitants 

of both think they have a Right to ifc; each Party proceeds to plough it, but aware that 
Opposition may bw encountorcd, gof;.s armed, yet without any Intention to commit an 
Assault or Breach of the Ptjac'^, but merely witlj the View of protecting wliat he deems 
his Right from possible Aggi cssion. Tho Affray that occurs in coim«r|uence is at present 
punisliable und(ir the (lernevd ]b'giilatif)ns in respect to both Parties, tl)e Couiia for the 
most part poase.ssing no oth^r Ground for adjuclguig tho Extent of Blame imputable to 
either than the Adinw.‘:ion.s or Wounds of particular Parties. Tht; Number of Persons 
concerned in Affrays of this Descidptioii may either exceed or fall short of Twelve, 
according to CircumstaiK^es. As rcgai-dH tho Punishment of such Olfences, the Ctmrt have 
seen Cases of aggravated Affray in which Seven or even Fourttreii Years Im])ri3onment 
was called for. The Judge of Seharunjioro has recorded some Remarks on the same Subject 
which may deserve Notice. * 

23. The Court are of o]>iriion that ” rioting” of the Description mentirmed in Clauses 
132 mid 133 should hcMixeepted from any Dulinitifinor Speeilicatioii regarding the Number 
of Persons which constitute tlio Offent t*. 

24. Tho (Jourt me «li.s]ioMcd to (piestion whether the Punishment in Clause 141 
would bo a]»proj)riato in all tW*s, while they think in wjrue it might be quite in¬ 
adequate. 

2.'’). (^aiise 142 refu-s to li Judgf* pronouncing a Decision wliiclj ‘Mie knows to be 
unjust.” But by what Means is his (’onvi(;tionOf the InjiLitiee of the Order to be dia- 
vered? A Decision luay bo diauietrieally opjM.seil to Jusiini, and yet the Functionary 
|uiSNing it may aver (and it might bo dillieult to ivlmt tiie, Asserti ui) Ids Ignorance that 
it was HO. 

2(1 With rcforonco to tho Pnnlshment provided by Clmises 1 i;} and 144, as fiir as 
ImpriHoriment forms Part of it, the Court b!iipj»,»;t. pn^per Piveauti..ns uiU bt- ad»>jited in 
tho Taw of Procedure, to provent any ])ul.lie Olluvr Kustaining i.>egr;id!ition therefrom 
who might ultimately clear himself and be n-sfoivd to < ^)^liidenee. Otherwise the JVnalty 
in fplestion might bo regarded as dei'ogalory, and oj*eu to 0]»jeetitm. 

27. Jt occurs to tln^ Court that the J'uni.-ihment of linpi'isonnient. in such Cases us those 
Contoirij»lat(‘il by ClauK(*s 147, 1 IS, and 170 (in t;iiap{or IX.} i. generally r.iisuitable, and 
they would bo disposed to jirofer the Suhsl itnl i..n (.!’ linpri.'.ojimeut on Failure to 

pay. As reganls Imjudsonmonl, tlie Law id* i*rocedure will .f e«uij^('. make duo Provision 
for tho ()|»tion of A|»[ifal being given. 

25. The Judge, of Seharuupi>or Ins sugge ;,ed tint Merelianfs Accounts,” when 
roqiiiivd to l>e prndueisl in a Omrt of JiLstin* as EN i-duiee in a (/asr*, inigiit advantageously 
l)(‘ Hpeeilied, ns indieated in (Mause lod Tlie Tourc (»bser\e, however, that the Clau^ 
doe.s not pr(dess to «lclhie Dneumeuts shall Is: legally denuuilable, but to declare 
ihe, Pentdty oi their Non]»i‘oduetion ; and r,lie(!ode of iVoeiidui'c. it is presumed, will 
detti'rmine what are the Doeuinenls the PiM.tliirii,ui ut wlufii tie* J.aw n‘quires ; but unless 
A(^e.<uiiil, Books tall within the Detindl. > 1 ) «•! “ l.b»*uMU'iits, ' n Provi;d.)n Reonw wall ting for 
the Jhinishmeut oi Persons relu .nig to jivoouee in a tJourt of Justice such Account Books 
lu tliey are bound to produce by Law. 

Adverting to tho liiXplfinatious appendisl to Clause IStS, regarding wliatconstitutes 
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the Court of conise eondude that due Con- 
Lire to tiji* Ciuse of Charges against the public 
( ouduel td I'.ur-'ja-.au OllleeVM. with a ^ieAv to save their tMiarnetiu-s from lajing attacked 
with lm])uuily ou iu.suHidoni (b ounds. Jt is also jireMumnl that the Code of Procedure 

ascer- 
ithin the 
Evidenhe 

^ ^ ^ ian mg of the Clause. 

SO, Tlio iludgo of Furnickabad* ha.s .addueed n Ca.se of actual and recent Omirrence, 
in whidi, and in Ca.se.s of a similar Kind, that dllieer in of opinion that the Punislunent 
♦provided by Clause U)1 would operate with unduo Severity. The InstJince alluded to by- 
mni regards the I ’abrieatiim of false KvitJence t«> suataiu a gootl Case from Fear of a .De8> 
ciency of Judicial Proof, nuch a.s was apimiintly done with respect to the Italian Witaaessee 
in Uie Queens Trial. Tho Gom*t think that the Judge of Furruckabads Ar^mmeut baa 
some Force, as regaixls this Country, wdicro more Latitude mast necessarily beVven; and 
they would propose to meet the Difficulty by tlie Insertion of the Word “ rnfM^iU^ rbL 
that he may tlmreby cause any innocent PersoTi," &c. * . ' 

Advertence 1 


b MV wjwcwjf v£iu;s» ttiiy iimoceni# r ersoTi, «c. 

It is eonduded tliat the Rules of Procedure vriH include Provisions intended 
rtence to Clause 196, to meet tim Oontbigency of confli^ing hvhe 



for. the of Peraone who fi^io IVvuiJ^^ for life; 

l>lit it occurs to the Court that such Proviaion may have hem deemed superfluous, aa m 
the Re-tranfiportation no legal Enactment would be needed^J^.meet the Exi- 

gmioy; and in the event of Commutation to perx»etual Imprisonment or oilmr PunmlmiCut 
helBg deemed proper, Clause 42, Chapter IL, would appear sufficient 

83. The Court think the Punishment prescribed by Cbiuse 257 iniuhx]Uftto as regawla 

the extreme Period of Iinprisonmetit provided, riz., Six Months, the KKleuaion of which 
to a Term of Two Yeiirs they would consider proper. • • 

84 . If the inlicrent Meaning of “ Atlulteration,” or comij)ting by the Adiuixtimj of base 
Ingredients, Tnclu<le the Intciitiou to deceive, that is, if Uie Word is usn}>le <)nly in tnaluiu 
" iwrtcm/' Clause and othei-s in wliich it is introduced appear correct; olliej'wij^e the 
Court would to it the \Vor<l *' intentionally.” 

35. Clause 282 presern>oa Punisliment for Persona doing w^rtain Acta with the delibe¬ 
rate TnUnition of wounding ” the religious Feelings of any One. Advtiriing io Ihe (\uu- 

• ** wvdo noiconcnvo tintiwiv CrrsoT)i»o missioiiei’s H-eiiiarlvS in Page •>() of tlie ^t^tes, ijuoted 

tiio Covirt w.mkl jitL-for tl..> Pltrnso 
“ w'jiwiK o<-Mturv, or ft Will K*. ** iijMiliing ” to “ WTouiiding, Of would orehx to 

oTwi aivwiK^ urjK*d “wounding” the Word “wantonly.” A MiMsionHiy 

inUuit on making (\mverts to the (Christian Ueligion 
noceasarily, if ho be in earnest, u.Ke such Ai-gii. 
cuuie.*’ inenis ns tirci ealoulatt'd to “ wi/und” the n'ligious Feel¬ 

ings of his Hoarei’s, without meaning Avaiitonly to insult tji«.‘ni. 

36. Clause 284 makes PnAision lor Cases in wdiieh a Pta-fton, “with the Intention of 
“ causing anotJier to low? Caste, tMunmits any Assault which (‘j)us(‘.s him to lose t'asi^i, or 
“ induces him to do ignorantly nnytliing wliereb}^ ho incurs Lo‘ia of C'asti*.” The (."ourt 
would, Innvover, ^iroftn* to substitute these AVonis, “ WJi<K3ver. with the Intention of Jiuit- 
“ ing any P(u*sou*s religious Feelings, nssijults that Pemm, or induevs him to do ignorantly 
“ that W'liieh he would not otluu'wise h?ive done, by which Means bis religious FeelingH 
“ are hurt,” ^’O. TliivS, Uie Court ol»ser\e, would include Pemons of oilier n^Iigions IVr- 
suasions besides Hindoos, to whom alom- the Expression “Caste"is strieily hjsMikiug 
Upplimble, M(xisubonns having pn'pm'ly none. It »dso a])pe,ars bo the Court desirable to 
avoid tlu^ Use of the Term “ Cin te” wliicb would ineJude the T^eei-isity of defluing what 
Constit\ites Caste, ami wdiat its Viohation, and w'ouJd involvi* Il<i^cn^m^e to Judicial Jh’cce- 
dents, ami UnaTtainty even with that Cuidt^. 'J’lio whole Object of ihe J.»aw, too, may be 
Bufficiently uttfiiiied without it. 

37. Clause 285. The Court would alto tlnw, “Whoever, wdth the Intention of biiriing 
“ the religions Feelings of any Pt‘ru»n, f?JOises Food belonging to that Person to be in a 
“ State in wliich such Pers(>n, if aw.'u’c of it, would not willingly use it as Fo<id, shall 
“ bo/’ Ac. This Alterati<»n, besides av ’iding^tlie Use of “ Cnnir/’ woidd meet, the (?ourt 
iliink, every siijiposable Case ; but the i lauso, m.s it fit4Ui«is, is unsuHeejdibje of A|»|>lica(iiiou 
to the Case <;f converted Moosulmans fsuch .is exist in Myrnensingh>, who, tluiugh tbey 
hiivc^notninally .'ibjured llindocdsin, ■ till n iwin tome Prijudieiof that Keligir»n, esjieeially 
regarding Beef, ami in respect to wdioin the I’lirase “eaioifit leo tv,\ Food” woidd not be 
strictly approjwiate, as tlie.ir original PrejudifH'S would slill iidlucnee tlieru, though,agree- 
ably to Mieir new Oeeil, they <'Ugld i<» dis<-‘;ti(i all SiTuph's. 

38. Ujjon a similar Prinei]»le, for tliC Words “in res]«<‘<*i of liis (Ja.HifC at the Rott^un 
of Page 124 (Clause 4611, Cbapler XXV.). ii»e C/unt would substitute, “in resjK*et of his 
" Religion,” or “ in respect of his ndiglous Pn/judicf's and they w'ouhl alter the Heading 
of the Cliii[itoas follows ; “Of Offenmi relating to Peliglon and religious PrejudiecH.” 

39. In Claufte.s 287 and the Two follow ing, after the Words “ Kiel fu'lia <'omp;*ny ” 
the Court would suggest the Introduction of the f *llowing'‘: “ < r wh- over, being a Foreigner, 
“ required by Haw to make such liejiort.” The Oairt <ib-.'Tve. (hat an nnrestrictx'd Lilierty 
of Entrance, to Foreigners might have most pernicious Klfects. 

40. I am directed to state that (laases 302 and 303, prescribing tie* Pnnisbmnnt award- 
able for voluntary cul])able Ilmuieide “)>y Consent” and “ in l)e.f''m:e ” appear to provide 
a Penalty of a considerably heavier 1 )e.scription tbim r>ur Courts have be< ii ju e i^lojned to 
inflict for the same Sort of t.)tfenee.f^; but the Court, woubl be luiwdlling to deslgii.'Ue such 
Punishment as unduly severe, wdihout having at the wiinc Time Ik Iok; them tlic Code of 
Prooedure. 

41. Referring to the Illustration of Clau.se 305, the Puni.djincnfc provided for BU/:h ap 
Offence as that de»cril»ed does not appear aderpiatc. The Court iliink it should riUMlin’ u 
Person liable to Imprisonment for Life, to which they w^ould lecoinmend it sljould bf 

extended. 

42. Adverting to the Explanation on Clause 359, in respect to what consiiluies the Ael 
ik;eoe8sary to the Offence of Rape, the Court are of opinion that if Clause 346 oo?itfti)»phit4»f 
T^vision for the Pemidunent of all Acts diort of Penetration^ the Amount of Punishmcnl 
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M In Clause 357» wLicb containB a Specidoaiion of the intended «r probable ocme^ 
quen^es of '* Kidnapping,'' the Court wouldinofaide in the Enumeration, ^or the dedioafciai(| i 

of that Fersou to Frcmtitutiou" Tiie Court also obeerv<^ that CaHes are of oommam< ‘ 
Occurrence in iliiR Country in which Child^ are left at Fairs, or abandonal in Times of 
Famine and Distress, and Provision is required for tlie Punishment of Pergoius appropriate 
ing such Children with evil Intentions, none existing under tlie present Iiaw. 

45. As a genenil Kerruirk referable to this Chapter, the Court would observe, that the 
Code doea not seem to make Provision for the Offence of admiuLsteriiig poisonous or dele* 
terious Drugs in Yictuals or Drink, with the view to stupify and rob Persons, rccklesB 
whether Death may be the Conw^quence of the Act or not. Such, however, is a coinimm 
Crime in the Nortb-wesUjru I^roviiices; and the Court have recentljr seen Cases which 
induce them to sas[H;ct that it is j»ractised ns a System by a Class of itinenmt Poisoneiu 
The Court wouUI j)n)]i(»se to puniHli the Crime of luhniiiistcring Dinigs or other Sul^tanoe 
which, if taken in huflicimt Quantity, is calcuhi.tc!d to desti-oy Life, by declaxing Persona 
convicted of it Jiai*!** to Imprisonment for Life or Transportation, 

40. ** Duelling,*' the Ccuirt remark, is not sfiecificolly alluded to in the Code, but they 
conclude it is i)rovi<led for in Clauses 294 and 1120, accordingly as Death or wounding 
only may luive ensued from the Act. 

Cbnter XIX, 47. Clause ?1(J5 provides the proper Punishment for Theft conimitled under certain 
f Offences against Circuuistance-s, viz., “ within any Building, Tent, or Vessel, wliich Building, Tent, or 
roperty, u a nuinaii J>welling, or within any Buihliiig used for the Custody of 

“ Property." In the latter Part of the above Sentence the Court do not perceive why 
** Tent or Vessed " slitmM not be also includeti, .since they may l>c likewise tis4‘aI as Kccej> 
tacles for tin* Custody of Property. They would insert after “ Building" a Ilepetitiou of 
the Words ‘‘ Tout or Vessel." 

4S. Clause 37(> fixes tlio Number of Persona necessary to conatifute the Cnnie of 
Dacoitee at Six or more. The Court, however, consider this Deiinitiou as o])en to 
Objection, as Dacoitee might often be committed by a less Number; and even when tlu) 
Numbta- lif Persons present aiding and abetting wore really in excess of Six, it might 
frccpie.iitly la.* dillicult to ]>njve. tlie Fact. 

49. Ativerting to Clause ,‘]S7, which prescribes Iinprisomnent of cither Description ex¬ 
tending to Three Years, or Fine, or hotli, for “ Orimiiml Breach of Trust/’ the Court 
would w'lsh that Provi.-iiojj should h<‘ made for a severer PuTiisliinent being awarihible in 
certain Insta nces ofcoimaoii Ooeurrence in the Alofussih sudi os that of confidential Persons, 
employed by Bankers to convey Ihunittanccs in Specie from One Town toam^ther, appro- 
prh^iing the Money to tlieir ow’n Ds(‘, and alleging that it has been taken from them by 
Itolibers. This Mode of sending Remittances is very general, ami the. CflVtnce is of.so 
»ei-ious a CoTuplexion ns to demand, the Court tliizik, a heavier Penalty than that contem¬ 
plated hy the C.^oile. 

50. The Punishment for fraudulently rcoeiving stolen Property, knowing it to be such, 
praviiled hy Clause .S90, d(.»es not aj)pcar to the Court suHioieiit to meet Cases in which 
the stolen Property may liiive. been obtained by Highway Rt)bbery, or the Theft att<^nded 
wdth Murder or P(»isoiiing, in respect to wliicii they ai’o of opinion a higlier Measure of 
Punisliineiit w«)uld 1)0 required. 

51. With refcrenco to Clauses 413, 414, the Court do not see any Notice of Occa- 
siv>ns in whirOi Death may be caused in the Cimunission of Mischief hy Fii‘e, though the 
proper Punishment is perhaps provided by some other Clause in tlie Chapter apiicrtjiinmg 
to “ Oih'iiees ngaiiist tlu* Human Botly," and might not be ajqiropiiato in the present 
ChapUn*, whicli coneerns “ Pinp^rty." 

52. It seems to the Court that as in Clauao 414 the Number of *<not less than Five "is 
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1ixt*d in regard i() Bnilding.s the Destruction of W’hich by Fire Is made liable to the 
incn*ased Ihini.shment of Traiisj»ortatio« for Life, or rigorous Imprisonment extending to 
Life, and not less tlian ye\en Years, &c., so in Clause 415 also a corresponding Rtde 
sliould he imule ji]>[)lie:ible to the Case of docked Vessels, by providing a Clause of similar 
Purport, ** inutntis mutandis," to Clause 414. « 

53. The Couit aj*e inclined to consider the Puaislimeut provided by Clause 452 
insnfHcient. 

54. It ap]iears to the Court that the Imprisonment contemplated by Clause 460 as of , 
either Divseriptiou “ might, with reference to the Ghai*acter of the Oflence, be restricted 
“ to simple." 

55. As rogtt]-ds this Subject the Court have not omitb'd to give due Weight to the 
Rejnarks ixMsu-dcxl l»y the <.V>miuisslonei*s in the Notes (Page 88, last Pju*agrapli,j in respect 
to the Abajidoiimont by Domestics r»f Ser\dce, but they still think some Provision might 
justly be made to mctit the Contingency of Servants quitting tlieir Master’s Seivice 
witlicHit Notice wliile on a Mjuvh or during a Journey. Tboir ^‘sudden Departure” on 
such OccaKion must almost necessarily involve much Erabari'assment and Inoonvenienceu 

56* Witli refoi’ence to the Arguments of tiie CominissionerR, and to the DifSqulty^ so 
clcasdy set ibrth in the Notes, the Court have no Objection to the Exdusion of Penal 
Provjsiona f!>i' Adultery from the Code^ which doe9 n^ hchtreyer, apptar to , 







___ 

X^mtlgUi^'V’n. . 


____ 'ibsi^' ___^ _ __ ^ _. ^ 

Pmetioe to be a yeiy aa^l^ to tiie 

Fe«ibmt^ the Clbniiauiii^ Caaee of Wives leavv^g their 

HwIblBa^ hy ita Provinciiia get the Olime of ^eduotion punished is^bhoat their 
Du^onour being brought jaommentiy forward, thp Female being induced by &ir I^ioisee^ 
on 'the Seduoer being sent to Gaol, to return, and domcssiic H^iuouy rcaiored. 

5T>^ Adverting, also, to another Object of the'aainc Ifcgulation, thi^. Court icmark tliat 
the Code does not appear to contemplate the Provision of legal Penalties for the Non* 
maintenance by Peisons of those who are entitle<i from them to SupjK^rt. 

S8» Much has been said and "written concerning Uic Difficulty of accomplishing the 
neoeasary Tusk of translating the Code into the Native l^inguages ; an Uudertaking upon 
the successful Execution of which its whole practical Utility will of course deixnd. The 
Point is adverted to by the CommisHiemers in the eli>sing Paragrajih of their Prefivoe, with 
apparent Appreciation of the Difficulty, yet with an Kx])ivHsion of tludr Reliance on the 
Existence of adequate Means to encounter and ovcrccniie it. The Coui-t cannot, however, 
conccfil fi*oui themselves the Ap]prehension, that the grcdit^'st Obstacle may he found to bo 
One which no Measure of Qualification for the Task (as far iis rt'ganls the inero Ability of 
making si correct and idiomatic Translation) will HUlhco to co^k*. with, and to consist in 
the Over-precision of Terms in some of the DoiiiiitioiiH and occasional liefinements of 
Phraseology, to express which with Correctne.'^s the Ceniiis of the Native Language does 
not a€sein cu{iab]e. 

59. The Court would also anticipate little,^savo En-or, Embarrassment, and Injustice, 
were the Code (liowever well tniuslated) put into the Hands of Natives or even 
European Functi<^>nnriea of limited Experience, for the Purpose of their aeitiig <ui its Pro* 
visions, unaccompanied by some sort of Key, which wouhi |Muliaps bo lK?st supplied by 
an ali)halietical List of the various Offences and Grades of Offences, intended to be met by 
its Provisions, with a Sjpocuficiitiitn opposite? to tjach of the KxUMit and Natui-ci of Punish* 
incut which c^>uJd be awarded for it under the Code, aii«I a Keferen<*.c to tlie iiurtieular 
Clause or Clauses according to which the Punisliinent is awar^lable. With such a Guide, 
the O^purt believe that the C^^kIc would be found eju<ier f»f Op<‘ration than the prefH>nt 
Collection of Regulatio uh ; but without the Help HU[»plied by it, J*r<»viHionH wouhl Iji; liable 
bi be overlooktsl, owing to the Nectissity of c<»nstuiit lleftM-eiiCii frcnn one Part of the Code 
to another, especially in resj>ect to the Abetinent •tpf tlffenet's, the. Assignment to which 
Subject of a separate and indejiendent ChapU'r has a prima facie A])j»<‘arance of Com¬ 
plexity Avhieh hiid been better, if possible, av<n*led. 

GO. The i>)url have now concluded such a brief Survey of the Penal Code in a practical 
prnnt of view as the Opportunities at their coiumand 
have iHumitted tliem to take ; and, agreeing with a dis- 
tinguislieil Menibei- of the Commission wliich franied 
it in respect to the Intercohereiice of ibs several Parts, 
and tlie conseijuent Obligation of studying it as an 
entire Work ('f*»r • they have n^peatedl^” iinugine<l 
Omissions or Defects ivhieh, on eonsuleraiion, have, 
appearcil to lie ]irovitled for), a.s 'well as iii reg.ard to 
the NiH*c.wsity of an elabonite and Jeii;.d^hened Study of 
the Pr'*ftucti»*n, in fod(?r to dri it comjflcte .h^sti 

Circuinsbinetss should liave put it beyreif^l iherr P<iwer to talo* a fuller View of the Subji 
tliiui is coiiipn‘hended in their present liernrirk.s, h*s.s Wf»rtliy of Submission, they a; 
ficu^ible, tlian the Importance of the Question would oth<*iwiM‘. ajtpear b> demand. 

I liflVi', 

(r-fgij.'-flj M. Smith, 

(.>tijciating Register. 


*'Tlu* lV*nnl r.>ilo wam a TW'iimi>nt Iti whifli all 
till* CarK nf 11 hitUK U^irHlw-r. If IIih M(«kiou.' 
arj« ii'ul it )itt<-iiii\fly, wliti'li Un 

foiiifj nut thf'Ui Ui cfit, aa it Inrulvul a 

l.aixiur of hiriTti' MotitliN, tlivy wituld m«h: the 

AllNW I'l* to till* ♦ itt‘ 

*■< itilu was II l>iiriitjLriit pstfiiiltiiff ki H>0 
l-’olio M. f\»'ry W..rfl ut \«'lik’li Kail a la'anrift 
fiir> ••Liif j, ami hr* r ,uM tir'f wIkv’I fhat 
tJio M) ••i'ljia**!'•> hhtiiild liao* fhuruUKllly iijUh- 
If rt-fi It.' 

fn»m Mr. .Mai'.»nla,v’n at K'UiTi> 

hiii'Kii Ui attbwrr 1(» (PhJi-rtiouK ul‘ Mr. Uui»hiili. 


tint C'liirt iimtit roj'n-.t 


tliUt 
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E, Peploe Smith Esq. to II. B. IJAnmNcrroN E;>q. 

(No. 1.) 

Commissioner’s Office, /lith Divi.sion, Camp Tekhma, 
Sir, 12th January IhHJ!). 

I HAVE the Honour to acknowledge the Rectupt of your Circular LetkT, No. daU-<l 
2‘lth March last, with its Annexures, on the .Subject of the. profxjsecl P<?rjal Code, prepared 
by the Indian Law Commissioners, and bqg t<> apologize ff»r having Kf> long delayed 
replying to the same ; but the Fact is, that my Time is wo entirely engrossed in the 1 ilIx>* 
rious and importwt Duties of xny own Office (which being essentially an Enjpflinh one 
admits uf no Holidays, Sundays excepted,) a« to <lcprive me of the Power oi making 
myself Master of the Subject, without which it would little to the Purpose to venture 
an Opinion cm so important mid comprehensive a liody of Imvs, 

% The Courii., I am &iii to hope, have never found me vvioilmg in the Desire to csomply 
with tbeii* Wishos to the best of my poor Ability, and it ill accoids with my own Feelings 
to plcad JIVtot of tlio peiwiiHaA of any Duty ; hnii on the present Occasion 

A E 3 I«m 



I am compelled to flsroir mym^ toe Ob^ ihan 

ettempt^ by x>utting on Beeord a few crude and i&^ge^d Bemarks, to criMdae a Work 
the framing of which hae occupied the imdiTided Attention of some of the moat' tolented 
Men in the Country. 

I have, tsc. 

(Signed) E. P. Smith, 

Acting Commissioner. 


. , W. O- Kjsden Esq. to H. B. Haubington Esq. 

(No. 88.) 

Zillah Morailahad, Sessions Judge's Office,. 

^ ^ 0<H;eTuber 1888. 

I iiAVE the Honour to acknowledge the Receipt of your .Lett»‘r, No. 1,507, of the 27th 
ult., culling f<jr a Ucply to your CJircular L(rttor, No. 288, of Iho 24'th March last. 

The heavy Duties of this Jurisdiction previuiUsl rruj from pcinising the projjosed Penal 
Codti witii that Care and Attention resiuired to onahle me in suggest an^' Amendment. 
I ilierefore dul not cciusidtjr it expedient to subrnit any Ri rnju-ks. 

Fnmi the Timor of the Sect mil 1‘aragrapli of your liCtter (»f the 24th March, 1 under¬ 
stood the Court only reijuircd a spisMly lb*]»ly, siioold T Imvc had Suggestions to oiler on 
the Points noticed in the proposed Code *, heniv the Clause of the apparent Delay. 

• 1 have, &c. 

(Signed) W. O. Kei>t:n', 

Oilieiating Session Judge. 


A. P. CuttRiE Esq. to II. B. Harrington E^^q. 

(No. 2.) 

. Zillah Ktawah, Judge's Office, 

10th January 188*1. 

In re]>ly to your Lcttera under Date the 21th Mareli .and 27tli Noxomber bust, I have 
the Ibmour to'state, that, af!(‘r a Perusal (*f the pio]»‘sed iVnal Code, no Suggestions 
occur to mo on the Points noticed tlu rein. 

T liavo, &:c. 

(Signed) A. P. (h'-RUIK, 

Officia ti tig .T udge. 


J. Dl’Nsmuue Esq. to H. B. Harrington Esq. 

(No. 1011 .) 

Devvanny Court, Zillah Allaliubad, 

Sir, 80th November 1888. 

I TlA\ K the Honour to ackiunvleilge the Receipt of y«>ur Letter, N*». :hs 8 , dated the 24 tli 
of March last, and of its aiiuexe<l Encl^^sures, ri*g:ir<liiig the ]>roposed Penal C^)dc. 

2. 1 beg to state that 1 have no SuggestioiLS to oiler which 1 c*ould in any way deem 
ail lniprovemoi\t of the proposed Code. 

I have, &C. 

(Signed) J, DrxsMUilE, Judge. 


G. P. Tiio-MrsoN Esq. to H. B, Uarrinoton Esq. 

(No. C.) 

Dewauneo Ailawdut, Zillah Goruckpoor, 
Sir, 8th January 1S8!). 

As from the* Tenor of the C’ouvt’s Circul.ar, No. 388, uiuler Date the 24th <»f March last, 
ami of Mr. MangU''s Letter which ivas annexed, it apjioars <»ptu»TUiI with the Officers of 
Govenniieiit to .filer lU' n«)t any Suggestions on the Penal Code, 1 would under this 
Jmjnv.^siou beg L' be excused from giving any t)piuion in the Matter, first, because to 
oti'er .‘111 t>piniou upou so costly and laborious a Work con.siderable Time must be 
required, and, secomliy, bccausi^ i have not that Time to afford without Detriment to the, 
Dutie.s of my (.>ffice. 

2. 1 shouid have stateil thus much befort*, but until I received yours of the 27tti of 
November 1 was n<.»t aware that an Answer was requisite. 

I have, &c. 

(Signed) ' G. P. THOMraOK, Judge. 




ItOMOWOW 

ZQIaIl jrounpcMtr. 

Sir, 29th December 18S8. 

In reply to ycmr letters, Noa. 383 and 1,514. of the 24th March and 27tU Nownibor 
last, reMEpitrinff my Opiniou of the proposed new Urimimil Code, 1 beg leave to assure tln' 
Court tiiat the Duties of iny Clffice have not afforded me I^ei^sure f<jr such a Task as the 
important Volume triinsmittod with your First Letter must nocctssary eutiiil upon any 
on© who would undertake to examine and record an Opinion upon it j I h»vo nnirf'Hiver 
the greatest DifBdence In my own Quid if icJit ions to judge of such gnivtx Matti»rs, vr to 
offer an Opiuion which Winjhl be wi>rth tl»e Actniptani^e of tlio superior Authorities. 

2. As Persons of far gi^eater Kxporience, Acquirements, and Knowhrtlgo than 1 ean 
^iiatter myself 1 poascss have been ap]ilied to for their Sentuueiits, 1 eiirut^stly trust that. I 
may he held excused from iiitrudiiig my Opinions, wliich, while tlio Prepuration t'f 1 houi 
will interfere materially with the Di5>charge of uiore priissing Duties, would most probably 
in the £nd be siij)erlluous. 

I have, Sia 

(Signed) D. B. Mouutf>;on, 

Sessions Jiidgfi 


It Bell Estj. to U. B. TLiiunNOXON Esq, 

(No. 301.) 

Dtjlliie, IVIagistraie's OlJii»e, 

Sir, 20 tii 1 h*<:<*inl»»'r 1 .S 3 .S. 

I HAVE the Honour to aokintwledge tlie Receipt of your J^'iter, No. R/i J-.'l, flaii d Ha* 
27 th iiltiriiM ; riiel in r*-|)ly to r(*ijuf.st tljat you will express to the iny ivegri f at. 

ha\'iie^ been uuabJ-,? hillieJto to obey the (>rdt;r contaiiKMl in th<*ir t.'ircuiur dated (he 
^ttb ol‘ Mareh • 

2. 1 ri*<*oiv«**l ehor^e of tlii ^ Distri<*t on tlu' Ist fd* July, evi'r since wliieb Date my 
Tine' lias been in a gn ai iiieasiin* ooeupied with iiiq>ortiiLnt Duties inl.ruslH'd to im* by 
the <joverni!ieiit, in a Jnitiou to tin* current liu^inf'-sH of the Ma.gistrates aiul C.’<dleet,t)r"s 
Office, J liave been unabl : t<» <lo iiiore tlitiii ghun-e ha.stily iiver a few of tlie bav/.-. 
which arti trorjiained m t)e' < ‘ode ; and it is ijiipt».s.‘-.iblo ff»r* me to n*<*ord any t)pliiion as to 
the Merits i>f tin* wbftle until 1 shall Jiavt* had Leisure to j^eru.se jiinl eon.dder it wit.li that 
(?art! wliicJj so important a Quti.^Lioii diMuaiids. 

I liavtf, 

(Signed^ jt. Bell, Magistral**. 


F. r. Bllleh E«q, to H. K IfAjiKiNOTox 

(No. C.) 

ShujehanptK>r, Magistrate's t'amj* Puluin. 

Sir, Ittli l>e<*ranber J.'SoS, 

i flAVK the Ilf»nour to ack:u»\vh•^lge, the Ree«‘i])t of 30111 * I^iater. No. Lo^H, d:i(eij 
27 th ultinn) ; iunl in ri'p'S' to stjite, that i»u refaring to yt>ur |j<*tb*r, No. ;jS3 dated l he 
24tlj Mareh last, I do uax, find that 1 Wii-s called on for aifV R<*plv to the saire*^ bu( had it 
left to ijiy Option to otbir ,* 103 ' Sugge..'>tion.s which inigl)t oecur to ire* a,ft« r a e;u* (id 
Perusal of tie* [irop»»sed P<ma) Code.. 

2. It seems to me that Exjs*ri**nee alone can <h‘ctdi* wla ther the f\id<‘ is lia e ) <.ri 
©ound Prineiples, and I confess 1 liav**.; n«>t y*it given it that t ^m^>der.*^t ion, ij*n‘ am I able 
to do so in the mid.d. of my j»re.s#nt Dutie.s on tin; Oielh I'roritier^ so as to qualify myself 
€*'tT the Task erf di.s<iussjng its pr^ibablo Meiil’^ In d«*tal] ; :ttid perhajjs wltat J <^'>»uld on 

tin; Subject will liave been already suggesU*d to the C‘>urt b3’^ </t!ier moi tj e.\perji*Te'i*d 
Magistrates tJiari int’M If. 

I liave, 

F. P. Brj.i.rn, 

OlHchiting Magistrate 


J CraiNE Esq. to H. B. Harrington Esq, 

(No. 10.) ^ 

’ Etawah, Magistrate's 

Sir, 29th January 1839. 

In rcfdy to your Letters, Nos. 383, of 24th March 1838, and 1,526, of 27th Nf^^'ml er 
1838, I have th© Honour to state, that from the slight Examination that J hii^a* h;ul 
Leisure to make of the Penal Code, provided the Necessity of «o grtsat and gerierii] a (yliange 
be unavoidable, in order to attain toe Obiect, a Code applicable to all Classes:-, uo Suggea- 
(263*) 3 £ 4 tions 



iioA3 oooor to me n^gardlng ony Fart of prc^posed CkKie of Xaws whicb would domrre 
the Attention of the Court. 

I havoi Aol 

(Signed) J. Cuxnfi^ Ibigiehhete. 


J. C. Wilson Esq. to H. B. Harrinoton Esq. 

(No. 3.) 

Zilla Cawnpore, Magistrate's Office, 

Siv,, 11th Jtinuary 1 839. 

In reply to your Lettors, iinrler Dates the 24th March 1838, No. 383, and, 
27th Novemlier 4838, No. l,o3+, I regi*ot to be compelled to state my Inability to comply 
with the Requisiticin therein conUune<l, In the Manner it ought to be complied with. 

2. It would be an easy Matter f<jr me to fix on One Claipter of the Penal Code, 
and having made Home (jt^innitMits thereon, to forwar<l tliose Comments to you ; but the 
Coui*t requires an Kssay (»n the wliole Code- fr<jni Beginning to End, and such an Essay, 
tliileas I altogether iH!gle(!ted my very responsible and harassing Duties for a Week, and 
gave to it my sole undivided Attention <luring the whole of that Period, I could not 
write. 

S. Trusting that the above will be considered a sufficient and valid Excuse, 

I have, &c. 

(Signed) J. C. WmsoN, 

Officiating Mxigistrate. 


J. J. W. Taunton Esq. to II. B. HAiiRrN(;TON Esq. 

(No. 393.) 

Hiimeorp(»or, Magistrate s Office, 

Sir, tith Jl(*f*em)H.T 1838. 

Ill reply to your Letter, No. 1,53(>, of the 27th ultimo, 1 do my self the Honour of 
informing you, that I am not prepared to make any RtMiiarks or oth^r 11113 ' Siigge.stioiis 
oil the proposed Penal Code, a Co[) 3 ' of w’hieh iute«»mpanie<l your Circular of tlie 
24til March lust. 

I liave, 

(Signc^l) J. J, W. Tal nton, Magi^tratt*. 


R MONTCJOMERy Esq. to H. B, IlAnniXr.T^JN Esq. 

(No. 442.) 

Mngistraf (‘^s Office, Zillah Allahabad, 

Sir, 21 st December 1838. 

In reply to j'our Letter 27th ultimo, requesting m 3 ' Opinion on the proposed 

Penal Code, I have the Honour to inform you, tliut rny numerous Duties prevent me 
giving the Atttmtion roqiiisilo to t*nter iipiui so important a Subject, and that I am not 
therefore prepared to give any Opinion thereon. 

I liave, Szc\ 

(Signed) 11. Montgomery, 

Ufliciating Magistrate. 


• W. H. Woodcock Esq. to II. B. Harrington Esq, 

(Ni>. 501.) 

IMirzapoor, Magistrate\s Office, 

Sir, 7 th December 1838. 

1 iiAVF. the Ilononr to acknowde<lge the Rect^ipt of the CouH’s Orders, cinuinunicated 
in their C'ircular Letter, .No. 383, <1fitcd tlie 24tli March, rcH|ueKsting in ;3 Opinion on the 
proposed l\*nal Cinle ; and to state in re]jl 3 ', that the Subject has not received tliat Con.vi- 
deration which would warrant my giving an Opinion on the Subject. 

I have, &:c. 

(Signed) W. H. Woodcock, Magistiwie. ^ 


F. R. Davidson Esq. to H. B. HabringtoIt Esq. 

(No. 363.) Magistrate’s Office, City of Benares, 

Sir, 11 th December 1838. 

I HAVE the Honour to acknowledge the Receipt of j'our Letters of tl^e 24th March and 
the 27ib uliimOj requesting an Opinion the profK»sed Pena^I Code. 



( ^ > 

MyinM is m €»oeupied by tli^" eoiTeiit Bosiiim of tlie Magl^itrAio's OfBoe 

and my other Duties, that I have been unable to devote any Fart of it to tlie inip 4 vrtant 
Sul^ect under Consideraiton ; and as any Opinion formed and ofTered under Ctr' 

cdmstan^ would l^e crude and without VaMn, I trust that with referouoe to Panignvpli 3 
of Mr, Secretaiy Mangles' Letter, and F^ura^aph 2, of yours of the Slfth iKarcb, I luuy he 
excused from entering upon the Question. 

^ I have, 8ic. 

(Signed) F. K. Daviuson, 

Otfu-ialing Magistmto. 


D. F. McLeod Esq. to H. B. Harrington Esq.' 

fNTo \ 

Saugor, Office of Principal Assistunt Coiunussiimcr, 
Sir, 18th ffnimaiy KSJID. 

I HAVE the Ilonour to ackuowle<lge your Ix^tUirs, No. 38?1 the. 21*t!i Man h, and 
No. 1,548 of the 27th November last, rtspiiriiig from me Suggestions in regartl to t!ie 
proposed CVule ]>repare<l and ]>ublished }>y the Law (Joinmissioners. 

2. From the Tenor i*f llie First of tiiosc TjctU^rs J had ooiisiileretl tlic Traiisiuissitui <>f 
t)ie Suggestions in question to bo quite optional ; and now that I have been again 
upon f(»r tli*‘m I am imalde to otfer any, in iwliUtion t<» tluvso given by nu*, on the ibMpiisi 
tioii (;f tlie t\iJi 2 missioiier.s, on several sjMXrifie Subjects, previous to the Prejmraiioii of the 


T w<»uld, liow» \er. re]H‘at the ()j>iiiion whieh I then expressc‘d, ttaii to f-oiisiiliM* 
Adidi ery exelusiv ely a rivi) Olfeiu^e is eal<*iiJiiied, in as far as CV»urts<\in )ia\ean Inthiein-i* 
on the Morals of a People, to pro<luc:tive of Injury, and oj»jh>s€s1 iit ilie same 'I'iine <«> 
the Fi^eJings and Seutiiiieiitx of the most ivspeetahh^ Part of tlje (.*ommiituty. 

4. Having ndurmsi from a Nin** Months Lisive only in tlie M<»jith of May, (•» lako 
t’liarge of this l)istri/*t., t)i** I>iit.ies of whieli w«*r<» new to im% I regrot. that the I*r4‘ss itf 
Matters demanding my AtU*ntioii lias iiot«allowed <»f my rea.<Ung tlie i 'ode witli the Atten¬ 
tion rerpiLsUe, befr»re i ej)]\iiig .satLsfaetoriJy to your Re(piisiti<m ; an<i tie' alM»V'<* is i h<' «ml\' 
Point M hieh has so prominently cngage<l my Attentiou a.s to imluee iia? to otfer it llemaric 

r have, &e. 

(Signed) j>. F, Mdj:o]>, 
Oflie/iating Princijial Assistant C’oinmis' ionei-, 


G. F. Fk.\n<;o Esq. to H. B. IIarrinoton Ksq. 

‘ ' Com»rii.4.sjon<?rs ()llie<\. First Division. 

Sir. St.h !>ee«anber bSo-S 

In reply to vour Circular Letter. No. 3K3 of the 24ty Marc'Ji hist. I Jiavo* the Ilfjnouj 
to stilt*- my Ojiiijiiin that tlie new JVnul ( airle is admirably adapt/<Ml for the Administration 
of Justiee in India. fui sur. a t^ale cars jiorvsihly be, *‘.x]»eeb!d to effect that (»bjeei. 

1 have, &r.c. 

(Signed) U. F. Fhanoo, 

Cdliciatiijg (’oiTi2nIs:dom.*r. 


T. T, Metcalfe Emp to H. 13. IlAHiaNOTON Em|. 

No. 18 Delliee, (Commissioner's Office, 

Sir, 7tJi Janmiry 1 H3f). 

In’ y 4 »ur (Circular, No. 3S3, under Date tie* 24th March la-st, J have b#*4*n direct'd, in 
common with fjtlajrs, to ?,uV)mit any Sugge><lioii.s which rnav o*-fijr to me n^hitive t^i the 
proposed Penal (‘-Kie pre])art*d by the Indian J^aw Coirimis^ioiiers. 

2. In reply, T ha\ o the Honour to state, tliat after a iiai’t.duJ and aiUmtivc Perusal of 

the Document. I am not of any Dcfi^'ts reipiirkng particular Notice ; an*i indeed, 

considering the high Authority from wdieiax* th*» (J«k1c has emanated, any individuiLl 
Functionaiy must feel exceedingly diffident in reconling an Ojdnion having for its Obje^-t 
the Emendation of a Law the jinictical Effisets of which liave not yet Va^cii felt. 

3. In one respect, luAvever, all will concur, for all must acknowledge the Superiority * 
“which the contemplated Code, from its cotKlcnsed Form, pfissessen over the voluminous 
Record now in force for the Administration of Criminal Justice. Of its intrinsic Merits 
it would be premature to form a Judgment until it has borne tlie Test of Ex^Kudonce 

I have, &c. 

(Signed) T. T. Metcali-i:. 

I,,, Corniiifasfoncr, 
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J..Datii>0ok Sbq. to H. B. SUsanraioN Saq. 

(No. SY.) Commisuoneir's Offioey Sd^of Banilfy Divimon, Cwnp Nelitoilf, 

Sir^ December 1838. 

I HAVE ilie Honour io adaiowle<]ge the Receipt of your Circular Orders, No. 383 of the 
24th March, and No. 1,495 of the 27th dltimo, directing me to fjubmit my Sentiments 
ui»on tiie TointH noticed in Mr. Secretary MangW Letter of 12th February 1838, regard¬ 
ing tlin proposed Poiuil Code prej>ared by the Indian Law CommiHsionerH. 

2. I liavc read the pri>j»osed Code with Attention, in conjunction with the Body of 
C rim hull'Law at prasont in forcfi, and have attempted, as much as the little Time at my 
Di.spo.sjil from m^gent Dutic.s w(.juld permit, to test its Provisions by Comparison with the 
social Circumstiinces of their intended Application ; but the Survey has been of too limited 
a Natuie to warrant my forming very definite Conclusions on the Subject. 

It appeiu*s to mo, howev*’‘T, in the best Judgment X can form, that the Substitution of 
the j)roposod Code I’or our Regulations, ilian which it is at least no . leas complete and 
intolligibh), lunl inu<.*h easier of Ri-Jorenco, would be attended with little Inconvenience m 
regards daily T’racjiioci; and with reference to its satisfactory Development of Principlas, 
Exiictitudi; of Definition, and clear Division of Subjects, tliat it would prove a highly 
instructive Manual of Criminal JurLsprudence, and a more certain Standard for adminlM- 
vtg^lng its Law. 

I have, &c. 

(Signed) J. Davidson, 

Officiating Commissioner, Circuit. 


W. COWKLL Esq. to H. 13. IlAiailNOTON Esq. 

(No. 923.) Dewaniiv Adawlut, Zillah Bareilly, 

Sir, :Ust Decomber 1S38. 

1 HAVE the Ibmonr to neknowletlge the Rcicoipt of your Circular J^etter (No. 383), dated 
the 2 Hh Man^li last, an<l of a subHoquent Comi'nunicration (No. of the 27th ultimo. 

2. I am sorry to say that Want of Ijoisuro has jiniventcfl me from perusing the Peiiiil 
Code pTe]>ared by the Indian T«aw Conn nissi on era with that careful Attention requi.site to 
form an Opinion <iu the Merits of a l,%)mj>iiatioii of so iin]K)rUint a Nature ; but from a 
nunsory Review I can find nothing to <»bjcct to a Work intended for the Guidance of ilie 
Legislative Functionaries of British India. 

I have, «&rc. 

(Signed) Wm. Coweix, Jmlge. 


O. Mainwauixo Esq. to H. B. Harrinotox Esq. 

1 No. 233.) Office of So.ssions Judge, City of Benares, 

»Sir, r‘,, bth December 1838. 

I ICAVK tiu' Honour to acknowege the Receipt of your Letter, No. 383, iimler Date the 

2 M\ of March last, with its Aceompaniments, regarding the proposed Penal Code pre¬ 
pared by the Indian Law Coniinissionera. 

2. I 'on.siihiring tlui very little Time I have been enabled to spare from my usual official 
Advocations to dovobi to tlm Study of so important a Work, I c«annot divest myself of the 
Feeling that it would be extremely pre.siimptuoufl in me to oiler an 3 ’’tlimg like Critici,sm 
«»n the ]>arti(‘nlar Mt»rits or Demerits of a Code earefully conijiiled by Individuals ho 
C‘mineatly (pialificd for the Task. I beg, however, to state, for the Information of the 
f'onrt, that a very attentive P*TUsal of the proposed Penal Code has led me to the Con¬ 
clusion that the Adoi>tion of it as Law', as it now' is, would be a very decided Improve¬ 
ment on the existing System, an<l that w'ith reference to the Constitution and Usfiges of 
this Country, it is well adapted for general Practice in the Administratiou of Criminal 
Justice. 

I have, &c. 

(Signed) G. Mainw'ARING, Sessions Jmlge. 


0. Blunt Esq. to H. B. Harrington Esq. 

(No. 17.) Moradubad, S. Division, Magistraqy^ 

# Sir, 18th Dectunber 1838. 

I HAVE the Honour to acknowdedge the Receipt of your Letter calling for a Replj^ to 
^'Oitr Circular Iiotter, No. 383 of the 24th March last, regarding the new PeniJ Code. 

2. As from the Tenor of the 2d Paragraph of your Letter, I considered that a Reply 
was only retjuired in the Event of my wisliing to afier any Opinion on the CJode, I did 
not immediately reply to it. 

3. I have perused the Penal Code, but my official,Duties liave been too heavy to allow 
of my giving it that ^are and Attentioii which I de^ed requisite, before Lcould offer to 

pronoance 



prcmoimo^any Ujnnioii upon it As fiur «a I aiA competent ot from perasiDig it/ 

the CoSe appears baaed on the most enlightened Prinmplos, and iJli^ractical Application 
of it would eonihr much Benefit to the f^imtiy. 

I liave, &c. ' ' 

'^(Signed) Geo. Bi.itnt, 

• Ofilciating Magistrate. 


^ W. H. Deane Esq. to H. B. Hahrington Esq. 

(So, 171.) Moosuflcrnuggnr Magistracy, 

Sir, 17th Di^^cmlx?!’ 1838. 

In reply tuyour Letter, No. 1,520 of the 27th ultimo, I have the Hotumr tostaU*, for the 
Information tif the Court of Siuliler Nizanuit Adiiwlut, that I have diligently ikm'uhcmI the 
proi> 08 ed Penjil CVhIc, and hesitate not to ofler it an my Opinion that the OiH^ration of 
the profiosed Law will be attended with the greatest Advantages to all Cla-sse^ i»f S^jciely 
fn India. 

Without the fictitious and ingenious Nonsense of the Law of England, the new Penal 
Code ap[>ears to me to be based uj>on c<iually aound Principles of substantial J iistiee. 

1 hiive, &c. ^ 

(.Signed) W. II, Deank, Magistrati^^ ^ 


G. F. Harvey Esq. to H. B. If arrington Ksq. 

(No. 7.) Allyghur Magistralc’s Ollioc, 

Sir, 7tJi ^ J83S, 

In reply to your Letter, No. 1,521 of the 27lh ulliino, I have the IfoTmur to suy, that 
the Delay which has o«*curred in arknnwlrdging yuur pro ions (‘^ireular Lr'tl,c*r, No. 383, 
under Date tlie 24:th March hist, has arisen IVom the Supposit ion that Ojtinioiis uoou 
the pri»]M)sed Penal Co‘le Averc not iirgenily ve<piired, l.mt that it was left to the Maglsr 
trates to furnish them as Leisure and t>pj^>rtuiiity oix'urred to h>nn them. 1 regret Xa> wiy 
that tins Leisure lias not oceuiTcd to me. 

During many Periods of the ]>iist Year I liavo been perforiniug the entir<! Dutie*^ ot 
both Ofiiee.s of Magistrate and (.Ydlector of thi.s District (Muring the Jllmsss or Absence 
of the Joint Magistrate), 1 eini thereii>re unable to submit Dpinirms in detail. f have. 
liowev<*r, perused wnth Attention the prc»po.sed Ccnle, and rmled J^oint.s for further 
Ih-mark. 

1 incline t-o the Belief that if immediately einuded inU* Law it wouM have a beneficial 
Eflect upon the Administration of Criminal Justice in Imlin. 

To furni.sli tletailed Ih'inark.s upon every CJiuptf'r would, I conceive, occupy inoiv. of the 
Time of the Magistrates than can be fairly accorded, with <.7onniilejiit ion for their other 
Duties. At the same Time, if their Aitxuiiioii was calJerl i«» the Disclcs.*^ion of any pur 
ticular Chapter or Portion of it, and tliev were furni.slnsl wilh Queries, the AnNW4'rs to 
whhdi would condense their OpinioiLs, or if there arc any particular Points iipiui which 
0]>Jiiiona are required, I conceive tliat mu<*h Dtd.nil wt»uld b<* got rid of, and Tiim* .saved. 

There is inithh Discjretion left to each CV>urt in Mattf»n- of I'linislimerit, aii*l I am of 
opinion 'considt^ring llit; Princjple.H and Definitions to b<* for the most pai t iindfuiinblc) 
that there arc no Defeats the non-.-^upjilying of whieli w<»idd have. in juric»u<( (‘onsc- 
quei»C 4 ‘s to any Party likely to come umler thi* of thi.s KmietimMit, and wdi'n li 

might not more cfiiciciitly be KupjJied as Oc<raH!fin for diMjus^ing tliem occurred during tlje 
working 4>f the Co«le, 

I will endeavour to prepare a fe.w RcTiiarks upon parti<'uh\r Points shr#r-tly. At 
I can only plead tlie Fact, that iny Time is entirely officially ot*eiij»i»»d, and submil^ in 
reply to the Court’.s Call, my Opini<»n a.s a whole in favour of tin* prop(j.-»e<l p4*naJ C^sle, 
Copy of wliich aocumpanied your Letter. 

I have, &;c. 

(Signed) tJ. F. Ha RVi.Y, 

Magistrate. 


F. H. Robinson Esq. to rhe Register to the Nizamitt Adaw'lut, Aixahabao. 

(Judicial, No. 200.) 

Sir, Fumickabad Magistracy, 18th December 1838. 

I 'HAVE the Honoiu' to state, with reference to your Circular on the Subject of the • 
Oruninal Code, that I have no Remarks to offer worthy the Attfmtion of the Sudddr, 
unless an Ex|Mrefision of a very high Admiration of that Compilation may be taken 
be so. 

I have, &e. 

(Signed) F. H. Robinson, 

Magistrate.*. 
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!.'+th Mar<')i IH.'JH, 
No. JW3, 
Nov. IH3S, 
No. 1,496; 


E^'Wiijcot Esq. to H. B. HiBSiKOTON Esq. 

(No. 59.) Zillah Qhaaseepoor Magistrate's Coiirii 

gir» 4th February 1839. 

I HAVK the Honour to acknowledge tha Beceipt of your Letter, No. 1,541 of the 
27th Nf>veHiher 1838, calling my Atteiitwn to a Circular Order, No. 383 of the 24th 
Marcdi 1838, requesting iny Opinion on the proposed Penal Code. 

jbVom the Time this lleport h;i« be<jn due, and from iny having so very lately joined 
this District, I hoj»e I shaJl ihjw he excused from entering into any minute Detail and 
Opinion on its several Provisions, as the doing so would necessarily take much more 
Time than* could probably l)c allowed with reference to the Time the Kt^pori has been 
due, and also more ExfH;rienc(^ than 1 can pretend to possess, with luiy Hope of making 
SuggeKti<inH which would not have already occurred to others much letter adapted thou 
myself to sucdi a Work. 

I am of opinion, Iicjwcver, that little Difficulty would be experienced in carrying this 
Code into inmiediate Operation, and tis a Book of lleferencc, at any rate, it must at aU 
Tinu;s j)rove most useful. 

Wh(!n iu;tually in nperatinn, there would, no doubt, be Points requiring a Reference ; 
but tlicse woyld present thomselvcs with much gieater Force at that Time than they 
could at present, ami with a bettor Hope of Remedy being applied. 1 obsc‘rvc a Provision 
for this is made^ in tht; Prehice Report submitted by the Jjuw Commissioners. 

The Illustrations undi^r eaf:h Heml are very minute and clear, and cannot fail of 
aifonling much AssistjirLce in Cases of Difficulty ; and, although at first it would jierhapB 
give more Trouble, J f<*id convincsnl that after a short Trial the projwsed Cotle would 
be found to afTord a better iiiiie of Guidance and Practice than our present Regulations. 

I have, &C. 

(Signed) E. Wilmot, 

Officiating Magistrate. 


R. N. C. Hamtiton Esq. to ff. B. Harrington Esq. 

(No. 106, Executive.) 

C/OinmLH.sioners Office, 2d or Agi*.‘iJi Division, 
Sir, 12tl» December 1838. 

1 iiAVf: the Honour to submit, in reply to the Requisitions cMUiveyctl in your Letters 
noted ill ilie Margin, the aniiexed Notes on the jiroposed Penul Code, which 1 beg may be 
laid bef'>re the Court of Nizamui Adawlut. 

I have, kc. 

(Signed) R. N. C. Hamilton, 

Ofliciatiug Commissioner. 


Notes on the proposed Penal Cooe. 

(3iapter II. Clauses 41 to 46 inelu.Hive.— “ Tim Oovernment of the Pre.«iilency is the 
Term u.scd. Tliis exrlmlrs ‘ Mm (5i>vernor General of India in Couneil.'\ Would it not 
be more consonant with cstablisluHl Cu.stom to vest tlic Powers conferred in tliese Clauses 
in the Hands of the Supreme Govenumuit ? The Attributt; of Mercy belongs to the c;bief 
ruling Pow'er, ami there .seems no Reason for excluding the Govx‘mor General of India in 
(Nmneil on this Geetuiioii. After the Word “ passed,” in tlie First Line of Clau.se 41, the 
Sentence might run, “ The Gov<*ruor General of India in Council, on a Rocoiiiinendation 
“ from the 0<iveruiuent of the Presidency and a .siinilai* Alteration in the subsequent 
("'lauses. 

Ctau.se 54.—A is seuteuccii to ])ay a Fine of 1,000 Rupees, and does not Is he, in 
default of Paymont, only to sutfer Jisevcu Days Imprisonuieut ? The Case may not 1)6 
puni.'^hable by Imprisonment. 

CUauso 57.—May ii ZeiiiiiuiaiToe, the Property of an Offender, or his Shi\re of it, be sold 
imdi'i- ibis CMiuise ? If so, by'tlie Magistrate, on Application to the Collector, or how ? 

('huptor V. Clause 100.—Ought not Words fixing some definitive Individuality to be 
usimI ( “ Wlmove.r, being a BHiish Subject [or Subject of British India], wagesAVar, &c., 
“ shall be {)unished by Death.” I'ho Rulers of Foreign indemindent States, any more 
than those of France or Russia, cannot be declared liable to Death for waging War, yet 
the (.'lause lus it stands coiupi-ehenda them. 

i ’lause 115.—The Pi ivileges of Asylum appear to be infringed by this Clause. Subjects 
of neighbouring Stato.s cross into our Territory, driven by Oppression, Misrule, or the 
g^OHs Exjuttioiis of the Native Agents. They may return to their Villages across the 
Border, to bring off their Property. Would they commit a Depredation within the Mean¬ 
ing of this Clause ? 

In Fumickabad the Oude Subjects live within our Border. They cross the Frontier, 
and bring over their Cattle. Are they liable to Punishment ? 

Chapter Vlll. Clause 150.—The wearing a JBoi^e or carrying a Token resembling 
a Badge or Tcken used by a.Police or Revenue Omsev is under certain CHreumstanecs 
punishable. It belioves the Government more than ever to establish a uniform Badge 

or 
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or Garl>, fbr that whioh may be unlike in oaote Dbtiiet may be eaaetly like in another, so 
long as the Form is kft to the Taete or pnUio Servants. ' 

Chapter X. Chuiae 19S.*-»Might not the Introduction of the Word. “ destroyg" after 
** oonceab^' in this Clause be ^vantageous ? Jewels and Plate are constiuitly bn^kexi 
and melted, and tliis Act, though culpable, k not within the Meaning convey^ in the 
Terms ” removes, conceals, delivers to," kc, * 

Clause SOL and sundry Clauses.—TLie Escape of a Civil or Hevenne Piisoncr, that is, a 
Person not detained in pursuance of a ^entente of a Court of Justice, is not made punish¬ 
able by these Clauses, or l»y those in Cliapter XI. 

Chapter XTI. ClaiLses 230 to 234 inclusive.—Are Copper Pice, which are the Currency 
of the Country and issiied from tlie Government Mint and Treasuries, Coin within the 
Meaning of the Clauses in Chapter XII. ? • 

Clmpter XIV. Clause 2C0 makes the offering for Sale as wholesome any FmxL know¬ 
ing the same to l>e noxious a punisliable Offence. A Clause em}KJwenng a Magistrate, 
on receiving Information that a certain Person is soiling noxious Food (ilamage<l Grain 
and the like), to assemble a Jury, and in the event of their finding the Food to be 
noxious, to destroy in ]>u!dic nil such noxious Fotnl, Kcems requirotl 

Clause 2G4.—Under this Clause must the Oonservaiicy Department in Towns and 
Cities be protected ? It makes, however, only the Proprietora of Projie^ in posstvwion 
punishable. Why not include the iictual Perpetrators of the Nuisance? flie fonnor may 
be be^'ond the Reach of the Magistrate, the latter nut so. 

Chapter XIX. Clause 37G.—I beg to tmiiHcribe an F-xtract, Paragra])hs JO and 31, 
from my Police Report fur the first Six Monti is of 1838, Clearing on the Subject of this 
Clause. 

** There is a great Difference in the Opinion of Magistrates ns to wl)at Degree ParAgraph 30. 
** of Violenet? or Assembly eonstitut^'S the Crime of Diicoity. It is assertt*<l by some that 
“ any Numl>er of Pers'iiis attacking a 1 Louse with a View to jduudtir is Dacoity ; otJiers 
” consider tliat to constitute the Crime m[uiwjs a lar'i;«* AHSoinblage or Gang of Persons, 

“.armed, acting in contrrt, and directing an Attack which has Ih‘«*u planned and 
** matimsl; whilst oUutm considtM* an*Attack on a House, Dwelling, or SU)re. recpiisite 
“ to constitute tlie Ch-ime, and that an Attack on the Pmtai on the Road is a Highway 
“ R(>bbery. C’lause 378 of the proposed Oule defines Dm^iity thus : Where Six or 
“ inure PersouH conjuintly eoinmit or attempt to commit a UoVibery, or where the whole 
•' Number of Persons conjointly committing or attempting to commit a llobbcTy, and 
“ Persons present and aiding such (NanniLssioii or Attempt, amounts to Six or more, ever}' 

** Person so ctunniitting, attempting, or aiding is wiiil to cfaninit Dneoity.' In this 
“ Definition it is not required that the Parties be armeil, or that any Violem*e l)e committ<id. 

“ Sii])jx>.sing that Six or Seven iV.rsons arc luresUxl in an Knclosure at Night, who can 
“ give no Account of themselves, may they be put on their Trial for an Attempt 
“ at Dacoity, and be lialdc to rigorous luiprisoiunent for a Term not le.ss <bau a Year, 

“ which may exUmd to Seven, and also to a Fine, provideil an Indivivhml will only 
“ prefer the (Charge ? The Definition of tlie (^nine as given by this (Mausi; will change 
the whole Feature of our IVdice Returns. The St}iteim‘nts will show a vilsL Increase 
“ in a eVime which has lately been view'cd as re^pjiring special Means to put down, and 
whicli inde<)d w'ill wsjiu to appear, under tlie proposed Definition, increasing, iiiHtead of 
“ yielding to tlw* H]s‘cial Measure wbicli may be emu-ted.'' 

“ There can be no Ibiavm why the Union of Six INa-sons for illegal j^eis, when provfvl, I*arn^rnpli 3/. 
“ should not Vie ns s«*veraly punished as re(|uiHite ; but that that Number assfmibletl, un- 
“ aiteudiHi wdtli any aggravating Circumstance, should constitute the (Jrime <»f * Diwoity,' 

“ does seem uinieees.sary. Penal EnactmeiitH always are, and must very pro])(‘rly be, 

“ strictly interpreted Eith(;r the ()ft*ence c}jarge<i is a Crime, or it is not. It will Iiardly 
“ do to leave to the Magistrate a Disfjrction bi alter or interpret a Ijiw ; yet such will 
“ be the Csisc if the Clause; goes forth as now drafted." 

Chapter XXIII., Clauses 4(53 to 465 inclusive.—Tliere is no Law of Apprentieftship 
amongst the Contracts*. Such a Law is much rwpiircd. The following Extiact is triin- 
8cril>ed from my Poliee R(;port:— 

“ The Oiiardiansliip of Infants is a most iTn])ortant P^art of judicial and magislcrinl JJ* 

“ Duty, and all Engagements connected with it should be coiwlueted under tlie imiiiediate 
“ Eye of the Executive, and liable to the Surveillance c*f the Magistrate. Wdio arc 
“ more Helpless than this Class of the Community ? and those who undertake their Care 
“ may, through Neglect, cause infinite Misery and DiKtreas, and ought to be bo placed with 
“ reference to the Magistrate as to be obliged to discharge tlwjir Duty." 

Dawk Contracts, or Contractia for the Conveyance of Mails, seem to me to ref|uire to 
be noticed in the Penal Cwle. 

“ I take this Opportunity to suggest, that the Contracts for canying the Mails rn/uh? Pamgraph 49 of 
“ by Government and the Govenirnent Contnictors l.ie marie specially cognisable under Poiicr If t port. 

“ Clause 463, Chapter XXTII., of the Penal Code. There is now a Case of vast Import- 
“ ance under Discussion at Agrah. The Contrac^tor on tlie Bombay Ibmte, undu* the 
“ Postmaster, lias subjected himself to such a large Amount of Fine during Two Monih.s, 

** on account of not keeping his Time, that the Deputy Postmaster is desirous of making 
“ Mm either perform his Contract s^cording to its Tenns, or relinquish the Contract, and 
“ enable him to make dtW Arranipfmeffta. The Miunbitrate considered the Matb:T oh 
(263.) 3 F 3 “ One 
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** One only cogtiiaiable by the CKvil Law, and that the Provisions ef Begnlatioh 7, I8ld> 

did not apply to Contracts of this Description.^ I am not informed of tlie Course the 
** Deputy Postmaster projioaes to adopt ; but it is evident that unless such Contracts are 

cogiiizaDo by the Magistrates the Delays of the Civil Court will defeat all the Objects 
** of Post Oifice Contracts/' 

' (Signed) R N. C. Hamh-tok, 

« Officiating Commissioner. 

C. Fraskr Esq. to H. B. HarrIKOTON, Esq. 

(Judicial Criminal, No. 59.) 

Office of Commissioner, N. W. Territories, 
Sir, Camp Jaurghat, 7tli March 1889. 

I HAVE the Honour to acknowledge the Receipt of your Letters, No. 388, dated the 
2^th March, and No. 1,498, dated the 27tli November 1838. 

2. A.S lar as a cursory IVnisfil of the IVnal Code compiled by the Indian Law Com- 
missioners would admit of my judging of it, 1 Hhould consider it to have been framed in 
a hulllau<^ Spirit, and to embrace all OriTncs and Offences likely to foiiu the Subject of a 
judicial 1 nv<;st^ati<>n in a Criminal Co\irt- 

3. lbs Jjeiigtii b:i-i appearofl to me to allord some Grounds for Dissatisfaction with the 
Code, and* it might, 1 shfmld liorKS, be aV>ri<lged very considerably, for in its pi'esent 
volmniTious Knactinonts I stuis no Cuiinci> of an ill-<‘dncatiMl Nativt? betu^uiiing familiar vrith 
the Law ; iin<l any Kevisi<ui that woulil <lispense with the Neces.sity of so many illustrative 
Examph's of (Viinos wnuld )>4» attended with obvious Advantage. 

4. 'i'lii* cumulativo F«*naUi<*H for several Crimes has struc:k me as tending to Perplexity 

and IiidistfnctmvsH. The 4tli Cliapter, on A>>etjiu‘nt, might, 1 .should .sup])ose, >jc reia- 
d<!red uiiiu*(‘essa»y by uti Incorporation of its J^n^visions in regard to each Crime with the 
(Ui;ij)U‘rs rtilaling to tlw^ Crime, and its HO]>araio Existence Bcems likely to ertiute Ernbar- 
ras.sm<mt. « 

o. I feel Isiimd to coiifeas that I did not at lirst ilistinctly discover the Intent of some 
of the Clauses, and that Llicy were scarcely inttjlJigiblc to me, until 1 hini read the Exam- 
pU‘H brought forward in (lluslraiion of tluim ; and it avouM chmlaless }>e ])iAfei«ble, by the 
Ado)>Uou of oilier Terjns for the Definitions of Crimes, to obviate the Necessity for wuch 
lUustJ'atloii. 

t>. I iiiiist, ln>wcvtT, acknowledge iliat I do not feed myself j^repared to enlaigc on the 
Merits <if the C^ode, aii<l my Time is so fully taktm ii]» Avith the ilutios tif my Ollico as not 
to admit of a more careful and uttoutlve Exaiiiinatioii of it. 

I have, &c. 

(Signed) C. Eraser, Commissioner. 


G. W. Bacon Esrp to II. B. Harrington Esq. 

Sehai-anpoor, Jndge/s Office, 

Sir, • , Jttt November 1838. 

I HAVE the Honour to acknowledge the Recei]>t of your Lc'tter under Date 
2Uh March last, wdih its Eiiclosuros, and bog to submit the following Remarks ou the 
Penal Codi-, premising that should any of my Observations be deeineil somciAvhat too 
fro<', I hopes to 1*0 alloAVod to plead hlxem]>ti()ii from Cemsui'c under Clause 474 of the 
t.N.ide itself. 

Chapter I. 

• General OhservationB. 

2. This Chapter contains Definitions of the commonest Words, mo.st of which appear 
to mo altogether needless, such ns ** Death,'* “ illegal,"' &rc., while one of real Importance 
is 4Troneous. 1 filliule to Clause 32, <lofining a Person of ** Asiatic Blooil," under wliich 
a Child t*f an Englisiimau born in WeiUock is deprived of las Father's Rights, and A-ested 
Avith those <*f his maternal Grandmother, if she be a Nati\'e of any Part of Asia. This is 
obviously either an Absurdity or an Ovt'Tsighi. Another Definition of much Importance 
has been omitted ; tliat t»f the Word “ whciever,*" which cumnot be used in its ordinary 
Sense iu Chap. V. Clause 109, and other Parts of the Code, but should be explained to 
mean a J^iibject of the East India Company*: 

• Chapter IL • 

3. CbviiRes 43, 44. —Hero we see the Consequence of the erroneous Definition in 

t^iau^ 32. ** A Person of Asiatic Blood," that is, one whose Grandmother was a Native 

i)f Asia, is presumed to be so physically differcait feom a pure Euro{>eau os to feel little 
Annoyance from Ckinfinement for Seven Years and upwards in the Gaols and under the 
Climate of tliis Country, while tlie Government is .authorized, not only to substitute 
Transportation in the Cose of the pure European, but, to use the Words of the Commis- 
i^iou, would doubtless make Arrangements for transporting such Offenders to some 

O'-British 
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Brxtisb jpolony diii&ed in a temperate CSimate.*' Banidunent^ not in CXmfinement, 
would frequently toiha out no Puuislnuout at aU to a. Native. He ie to quit tlie Conip;uiy s 
Territories. The Inhabitant of Cawnnoro jiassos the Jumnah into ScindlaVA Country, 
and, if he don*t take some of his Family Aviih him^ has it in his Power to see them, and 
visit his Home whene't'er he thinks lit. 

Banlshniont in Confinement with Labour tef another ZlUah has been fimud to be ;i 
very effective Punishmeiit, and I rofoininend its Continuance. 

4. Clauses 52, 5L—Under Sentence of Fine and Imprisonment, Punishinent in default 
of Payment is linpr].s<^»uiiieut for a ^eater Period, in lulditiou ; but if the Sontenee Ihi 
F ine alone, the Jinprisoninent in default of Payment siudl l>e simple, aTid uot excetul 
Seven Days. Let a European be o.>nvictt*d of the Ofieuco tleserihed in Chuisc ;U)T ; llie 
Court, in con.si<l^ation of the “ physiaU. i)ifrerence,'* soiittmctw him to*Kiiiiple J in pristui- 

• ment for Two Years, and a Fine of 1,000 Rupees, which is not mvd the Cn)vi‘riuuent 

commutes the Imprisonment for Baiilshitient, under Cliiuse 44. It is evidoni, that tlie 
Sentence of Fine iiii^ht j«ist jis well iu»t have l>eon ]».assed. 

5. 1 cdiject to clause 50, beeaiLsc: it leaves t<»o luuclk to tlie Discretion of tlie Jiitlj^c, 
like the EnglLsh Law re|^ju*ding the Punishment of Manslaughter, ami also l>4‘causc iimlor 
the Code Fines are limitetl and unlimited in Amount, without aii^’' Rcnsim whati*ver, and 
without any Reference to the Nature 4»f tlie OlFence. Evsunples of tlio Riisl ai*e 
inniunerablo. Vide Clan^t*s 278, 25iO, 2S2, 2S4*, Ac. 

6. Clause 01.—The Diflieulty iic^re is how the Prisoner is to ilefcud himself, aiitl how 
in some Ciises lie is to be punished on Conviction. Vide Illustration (a), Clause OS. 
A was tried for alndting 13 in the Robbery luul Murder of Z, but as it appearcMl t)ii the 
Trial extremely doubtful what “ A considered likidy " to be <l(.>no by R, the Cinirt were 
at a loas w'liether to cfuivict A of abetting Murder or only abetting Rt)bbery ; but as 
there is no Punishment common to bi>tli Crimes, Avhat Sentence is to l.>e ptissi^d on A, 

B Ijoing convicted of Robbery and Murder ? 

CsiAPTKIl III. 

7- T think the Chapter of Exceptiori.^ fpiite iiee<lht:ss, ami that the Portieu on the 
Subject of priv'aie l)«‘fenee is more likely to bewilder the Courts and the PeO]»li‘ than to 
guide them. Whether the Kiglit of priv.ate Defence has Imhui ]»i*opi;rly excrci;;«Ml «u* not 
dt‘pon<ls on so many and smth various Circumstance is that 1 think it would b«^ far bc.lter 
to leave tlie Qm^stion entirely open i<i the fliidgiiuuit 4>f the (,-ourt tha-u to attiMiipt tc» 
impose Rules which, after all, may bo obeyed or n»#t, as Opinions vary, 'fhus nothing 
can be more vague than tin*, following; — t’lause 75, “ more Jfarin than is neci-sMary •/’ 
Clause 7(», tirst and Hccoinlly, " jis may reasonnhly cause “ the A pprehensifUi sixthly, 

“ wliicli may reasonably cause it to be aj>preheii<le<l that the W'rongfiil i 'oiifinnncnt will 
1 k‘ sucli ivs is punishable by this Code witii Impnsonmetit for a I'crm ex<‘c4Mliiig < >ric 
Year.'' Umlcr this the Person assaulted must liave the C^wle at his I'hids, <»r 

seai'ch out t clauses 1131, 3.35 before he can know whether or not he has a Kighl. to ext^n-i^e 
private Defence to the Extent allowed by i lauscj 7(5, axel kill the Assailant, oi- wla^ther 
he must ket-p within Clause 77 ; and liow tin* .liidgi' is to disc<iver for wliat P<o iod the 
Ass;iihini intende<l Coiilino thn Dtdcinh^r, 1 confess 1 know not. Ni^tliing is more 
coiritrioii than tlni Dtdexii'i; that the Deceased wiis Mippos<*d to be a 'J'hief wde fi murdensl 
in coltl Pdoofl; ;uid w hen really Huspecteil, the first i'hing dojic towards his A ppreheiiMicui 
is usually the Infliction of a Sword Cuu. Whatever may th<t Case ixi Bcng.al, t!ie Natives 
of these Pntviiices are ready enough to .slay, right or wrong, and n* 4 uire no further 
Eucouragenicn t. 

Chapter IV. 

Abetment. 

8. I think it \vonld be far more convenmnt were the Punishmenls for Abef luenT (jf 
different Offences given under the Chapters which treat of those OHent‘t‘s. At Hie same 
Time the Chapter refpiires sr)ine Remarks. Clamw* SCI, Ftairihly. Th<» l*rf»of of a. Maxi's 
knowing what W'as likely to occur will }>e difficult to get at. (diuise 87, I lln-trati<iii. 
A must prove that he lKilicvt?d B had a Right to take ilie Uor.'»e. It will not be* suilicieiit 
that there is Reason ti> believe he did Ijelicve. 

9. The Punishments awanled in Clauses 90, 91, f>3 will most fre,rjuently be in Hli-fpiate, 
Suppose the abetted Offence punishable Ixy Imprisxinmeut for Life ; then, under Clausf.f 48» 
the Abettor is liable to Six Y(?ar» Imprisonment. Clauses 9t. Suf»pose the OIIcikm* 
abeitcid to be tliat described in Clause 132 ; here the Abettor is liable to a Hc,ver<5r 
Punishment than the victual Offender. Clause 96, lUuBtration. Her<5 it will be extremely, 
difficult to prove As Intention in buying PoLsori without some A«:t, and if his 

be proved by any subsequent Act he will come umlcr Clause 308. (.luusfj 9.s, Illustra¬ 
tion (a;. We cannot prove what A. really considered likely to happen ; but, from the 
Circuinstanoes, A ought to have c^msider^ it extremely likely, indeed most probable, 
that Violence would ensue. He must therefore take the Consequence of accompanying 
and abetting B. Ulastration (>>). Here, again, wc have tc^ prove what A knew w a-s likely. 
The Rules of Clauses 1011^06, 107, and 108 are of too comprehensive a to 

the Offences, and the Punishment must be finequently altogether inadequate. 3'hc Ulus- 
(263.) 3 F 4 iraiion 
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tratiou is a imfficient Proof of this. A very ps^toolar Knowledge of the Law is also 
required to make Iiifnngeraent culpable ; whereas 1 always thought that Ignorasioe was 
not received as a Plea in defence. 

10. 'The Fifth Chapter requires no Remark. It would be well under present Cir* 
cumstances, the American Oovemmcnt wquld adopt Clause 114 and 115. 

Chapteu VL 

Offences relaiing to Army wnd Navy. 

11. TJieTNote on this Chapter gives good Reasons for not following the Military Law; 
nevertheless the PunLshments awarded in Clauses 118» 119 seem scaroeljs adequate^ when 
it is considered that Death is tlie Punishment awarded to a Soldier or Sailor g^ty of the 
Offence described in the latter, and that Clause 123 provides Imprisonment for life for 
instigating Desertion,—no greaU^r Offence than instigating Mutiny. The Exemtion to 
Clause IM may be noticed as a Proof of the extreme Negligence with which the Code has 
been prepared,—a Husband is allowed to harbour his Wife, who has deserted, as a Soldier 
or Sailor. 


Chapteh VIL 

Offtmees against Public Tranquillity. 

12. This includes Affrays of all De.scnptions ; an Offence of veiy frequent Occurrence 
throughout India, and which one wouhl think might have attracted the particular Notice 
of the CoininisHion, in.stcod of being slightly alluded to, ill defined, and Punishments 
altogether iniuhiquate provided. Clause 127 defines a riotous Assembly ; the Object of 
the A.ssoinbly, not its Acts, constituting Riot. Joining such an Assembly is rioting. The 
Punishment is cumulative when any other Offence is committed in the course of rioting. 
Clause 133 provides Five Years and Fine as tlio Punishment of Rioters present, at the 
Coininission of Murder during Riot, not being the actual Murderers. Nt>w all this is quite 
iiisiifiicieiit to allow a Hope that it will check this most serious Offence. Affrays are 
atteinled with beating, wounding, and Ifomieide. Without Violence of some Kind being 
committed, or without Disobedience of Coniinand to disperse, I do not see why the 
Assembly should be calle<l riotous, and the Membei’s of it l>c liable to Punislmient. Such 
an As-sembly is not an Affray. Making the i^uiiLslnnent cumulative is iLseless,- because in 
an Affray one can seldom procure Fvidonce to show the Individuals who inflicted the 
Blows or Wouufls, or committe<l Murder ; and the Punishnumt therefore should attach to 
nil concerne<l, and be regulateil by Circumstances, such as the Origin of the Dispute, 
Description of Arms used, whether sudden preineditate<i, and tlie Rights of the Parties 
concerned. This Puiiishnient should cixtciid even to Death when Homicide lists com* 
milted, and to liiipi'isonineiit for Life in atrocious Cases attended with wounding. 

CiIAPTEn VIII. 

On the Abuse of the Powers of Public Servants. 

13. The Clauses of this Chapter require little Notice. I do not exactly see why the 
Piinisliment in Chtuses 144, 145, and 146 shouhl vaiy ; and it seems to me that tlie 
Olfcnce descril>ed in Clause 150 sliotild rather be hvid to the Masters who order than to 
t.he Servants who obey. With reference to the Note on the Impunity of Bribers (Pages 36 
anil 37), I must submit my Opinion that the Cominiasioners altogether mistake the State 
of the Case. There is very rarely, if ever, Occasion for Extortion on the Part of the 
Receiver, or for Self-defence on the Part of the Giver. All act in strict Conformity with 
the immemorial Custom of the Countiy, that no Inferior shall approach a Superior, more 
paiAicularly a public Functionary, without a Present in his Hand to obtain Favour gene¬ 
rally, without an^*^ particular Object No Police Daiogah or Moonsiif, and very few of the 
higher Nativt's possejsising Power, ever pay for anything, and arc fed and clothed by the 
People. If an individual requires a jiartieular Boon, such os a Decree in his Favour, he 
luis only to outbid Ilia Antagonist, ami this, not at the Request of the Officer, but as a 
■Matter of Course. How could he expect Favour when toe other Party ]>aid higher ? 
Nothing is more common than for an Ap^iollani to state in his Petition that the Sudder 
Anioon or Moonsilf decided against him, notwithstanding the Payment of such a Sum, or 
that the Decree against him was given in consequence of a lugfter Bribe administered by 
the opposite Party. Now the Apmllant does not mean to state that there is anything 
extmoriliuary in this, or that the Native Judge has acted wrong or irregularly in 

* his ^(oney, or that of tlie oilier Party, but merely that it is hard he should have got 
nothing for bis Present, and the giving -which was a Matter of Custom, and an unquestion¬ 
able and well-known Fact. It is to be reijmrked, that this is never given as a Cause of 
Dissatisfiiction in appealing from the Decree of an English Judge, beoiuse it is neither" 
the Native Custom to bribe those Officers, nor theirs to receive. In the Eyes of the Natives 
there is no Crime either in rivdng or i^eoeiving Bribes ; and if we atfe desirous of impress¬ 
ing them with a difierent Notion, we inust punish boto Giver and Beceifver, for boto are 
only acting in compliance with the'Customs of thejr Anoe^ra, and one is not more 
guilty than the other. 
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C<nitiempt9. 

. 14. Clause 156.—I have often heard it du^uted jrhether a Court hm Power to rajl for 
MorchaDts Aooounts^ when necessaiy to tli« Evideiwfe in a Case. I hhve 'never 
to do so ; but it might be well to mention thrni in this dauso. The Fines slioiild Ih» 
limited, in Clauses 159, 160, 162, 166, 170. 171, 173, 175, 1S4-, and in prc^portiou to 
the Terms of Imprisonment, because the Otl*enoes are for the most |>a.rt Contempts 
ought to be punishable without Ap|)eal by the ofteiuled AuUiority. Now tlie 
public Officers differ on such Occasions, and we shall have Fim^s i>f ail Atuounis levitnl fui ^ 
the same Offence, •'* 


CHAPT£R X. 

^Offe7icca CLgainat Public Justice- 

15. The Provisions for the Punishment of Perjury «ind Himilur Offences require no 

Remark, except tliat One of the Illustrations (a), Olanso 190, is the hapj»iest that 
might have been given. The Offoiicc is fabricating fiilse Kvi<lence to save liiinsclf witliout 
injuring others ; but, in the lUustnition, A does not fabricrate fa 1st;, but true Evidonct'. In 
this Chapter we have again too much dejamdiiig on what the Aceiisetl iniontletl or knew 
to be likely. Vido Claustiis 193, 194. Here tlie Offence is removing, i'ce.. or claiming any 
Pro]>crty Irhuly to be taken as a Forfeitui-o or Fine, or in Exocutiou of llooroo in a C*ivil 
Court. Now it is imix«sible for any (5ne t»> know wliat Decree is likely U» bt^ passed hy 
the Civil Courts in this Country (iiideetl it would be a great Piece of Presumption any¬ 
where), more ])articularly since they have boon nui^le over to tin* Natives. The Partifs th<»fn' 
stilves cannot form a Guess on the Subject; miicli hisa can a Third PcrHcm be pi't^sunied to 
know what is likely to be cl<»ne by a Judge, of whost^ Honesty, he. with very gt>o4j 
eiitortaiiiN but an indifferent Opinion. Clause 196 is mucth admirtMl, and 1 wt-nld 

give the P<4wer of punisliing to the Civil Judge, but limit the Fine, because it is n SpeeJ.^M 
of Cont-empt. T also entirely concur in the Komark on tht‘ Subject of false PkMiding, eoii- 
biined in the Notes, Pagea 43, 44. Thtf Punishment of this Olfenee, for C)iri*nei; it, 
uudoubtetlly is, is ]K^rh:\]w more nect^swvry in this Conntiy, where no Encouragement to 
Falsehofsl should bo held out ; there is quite enough without it. (I'lause l!*7 is an 
Ext<*nsion of 179, with cuhanced Punishment. I do.not lind any Mtsntirm of ndurning 
from the TranPij»ortation for Life. Clauses 203, 204 do not j)n)vi<ie ft»r this Offen<-t». 

CHAPTJBn XI. 

Offaices relating to the Iteve.nac. 

16. I Would limit the Fines, wherever they have been left to the Judge s Discn't.ion ; we 
shall otherwise be ha\*ing all Sorts 4>f Amounts for the same. OiVcin*i*. 

Cn.viTKi: XI1. 

Ojjhiwes relating to Coin. 

17. The same Remark applies to this Chapter. Clauses 21*3, 211 couf-ain tli<? (.‘oiidition 

which I must be alkiwed t<) consider r>bjeetioiiable, “ inUm«ling or knowing it to lie, likely 
“ that Buch counU*rftdt Coin may pass as, genuine.” How tln^ is t o be pn^vi^i I »:annot 
conjecture. It is alt«>gcther Matter of Opinion what the ^^^»Jse.!Sor iiiUuide<J to do wiili 
the counterfeit Coin, or knew to Ije likely regimling its J.)Lspos/il. He might ihiiik tla^ 
Counterfeit so goml ns t/> intend passing it as genuine, while niwither might ]>rou4imiec it 
to be a most clumsy Performance, that ciertahi DeUiciifui must follow tljc Atb-inpt-, and 
tliat no Man in his S«^nses would luive Lad any such Intiuitioii. Tliis may la; the Opini#ti 
of the Judge liimstdf; but still the Offender mu.st Iw convicb*<], if his Inb-nthin or Notii>n 
of wliat was likely bo ]jroved, which ia just possible, an<I no more. I think thc^o Two 
Clauses might be cut out. 241, 242 provide for knowingly pas.‘,ing or aiU^mpting t<# ]>aHs, 
which is.quite sufficient. Illustration (a). A, a Colltjctor of Curif>siti<»s, purc}ias*,*« <:wninUT- 
feit Coins, kiiOMdng them t<j be such, and not intending, but hno^wtng il to be likely, frtno 
the Goodness of the'Counterfeit, that such Coin may pass as genuine. A is giiilty of the 
Offence defined in Clause 243. The siime Condition nientioncd in the CommenciMmmt of 
tills Paragra|^ Occurs in Cl&uses 23d, 239, but then it docs not cause, the .s;iine Difiiculty, 
because the of “ knowingly importing" oemnterfeit Coin may be tak«ui aa tolerabiy 

strong £vi<h9noe that it wcls import<sl for the Purpose of Ixeing passcM.! ; not so with 
mere Possession, Clauses 243, 244, whipb proves nothing at ail, and is of itsedf no Crim*- 
whatever, * 


Chapter XIV. 

m Offences affecting Public Health, &e. 

18. 1 do not think the O^de provi<^ sufficient Punishment for many of ih<3se Offences, 
Malignandy attempting td'spread Disease dangerous to Ufe (Clause 257 1 ought 1o be 
(263.) 3 G . ^ vi!iite<i 
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visited with more than Six Montha ImpriKmment* oven the 

which is wrong. The same, except that the Fmee are bmited, nmy 
S^H 250 SCOT 2 fil 262, 263, Clause 264 confounds in One Punironwnt infecting the 
to noxious,” and causi,^ a dh«greeable SmelL Clam« 265 

leaves too much to Ofunion. One Man may consider the Pace of the Rider mdica^ a 
Want of «luc Regard for Human Life, and anothe*" may thiok it notlung remiffkahla 
From CIauH 4 ! 268 to 273 inclusive a Portion of the Ouilt is made to depend on what the 
Prwmer believed ; but it apiiears to me that if the Prisoner omitted to take all Ordw ^n 
f , Poti’cr to guard against any probable Danger to Human Life he is punishable, without 
/Auquiry into his Belief on the Subject. 

. Cbapter XV. 

Offences rdating to JReligio'n and Oasts, 

19. I think the Provisions of this Chapter quite proper, wRh the Exception of the un¬ 
limited Fines for OtfenC’S of small Importance. In Page 6 of the biotes I hnd it was 
intended that s<!ri<jua Cases alone called for unlimited Fine; hid I have found n^y 
Instaiir" i ■ flit'* being made the Punishment of veiy triding Offenc^, and think, rf 
•’T^^ at ^ ought strictly to be confined to those of a more serious Claw. Clause 2$6 
OT llIlM Ml/C) ,1 m^Lf SdT'a.S ^ j/wiv... InHtunces of oulianceci PunLshnieTit on 

Second Cnijvictioii I have yet met with. 


Chapter XVIII. 

Offences affecting the IIuTnan Body, 

20, The Illustrations of Clause 2J>4 ani fully re-illustrated in the Note on this Chapter, 
Paj^e 5.1, and others are added. Illustration (jr) suj)f)o.ses a Ctise of Death hy Neglect in 
wrongful Confinement. The Guilt is the Name though the Confinement be legal (d), is 
noticod in Page 42 of the Nott?s, an<l is I think qiiib^ anfl projier. I cannot find 

it any where very clearly laid down under what (.’ircuinstances Homicide, committed in 
the Perpetration of anotlier Offence, shall be considen.'fl Murder. Clause 380 provides 
for tln^ Punishment of Dacoity with Murder; V)Ut though i cannot discover anything 
detiniitj in the Body of the fJo^lc, the Subject is treattid at eonsideraVde Length in 
Pages r>L05 of the Notes, but always under the Sujiposition that such Homicide 
in lVn»etratioii of another Offence is the Result either of ]iiire Acci<lent “ or Rjishncss or 
‘‘ Negligence,” and I con<*ludo that Clauscis 304, 305 are those referred to in I’age 05 of 
the Notes. Now the former Clause awards Pimishincnt of Two Years and Fine 
to “ whosoever causes the Death of any Person by any Act or any illegal Omission, 
“ which Act or Omission w'as so nvsli or negligent a.s to indicate a Want of due Regard 
for Human Life.” But what sort of Homi<ude is tliis ? The Punishment shows that it 
is not Murder, and it is certainly neither Manslauglitcr, llomieide by Consent, nor in 
I)ofeiict‘. It is, however, something illegal, or it would not be punished. Clause 305 
goes on to provide that whoever attempts an Oflence .subject to a Reference to Clause 327 
(the Meaning of which Reference is not very clear), and also commits the Homicide 
desoribctl in the prectKiing Clause, shall be punished under the sjiid Clause, and slmll also 
be ]>nnislieil ns if he ha<l complete<i, insteml of only atteinpte<l, the Offence. Of this an 
Illustration is given, which renders the Law anything but clear. “ A uses Force to Z, a 
** Woman, intending to ravish her.” I am at a loss whether to put tliis under Raslmess 
r>r Neglig4>nce. Anyhow A i.s acting illegallv. “ He does not ravish her, but coinniits 
“ the Ortiuice definotl in Clause 304;” that la, kills her. He is to be piinished, both under 
C 1 aus 4 > 304, for rash and negligent Homicide, and under 360, for Rape ; thus punishing for 
an Offence not committed, because joined to another. Now let us turn to the Illustration 
of “ As saViige Dog” in Page 55 of the Notes, Not calling off the Dog, who kills Z, is 
Murdt^r in A, his Clwiier. Why ? Bwause his “ Omission to take proper Order with 
the Dog is illegal,” by Clause 273, which puni.shes the not-taking such Order with Six 
Months Imprisonment and Fine of 2,000 Rupet^s. When we compare the Two Ciuiiea, we 
fiTul that there is no Intention to kill in either, but in the First there is Violence 
in the Attempt to ravish,; in the Second there is no Violence, but there is Negligence, 
and one amhl thon^fore think it might come under Clauae 304, and so probably it would 
but for A’.s illegal Position,” which makes his Offence Miinler. But is not the other A 
in an equally illegivl Position ; and is not his Offence Murder, if the First is ? If Z, in 
the Illu.«ttnition to Clause 305, killed A, the Honiicide in Defence would come under 
Clause 76, and be jnstiiiable. I shotild doubt much whether the other Z would be equally 
^ jivstihcd in killing A because he did not call off hia Dog. The Punishment of Homicide 
* •* hy Ibishncss or Neglect” deptends bo much on CSircumstanees that I would not restrict 
it t«> the Amount awajxieil in Clause 304. But there are many Cases of Homicide in 
Perpetinition of another Offence that have no Connexion with ** pure Accident, Bashness, 
or Negligence,” being, like the Illustration to Clause 305, attended with Violence, and 
such I take to be Murcier, and w^uld punish accordingly. I have already refen^ to 
Clause 380, punishing with Death liH concerned in*Dacoity with Murder, and Clause 382 
provides for the cumulative Punishment of Hurt in committing any Bobbery. Tlie 
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" Hiifi’* does not mssn KiUii|ff» aaad I oaxmoi find any^clear 
Jhrovimon i^r the. Pomfihmeii£» if the Crime refer to the lllusti»tian (a). Clause 98.^ Here 
m Midiiight Honsebneekor. B, kills Z, an Inmate of tbe House, 'wlm resisted him, and is 
very justly cosksidered guilty of Murder ; and 1 should have said the same had B, hearing 
a Noise, and^herefixre fearing Interru^ntion, fired; |i>n the Direction of it, and killeil his 
Aocoiuplioe, He is protecting his lUegid Act by Violence, and Death ensues. It is 
Murder. A stops B on the Road, and robs 4iim of his Bundle, ^liiie examining its 
Contents, he threatens B with insUuxt Death if he moves until he has also searcheu liLs 
Pockets. B runs, and A fires at him with no Intention of killing, but iiu^ely to stop him. 

B, in a Fright, slips, pitches on his Hoad, and breaks his Neck. A is guilty of ^Murder. 
Whore Homicide if^oinpanies illegal Violence, 1 would caU it Munlor. ^ 

21 - I will leave culpible Homicide by Consent to be piinishetl act-ording to the 
Circum.stanoe.s of the Offence, and not limit the Sentence to the TeTiii in ClnnHO 
because Homicides by Consent, which undoubtedly amount to Murder, are not uncommon 
in this Country, though they cannot be brought under any of the Ih-ovisionn of Clause 298. 

I recollect a Case of an offended Brahmin, who determined on putting liiinself to Death, 
and thus secure the eternal Punishment of his Adversiuy, On telling his JnttMilion to 
his Mother^ she repre.senied that he was young, and his Life of use ; that sho. on the 
contrary', old, and of no Im]x>rtance, and that as her Death would ansurer the Pur|»ose 
as well as liis, it was clmrly advisable that slie shtmld be wicriiKs*ti instead ; which, the 
Son approving, ho killed her, and was very justly hung for the Miinler. In Note fill 
it is that the Punishment of Torture is iiiivdo very severe on account of the Cruelties 

practised by Robbers in this Country. This refers t<^ Claust^s 1121,322, the First pmvhling for 
Torture not grievous, the Second for grievous ; the Detlnitioiil of this Term being given 
in Clause 315. Now Torture is Torture, whether gi-ievtms according to the (T<»do or not, 
and we should legislate against the IVnctice of 8n<;li Barbarity, and should iidliet the sanie 
Punishment, whetlicr the Agony cerise with the Application, or whetln'r it emitinue 
for Twenty Minutes afU*r, or as many Mmiihs, or cause. <ir not, any «»f the l*i i vat ions aii<l 
Distigurati«)ns described in Clause 315. Deliberate Torture should la? piinisht^d with 
Transportation or I in prison in cut for Life ; but we are now legislating ugaLiist the C-ruelties 
of Dacoits. Dficoity is piinishabJe aa above, under (/lanse 379, and to this Clause 382 luhls 
cumulative Punishment ; that is, in the of grievous Torture, an Adtiil ion of tla* same 

StMiteiioe, w'hieh is an Absurdity. I w'ould thcreiVue punish with Death the Director and 
Intlietor of Torture in the Coninus.sii>n of Daooit.y, and invariably irnnH|n>rt for Life all 
.those coiicerne<l in a l);xcoity with Toriiu'C, 

22. Clauses 316, 317, wdiich define causing IluH and grievous Hurt, make the C-riine 
de{M*nd on the Offomlcr’s iiiicruliug or knowing him.self likely to eHU.s<*. Hurt or grievt»in 
Hurt, th(^ latter bi'ing defined in Clau.se 315. Now the intention may be easily proved 
from the previous Cyoiiduct of the t>ffen<lor.s ; but how we are to get at what Dt‘give f»f 
Hurt he knew him.self likely to inflict 1 know not. We will take the Illustration fa) to 
Clause 329. A intends Hurt to Z, but it is iinjiossible that he .should know' it to be likely 
that the Hurt would be gHevou.s ujider any of the First Sevt^n lie/inltiini.s, (Clause 

or that Z w’oultl in con.sefjmMu^e of it l»o confined to liis Ibaun for 'iV«*rity J >ay.H, under 
the Kightli. Hurt not at all grievous is rci*e!vtKl*l>y Z. Is A to be punished under t.'Jausti 
318 or 329, i»r both ? It Is clear that Hurt, of b(»th Degrees, may he the <J<nnecpieuce <.j’ 
his Conduct ; but that is no Reason for our inferring that it w'as his Inteiitiun to cause 
grievous Hurt, or that he knew it to be likely that the Hurt w'ouJd he of a*gi*ievouM 
Kind. liisUiud of tnuilding ourselves with what the Offender tliouglit w'as lik«*ly to 
ha]»pen, we ought to impjirc and deehle wdiether his A<!t w'a.s such as would hy' it i 
Nature more probiddy cause grievous than simple Hurt, and whether, from ]ireviiais 
Enmity, there was Ibnison to conclude that the Offender inU'iuled the former rather th.an 
the latt<!r ; and there is scarcely any trifling Act of Assault or Mischief, or every Seho«*l 
Boy's Trick, which is not of thi.s Nature, llow many Trials for Murder have we Jnul in 
the Supnjine Court in which l>eath was caused by a slight Kick or Bh>w', nevt*r negLut 
or thought likely to inflict grievous Hurt? The lllustratituis fb) ami (<•) of (Clause 329 
are very different from (a), which is a favcairite Lord Wab?rfonl Prank, and has m>t yf‘t 
caused grievous Hurt to auybocly ; and the Court (it docjs not iiiait<*r what A thought; will 
decide that Steel Tray>s and explosive Substances are nf>t to b<5 used in Joko, ami that 
A, supposedbe in his right iniLst have known that there was the greatfist Pro* 

bability of their causing grievous Hurt rather than simple. The expk>8ivo Substam^: in 
a Letter, indeed, has been tried Two or Three Times in England, and ne.ver known to 
fail The last Experiment was niiule in ISSfi, at the Liverpool IVist Office, when One of 
the Clerks lost an Eye, and was much burnt. Turn to Clause 338 and its ]llustrati<m. 
Hero A is first guilty of wrongfully confining Z, and next of omitting U} do what le* 
knew was necessary to save his Eyesight. For this Offence ho is liable to iTjnprisrmme.itt • 
for One Year, with Fine, or both ; but this Offender A, has done much more towards 
inflicting grievous Hurt (Loss of Eyes, Desfinition No. 2,) than A in llluHtraiioTi Oi ,, 
who put a Rope across the Roa4 with little Chance of grievous Hurt, and yet tlic latt^ r 
is liable to Imprisonment for Five Years. 

23. I t hin k many of the Illustrations of Assault might be omitted, as more likely i< - 
mislead than to guide the Cqurt <m. the Public, '^Irongful RestraiTit and Confiuenient 
are in almost every Oaae Aasiiult^ and there is no Punidunent provided for AsKault in 
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atieiQpting wrongfully to raatraii^ because it was dear that the wrcmgfiil Bestraint was 
itnelf an Assault (Vide lllustratioD (a) Clause S75.) Claim 850.—Assault with Intent 
to confine wrongfully. Here the Degree of Pmushment depends on the Length of Time 
the Ooniinoineiit was intended Ut lost, and other Circumstances given in Clauses 838, 
334, 385, 836, aiid 837. Confinement and Assault to confine^ under fidse Pretence of 
Lunacy should he particularly notit?cd, and severelv puninhed. Under the Head of 
Kidnapping I cannot find Sale and Fu^'cliase of Children, which is common in this 
Country, and should he providwl for. 


Chapter XIX. 

« f*. 

* Offc'ticcB against Propei'iy. 

Clauses 306 and 38».— Any Person stealing a letter from the Post Office, and the 
( ■Im-k in chargf <tY. the L<*tter nu.^a]>propriating the Contents, are made liable to the same 
PuniHUmeni, which appfrtars to me unreasonable. In the last Clause, the Post Office 
Sei-vanPs OfiVince is railed Criminal Breach of Trust, but by English Law it is Theft, 
and UTi(k;r a particular Statuto punished by Death ; but it is of no Consequence wliat it 
i.s called, tlicii e is no ConipariHOii between thS Dcgiws of Criminality, and ,jthe Punish¬ 
ment awanird in C.;iau.se .388 must be allowed to be quite imuloquatci. The-Punishment 
of cheating by PcM-sonation being double that of simple cheating, I must conclude that 
Personation al<*iie is an Offeiico, whatever may bo the Iiitcntioii. 1 well reinembei* an 
old Lady, Witbtw of a Banmet, who, l»eing in reduced Circuni-st-ances, never t^iimed the 
Title. She would have been punishable under Clause 393, Illustration (f) ; ji&id the pre¬ 
sent Karl Berkeley i.-^ in aiike Predii ament. I would omit nil the Jllustrations of Mis- 
chief. AVere they thrice as numerous they would not include every Dewcriptioji of that 
f l/lence. 

2 .'j. Clauses 413, 414.—In thes close built aiul cornbu.stible Villages of this C<»untry, 
Fire rankly contents itself with the Destruction of One House ; and whatever may bo the 
Intention of an Jnc<*udiary, and wluitever he may know to be likely, the Man who pxits 
fire to One Moiisi- will in all j»robabiJity burn Half the Village, and his Crime is the 
same, wh<;tlier he meant to stop at One House or go on to not less than Five. I would 
extend thti Puiiisliineiit in Clause 414 to all malicious bui'iiing of Dwelling or Out- 
liouse.s or Vei^sels, and proporium the Punisbnieiit ti> the Probability f f extensive MLs- 
c.liitjf. Clause. 115.—A great Proportion of VeaseLs in tins Country are not dt^ekcfl, and 
Misobi<*f may be as easily committed on these as on the others. 1 would cut out 
ilceki'd ” frtim I bis Clause. Clause 430.— I do not think the* Punishment of this Clause 
is KUilieienl, ])artituhirly in the Western Pnjvinces, where Hou.sebreakers almost invariably 
go arnietl an»l ready tor Murder. 


Chapter XX. 

OiYr.nrp.s rdathuj to Documents. 

26. 1 do not understaml why the Ofletice defined in Clause 453 come.s under this 
Cluipter. Vide (Hau'-e 388, aiifl my Koirtark thereon. 

27. I havt; now, I think, ]>ointed out wliat appear to mo some of the greato.st Faults in 
the Co«h‘, though doiibtlcs.s inaiiy have been left unnoticed, and many mure Krrors might 
he <liscovt*red on a m«>rc- careful Kx.am illation. I am unwilling, however, to trouble the 
Cmii-t. with any further Analysis of the Chajitcrs individually, the Ke]»ort having already 
o.Kteudeil If* a most uun^fisonable Length. In conclusion, 1 will beg to ud<l a few genenil 
lleinarks on the Merits of the Co<le it.s<*lf. 

2 S. In Pngt^ tU)ot the 1 find those VVoi\is: That on these Subjects our Notion.s 

and Usages ditler liom^ theirs ' (the Nativ*es) “ is notliiiig to the Purpose. AV^e are legislating 
for them. ’ And but for these AS <>nls, and Menticni of the Criine.s of Dacoity and Thuggee, 
it woulil bo oxti eim ly dillicrult to discover for what Countiy- the Code was"intende<l ; but 
as We are thereby assured that it was meant for the Natives of India, I trust I be 

excu.scfl for «»freriTig a lew rbiunarks on its general AjqiluMibility. 

29, The U<*dc, Illustrations and all, must of cour.so be translated into the Native 
Languagc.H, f.r it will ho very long bcfoi-e the very best educ^ited Natives acqub'e sufficient 
English to untlcisland it in the Original. The Translation will be a AVork of extreme 
Difficulty, and in many Places -we .shall be obliged after nil to use the English AVonk In 
Ex:vmi»le, (Hause llS, in which is tlie Definition of “ TrespjUkS but the Definition mu.st 
W translat.'d ; it amounts to Tjvspas.s, for which I doubt our being aide to find a single 
Woril nr indcetl any Translation less para[»hmstioal than the Definition. Again, 4?1, 

Lurking House Trespa^is " rt'quires a Translation into plain English in the first instance, 
this is to be turned into Ilindostanee, and then the Name of the Offence is to follow in 
tAo same Lnngusige. 1 doubt whether a Jargon, rotaiiting the English Titles of the 
Offences, not bosrpreferuble to any Attempt at translating the Detinitions and Titles 
also ; leaving out of the Question Explanations and lIluKtrations," which ore Definitions 
also, and which in uu»st Instances “ make that darker which was dark enough without.” 
Thus tlio St \'le »»f f \>inpo-sition of the Code by no means proves to me that it was ever 
intended to bo made known to thoasrfor whom it wnyp. compUecL 

30. Again, the Offences most prevalent in this Country are despatchetl in^a few AA'ords,_ 

as of little Importance,—or not noticed at nil ^ while others, e-ompamtively unknown, are 
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Ckmntiy fittle Bo^ Jbave not yet learnt to dlimb up beihimi our CSarrif^^ ; at not out 
of *^Catloi]tta ; but wlieh they do, I do not ftiink tliey will be made to understand tlwtt they 
ai« by ao doiu^ ** eKereiidng a Dominion over Property, not haring a legal Right inde¬ 
pendent of the ConfienV'^&c. icc., ij^e complicated Definition of Tres|)ass/* Uie Otlence of 
the said little Boys. • . . . > 

81. Everybody who suffers by it knows what “Mischief'^ is, but everybody's llischief 
is not always the Code's “ Mischief," as is [perfectly clear from the Illustrations to 
Clause 899. Illustration (e> is a very notable Mischief, being until lately a Capital Offence 
in England. Vi3fe the Case of Ciff^tain Coillin, Easterly and Mnc!iarlau, ^ 1802, I 
think. And so of the other lllustintions, which are very serious “ Mischiefs/' or* rather 
something more. But trampling down Fields of Com l»y Elephants iir pursuit of Game is 
not Miscliicf, according to the Code's Meaiuiug of the Worrl. If we do not use Words in 
their common Acceptation, we shall be continually misleading those we ouglit it> guide ; 
and as to Translation, it is quite out of the Question. 

32, As it a}>xjears to mo that the 0>tle in its present Shape can never be undersUnMl by 
those for ^hom it was drawn xip, I would beg to rtn'orntnend that it b«* rec<>nsi<ler4‘d,— 
the Dlustrations altogether omittecl.—cumulative Punishments not to be iidlietod,—the 
Crimes most frequent in this Country to be more noticed,—more Attention x»aid to the 
Customs of the Natives,—and Offences to bo defined in a clear and intelligible Manner, so 
as to be ^stly trivnslated. If it be made ^vw in its present Form, I will venture to say it 
will be ^regarded in Six Months ; ffius sharing tlio Fate of the Louisiiuia Cik 1<% which 
has long ago been sux>ersedetl by Lynch I.aw, 

I have, &c. 

(SigTu^l) O. W. Bacon, 

Civil and Sensituci Jiulge. 


^ , A. W^. Bf:olu£ Esq. to II, B. Hajiiitngtdn En«i. 

(No. 4.) ‘ 

Sin, Zillah Mynpoorec, 14th January 1839, 

In obc<lienc.o to the Orders conveyed in your Circular I^cUit, No. 383 of 2 tth March 
la^st, 1 have thf3 Honour to sulunit the following Observsitions on the ]»rf)poKed Code 

prepared by the Indian I^aw Commissioners :— 

2. The Court are W4*ll aware that the past Year has b«'en Cno f»f great Lain air to me, in 
consequence €*ftho uiqu'cct'dentetl Number of (Criminal 'J'rials whi(*1i I liavi* had to 

of, and whicli has left me litth? Lcisiu'e for tlui J >ischarg<.* of tlie otlji-r Ihitie*-; rip[»f^'(airiiTig 
to iiiv Cilice, cmi.seqneiitly I have not been ahL* to ]>er'nso and <.*i»nsiil<*r 1h*‘ (.\uJe 

with the nninU‘rriipietl Atteiilion which the Importance of the Work re<(iiir<*s, and which 
I ctajl<l have wished it had been in iiiy Power to bestow. 

3 . On receiving tlu? Ckjde, I was surprised to find that the Law' <JominisHioriers. Instead 
of meivly inquiring into tli<‘ State of the cKi.sting Law.s, ami Hngg#\stlijg such AhoratioiiH 
118 might in their Oj>inion Vk> beneticinlly' iniule (which was the t>hj<*et eonitMiiplafed hy 
SiK^tion .*53 of the Act of Parliamont from which they ilerivc their Authority;, pr-tposeci to 
abrogate in toto all tlie> existing LawH, and to Huh.stitnte in lien <jf fheju an eidirtfly new 
Code ; and tins Mejt.sure is defended on the Gnuiml that none of tla? existing (*o<les wr>nld 
servo as the Groundwork for a new arj<l genernl (Joih*. Lom/ Kxp<^ii«*iiec and Habit may, 
perhaps, have retidered me partial to*tlie Ihaly of l^axv.; wdiich it ha.s been my l>uiy to 
administer ; but I eonfx^ss tliat I shall regret much to .setr the long established and <lnily 
imi>rovjjig Bengal Code of Criminal Law at once annihilated. The AdmiiiiKtraif>rs of 
thoHC Law's, and the People for whom the^'^ were made, are becoiiKj well acquainted with 
them; and I am of opinion that, with a few Additions and Alteratioii.s the existing 
Bengal Code might be adapted to the whole of Briti.sh lixfia. In it Oiim's ami J^fViish- 
ments arc clearly tlcfincd in Language easily intelligible Ut the Ma.ss of the IV-oph*. la 
the new t(xle, the Definitions of Crimes are by their very Klub'.raU?m“SM rcndei isl more 
difficult of Comprcdicnsion ; and, should it be made Law', I Wr thnt tlmie will be as many 
Offences committed through Ignorantje as WilfulncHs. 

4. I think that I am b<jmo out in this Opinion by ilie Circumstance of tlu! Legifslators 

having fouft it necessary to the right undensitaiiding of their Laws to a<ld siieh numcrou.s 
UlcLstrations, in anticipation of Difficultic.8, I .sh«^»u]d imagine that it wouhl be iinpoMsible 
for any Man, or Body of Men, to prepare a Oxle of Laws, however fully illustrated by 
hypothetical Cases, in the OjKsration of which Doubts and Difficulti<;^ mjxy not arise. 
Such Questions do occasionally fireeent tlieniselves in the Adniiui.straiion of tlic existing. 
Laws, and in rach Cases the doubtfiil Points arc pubroitted for tlie Coiisiderntioti of iho 
SuddcT I^Iizamut Adawlut, whose 0]>inion once <N#minunicated is bimllng <#ii the Judicial 
Officers under their CnntruL Thctse Opinions (which arc more d»jrscrving of Atti-ntion 
than the Imperial Rescri{>ts, as emanating from a Body of Men well with the 

Law,) are a valuable Commentary on the existing Code; and if from Time to Tim*.- <h tt 
C'xle were digested and arranged, |ind Alterations or Adtlitions made so it:? to lii*: 

Cases which 4|vnied Subjects of Reference, I cdheeive that in course of Time the Body 
of Law would become as comprehensive and explurit as it is jK>ssible for Legislators t<j 
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make it. At present, the greatest Objection nf the Bengel Code is its pieoemeal D^ui^on 
through a long Series of Years and Volumes j but it woi^d be a Work of 09 grM^ 
culty to extract all that was worth retaining and relating to the same Subject^ 
arrange the Matter thus collected under distinat Heads. 

6 - A largo Majority of the hypothetical Cases which form the S^lyect of the lUustratiyns 
are such ;is the Common Sense of Mankind would not^,,^jtidge ^ be Offences under the 
existing Laws or anj^ Laws whatever. Ip, the course bf my jtnllcial Experience, I have 
never mot with such Extreme Cases as those supposed by»the Illustrations. Tlie Necesedtjr 
of the Jilu.strations, therefore, is not apparent, under the Operation of our present Code. 
Out what docs this Nfjcessity arise ? I should say from the f>eculiar Phraseology of the 
propostM] Code, wliich atteiTi|itH to define Crime with the same FrecLsi^ as is attainable 
ill a mathematical Proposition. To undertake the Hesolution of Doubts not likely to 
occur appears to nve a Work of Supererogation* 

G. 1 now f>roceed to the Consideration of the Matter contained in the Notes to the 
several Cliaptcjrs of the yiroposcd Code, instead of addrcissing myself to the numerous 
Clauses, a Work to wliieh the Time at my Command would be altogether inadequate. 

7 . Note A., Clauses 54-57.—The Commissioners Propositions, to limit the Imprisomnent 
in lieu of a simple Fine to Seven Days, with the continued Liability of the Offender's 
Property for the Realization thtjreof for a Period of Six Years, would, I fear, iMNt bo found 

, 4o answer in this (Jountry. In most Cases the Offender would submit to the Seven Days 
Incarceration, and succe.ssfiilly conceal his Proj>erty aflerwarcls. The Artifices of the 
Natives in this Way arc endless. Ilie present System of fixing a Period <*f Imprisonment 
in default nf Payment c»f a Fine Wfirks well, and l shouhl be sorry to see it chaffed. The 
Object of i]n])osing a Fine in a Criminal Case is the Punishment of an Offender. This 
under the existing Law is attained either l>y the Levy 4>f the Fine, or the Confinement 
of tlu^ C.^riiiiiiuil f<»r a reasonable! Perio<l in default of Paynumt ; but it would ofUm not 
be tlifi C?iisc! under the propoHe<l Law. In Civil Cases the Object of Confinement or other 
Pj*oec\s.s is to force the Defendant to produce his Monesy, and satisfy Ins Creditors Claim, 
ami ill that Case it is just that the latter should have a ]>er|ietual Lien on the Debtor’s 
Property, and ho will be continually on tlio Wattrh to discover it. But to Government, 
the PosH<\sHion of a Criminnrs Money is not, or ought not to be, an Object. The total 
Amount of Fines levicid throughout the Country would be but a very trifling Addition 
to its lU^.venuo. Besidc's, the ministt^rial Officers of Government would never be so active 
or Hncce.ssfnl in the Discoveiy of the i^rop>rty of nunierou.s Individuals os each Creditor 
woiihl Im* with ri'spect to his One or Two Debtors. . 

8. The C?omniis.sif»fiers ]iropoae to empower tlie Criminal Courts to award the whole 
or a Portion of a Fine by way of Compensation to the Party injured. In this Counti’y 
.sueli a Prt>eeetling w'ould have tlio Effect of imlnciiig many Persons to prosecute who 
would «iili(»rwiHe abstain fnmi doing so. BhouJil, th«n*efore, such an AlU'ratioii bt' made, 
we must e.vpeet a great Increase in the Criminal Flu.siric.s.s of our Courts, which are 
already <>ve.i*lo:ided ; an Increase to the Judicial Establishment would thus be rendered 
ncccs.sary, while the Means of the Government to me€!t the increased Outlay would be 
diniiiii.shed by the Alienation of thej Fines. 

i). The (^iinini.ssimusr.s are opposofl to the Inffietion of the Punishment of “ Tusheer 
but I cannot <livcst myself of the Impression, that the Punishment i.s not -without its 
Use a.s an P^xninplo to others, however inefficacious it may be for the Reformation of the 
Criminal himself. One of tlio great Emls of Punishment is thus attained. It is inflicted 
only ill ('’a.ses of infamous Character, such as Peijury ami Forgery. The Disgrace 
iittaeht!s b) the t^riino,—not to the Punishmont. The Crime and its Con.soquenoes are 
brought more forcibly under the View of the Public by this Ceremony, which is the more 
desirable as the Courts of Justice in Imlia are generally attendotl by tho.se only who 
ai’o concerned in the Cases befiire tlie Jiitlge.. Nor is this Apathy to Judicial Proceed¬ 
ings iTonqMuisatiMl by the Publication of Trials in the Newspajiers. Perjury and Forgery 
are Offences of such coinmoii Occummoe in tliis C<^»untry that the Penalties annexed 
thereto should in nowise be mitigiittKl. In the Punishment of “ Tushoer there is 
Uothing repulsive to Humanity, na in the Case of the Pillory, wdierc a brutal Rubble 
might indulge its Ferocity, and inflict a Punishment far beyond the Law. Under the 
Onlers oi' tlie Nizamut Adawlut, “ TiLsheer," although it may form a Part of the Sentence 
passoil by a Scasious Judge, may not be can-ied into execution until Tliree Months from 
the Date of the Sentence have elajised, which allows the Criminal to appeal from the 
Sentence, ^»r the Suilder Court of its ovrii Accord to prohibit the Iiiflicticui. • 

10. Ct>rporal Punishment having been already abolished (with a sliglit Exception), 
it is }ierliapH needless to make any Oliservations thereon. I may however remark, that 
had 1 been ojilleil upon to express an Oj^inion on the Subject I should have objected to 
the total Abolition of the Puniahment, which I oonaider well adapted to the Punishment 
of Tkefr. 

ClIAPTER XVIU. 

ITote 3f. 

11. The Commissioners ol>scrve, tha^ “no Man can so conduct himself aa to make it 
“ absolutely oertain that he shall not bji so ij^pifort^ate as to ^use the Death , of a Fellow 

Ci^a^turc. The utmost that he can do is tO Abstain from every tbing vrliictf^at all likely 



^ to Cttteo And «i|le ^emu^ ja ^fidtoWod ^ by ilii^ mpptmA Com of n Pidk* 

podbBjt. .. " isi^ Beatb in the BneroiiKe of bis YocnUoii^ and proposing, in snoli 

a CBBe, to vittiC^ tbo Oironoe with the otjd^iacy Pnniahment for ^dking a Pocket The 
Argmnent appears to mg, foPacioua Sura^^tne KbKpooket mignt have abstained from 
; and^ioT pursOhig so Sle^ a Calling be should cause a Death, which otherwise 
would not £We oocnuTei%.lie oupkt to be tpunkhed more severely than those OOfenders 
i&e Effects of whose illegal Acts do not exceed their IntentioisiK Death under such 
Ciroumirtances, being the involdhtaiy Consequenoe of an unlawful Act, would, I believe, 
aooordii|g to English Law, be at least Man^ughter/' 


'Chaftsb XIX 


HaU N. 

12« I do not perceive how Fraud" can be said to enter inift the Definition of 
Theft, Extortion, and Robbery. Fraud" is opposed to "Force." By Fraud, the Buffer¬ 
ing Party is tricked out of hia Property; whereas in all Cases of Theft, Extortion, or 
Roobeiy, a Degree of Violence is us^ Neither do I understand how Extortion can he 
said to a Part of the Offence of Bobbeiy. It can make no Difference in the Nature 
of the On^ce whether the Robber takes liis Victim's Property with his own Hands, or 
compels the latter to deliver it up. " The legal Acceptation of the Term Extortion is, 
" the taking of Money by any Officer by colour of his Office, cither where none at all 
" is due.fr not so much is due, or where it is not yet due." Tlie Two Offences of Robbery 
and Extortion ore of a completely distinct Cliaracter; but by the proposed Law it appeals 
to mo that they would be oonfoimded 


Chapteu XXIV. 

JTote Q. 

13. To the proposed Enactments in this Chapter I must strongly object, ns they extend 
Impunity to Bigamy, or, more properly specking, to Polygiui^. l^ouliiless it would be 
quite consistent with Justice to punisg more severely the Man who shfailtl, by a false 
il^preHentation, induce a ci>nfi<ling Female to become (as Hhe thought) his Wife, but in 
reality only his Concubine ; but would it be befitting a Chrisiiaii Ijegislaturc^ to avowe<ily 
leave uiij)uni8lied the gross Profanation of a religious Rite by any uii{>riiici[»]ed and. 
shameless Persons ? 

Such an Enactment could have no good Effect, and might have a very bad one. 
Connubial Infidelity is not of so imfrequeni Occurrence that any of the existing Impe¬ 
diments thereto sliould be removed, or additional Encouragement be ftirniH)je<i iOj^it; 
but if it sliould be determined to legalize such a Proceeding as iliti mock Marriage of 
Two Persons under the Circumstances supiioscd, it will be nec*essary to follow up the 
Law by rendering it imi>erative on Ch^rgyineii to peiftiriii tJie Ceremony. I most 
sincerely trust, that, whatever may bo the ReHolution n^garding the rest of the Code, 
tills Chapter may be expunged. 

Ilf. I have thus touched, os briefly as I could, on those Points in the ]>ropose<] Co<]o 
which api>ear to me objectionable. Fully aware of ilie Disadvantages uiid(;r which a 
Person who has nut enjoyed the Benefits of a legal Education labours when combating the 
Opinions of those who have paased a great Portion of their Lives, not only in the Prac tice, 
but in the Study of Jurisprudence, and who have been selccU‘.d on account <if their 
eminent Acquirements to discharge tli6 high Functiims of the Indian I.«aw Commissi on era, 
I would not, of my own Free-will, liuve ventured to criticise so cxU'nsive and elaborate a 
Production as the proposed Penal Code, but would rather have confined my Observ'ations 
to such Points of it as might have been referred to me for an ExprcHKirm of my Oj>iiiion. 
This, indeed, I have already done, on the Rcfereuceft ma^le by the C<»minissioncr8 regarding 
Adultery, the Murder of Children for their Omiiments, and on .sfune other Points. * But 
having b^n called ufion to submit generally my SeutimentB nsgarding the CVsle, 1 bad no 
Choice ; and I trust that, whatever Opinion may be entertained of the S^jundtiess of my 
Objections, I shall not be deemed to have exceeded the Bounds of pro{a;r Respect by the 
Freedom of my Observations. 

I have, &c. 

- (Signed) A. W- Beobie, 

« Sessions Judg^ 


(No^' 83.) From H. Swetenbam Esq. to H. B. HABaiKOTON, Esq. ^ 

Fumickabad, Sessions Judge's OfficA, 

Sir, J7th-April 1838. • 

I HAV^E the Honour to acknowledjro the Receipt of your Letter, Noi.^d83, dated the 
24th ultimo, rdating to the proposed Penal Code prepaid by the Indian 'Law Ojinmis-’ 
sioners. . 

2. On B Work finE^ht upth so much Wisdpm X feel incompetent to offer any Sugges¬ 
tion. TheCqda^of IVpoediatttikeiQg the Pezial Cc^ might be forthwith a<lvan- 

(263.) - 3G4 tageously 




AdminiAdSdtvm of CMminal JuiRbi^ ii» ^ . 

tiM li&wm th6 several Ft^idencie^^noti^ l»y|teX^Ooii]^^ 

tBe unpractiscsd in fjtio PioceckUngs of^we^Ogjoytte lypijjioriiils'^ 

' Ouidiince in awarding Puniahnieiit for most Offentel. ^ ^ ^ 

B. The Punjslunent in eeriairi Ca4E>os of Homicidei^CflAiiBes'^IMO to 309^, ^0eitiSi 
properly extenfUid. vom^^een Years Imprisonment, I egpoeive, would oflm prow'mWo 
idequfite Panishnient titan Seven Yearn, the Sentence to which a Sessions Judm ls nqw 
restricted in these Cases, without Power of Beference on Grounds of Inad^mM^' 
Punishment. " ^ ^ ^ ^ ^ . 

4. The SPuniahment, in Clauso 191, for giving or fabricating false Evideoioe, 
perhajvs, be too rigorous in some Cases. In a Case of Murder lately bcdbre me, a Woman,, 
aged Porty, Mistress of lllecMsascd, and her Son, a Boy, aged Pifteen, deposed as JByv 
Witni^Hnes* It beclBine a]>{)arcut they had not witnessed the Murder. One of the Persons 
they accused vjns the actual Murderer (according to Ids own Confession, supported by 
circumstantial Proof). The Woman and Child, urged by on Infatuation common to title 
Natives, to Bti-engtlion, iw tiicy iiriagine, the Proof, and ensure Punishment (often thereby 
actually eluded) fabricated and gave false Evidence. Seven Years lmprisonme4|r awarded 

'•en these Croaturos, already deprived of their Protector by Murder, would have proved 
severe. Tliti Minimum of Punishment enacted in the Clause under Review might, I 
think, ill some Cases optu-ate against the Enforcement of the Penalty. For the Words 
Seven Years in tho last Line but One I would substitute. Three Years Impri sym ent as 
the miiiixuum PuniHliment. 

5. Clause 106 refers to Aln^tinent as an Accessory after the Fact. Tho Punishment 
here awardixl may, perhaps, bo too lenient. A Person subsequently abetting tho Crime 
of Murder is by this Clause liable to only Two Yoara Imprisoninent. In* the Case of 
Murder iibovo cited, fc»r exaiiqde, tlio Murden^r named tho Person who had Possession of 

Sword with which ho committed the Deed. The Person so named acknowledged it 
WfiH in Ills House. It was searched for and found there, stained with Blood, coiiceiued in 
Oopuhi (Fuel). There was consequently Suspicion of his being an Accomplice in the 
Murder ; Proof only of his being Accesaoiy aftej^tho Fact. Two Years Imprisonment is, 
I conctsive, too lenient a Punishincat in this Case. Seven Years Imprisonment might be 
more appropriate. 

6. Clauses 43 and 44 contain in tho Matter of Baui.slmnent more political than judicial 
Consideraiion. Tho Rules may be cxi)eclient, but they do n<jt ajiptjar groun<lcd on 
geiiertd I^riucipltis of Jurisprudence. The Propriety of the Government being vested with 
such Power is ufi(|uasbionable. It were better, in my Opinion, excluded from a Code 
adjM>ting Punisliinonts generally in proportion to Offences ; allowing Governmeiit, as here- 
temro, to exercise the Right of Banisliment of Eui'opeuius under Act of Parliaui^it, which, 
if not existing, might, I su]qio 80 , be easily obtained. 

7. KotwitlisUxiifling the Arguments advanced to the coiitraiy by the Law Cominis- 
Bioners, (Note A.) in Clause Jl, directing, in Coses in which an Ofleiider is sentenced to a 
Fine, it shall be €x>mj>etent to the Court to direct a certain Term of Iinprii^nmeut in 
default of Payment, I w^ould substitute the Woiti incinnbe^U for coriipeletit. In conse- 
Queijce of i-cpoated CUiangcs in the Head of the Office, a Person is liable to be imprisoned 
for a hmger Period than ho would probably have been had the Time of Imprisonment in 
lieu of Fine been originally specifiiHl. 

8. (Jlausc 67 is, 1 iliink, ubjectioiuible. By laying oj)en now and endlass Sources for 
CoiTU]>tiou and Extortion, and by occasioning constant summary Investigations into 
Right of Property, the pr»>poBod Rule would be calculated to create cf)nsiderable Anarchy 
and Confusion. The iPrinciple of the Rule is unexceptionable ; but the Practice I disclaim. 
It W'ore better, I conceive, that a Fine bo levied, or, in default of Payment, Imprison¬ 
ment for a definite Period Ije directed ; and this should discharge the Penalty of the Law. 

9. «XJn^ler the Heail of Punishment, Clause 40, Bauislimeut from One District to another 
witliin the Company^s Territories, as now practised, ajipeara omitted ; a Punishment liable 
£r> no Objections, I coududo. 

10. Clauso 46 empowmw Government to i*emit any Punishment. No Provision i^pears 

for Mitigation or R^iission by other Authorities. Vv 

I have, &C. ^ 

(Signed) H. SwETEjmAM, 

Sessions Judge. 


(Na 14 a) 
Sif, 


^ S. Bouiebo Esq. to H. B. HARttiNOTON Esq. 


^ Office, Sessiox^s Ji9 

9tb Ji^y laSar 

I IiAVE the Honour to acknowledge ^e Reeea^txtf .y^r 3S3, 

nyiiig » Iftter 

>vena.^ General,- ima its ^olosare firom tm QStui|li^ .tee 




H in tiie light of a TImny of CMiniiiial Justioe, aiuch it must be till 
Oow of Imoedure le fHc^pHtad, I ecUMnder the Penal Code npoii the wl^te a moet 


4. Vestixig the Inteipretation of the Law Ih the Fi^era of it, iimtead of in ito 
JLAmifwe fariitoFB, ie essential to the Preservation of the Simplicity of the Code* and will 
gntard against the Possibility of ci>ntraiy Decisions being given on dispated 
Points of Law. 

The dearnase and Perspicuity with wliiidi the different Olaases of Offences are 
defined in the Penal CJode will enable the Magistrates Indietmlints to be framed with a 
IMsitnetness and Precision they do not at present posNesM. 


& The j|£aghth Definition of grievous bodily Hmrt, namely, '* Such Hurt that Hie 
“ during the Sjiace of Twenty Days, in lioJUy Pain, Disease, or unable to^ 

** fii&ow his ordinary Pursuits," is 1 consider in the latter Part Uk> severe, and appears 
to Ml unequally. For instance ;— 

A, inteaidiiig to hurt B, who.is a Tailor, inHitris a on. B, which his Ande. 

Here B is not incaisicitat^ from following his t^nlinary Pursuits, and the Ofience would 
not be punishable under the Eighth Designation, wliich if B hail been a Dawk Huiiner it 
would have been. 


Again, A, intending b.> hurt B, a Tailor, inHicts n Blow on B, whicJi sprains One of 
his Fingers. Hen^ B is inca|mcitattwl fWan following liis ordinary I'lirsuits, tliough if B 
had been a Dawk Kuniier lie would not lawo Imuui. 


7- In neither of the above (.^ises would Innlily Pain nor Disease continue for Twenty 
Days; and unless a Sprain is to be regarded iis a Disease, Punishiiient u'^onld la) imcM}u^ 
for the some Oflencse. Tlie heaviest PimiWinierit would fall on the slighU'st Injury, 

8. It is mucli to be regretted that the (.*ode of Pr(KH?dure di«l not a^fcoinpany the Penal 
Code ; for without a iUoixaigh Knowledge of the Machinery V»y wltich it is to 1 h) lunriinl 
into effect, t<» form a corrint Judgment of how it will answer in Pnutice is fiifiicult, Iwaii- 
tifol and perfect as it now ap|K)ars in Theory- 

9 . The Oomnnssioners, in their Letter to the Right Honoru’able the (Invemor (Icneral. 

Bay, “There are Two Things which a Legislator should alu'iiys luiv«^ in view wdiile is 
** framing Laws. The one is, that they sliouhl us fur as fsissible precise; tla? otfier, 
“ that tliey should In? easily uridcrsbMMl." l"hi.s is lindenialile. But it strikes me to the 
above a Tliird might with gr<*at Advantage be added, niimely, that the J.«aws should la 
of easy Enforcchient; for without this EKscuitial, Laws, however ** precise," or “ easily 
understood," or however |jerfwt they may in '“J'heory, will 1 h* usoh'sH. 

10. I trust the Court will nc*t sup}H»»c I luimii to apply this last Rt^mark to the beau> 
Ufiil Coile under Consideration. On the ooiitrary, I feel every ( Joufiileiiee tliut the innsteT 
Mmds who framed it'will exyiericnci! no Jiifiiculty in arranging tlic MaeJiincry by which H 
is to be carried into o|>eration. 


1 have, 

(Signed) J. »S. BohD^niO, 

ScTssions Judge. 


J. T. Rivaz Esq. to H. B. Haruixotox, Kw{. • 

(Na 58.) 

f-ivil and Hfissions Judgi* flffice, Ziltah Futtehpore, 

,, 17th Decjember 1838. 

Tl HkVE the Honour to iK!kn<iwle<lge the Receipt o( your Circular I.^tb*r of Datif thi 
March last, No. 383, desiring my Opinion on the projwised Penal t^sle, a CJopy o 
wJiidb was duly furnished to this Omcc. 


4; In rcplv^ I beg leave to state the Code has in general my A^iprobation. I’he frv 
XtaAels of wliicii I am aware ore tlie following :— 

' tius Meaning of the Expresaions “ rigorous and “ simple " Imprisonment is not 

as X can perceive, defined. 

'' Tlie Punishmenta provided by Clauses 153, 156, 159, 160, 161, 14^4, and 168 arrs in mi 

' 33be INadliiB^ pravided for by Clause 284 is utterly inmil&cient, and ir^^gely incon 
r w$fo CSiwM by whudi a heavier Punishment is awardixl for a for less mriow 

; for Theft with legiord to tlie Value st^den 









with the Amoimt of Prcqpiprty received, 

m4^d9|:« no Difference beiw^ the Thief th^. 


^ T I'" "■ 

. :, I.haye,.^&c. 

{Signed; .^ J. T. 

, CivU and Sefisions T 


K. J. Tayi-kk Knq. to M, Smith Esq. 


(No. 98.) Office of Civil and SeseioiiH Jucilgo^: J: 

Sir, Zillali Mirzapun^ ,17th .^ril lB9d* l 

I HAVK the Honour to iw.*knuwli*d^f‘ your (,‘ircular I,H?ttcr, No. 383, dated the 24th Itar^ 
1838, and left uiiaiLswen'd l»y my Pre/lccossor. 

2, In reply, I lu*j^ in siaU* tliai I linvo iitinifivtdy jK^ruHcd the differf'nt Oiaptcr^ Of the 
Criminal fVah*, wlUi fho a»lminiliU‘ NoU's appcTnled ti» tlioni, and T am of Opinimi that the 
SyMtein of i'*‘nal l^aw pro]»o.sod hy tlit' iTidiiin Law <Jnii.miiasiom-rs is far sa|^tjrior to atty 
now exist.iji^r ill llifsc Prnviives, and nno tliat mi^ht. wit.li (^irc and Judgment, l>e carried 
into effect. 


3. Til a Work so 1 ‘x.ten.sive and i*oniplirat>'d iht're an* doubtless several I iiijierfecrtioiis, 
but there is so iniadi d<?serving J’raisi*, and lli*‘ P<*njil ('ode a.s a whole is so much (deiirer 

‘ and better arranged tbnii the (hiniinal Kegnlations, tliat I shall not nttenqit to hlame Or 
critiffiNe the JjJibonr of Years by Men nf first-i*ate Tale.nt,to d<» which fairly I have neither 
Leimire or Inelinaiion, even it I jiossessed the .AUlity. 

4. The Tew Jileinishes and IiH’onsisteneies that have ni(»st attrac'teil uiy AttentioU are 
noticed in the following DbsiTvation.s - 

1st, 1 Jiiiva* no K«‘iiiai ks to <4fVr *ni tin' Ist < "liaptor of (Tenurn) K.\plaimtions. 

2d. In tilt' (’lia.pter of PunisIinuMH. Seetion t.*; appears at varianeo with Stictioii 42. 

3d. Ill Section 48 Impri<oiiiiiiMit IV»r Tiife shall be reekonetl as e<|uivah'nt to Twenty- 
four Voars, e<iiiH(Mpn'iitly a Boy aged 'fen Ye.ars iniprisont'd for Life would be 
rehoused at Tliiriy-four Years of Ag»', or {j,bout flalf the natural Teinu of Lift?. 

4th. oO, An imliniiied fine is liable lo obvious (>]’»jeetions. 

5th. <3ia[iter 111. The general Kxet ptioii.s and the Light of private Deferu'C appear 
very well eonstruete*l and illu.strated. 

6tli. i’hapter IV. of AbetnieriL 'I'lie. I liustrat-iim to St*etlr>n 100 fa) is superfluoii», 
as in Mu* Otth Seetion in c.ln' [irereding < diaptt*r '* nothing is an Offence which is 
done, by a i'hild uinU'i* Sev<‘n W ars n{' Age. 

7th. The llhisfratit>n to S»*etii»n I0(i. .4, knowing that 15 has iniin]t*n*d Z, a.'s.sistH “B to 
“ hith' the Body. A is liable, to hiiprisi>nnient of’ eitlier I)e.s(n'iption for One 
“ Twclfih Part of the d\*rni of Inipriso)ini<*nt for Murder, that ib U» »ay. Two 
“ Years. ’ ^i'he ('rime ermimihed b\' ,\ should be, in my (^pinic>n, as Ac:ee,ssory t#o 
Murder after tiu' Kael. 


• 8th- Ohapti'i* VI.. cif (ftfeuv i*s n*lating tt» the Army and Navy, 'fhe Penalty in every 
Instain e ajtpears in.suHieit'nt. Tliere is a .s-trange K.\e<»ptloii to Section 124 : tlmt 
tlie Pritvision does not extend to the ('ast* in whi^ Ji tiu* Jiarbour is given by the 
Husband or Brother ajipoar.s nnnei'e.ssary. for Female Sohliers or Sailors are never 
heard of in this (’onntry. 

9th. (Chapter Vll. I’he Punishiiu'iits prt»posed for Offonci's agniast the Public Tran- 
([uillity arc in my 0[)inii>n loo lenii*nl. 

IPtli- Chapter VI11. The Law eoni.ained in ihi.s (liapter appears much wanted; 
and Uie folhtw'ing Cliajdt'r IX. of Cojiteinpts of tin* law'ful Authority of Public 
S<Tvant.s, i.s exeelhait. 


11th. Chapiters X., XI., XI1., ami XIIl. llie Otfenees against public Justice, the 
• Ucvciiue, relative to t’(dii, and Nl'eights and Mea.suro.s, all seem very Avell eoiistructed, 
and the Notes reganling them very valniible. 

12th. The Punishments for Offemv.s aHeeting tlu* Public Healtli, Safety, iitid Oonve- 
nicTU'C art* too haiieiit, but May seem bett^'r jiroportioned in Chapter XV., where 
the fftfeuees relate tt> Religion and Ca.stc. 

13. C3iaptt‘r XV111. 1 think ilit! Definition of the Offeners affecting Humau Life 
might b<* better. In place t»f v-tdimLiiy cu]|>al>lo Honiicitle being Murder, MJaa^ 
ftilaughter, voluntary culpable IL>micide by 1-ouatmt. and voluntary culpable Homi- 
eitle in Defence, I should .suggest the Terms usksd in Kiiglisli Law ; Lst. Jufidbifiiihtte 
Homicide; 2d. Excusable Homicide ; and 3d, Felonious Homicide, the laat,beiUg 
either Miu'der, Alnnslauglitor, or Self-destruction. 


The remaining (^haptei’s on Ofieiict'.-^ against Property, those relating U> Docmneiito 
imd Pn>|M»rty Murks, Uic illegal Pursuit i>f icgnl Rights, the criiiunal Breach of Ctaitniete 
of Sei'vic*f>, 4)f Defaiuatiou, of i^riniinal Intimidation. Insult, lutd Agunoyaiice, ii|^pil|ir, 

E n&ail veny ; but the (^hapUir of GftVmees relating to Marriage, and the NeSi€|8^ oiae 

We to tnany and obvious Objections. , . . ^ 

- .. . . .f. I''have,|K5. ^ 

■ ■ K V .■... 



wHh iJift yoni^lSj^ No. S8$ I 

wuusider it my Dut^ so to 4o» ^vhen J conoeivd" tiiAt a Chance off* 
^ and trust that the Court of Niaw^mut Adawlut wiU pardon 

i they deem it mhwmplied or timppthsablo. 

;C6iifiWering that the Nature and N\unl>er of warioiia OfFonce?^ which ai'e of the must 
fSpWttMt 'OocuiireTice in aliuoRt eveiy Dhdri^ and theae IVovincea^ and in the 

of which the Courtis of SeadioiiR iiw luc^y iKt-Jupied, art^ Murder/’ ^*eolpahle 
fio^cide/' Affray attended with Homicide/' and “ severe Wiumding/’ —ujid 1 lieUhveon 
Jpbiuupin that the pT<>bAhle (?nusf* uf fully One Half <d* thow^ <^flenoi?h vrill he found tr> 
Wve originated in the mipjxwed Right of private. Defence uf Property, such lis Cropa,^ 
liand, and Waterc^rnrHCs,—the Object, tliercfi>iv, of ilie propostxl Penal C\)ih* should’ 
doubtless Imve been Htrongly and iiiont jiarticulsirly dii*e<?ted to this Subject, endeavouring 
as fiwr as i^ussible to put a. st«»p ti» him*]i fretpicnt PorjM^tnition id’ thiv^i^ (Wenct's, and in 
order tu prevent any Miscotun‘.ptioii on the MntUT of how far Persons wen' Muthonzed by 
the XiawH to protect mjcU Pro|K*rtv, winch I regn-t to aj>)Uehe!!id has not been the Oise. 

3. In the Volume of the ]>n*posc.d Penal (VmU\ t^n the Subject of the Right of privah? 
Defence, Clause 74, it is staUnl : “ Kvory Person law a Right to defend his <iwn Property, 

** and the Property' of every other Peraon, against every Act which Is an Offoucc mliiug 

under the Definition ofMischii^f or Oriminal Trespash, or an Attempt to (;ommit the 

same; subject to these Restrict.ion.s, that there is no Right, of ]>rivuie Dcfeiioe in 
** \rhioh then*, is Time to have renouiise to the l')*otivti«>ii of the jaihlut Authoriti<3«, in 
** the Manner indicated in the ( ;<Hh? of Criminal Pna^edare. and that th<» Right of private 

Defentw di’H's not exteial to the inflicting of more Harm than i.s nec>i*asfiry to inflict far 
** the Pur|K)se of Defeiicje. ” 

4. To me the. above admits of such a ( ^aistrnclion that endless AfiVays and Breai:lif^s of 
the Peace must be the necessary < ?nii.stHj\ienet\ The <'oiirt of Niiiianiut Ada whit cauuot 
but l>e too Wi'll rwr|uainte<l with tla* wry common tleeurremte f>r such « Casi* as A, with a 
PoHSi* of Persons, coiiifneneing t<» take foA‘ibh* Possessiiui of th<* t'rojMH of R, or the cutting 
of B’s Waterctmrsi-, A and Ids Pnrty fall under the Dtfciiei* of Mischief; and B and liis 
Party have not Time to have recourse in the public Aniliorities. for in the meunitme the 
Crops may be tak<*n, or (he Re.s<*rvoir drained of its Water, which e:iiou»t be r4!!phu?ed ; 
thefrefore R iimi his Party have a Itighl di*fcnd that fh'ojs'rty against A and his Party 
as huig as they I'ontinue iti t.fie ('miMiiissiiui of the A(*t, and t hus to battle it with them 
until either ]*art^\ is vampusheil 

5. The Evil that- )> t)ms likely tri arise is bnt i>o(> evident : ami there is iloubtless a wide 
,DifforeiJ(v between this Species of Aggression and tlad by a Rami of Diw^idts ; and however 
little disposi'il the Natixes of this t \»uiil/rv may be to njiposr* llie lutt/or, they are by no 
means backward Iti oppnwiug ihelr Neighbours in an Act of'rn^spass, or on any slight 
Provowitioir, and are oii]\, 1 coiji'eivt*, miieli too r4*a<Jy to uiaki* usr /if tlaur Sxv<»rdH and 
Clulis on thest; Ocea-sit»ns ; ami a detiidiive Xet to previujt tla*ir taking the liiiW into their 
own lla-uds, when', there, may l>e an ("iK^ert.ainty ih-s to the RigJit id’ Projwrty, would, in 
my Opinion, be atteTidcd witli tin* gn*atf\st Jhandii, and vvil.iumf mueh Risk oflmvingtt 
prejudicial Efiee.l. tui the Spirits of tie* pe<>j>h-. 'I'his might, I e«aieeive, be eflV:<*t4*fl t>y 
defiliiug the Sort of Property over wlu<*h tlic Right of private Imfent^* dii.l not extend, Hiieli 
OH Wttten^oin*scs, and Croj»s not g^atliered in from the f.<;indsj tVe. iV(t. 

A CTuuisc, therefore, i‘X}>rc,ssly made to state that ‘ 'Die Riglit ofprivat,t'. Dcfeiici- of Pro- 
“ perty does not extend t^o that of Latul, I'l-ops or Pnidiiee notgathereil in from the Ijfiiid, 

Watercoui'ses, or any Reservoir for liolding \Vab*r,'‘ would. 1 am of opinion, W a great 
HtiCUUt towards prcvtaitiiig many serious Criimw and Breiw'hes of tla* Pea<*<i. The Right 
of Dcfeiict;^ by tlie prupovsed f-^>de, f.laiise 80, doe-s not in such t/fises extend to the ij^luzi- 
tary causing of Death; but wdien an Oppi>.sitioii to an Aggn*.sHioii ol this JkwTipfcioii i» 
pormitted, how* ilitHcult it is t-o siiv wdatt may not be the Uoiiseipieiiei*. 

, I am not at jireseni sutficicntly pnipaml to eutci iiib^ the Arguments on the Subject 
of the gemsral im]K>f4ing of Fines in all Omiiwal (!!a.sc*.H ; but, how'ever good the Theory, the 
Pnictioe of levying Fines by Distraint: in the (Jiiniiiial (’oijrt/S of ihln Country 1 feel con- 
^viniped would on many Grounds be very objectionable*. 
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trery oJyectional*; 

1 ani, &C. 

(Signc'd; A. C. Heyiavp, 

OiHciaiin(; .S«munui 


A. Fbaher Esq. tc» a 6 . Harkikoton Enq; 




ZiUali PftiMiiqiat , Mtqpit^te’s Office, 
Ifitii ]>6oenilm 1838. 
rour Jjetter, No. l,.'U‘4 «if tlH> 27tfc ultimo, calJiog 




C lCh »oSmy Bfoikf 

(w 'iM to dw0ie to the Bxmitoati<ni of thb Oodo tto Timo i«r)wdi eotthi«] 
m offering any veiy decided Opinirm ae to ite SuitaUeiiete in ite IMada^ 
evm*, rmd it ^th Atteirtion, and iiiy geneml Opinion in regard to it ie oeirtoi^ 

Jfiavonr. With eome Alteration in the Clauses wliereiii it appears to aim at too asrar 
PrceiKiofi, and in thereby likely to render the Operation of them Clauses eitim imdstkai^ 
or nugatory, and witli an Adaptation to it of the System of Procedure (whiclijr erilk^ 

(joiiiiiMHHioivers ihemHelveK reniark, could, I have no doubt, very easily be made), I see liille, 
to prev^eut its irmtiexliato liitroducthui, and I feel confident tliat the Besnlt woidd 
more satisfacUiry ^nd certain Aiitniiiistration of I^w than at pi'csent exists, 

I have, &c. - . . 

(Signed) A. VvtMm, Magintmto 


VV. FACiAX Esq. to H. B. Hakuinoton Esep 

Zillah Mynpoor>', Magistrate's Office, , 
Sir, Slh'h January 1839. 

In reply b* your Letter, Nf>. dated loth December 183 S, 1 have the Honour to 

Miibmit the following Pages, eontaiuing such Alterations and Suggestions as appear to me 
might be a<lvantageoUs!y mad<? to tlie renal (^sle jw published by the Law Com- 

}nisHj4^)tierH. 

I have endeavfHired, iis far as I aviis abli*, to ussiiuilato the PliriusetJogy of these 
additional and nnieiiderl < laiises to that used in the Code ; and hir Facility of Reference I 
have arrangi^l them under their respt»<ttive Headings of l!?hapt>ers of the C’ode- 

ft may also he iieetjssary to remark, that, in fixing any new l*laiise which has Reference 
tf> or shmihl fallow any f>articular Clause f>f the (^ode, 1 have n.sid a fractional umber, 
in addition to the inb^gral NumlaT of tlu! (Clause in the tj»sla 

I trust. howev«»r, that I shall meet wdt h the liidulgems* c»f the CVnirt, in eaae it should 
appear that my Views are erroneous, or that 1 have been betrayetl into any Inadvertoncy, 
ill eoiiH<Mpienec of not having had J-rf'isurc t(» pay wulticient Attention to the C<.»de iu all 
its (leneralitie^s and Details. 

1 liave. <k'u 

fSigned; (!. W. FA<rAN, Acting Magistmte, 
ciiACTKii in. 

(’laiise Afiditional, 1 .—Whoever shall eomiuit any of the Cfieiures described in this 
Code, and shall heoomt' insane H\ibset|uent to th«* ConimiHsioii of tlie Ofience, shall not be 
liable to Punishment fi»r sueli CfbMiee. 

Ni»TK A. 

'I'he Pr<»vlsiim eontained in this Chapter is by no means new to the Penal Law, 
ii(>r does there exist, as far as I am aware, any Objection to its forming Part and Portion 
of this (.\ide. 

The ladightened Spirit of tin* Age lias placeil itself in op]»osition to the Infitction of all 
barbarous Punishment, and no PiiiiiKhine.nt can be^ so justly characterised an sucli, as One 
which would present the lamentable S]jc(*tacle of the Infiictioii of the Rigours of tlie Law 
oil the Victim of Insivnily. Such an Infiiction wonUl not only lie abhomnt tram the 
humane Fendings of the t^mimunitv, but it would have a nu 3 st ini]H>Utic Effect, by arming 
those Fetdiugs against the Law ; while at the same Time the Fact of Insanity having 
hoen siHHTimluivd wonhi atfi»nl a most violent Premmiptioii of its having iirevkmaly 
♦‘xisted iu a latent State, leiuling to the liifeivnec of the Punishment iiaviiig l>eeu uiguotly 
inrtieted. 


ClIAeTEW V. 

Oj Offfnv(\^ ii(/ainst the IStale^ 

Clause Additionah 113^.—Whoever shall wdlfully publish and distieniiiiato, by Wordi 
by Writing, by Dwd, by Signs, or by visible Rt^preeentationa, falee and pretended Propll^ 
des tending to exeite lioubts of the Stability of the Government esUblished by LttW iii 
tlK> Territi.riw of the Kast IikHh Comimny, sliall be pttirishefl with BMUwhaiesti fer JUli 
or for >u»y Term from the Territories of the Eaut India Comitany, to wlucb Fh»e ittljjr tw ' 
added, or with simple Imprisonment for a Term which extend to Three 
which Fine mav be added, or with Fine. 

Clause Additional; 114^.—Whoever wages WarngMttBt the Gwei^ent of 
at Pewse with the Government estoblislied by Law in flie Temtories of too Sato 
Companyj or attempts to wage aueh War, or by Instigatioti, Ooiiflfniwgf* 
prevwusly abets the wsgiug of such War> shall to punished with IrnprimuinetovcCtol^ 
VlM!«riu^n fer a which may entoi^ to ThiW Team, Jiaid'toaft ■ 

.i .ji >1 .v>':. .V 



. ^'‘ ~ ' .....' -the m 'fommitaciie 

ri0i^i^;l9m -beiiruag «ueii ^-imiiiJiefftii^-' w- .^oevw-^pMvioiM tibt^ bjr* 

.’ rCtopgptfacyv W' Aid, the oonmterfigMd^ witmiiit tto Territoriee 

&diA Oen^pany, eiiall he ptmiflAied. witii Imimso^ of either ]>escripQHm 
Ibt may extend te Seven Yearn, and fihnU ideo lie liable to Fine. 

- ^hwttie 11#J. 3.—If any Peimni by doing anything wtiereby he (nimmita an Ofientai 
laat preceding <wuee, ako commita an Offence under any otjier Clanae of thia 
CSkittib, llie Punishment shall l»e curnulatim * ^ . 

Mote A.—The Offence define<i in iltis Clanse, tieing one of a most daugerfuis Nature to 
the British Rule, rtiquires to W expresKly |mivide<l for by a separate* Enactuient, as it 
cannot he reached by miy of the Clauses of this Chapter. 

The Offeijoe may l>e coiuinitted without uny Attempt to excite Feelings of DiHaifttotion, 
and it uronlci Uierefore not Iw o<*gni«ihle undiT (^laUHc 113. 

The Credit attached to fielitiotin Proplieeies is One the Hujierstitions ho prevalent 
wet the ISast, anti in no Country luu( it taken ho d<H»p a nait ns in tlie RegionH of 
Hmdostnn. Mo wis»* 0<>vemineiit would iinneiHfiHsaril}* take notice 4»f mere Straws 
fltMiting on the Surface of the Cum>tit of public Opinion, but. it would be watiiutg in 
Watc£fulncss if it did not ciirefully n^siraiii the Disseminatitni of Docirincs subversive 
of its more Exisienct*,—Doutrinen not the Ichh jH*nnciom from their having obtaiuoil a 
certain rtdigious Sanction. 


Mote B.—The Ohjoct of this Clause is to prottn^. Oovenimcnts at Petioe with the 
British Govern nieiit. Clause 111 4*ii)y prottuts OovornirieittH in Alliancv with the British 
Government, wliilo C’lause I !.*> only takes cognizunce of OlfeiuH^s coinmithHl in a iscrtiiiu 
Lcicality, /,c.W'ithm the Territories of the BritiMli Govt.Tniiient. The suu^miliitere^tH of PtvMX\ 
however, and of Justice, rieinuiid that l*i*ote<*tion Kliouid lie extended t>o both ; while, the 
Diflerenct' in tiu* Punisliinont wJiieh I have arti\e<l will, »iH fiu* as PoUcy and Kxpeilieiicy 
arc concerned, \h*. a suilicient Distinction U» mark the su|s*riur Ktgard whitrh wi* ei:itertain 
towarrls tlmse Nations which are in AHiilarr with <iur <#wn. 


Note C. C.—^'Die OttV-nce herein tlescribed and providetl for is of mo stM'ious a Nature 
that it upjwars highly impolitic to allow it to be noti<w*<l only in a irfinsieiit Manner 
under the Provisions of the Chapter against Korgtrry ; and ns the Dtgret^ of Pniiishniofii 
is projKirtiomMl t.o the. Heiiiousiu*s,H of the (!rime. tin*. aeeunmhiU?d Punishiiient providotl 
in Ixitk the ("hapU'rH w’ill only !»«» sufficient to im^ct the portentous CoiiHiHiueticos wliiidi 
imght re»\dt from so trc4isonfibl4‘ an A<jt as the C<»uuterfeitnn‘ of tin? Public Seal. A 
proper Regard for ChiMsification stMuns also to risjuirc that, IwMng iiitriimicany an Act 
against the State (in which Light it is nyarded )>y other Codes), it should be included 
in the Chajiter rcwrvi'd for stu'li OfTeiuTes. 


CUAITKlt VI. 

Ann*/ **nti y*ffy. 

‘ Extxiption U'i Clause 121, Ameiidtsl.-^-By omitting tlie Words la$fr»ra 

Wife. 

Mote A— The Alteration in the CIuuhc ixuimIhIs in tii4? t>iiiiHKi<»ii fd* tluj W^onhi 
•* Huaband or,” as tiny arii fibviously siipcriliioiiM, tw tlie S<»l<li4*r or Saih>r is the Ptiraon 
rafeireid to by tlw Words ** to whom the Harbour is giv4Mi.’’ Nor k it a Muilicient 
Answer to thk OVijection tliat, as Kxpt^rienct*. and Military ArinalH have Hlaiwti, Woiiiim 
hiKVe nomotiiiiOK fieen w hardy and bold aa to fa^rform all the DuticH of n Soldier nr 
SoikHr, Hincx% though such is a ]>oHHible (.'ase, tbo l-*aw desw not iHHHigiiizc Women in itn 
Oefinltion for a Soldier or Sailor. « 


ClIAKfEIl VII. 

/'a (if ie Tro nxj'n IItltyf. 

Clauae 135^, Additional.—Whoev€*r, while Ciunmitting the Offenoe de«crilie<l in the |ire- 
doliilg Clame^ iwnuu^ with anyWe^sm for Hhooting, Htabbing, orioitting, or inakfjK 

pMoparatioii for committing the Offence of rioting hy amiitig himself wdth any W«ia.]:>oii 
irliMlever, sholi bepuniah^ with liupiisonment of either I >eacri]>tiou for a Term which 
: Years, or Fine, or boil). 

Gliwwe Additkttml.—Wlu^^er, knowing that a riotrms AoHombly hue token place, and < 
%tS|^ edBed upon by the Mogiatrate or other chief Polux) Ofiicf5r bj aid in diqierHing the 
.libtctio Ajisembly, fiiihi to give hiK Aid in «»u|j)>reHHing the Riot, shall be {iiiniHlie«1 with 

SOO ZUipeBa 

' Provimou does not extend to W'oiikui xut. Ghildrea under sixteen 

Vwmm» wlm jwe rendered incapable by Age, Diseam^ or 

woQ3ad» Penion eommitting the 







IKlniul—h>vii>c 

Fioio^ diaJI hy Force wSwung 6f ?%e Bpci^iic^^ for 

*^clii Ai^mbly, in the Hfiiii:ier proHcribed by the Code t^ilhNpc^iire, ah^ W j 
imj^soiimt'Dl of either I^eeciuption for a Tern which ixifty extehd to Five'' 

• 6t noth. 

ClauMe Additional, 5.—Tf any Pei*HOH, by doing anything whereby he 
Ofibnee under the laet pn?cedin^^ Clanae, abo commits an Offence under dny Ofinee p 
Co(jt% the l^niishwient nJialJ be cumulative. - 

Iscte A.—'Hie Offen<H- ndb.'Tod to in this Clause Wing one of an aggravated Natwr^ i™ 
consfMjumitly deserving nf n liigluri* Degree of Punishment than is awarded to the 
Offoncea contained h\ (.*h^lst^s 121^, 132, and i3o, it beeouieH exf>edient to daisait^d^^ii 
HOparate Heml, t»« it 4lifi<*rs fhnu Clause 120 and 13o in tlie importmit Facts of 
armed with <iflbrmive Weafions, and from (laiisci 152 hi the e<|ually material CironmBLmoe 
of OonthniaiMH: in a rit^tuns AMHeiid)15'after a legal Proelaiiiation for its l>istiersi<m. • 

Note B.H. - The Prineiph^ of this Provision is m-ogniz(wl by the English and othttr 
Penal Codes, and T am not aware that siiftioiont Clr<»nnds exist for its Otnisdon in the 
]mj8ciit <./haj)ti!r. Of tho. Obligation that oAeiy Subject is under to aid the ministc9rtl|tl 
Authr>rities in tlie Pre>Mt.*rvatiou of the pulilic Venet* there cannot be any Doubt, and it Sb 
fcherotbro <»Tily rwiuisite to specify the (Uasses w ln> from e.s]>e(’iaJ t'auwis may W conaidCiVild 
exempt fooui tlie ObligaCmn t<» sucli <’n-operation. This has been done in the Exem]^i0VI 
hmnediately billow ing; but it may be nnteil that, in oj»]s>sition to the English jWw, 
Olcrieal PorKuiiH have not be<*n ec»nsi<lered to be relieved from Iheir Diitic^s as Citizens, 
while on the other iiand their Exhortations an<l lujuuetiotis to the C,V»nser\"ation of the 
Peace Avill on most Oeeasions be. as (^Ifeetual as personal Kxmlions to the Attainment of 
the ffojeet tti which they are dinM*ted, aial at tla* same Time >»<» in keeping with their 
sminui ("ailing. 

Nob^ As <»Ti Oitf^asioim tii' rioting Crimes of the det'|K\st Dye are likely to be coni- 
mitticd, in case a public Servant fail.s emMgt'tieallY to peHorm liis Duty, and as such a 
PerforniaiKM* c.aiinol be. ex]>e.t:ted froin him nnbss he feels himself to be protected by the 
Law in such a Way as (auinot a.<hiiit ort,\‘ivil, aral a.s some spei'itic Art should be consti¬ 
tuted the Limit tlie Transgression 4»1‘w hich <m the Part of tla* Rioit'rs .should justify the 
active Ini*irpo.sition of Authority, the leailing of the ihorlaiuation to <lisj>eTHe ap|>eant to 
Vie the Measure the best a<lupteil to imprrs,*«, lli(*tris Avith a due Sense of the Danger to 
which they i^vposc tluMiiselves by ilhrgally cont inuing Members of a riotous Assembly. 

NoU' J>. - The Proehiniatioii to disperse is the main llesour<*e 4»n whieli the Civil 
Authority has to (lepiMuL short «ff a<*tnal Foret*. To give it Kttirieney, it must be rcHpected ; 
and to insurt* its Ib'.specj- it mii.st be guarded by i)ie M'Vere.st IVimlties, and the more it is 
rtwpected f.lie h\s.s Nece.ssity will there l>e to haA c re.(*ourse to actual Fonv. 

The .Prevt!ntion ]>y Violejnv of the reading of tin* Proclamation is the most serious 
Offence imm<‘.di:ii(4l\ cojimM'te<l witli llie S\il>HM*t 4>f racing, and, btdng a spceilic Offence, 
should Im* specifieally ]in»\ided for, for though it is puni.shable ]>y Clause 179 of 
Ciiaptev IX. as an inteiruption tiFa ]mblic Servant in the Discharge of his public 
Fimctiona, tlie ihinishni<*iit i.s »)b\iously imnkv.|uate. 

CirAPTKIi VIII. 

Clause A<hlitioiml. I — Whoever, being in any Ottice wdiich gives him legal Autho¬ 
rity to keep Pei’Hons in C»»ntinenieiit, Avhilt* keeping any Pemm in Oouffneiueitt who i». 
ohargetl with or U oonviided of any (Vimeor Siistloineaum* uses Violence towards timeb 
Person, and t.h©?'eby*exttirt-M a i^iufcssion from sucli Pt*rson, or induccH, such Peraozi.,1^ 
betHUue an Ap]>i*over against his Will, shall be punishtsi wdtli simple Imprisonment for a 
Term which may to Twa) Years, or Fine, tir luitJi. . / 

Clause Ad^litioiia!.-- If any Person, b} »loliig anything wdiercby’^ he cominits an OffcCi^ 
under thi' ]»rcceding Clause, also eommits uti ( Hftmee iiii<Icr any <'ther CJlause of thk Ood(t* 
the Punivshment shall be cumulative. 

Note A. A.—Tin* Violenet* which forms the main Part of the Offences refeiTcd to in thiz 
Claus4* would in ordinary Occasi<ms be piinisliable ns an Assfiult under Chapter XTIH ^ 
The Civeumst!luces, how'cve?', under which the Pemms by wlioiii uud the Purpose 
which it. is usisl givi* it a ilistinet ami highly »ggi'avttte<l Character. It is an 
iinhupjiily too pn^valent amongst the subordinate Officers to whom the Police Adiuinigti^ 
lion is ititrusied, and the Impunity with which it is much to be fe^ired they are jj 
pf it rtMidei*s them heedless alnuit its PerjH'tration, When, however* it is recop^e^jG' 
it leads to n cmupletA* Perversion of Jiisticse, and tlmt it is a Source of the . 

J^nstice and Detriment to the Properties and liberties of Individuals, before 
can be ii}>plicd by sujierior Axithoniy, this Provision will, 1 am jiersuaded^l^ r 
neither nnealled for nor inexpedient, 

; A ■ CHAjweii IX. 

Of Cofitmiptti of the panful of f^ubUc .. „ 

,Ain«Kiifed^ ’:tp 





If’ iMiy ;Fww^ ■ wjtoflp^ lia, 

amende Cl9.\^ ITt, cfcSU «4 bo liaTO cbiVKimtt^ ’ to O 
ecmt&med in nay other Chap^ of toin Oode« the Pimitomeat iihRll ^ 


l^melTS Ameaded.—^Whoever intontjoiialiy rescues or atteiupts to r(!Hc?uo »ay Ptowa 
toy Custody in whicli that Pertw>n is detained luuler tlie lawi\il Authority of any 
[lb]^6 Servunty an such, or of any Body of public j8ca"vant», m sucIk shall be liabM fos sum 
or, Attempts to I'escue to the whole Punisliiuent aasi^ied to the^(.)fTeiu!e for wbtdi 
JpSr'^'iPeraoa in whose Favour the Rescue or Attempt to rescue wan tuaAle was <Urected to 
into. Custody. 

'V Koto A.’—The Alteration in this Clause consists iu the De^free of .Puuiabment Hf^iipied 
to the Offence, wkioli is reterred to. Tlie Priueiple on which the Altenitiou has beau 
made ia, that it i» desirable Uy ap|M>rtioii the l >e^ree. of Puiiishiuent to the Koinoumfiess 
«4SKf‘tibe. C^ime* If the Words of the Original (ire rcUviuod* .*dl InatanctHS of RoHistivuce to 
lawfili Authority will Im 0 jdaced u|s>n the HJiinc F<K>iirig. liesistanoe to Warrant on a 
CStai^ of Theft, luwl on a Charge of Dactiity will punishable in the same Defprve, 
But it is obvious that this wonlil not only be opjnvssjve ti> the hidividual but it would 
defeat the Knds of Justict^ ; for it would so ha}>pi*n that in t ^iises of }a*tty ^Pheft the Punish-' 
memt would exi^etd that for tin* ()ftent?e itself, while in hi^inous (Viint‘.s, it would at't as a most 
powerftil Excitement to Resistiiin-.e t<^ lawful Authority, for luminous < >tleiulei*s,<u' the Friends 
and Relations of Oflciulers of siu-h a Stainf». would not luive iui\ Hesitation to imair the 
trifling Penalty oontaitied in this original Clause, f»osfM^.sHing. as tht*y w<mhh every ChatUH* 
of fiavtng themselves or their Frierols, hy a siKvessful R<«si.staric<% from tlw» heavier PmaltliBs 
due to their Crimes, if fJjerefure, tlie abovn Objeetions to the Words of the original 
Clause iinve any Weight, i< will Uo jieet*«hiary tt> )in«ke a similar .^Viierntion in Clause 17il. 



CinvPTEU X. 

(ffientu's I^vOiic Juatia-. 

<?Jlause 188J, Adilitioual. — Wbo4‘v«.-r, iu any Stagt* f»f any Juflithil Vroeivding, being 
bound by an Oath, or by a Sniirtion taiitaiiioiiiit to an'Outb. to state the. Triitb, stati*.s lliai 
to b<'. true whieli la- could not jM>s.sibly know to b<‘ true, or staU*s his Relief iu tin* Truth 
of a Fact which he kiujws to b<* falst*. t<niehing any Point material to the lh«.siilt of sueh 
Proceeding, or in the Truth of which In* t'oidtJ uot fH»KNibly have any Belief, is said “ io 
** give falser Kvidt'uce/’ 

Clause 186^, Additic»nal.— W^hoev<*r fraudulently or for th<r Pinpose of Annoyance 
previously abet.*'*, b\ Insl igation, C ^uispiraey, or Aid, the Ino'titiiiitui of any Suit in a Court 
of Justice, knowing tlwit tljt* Person institiiting ‘anii Suit has no just nr^mml to iristitiib* 
such Suit, shall be punished with Inipri.soniii^'ut « iilji-r 1 >osc*ription iiu* a 7’i*rni which 
may extend to One Year, or Fine, or both. 

Ciitiise 1 JbiJ-. Adtiitiomil. -\^*lioe\'er, b<*lf>ngirjg to the }*rof(;s.sion of the Law, commits 
the Offence dcs^eribed in the la^t. pret^ediug Clause, shall be ]ajijislie«i with Jiiipris^miiicnt 
of either X)cscripti4»n for a Term whieh may extend to 'fwo Velars, or Fine, <ii* both. 

Clause 20(5, Aini*)i<le4l.— \Vboevi*r. ext'^*^*t as liendieiitb-r e\t:epl**d, knowing that any 
Person lias cwajK-^l from any (JusUsly in whieli sudi Persiui was lawfully cloUuned In 
mimnmcc of the Sentence of a of Justice, or by virtue of u (i%>mtiiutaiioti of sucli 

StotoUce, or has returned front lawful 'JVansportation or Banislniieui, the Terni of such 
.^miUBportation or BanisiimcTit md having i*Xj[Mred, ami the PuniHbfiK'nt of .such Person 
been remitted, gives Harbour, AssiHtanf:e, or lt]tc)]igctic;e. to such Person, igith 
‘Qto 'Intention of saving such Person from the legal CViiiHc(|U4m<u*s of such EHCa{>e or 
Bciturn^ filhal) lie considert*<J an Aewssory after tlie Fa.ct to the (.>in»c or Misdemeanor for 
which the Prisfmer escajiing shall have twrcn sentenecHl. 

Clmse 206^, Ailditional.- —Wh<s.*ver fibaJl knowingly and wilfully enable or aid any 
Btoto to enca{)c from C^ii.stody wdio is in < Justody in piirsuanci! of the; Sentence of a 
Ciqil^ of ^Tuotice shall, be conKideiH-<l an Accessory after the Fact to the Crinjc or“Misde- 
lB>t which the Prisoner escaping shall Imvc l>ecn Heutemxfd. 

Additional, 206 —Whoever, being a public Offlitw, and having any Person in 
In ppnniaiico of the Scntomxj of a Court of Justice, shall intoniionally and 
.allow Pcrs<m to escaja?, shall Iks liable to a Piinishmciit 45<puil to that 

tfce Per^ escaping may have been sentoncf>d. 

—Whr>ever sluUl demand or sliall tak.«^ jiny Reward from any Indi- 
to 1£hl|^gement to procure the Rewfc4>ration of bis stolen Gomls to him, shall 




JE'ftririfnAiii will not «xtei»d to the Cam in which tlie taking of thi> 
ajk4 Convirtion of tih«priit<d{>al Fedon. 
hayi^ botn robWd, hm^ hin stolen Property, 

Si^iimiyyVStiagc to proHoento, 





intd ^ kngagemeDi, io Piio^ *#^11 *‘^f. 

shall iiot be IcAH thaii Rupees ^ 

Claiiiie Additioual.—Whoever, under any of the Provudona tIiS» 
public information re^aarding the Comtnissipn of any Crime or Ifisdemeanor^ kniS'' 
compcjund with the Offender, <»r shall take any Money or other valuable Thinj^ bt 
Promise of any Moiujy or otloT valuable* Thing, from liim, with the view of iekvixigil^ 
from tlif* Penalty 4*f the Jjaw, shall )>e liable to Imprisonment which may extend to Three 
Mouths, and to Fine which may exti'iul to 100 Rupees. 

(Manse Additional. —\V]io<*vcr direcitly or indirectly gives or offers to give to any pubtie 
(Jlfirer engaged iu the AdiniiiistratJoii of Justiee any Oratitieation whatever, aft defined in 
CMui[»ier VII I. of thi.s Ooih-, with the view of inttiieiicing him in the .Exercise of hie 
ofHeial Functions, sladt be jinnisbed with Imprisiminent of either Deneription for a Term 
which may exttmd Tlin*e. Years, or Fine, i>r both. 

Exception.—This Provision shall md extend to the (.-sise in which the Giver of the 
Gratification slialf emiso tie* Aj>pre]iension and <’^mviethm of tin' Receiver. 

Clause Additional. - -VVlnieveT shall voluntarily take, or shall atlniinister or ctuiae to l>e 
lulmiiiisUu'cd. any illegal < >atli, binding the Person taking it to c<uitniit an3*’illegal Aet^ 
slmU be }»nnish«M( witli Lni]>ri.soiinieid> of eitlie.r l>e.s<-viptioii which may extend to a Term 
of Seven Years and diaJl not be less Ilian Three Years. 

(Mause Additional.-- Whoever shall vohmtjiriJy bind liiiusi'lf, or shall bind any Pemon, 
or cause him to bt^ bound, hy a Sanction tantamount to loi Oath, to commit an^* illegal 
Act, or 1.0 omit any A«;t la; is legally bound t<i do, .shall be punislied wiili Imprisonuiejit of 
either Description vvhirh may exteinl to a M\‘rm of Seven Year.^ and shall not 1k^ lewi than 
Thre(; Y«»irH. 

C'laiise Additional. Wlioevcr. niaier 1 *oiiij>iiisioin shall bind himself or another Person, 
or sfiiiil cause him to he bound, by an unlawful Oath or Sanction lantaiiioiuit to an Oath, 
of the Nature deserlhed in the M'w o preeeding Chnist's, an*l .shall not rt'Veal tlw* saiiie within 
Ten Days afb;r tin* Violenee has Iwyen rciiiovt^d, shall be piinivsbed with Imprisonuierit 
of either l>eH<‘ri})tion which may ext(*n<l to a 'rerm of Three Years and shall not be Icse 
than One Year, 

(Uanse Additional.--AVI kicvit, not being a public Servant in a7iy DejiaHinent, candeH 
any 'foken n*semb!ing any 'fokeii carried by any ]»ublie Servant in JUiy Depjwtnu'td, shall 
he punislied with Impri.sonment of either Dcseription fa- a Term which may 4‘xtend to 
Thivi* Months, and Fint' wliieli may extend to ."iOO Rupees, m* both. 

Note —TIu* Purport of this Sup|ilemi idal (Manse is to deline 'fwo S]»eeieH of Perjuiy 
which ari* not imduded in the original Deiinition ; for it may often happen, in the first 
plane, that the Siibsla.iic** id* the Staituiitwit depo.st^d to by the Witness ma>' be true in 
its MViior, while the ('ireuiiistanei's may he su(*h that it wa.s ini]>ossib]e for the Witness to 
be personally eognizant of the Fact. In this (‘use the MVnth is a men: Inciileiit, while 
the Witinvss Is obvio\isly as nnieli j»erjured as if the Facts to wliieli lie deposfsl Imd no 
Reality. Moreover, on numerous Oeea.sions it is neei.ssary, w la're presumptive Evhlence 
is produci‘d, to t'xamim* (udiviiluais regarding, not the Realitv of certain Facta, but 
regarding their y/e/ie/’in tlu* Existeui'e of .such h'aets. 

It is trm; that in this ca.se the Testimony is not absolute, but as il is material to the 
due Decision of the (Question at isNUt\ and (In* Falsehoiul i.s wilful, ami arises from a 
ileliberate Inteiit.ion of injuring an Individual, and of perverting Justice, it differs in no 
<‘.ss<.uitial Point, from ab.solute Perjury as de.scribcd in the original CMhilsc, ami should be 
(spially liabh* to the Penalties of tlu* I^aw'. 

Ni>te R.— MMieiv is no Provi.sion in tliis (’ode for the Offeiiee.s adverted to in these Two 
t MaiLses. MMiev an* punishable by other (.'otles of Law, and India is eertaiidy not the 
Oountry where exeessiv«‘ Eiieouragemeiit .should la* given to uiifoiuidtsi Utigation,- for 
tlie Facilithvs to Litigation which exist in t!ii.s Country, and the Litigiousm]^ wliieh i» 
(dnfi*aeteristii* of the People, render it desirable that no ( Mits'k should be removed whicii ia 
cmisonaiit with tlu* Primdples oftlustict*, while it i.s iu» less a iiwi^ssar^' for ]>roper Admi¬ 
nistration of Jitstice tluit the’rijiie of tTmli<*ial t >Hic*4‘i-s sliould not Ik* engrosHi»4l hy frivolous 
and vexatiotis ('omplainr>.«t 

If, t.lu*ivfore, the (vi'oiinds for adopting thi?» t M*.u.se have any Weight, llicy will a firrfiori 
be appUi*able to those Individuals whose proteashukal Eilucation giv<^s them the full€¥it 
Opport unit it's ot judging w hat are and wdial arc not insutHohuit Grounds for the Institu¬ 
tion of a Suit.; ami as the {>ei'$(onal Interest 4)f .such Perfa)iis woultl naturally’ lea<l them to 
transgress ilu^ [jroper Limits, the Ljiw mii.st irit«ar|K7se in regard to them with a heaviar 
Pt‘unlty than wdiat w’oiihl 1 h‘ neitvssjuy for the Community'. 

Note (\--It is pri>p<xst'd by tht»se MMiree (Maiise.s, the first <»f which is a proposed 
Amemlment. ami tin* i»ther Two mlditioiml (.’hiusi\s, to guaril more efiicieutly agldnet 
the (.^unmls.sio^l tla* Gffem*e.s reterreil to, by enhancing the Degrc^e of Punishment; 
for to retain tin* Punishment pivscriheil in the Original wimld have the same mOfftl 
Effect fi8 is df?8cribed in Note A to th** aineiuled Clause, 171 of (.liapter IX, andiftibe 
Grounds T-heixuii assigned are sufiiciently conehwive to sanction the Adoptian of the 
proi>pBed -Ainenduient in that (.Miapter, their Applicability wtU be stronger in ilie 
whei^ tlie runaway Convict haia through the Ordeal of a le^ attd foifm 

duly sentenml * , , v " 



_ ^6 Ponaltios ,of the J^ir^ firiMiig flrom M^Uvm of pecuuuu-f 

ii^c^ in tlicN^ vfib, from tlicir PoailSbz^ and from tho Ikifarmiition. of wJiuAi 

^ im, 1^^ would otherwise be a mb^ eflScieut lustnunent of ensuring their 

Offehces are also of snob rejjcated Recurronoe, and present sueli ObstadeA to IIk- 
.Oonvietion of Offenders, that it is much to he feared that, if they are not cheoktKl by 
o^peoml Provisions dwlaniiory <3f their Criniinalit}'', they will In* excessively pernicious .t4> 
the whole System of Politic, 

To rfve, however, every Fjwiiliiy the Convictitm of OfTeiidtiW, an Kxeeptiou fias*beon 
fraixu^ w'hich it sfn*ins ex|K?dieiil t^o admit on general Git>uiuls, , 

it would aJs<^ la‘ obviously oi^ieetionablo t<* }»lace ifie Sufferer by Tlu*ft. on the tuune 
footing as the Ofleiulers ativcrUnl to in tlie Two other Clauses, but it would l>e t^^ually 
KO to allow him with Impunity to defeat the Emis of Justice for his own jirivavte Intt'vest, 
ailuie if this were to l»e atlmitled the whole Maebinor} for tlio Administration of Justice 
Wt>uld be unnecessary. 

Note E.—Everj'' Means almnld be adopted f<»r insuring the Purity nnd Integrity of 
Judicial CltTicers, and every' Attempt to uinlermine these neiN>«sarv Qualitnis, being an 
OtTence against the ]•tlblie lnU‘n‘,siK of the most sacred Kind, should be visited with the 
Hevercst Penalties. Nor is it sufficient that tlic: < Vmdnct of One <^f the Parlies implicated 
in the Offence sh<»uld im^et with l/ondemuaticm. Of their Piu*tieipation in the Guilt 
there cjinnot be any Jfoubt, aTid they should eons(s|uently share tlie Punishment.. 

Cire.uiiiatiance.s, how«‘vt‘r, may exist, under vvhu’h the Piinishineni of One Party' enu onlv* 
be «i‘C\ired by the Pardon of the <.»tber, and with the vi('w of inetdiJig sucli J4 t^oriiingency 
an Exception has Ihsui annexed to tlie ('laust^ Justice w ill tints i»e Ixmefited, and the 
l^aw will have done its Duty In declaring and piiuishing tin' Oriniiiuility of botli Parties. 


OilACTKU XI. 

Of Off ) ttrrn ri'fufiitff tn ihv. JirtU'inif*. 

t1au.se Addili^)iial Whoexcr, not being legally a\ithorized to stuid a better i»r 

free of l*o.st.age. iiitentioiiully .MUids any l.ett<‘r or Pack<*t to any Post Otfuu'. with 
any .Signature or Supei’scription wh-ueby it is or may Ik‘ recciviMl extan}»t from the Pay- 
nn'Ut. of Ptistagt', shall be pnnislicil witb Fine which may ext.i*iul to UU) Llu]>ee..s. 

t Manse Ad<litional—Whoever sejids or c;vns4‘s to be S4*nt any l^etter or iivcket bv 

a!) illegal Post shall be pmiislieil with linprisonmeiit of either l)escriptif»n, which Jiiay 
I'.xteiul to Tlin'c Months, or Fim* vvliic*h may e\lem| t(» 1,0<)U Unpi'es, fyr both. 

Exception.--11ie Pn)visions i»f < Mau.se *5, and (Maitses 1 an<i 2, do not extend 

to the C;tsc ill wliicli any I^etler or Packet is scut by :i private Mex.scngci*i 

( nAi'lKK XU. 

O/oo/fvvw tt4/ fo (Jaifi. 

t Mau.se Additional, 1.— Whoever, knowing any (’oin to bi‘ <tountcrfi*it, and delivering the 
Barne to any other Person as g<‘nuine, has at the same 'IMnie jnore <’r;unterreit (*oiii in his 
pi>.Hses.si(»n, shall be piniislasl with Fim* wddeli may extend to 100 Kupe<^s, amh in 
adilition, to Ten Times the Valin* of the Coin of whi<ili .such counierfuit Coin is a 
Counterfeit. 

Clause Additional, 2.-“-Whoever shall (*omitiit a Second GlfeJicerT tlie Nature, diy^erilx^l 
in CUiuse 212 w'ithiii Fifteen Day.s subse<pient i*i the Commission of tlie First Offence 
sliall be puiii.shed with Fine, which may extend to 100 Hu]>ej^s, iti ad<1itio)i to T<m Tirne.^ 
the Value of the Cfdn of which such (rouriterfeit in a Coiuderfeit. 

Clause Additional, .1.—Whoever shall refuse to receive, any Coin in saiisfiji^iion of ^^iiy 
Demand, which Coin has !>oeTi dee!an*«I by c<»mpetent Autlioriiy to be a legal Tender, 
^hall be liable to Fixic w hicii may extend t^j 100 RupcKrs. 

CiiAin-Eu xrii. 

and MrjiAxnHiH. 

.^CMauiie Additional, 1.—Whoev(*i pursues any Tra^le reejuiring Ihn Use a Bahuiciih 
, or Measure, amk being direct^tal by co/iij'Kitcnt AiitJi4>rity to prorluct* such Balaiici?, 
or Measure, fails l-o yi<*hl Olsfilicnee to such Order, or offers imy Hindrance or 
CMjatruetion to any' Person duly auilKU'izttrl to examine such Bfihincx-, Weight, 4»r Measure', 
be punished with Iniprisonnicnt of cither l>escrjption which may extend to Ons 
or I^ne, or both. 

^ Chapter XIV. 

f’*’ . ’ 

PvHic Healths Safetyy or Con/venimee, 

3^58,. imierting the Words FliLee& or"' before **between 

^ ■ . ■ . ' 3 1; " Olau^ 



S^Oy Axnioided—By eiMhig iWib betwcMdir UnA 

“anyFoodL^ ^ _ ^ _ 

Clause 272^, Additicmal«^WhoeTer hoA Chai^ or Poaseaeiion of any Btiil#|^ 
for tbo public Conveutenoo, and omits to take sudi Order with it as he heUievwi te, %i |9 
snfficimit to gwml agaiiist any probable Danger to Human Life or of grievoua jHi^ 
shuJt be; punLsJied witli InipriHr>iiinent of feitlifar Description for a Term adiioh may 
to Six MontliH, or with Fine wliich may oxteucl to 2,<>00 Rupees, or both, 

Addititmal ClauHf3.—Wlio^jvfjr, in any public Way or Thonmghfitrtt of any Totm or 
Village, shall be optjnly drunk, Uy the Annoyance of tluMc wlio |>ass along that Way or 
Tiuiroiighfare, sludl pay, f<*r the 1st Offence u Fine of 2 Rupees, for the 2d, 5 Rup6ei^ 
and 10 Iiu|KH^ for t;very .subsecpirnt Offence. 

27lU, Additional Clause*.—Wh<Hiver sets at large any Animal the Enlargement, of 
which is atUuided with probable Dang<‘T to Jiutnnn Life or bodily Hurt shall Ins punished 
as in Clause 273. 

Ghiuse Additional.—Wlus^v'cr give.s l^lotion to or drives any Vehicle, or rides or 
navigates any Ves.si*l, or d<»e.s with any [loisonous SuhstancH*, uv with Fire or any com- 
bxLstiide Matter, or with any «^x]ilosivij Substance, or 'with any Machinery, or with any 
iluililiiig which he. has a Right ti pull ilown atal repair, or w'ith any' Animal in his 
Poaseasion, any Act so rashly and negligently as to in«Ucate a Want of duo Regard of the 
Piv>p4*rty of any l\u*Hon, or omits to takt; wdiat lie beli<‘ves to bo .sutiieient Precaution 
against any )>robabl(* Danger to such Projwrty, hlmll be punislied with Imprisonment of. 
tiilher DosiTiplion which may extend to U/ie* Month, or Fine which may extend to 500 
Ru[ms‘.s, or both. 

IJIause 2ho, Amemled. — l>y inserting lla* WoivL ’gives Motion to or"* after whom¬ 
ever/’ 

(*laiise Additional.--Whoever keeps or has tliarg. of any Building for the Rt^c»rption. 
or Kntertainnient of Travellers, and refu.se.s to receive to entertain any^ Traveller, 
without goml and sufficient Cau.se, shall be jmnished wdth Fine, which may extend to 
100 Rupees. 

(^hiu.se Additional.—Whoever in any' jaiblie Way or TJioroughfare ojs^iily and noto¬ 
riously ]nir.sues any Means of Livelihooii ur performs any' Act wdiieli is repugnant to 
ilu* lleligit'ui, subversive of the Morals, or <»j>piised to the F»s*lings (»r the Publie, .slialJ bts 
]niiiislied. for the Ist Ofleuee, with a Fiiu* wdiieh may exie-H'l to .">0 Rii]a*es, for the 2d, 
to 100 Rupees, and t<» 200 Rupees for eve.iy subs(spn*nt < )lfenee. 

Ch.M'Tkh XV. 

0/ irft/fhif/ to [M/f/foa (fntl 

(’lause 281*, Amended.—By insert ing the Words “ or wliii-h is olfensive to ])i.s religious 
Feelings ” after Ij<»n.s of 

(Maiise Ad<litu)nal, 1.—Whoever, with the Intention of wounding the Feedings or in¬ 
sulting the Iteligion of any Person, eau.ses aiy Distiirbanee. in anv t.'hurehyard, Burial 
ilrmiud, or other l*laet', of Sejmlture, slnill be puiii.shed with Fine, w hich may' extimd to 
100 Ruj»ees and sliall not be Ic.ss tliaii 10 Rupees. 

(.Mau.se Adelitionul, 2. —Whoever <»mits to take sueh Order with any-Animal in his 
Po.sHessioii Jis he believes to be sullii’ient to guanl against any' ]#robab]e Offence to tlie 
religious Feelings of any Pt*rson shall be jniiiished with Impri.sonmont of either De*scrip- 
tion which may e.xtend to One Mouth, or Fine, or both. 

CilArTKR XVT. 

Of illegal EnU'itncc info and In the Territories <f the East India 

^ iAnnitang, 

Clause 287, Amended.—By' inserting tlui Wi»rds or the Subject of any Government of 
KuroyH' or of Amerien,” ofti^r “ King.” 

CMause 2S8, Amended.—By inserting the Wor4lK ** or the Subject of any Govoinment 
of Europe <»r (»f America ” after “ King.'’ 

tMause 2S0. Amended.—By' in.serting the Words “ or the Subject of any' Oovei'nment 
^»f Euri»pe or f»f America aft-er King.” 

ClIAPTF-R XVIIL 

0/ Ojfences affecting the Human Body.—Of Rape, 

Exwption to Clause 359, Amendt^d.—By iiiHerting the Words ''unless tlie Wonuua 
shall luive \»et'n marrie<l without her Consent,** 

Clause 35.9^, Additional.—Whoever in any' way idds or allots any' Person in a Mamage 
w'ith a Woman w'iihout her fit>e and mtelligeni Consent, in consequence of which Jitarr 
riugn such Person has sexual Iut.ercourse wiUi the Woman, witli or without her Oq^seat^ 
shf^ be punished with liu{)£risoimien!t of either liescrijAiou for a Term which ead^d 
to Fourteen Years and must not bo less than Tw'o Years, and sluUI olao be liable W Firie 

‘ ' , .iOMUFTKE 



• ^Woman any dT O^ioicesr ^iSoad^ in Clauses 

CUiiseB 383 to 4i4/0 of this Chapter idu^ be liable to Puniahment for Ruob 
if Offence shall hare been cotnmiti^ by her while in company with or by 
ihe Instigaiion and Coercion of her HusbaiKl 

Cflanse 393 amended and addtH) to.—11th. By falsely pretending to l^e poascssed of any 
Pacaliy» real or imagiiukry. 

12tliL By falsely ^a*etending to be £>osaessed of supernatural Poweww 


fllusiraHotis, • ^ 

(n) . A pretends to l>e u \Vizar<i or Witclu—A olieata by Personation. , 

(o) . A pretends to be able to avert Hail, or to cause Rain to fail.—A cbealN by Per- 
*sonatiuti. 

(p) . A pretends to the Scieuco of dlscovci’iug sti»len Goods.—A cheats by Persouatioiu 


C'irA!»TF.K XX. 

0/ OfitniCtm raliititiff to 

Clauses Ad<litional.—WJu*evor, beijig a )»ubiic Servant in any UopaTtiueut, and 

being as sucli iiitnwt^«l witli the kts-ping of any Ac‘c<>unt, frawiiilently attenipis to 
destroy or to def»ioe or fraudiiK^ntly seeret-^'w any Doeiuiient, shall l>e }>uniHiiod with 
Imprisouinont of either Description fi)r a Term which may extend t<i Two Years, «»r 
Pine, or both. 

Ciaust* Aiiditional.—M'hoever, being intnisted with tlie Preparation or the ke^cfnng 
of any Doc-UTiieni re<jnired by nii\ publir- De}>artiiient, sliall refuse to prepan* sueli DiKiU- 
nient, or to j»roduct* it for the liis|Kjetjon of any Pei-son eoiiei‘viUMh or tiesimus t»r 
examining it, or of jmy FVrsou eoinpt^h^iit to nnpiire the Pwparatioii iinf] Produeiion 
of such Dorniiient. shall be liable to Fine which may extcjul to 200 Kii}n3ch and hIuiH 
not be less than .>0 Ku]>ees. 

<'ifAin’IhK XX Til. 

f}f ihe crutt.'nioI Brnt.rh nf Cfottrifcts of Sfrrtce. 

Clause UiSj. Addili«»nal. 1. — \Vhoev».‘i% being bouial >»y a lawful Coiitriict to jK*rforiu 
|H: 3 rsona] Service, illegally liiniis l.» perforin it., or perfnruis it in a carcIcHs and negligenl 
Planner, intending or knowing it to be likely that such illegal Omissirni, or carehyss juid 
negligent J*crformanc<-, will <-(tusc 1 n jury to N<uiie l*«irt.y, shall be }ttini*4li<‘d W'ith lin]»risoie 
nient of either IKscripiion for a 'rerni which ma^" extend to Glut Month, fu' Fine which 
may extend t<.» 100 liupeos, or botli. 

Kx<;eption Ad<lilionaI to <'lau.se TliJs Provision sliall not exteiul to ilu? Case in 

wdiieh tlu* Terms of the (’onlraet h:i\e not. b<»(*n jMirforiiUMl by ihe opjiosiie Party. 

lllu.stration 'a).— A <vuit.r;u-ts <<# serve Z as a Khidniuigar Z refuses to pay liLs Wuge.*i 
after they arc tlue, A runs aw'a>. Hi* has comniitte<l m* OffciKM*. 

Illustration A coi,tracts to sorvt* Z re- a private* Servant. Z beats A. A runs 

away. iiotMl Treatment being an implied Tithi of (.ontract, and not having been per 
ibnned by Z, A commits no Mtfeiu'e bv running uw'iiy. 

Exc<*ption Additional to Claus#• - This Pr<»vision .shall not extend t#* the Case i?i 

wJiich tile Terms of the <hav«* Tud. bi‘.en jH*rfornusi by the op]H»Hite. Party. 

Exception A#hlitifuial t/o ('lause 4(»k- T Pu‘ siiiiu; its t#/ ( d:ius(^ +03. 

Exception to tdausv ttk>, Additional.— The same as t«» (.’lause K33. 

C}iArri.n XXIV. 

Of (ffi) Tf'IofiHf/ to Mo rrUfffe. 

CIhUhc A<l<liti(»nal —Kvery Man who iinlue^es any W<irnari under Si\l(*e.n Years of A^«r 
to maiTy him, w'ithout tlje (*onsejil of Jier Father, or if luu* Father Ix' dc^a<1 without tfie 
i.Vrmftent of her Cnanlian. or if tlu*re be no Guardian, without tlu* < V»n.s«.*nt r»f her Mother, 
shall punisbfxl wdtli liufirisonment for a Term whielj may extejul to Tliree Years, and 
flluill abo be liable to Fine. 

Clause Additional. 2.—FAery Woman who indticcK any Man under Sixteen Y\‘ar^n of 
Age tt> many her w'ithoui the iVmsi-.nt of his Father, or if his Fatlier Vie de^id wdtliont 
the Consent of luH Ouartlmn, or if there be n<i Guardian, without the (VuiHent of Iiik 
M other, shall be punisheil with .sinii>le Imprihoiuiiejit for a Tenn wliich iiuiy extend to 
7%ree Y^ears^ and shall also be liable to F*ine. 


CliAlTTEH XXVII. 
agavn-ftl ihe Lavj of Nnti^yns. 

C^use l.'^WIioeverjpfow;^ in a Court of Civil l^iw or causes and Holiciis ihe Jasue 
Droni any such Court of a Prr>cess against any King or inde]>enclent Ruler-of any Country 
m Attklty -with the Govemment, and whoever executes any such Prooess, and dis- 

ijrtlitili Uie Oobds of any siDch King or Molar, commite an Offmoe against the Law of 

:{a63.) *1^ 312 Clatwo2. 



' fit^ia iij^ C^urt ora Vtcoem againufe the aay Kjh!ig>M{y>fattd < ^^ 

Rnto mjmy Coimiry;» whether at J^inity or m Atmiy with tlia Brithdi Oovenixam^^^^ 
whoev€!r executes any euch Proc^-ss, aiwl distmiiie tlie Goode of any mich AifihaMid^> 
commits an Offerujc* against the Law of Nations. ^ ^ ^ 

Olaitsf —Whoever prosi^cutfiis in a (Vmrt of Civil Ijiw or causeB and solieite the bme 
from any hijcIi O^urt of a Proi*esH figainwt tlie Siirvanta and Retainers of any King 
Ruler, or of Uie Ainl:>asHador of any King or Ruler, whose Nam<?« may have been duly 
regi.sten?d in the Oltict^ of tlir JN>Iitjeal Seerelary to Government, and wluwver execute 
any Hinrli Pr<K;esH, and rliMlraiiw the (loods of any sueh ServjuitM and Retainers of any 
King or Ruler, or ^>f the Ainhjiasajl«>r of any King or Ruler, eommiu an tlfleuee against 
the Law of Nation.s. 

Chiune 4.—Wlaniver commits the Oiruiiee deHeri]>ed in (.laiise i. .shall Imb liable to Fine 
which may 4 *xt 4 md SJ,00() Rupees, ami ul.so to Imprisonment which limy extend to 
Hix Months. 

CluiiHc 5. - W'hoever <v,ininlts the Offence deseriU-.d in Chiust; 2. .shall liable to Fine 
which iii.'iy exUunI to I,(>()(> Khp«h*.s. 

(.Manse r».- -Whoever erjiniiiits the Otfciiee d^ liiied in CMause M. shall l>c liable to Fine 
which riiay extend to 100 Rupees. 

I have, 65te. 

(SigTked; CV FaOAN, 

Acting M ftgi.strate. 


W. P. Mas.s<).v Ksfj. to 11. R IfAitnrNOTo.v 

(No. ni±) 

Sir, KilJali Ruiida, :^(Uh I)<wiiiber 183H. 

A.S rnpiired \^y your CMreular Letier, No. MS,M of I >at4* the 2 HJj March last, I have the 
HfJtiour to forward my lt<‘marks on ihe Points which, on a IVru.sa! of thi-juopo.sed Penal 
(!ode, seenn'tl l.<i in4‘ to nspiire Aineiidiie nt First, tie* Punishment allowed hy the (AhIc 
fi)r the OtfeiKM* treaUul of in (Manse Chapter Will., tlie wrong fid restraining a 

Persem, as exeinpliOcd in lUustratinn t *., appears to me iiiade<pui(.e ; it ought, in my 
Opinion, t<» b<* in ihe Power of the M.agistrate <o award a longer Imprisonment than One 
Month, with Eight Days HM>re in tin- event of the IMih- not being ]»aid. vVgain, in 
(Miapter XIX., which tie.at.s of t Ufete'eM against Property, the I)ur{iti«»n t»f the Term of 
Imprisonment, the only Punishiueiit e.xeeptinLr Fine allowd by tln‘ (’o<h» in Gffoiujes of 
this Nature, is, in iny Opinion, t<»o limited in aim«»st everv (’ase. < X('epting that of Diutoity. 
Not that it i.s probable, it would be often nspiidte to award a more .s. \t‘re Puni.shmciit 
that! that. all«»w<‘d by the ('ode; still 1 n.slanee.s. may o(*enr in u hleh. from tin* ii< doriou.sly 
had (Miaraeter of the Olfender, or otlier ('iremiistaiut's, it might. !»■ f«ir the liitensst of 
Soi'ii'ty that a more severe Punishment mav heav^ardeij tlian. if tin* (’ode btsjomes Law, it 
will be p(»ssibh‘ to award. M’his Remark ! would app!\ paHieulnrly t<» the Punishment for 
the (‘riminai jVlisappn'priation of Properly not in po.-sses.->ion, ku‘»wing that such Pro- 
]»ert^' was in posse.s,sioii (jf a »lt‘eeas4Ml Pej'.son tit the I inu'of his Decease, as stat<M] in (.Maiisf* 
:>S/J, and exemplithsl in the Illustration ; and to tliat for eriminal Preach of Trust, .stati^ 
at length in (Mause MSt;, mid th*' Ofleiiee exompliheil in Jllnstratioii Jn bolli ihe,sc 

Oas 4 ‘s the 'remi)tation to emnmit the iMime i.s great, and (la* ( haiiees of Di.seovery alight, 
whii-h <»f themselves form a sullieieiit Gause for awarding, or at least 4*mpowej‘ing the 
ilmige to axvard. a Pimi.sliment more sc'veiv than the (Mlein-e. siiiijily consiilercfl, wn>uld 
seem f<» call for, but whieli might serv e* t.o eounlerptdse in the Mind of tlie Person diH].>osetl 
to tin* (>tfenee the Inducement h'*Id forth by the Fa< ilit v of eommitiing it, and the nlight 
Risk of DIseovery attending the Commissinn of it. J rio not take into coTisidonition the 
g^'cnter nn»ra] Guilt of tin* P«*rson who commits either of thesi* Crimes. vAa^n ciiinpnml 
with that of him v\ ht» sb'al.^ from or rohs a lN*rsoii whom he is in m» way.s hound; hut 
it ought to be >’onsidere.*l that the SutVerers b\ eitht*r of these (M*imeK w<uild generally lie 
the wi'iiU. tin* defenceless, and the friendltss.-^, wliom and thc»ir lntt*^e.'^l it is esjiecially 
the Pn)\inee of tlie laiws to ]>ndoei, ainl whose Opprt'ssors or Plurnhirerrt those intnistf.^ 
with the Execution «)f the Laws ought to be empowered to punish witli exemplary Seve- 
riiv. As reipiired by tin* (’oiirt. 1 have notiet;<l the PoiiitK in the Code which apjiejur to 
me to iv\|uire Ametidment ; altiiough, had I not laxm so mpiircil, 1 should have felt 
Ditlidence in iloing .so. 

l have, fee. 

(Signeil) W. P. Masson, Officiating Hagistraie. 


K. W. (?. MoNCKTON Ehcj, to II, R llAIiRINGTON Usq. 

Sir* 

WiiirJK suhmiiting my Remarks on the Penal C<Hle, I tliink it ri^ht to state my Beaaima 
for mending iu liiy Observations, apparently uncalltHl for. The Matter mtandm tbnm.i I 
received a Copy of the Code while Magistrate of Fnttelipoor^ luad 

till 



to brief ^Ithnugli the 

Fiel^of h^gi loni^ omdMing act Magistmto wonirl, fW>nj the OircuniHtanc^^ that 
those FUuetionAriea aloue 'were eailedi upon to give their (^nniona, rentier my doing su 

1 have, &e. 

(Signed) R W. O. Moxcktox. 


swf of of Absli^ ^ 

ttk4^ took idimiltfl Ka finxi*’ t 


CiEKEltAX. OlSSEKVATIONS ON TltE PENAt Ct>nR 

• 

Iflt. I have great lle>itatiuTi in preferring the f<»]Knving Remarks it n|ipt<ai'a tii 

tne tliat the Rtw (^>Inmi.ssitmel^s luivt\ in legislating for Inditi, <iverkH»kt‘(l snuir inoM 
^important Cireunif^taneos, wliieh may, in n'wlity, hav** oeeiipicd their most, niinnle Atten¬ 
tion. and thiUH ouine the Suhstanee of what 1 should wiy to full f4> the tinniud. 

2d. Tlie Ptw>pl** of Iridia. without tlouht, jM>.ss(‘sH Peculiarities to he fmiiid in no other 
JCingdfUU in the Worhl. l-nlike Kvu'opeans, they consist of R^l<H^s <li(1eniig frt'iu one 
anoUier even in the v'arioiis Provinces of India itM*lf, as luneh as is i*oneeivnhiy possihU*. 
Whether the vast KxteJit of (/ountrv. or any otla^r Ke*isons. may he assigneil for the 
J>ia 4 »iiiiilarity, is not the t >hie<'t of the jiresent limuirv. Sullivs* it to kiu»w, that as much 
l)isiiti<*tioTv «\.ists Is'tween the varied l\»pulat.ioii as helwi'eu an Kuro{M*an and a New 
Zealander. T«» iiiake < >iie i^Mle suit Millions of People diHering in Utdigion, Ringuage, 
’Gusti'rii.s and Manners, and Riueation, c‘rti<*iently and ounpli'Uly, 1 am willing t«> allow 
is a Work of serious Ditrn-iiity ; hut as siieh is tla* I >et<'rnHna< i^m of t,he ( io\ t‘niment. it 
13 now oidy a Matter for <'onsideratioii how' thestf Didiculties can he overeoni<\ ami the 
proper Kenieflies skilfully applied. 

*M. Rut not wit liM a Tiding ihe iutriusie PeeuliaT’it ies and I )itrerenei\s (»r the Natives ef 
India, there are stuue Puitit^ in whieh tiudr ('liara»‘f erisf ies ajtpear rf» I'oiiu'Jde.. < If tlie.m* 
the most Tcrimrkahle are Th<*ir exc«“-si\t* i'ondiiess for la'tigation. shown hy tladr numerous 
]>etty Quarrels ami I>i'-pMtrs. and Uu ir Kndea\ours, in eoiisieipn'm,s\ to ruin one another 
thningh th»' Medium <»f the vai'ious ('ouiit-s. Idie <'riiriinal i'^iurix, of all others, are tin* 
principal S<*em' <d’ A«*lion. d'he K‘*aM»n f</r this will reejuire fui tla r <'onsidtu'iitiiui. Add 
to tlieir litigious Proprie^it ii's ih<*ir well-kiio\vn <’hnra-<-ter for ])eeeit and loiiig or«*very 
SjH.*ei<'S. ami without g'»iTig OirUe r suffi.deTTt Matter will he found on wJiieli alone uii 
ftxp'ri*me**«l JuilieiMl < >!Hcer will he ahn* to Judge wliat the general Working of the 
0<»dt' is likely to he, 

•tth. There is. how ever, t >tv‘ Ida:-- of Natives whom, [ tliiitk. ought most ]»artjeuh\rly 
to Is* considt'ied in forming a t’oo'e of t'tiininal Laws : it coiisiMts of that < *Jass without 
1^■hi^'ll h ardlv auv' c.iu h#* eond'i/*te<i iji a t/iuirt i»f Just i<'e, I alliak' t** the Nati\i* 

PJoa^lersand Mookteeiir-.. gem nilly are. in Nine (’ases i.uf of'fen, lie* Komeiiters of 

Quarrels and tlje Pervert.**r^ of the Kml.*' 'd' .liistice. It. is (hi.-< <’lasN alone that kmnv 
anytidrig of thv* LaW'^ : they are l.xikeil upon hy the N.'it.ivi-s .'is iheii' only IhMoujXa* to 
TVicaj'C P«ini‘*him'nt or t^» <‘arry f>n a (\Hirsi' of hitigjif ion to graidy Maliee and lUrvcug*', 
which their lgnoraTiCi‘ of the h-iw ami general Want of A liilitt' j»revent thi*ir hemg ahle to 
do tlaUUSeive-. ft is this (’lass of lN*f)p|e who get op false Pleailillg*^. false WilnesM**K, 
fttrged Ih>eijni**iit'-‘, Ae, iV^. ; hut so artfully do they maiiag^-, tliat should l>et4-et,icm arise 
tiioir Kiuployers arc ]iimi-i!ie4h while they evape ; \vli*»reas it i.s the\ only in alimcd eveiy 
Ua,5Ui that dest*r\’e to he puni;dke<l. li is thin Iknly of .Mookt»*ears ami Pii-aders that 
their Kmployeiv to a*(]>eai f»vuii Just Deeisioris, and llm^ rniu them hy holding out. 
frtl.^0 Hopes c»f Success never to he reali/.ed. while tln*y theiiiselvev , ;,t the Fat of the l<and. 
Tlicy are, in short, in ‘-xteritu’, f»oii.Mi«.'d and faHeinating. hut their W'ork.s sir** the PiitliH to 
Mi^ierv ami Ruin : ami in ion tladr P<»w'‘ r atid liitluem-e w'ith the \iitt\** PopuJa 

tiou ought most partieiilarly to he ^-on-idered. Indeed, the greati‘«l Itenejii. thaf eould he 
<*t>nforred oiJ India would he. to havi :i (‘otle so written that thes*' Pleaders eouhl take^lhe 
l^ast possible Advaiitag** of the AVordiiig of ii, ami he uiiahh to aggi;»,\ii.te ,»r IvKsen down 
a OriniJ^, a.s Kuiu?*! their fliaholica) FmN. 

5th. I am unwilling, as regard.s this partjf’ular Subject, .say imue /oiici ruing the 
Iftigiotis Pro]icnMtics of tie* N:itiv<^s, tlieir IhMrejt, ami tfje vile QindiiieN of 1 heir Phsiderrs , 
and 1 have \>nly here uiturcioned them Vi cmh*tiv<uir hi show" h<tw exceedingly cjlmv it 
wmtld be for a VlaKs of l^•ople s-» tljr*po.‘wd to avail tliemsclves of many l^u tK of the (k»de 
for t.ho Pui’jKm* of gratilyitig petty iRevenge. How l•:tsy for ibeiu. foj u> put cui 

the Wordft “ done in gooii Faith ' their <jv\u G'unstnictiuTi I liow" eji.‘-y to gel up a of 

lutimidatioii, or “Slu.'W of a Fault (Ilaujit? How caw to implieat/* another 

in a Cftse of wronghil RestraintAe ' J might licre quoie jicarly Half the fkalc, but 
OA tlua would not 1 m* conrri.*-tent with in^" pivMUit flhject, I shall in my Ib'.tnark.s <»n eu^h 
CltHpter f>«dxtt out what Clau^tis are ajijjarcntly, for this <»r <»lher Ucav»ns, ol»jr;<*tionahle. 

Gtk Eveiy Co/le that is iTjtt*ndcd he pnic*tica3iy ustdul ought to be made uk mued* pr;w - 
iicaUy nj>}»licable to Circum8tum?f?rt as poasilth^. 'lljUfl, in.sb:ad of alk^witig a Magi«truto tt^ 
iMraftto fitauf a Day in. considering under which of the OmIc a Oiirio ami in 

' ■ the Punisifhmeni^ many of thone rionbtfitJ Citse« hm |>oaaiblc ought b# 1/#* col- 

-■ to^fSllwsr* Iti the of lUiijimtiotiJ*, m Ouide*, There can be nn J>onbt that an 

' is .practically the Law> whatever the Lijw iteelf may eay; and w'hatovcr 

- (263.) *. 3 1 ^' dottbifia 



W tlQ tW I^dftture 0 ^ k oOimrbe | wsd I ain 

ttm IQurtrationfi, however that already turn ^ fmi of the Cod^ oie 

j&umerooH mtAiffh. There u One Way, and that only, by whid this cub be fttM^edSeii: 
ia by HUpplyin^^ a greater Number of Illuetrati^^is; and the heat praotieot Hetbodvtf 
acconifflisliing tliis would l^e, {or the Nizamut Adawlut to Iks ciaJled upon to 
NuinbiT of that have a^Hually biKen plwxv enhstituting tlie iLettero A and>B tfio 
NaimJM of the varioiw Peojile. Th<‘ Law Commiseicmm would distribute theae CatdBa 
UDilor their proiKsr Heaik Then* would be this ea|iecijd Advantage attending Uiis C4)tinM»} 
Wniiicly, tliiit the Ciwcs havifii^ alre^uly wjtriirrtKi, there is a great Reason tt) HUjupose that 
tliry limy fK?cmr again ; vvlierojiM, the C/dfm laid down in the Coile lieing tictitio^w, many 
may never have iMrurn^d in India at all, and may Iw auoh, from their very iinf>robiibfc 
Nature, <i8 rievei- will uorur. Wiiile on this SuhjiKrt, I woidd l3eg to suggest ilmt, as in 
transbiting, the Letters A and li would not l»c vej}' intelligible to the Natives, the Worii 
Uyott, Zemindar, &«*.. lainiliar not only to tla- Nativt'S but also the jau-ticular Kind 
of Cjise likf^ly to orfiir, jin.l given in the (Nwle i\s an Illustration, Mhould be sulKitituted for 
them. An Knlaru»-ment of tlie Illustrations wouhl render endli^as Kefenmc<« to the Supe-^ 
rior ( .‘onrts ne- dles-^. Should the Illustrations, liowever, thus beeome t<M> bulky, a sojmrate 
Volume eoiild ♦•U'^ilv be made, Uiiim reducing tlie original C\«le to ibe Size of a Pamphlet^ 
and l;ee|)i 7 ig the 11 lustrations jus a mere Look of Ib-fereiiee on rloubtful Points. There is 
One fuitlior ( iouMhlenitiori I woul.l bog wiili l)ilHdener‘, as oppost:ii to the Sentiments of 
tlie Law ( ^oiumissioners, to urge *, it U tbe Qm^stinn of the Projirieiy of giving the Natives 
a Trauslatiori of tin* Illustration^ of t)ie (!ode. lly all iiiesnis let them have their Law— 
give < lu-m a 'rranshition of the Oodr - but u/.t hiug el-ie. Tla‘ Illiistnitions, I ameonvinoed, 
will only be, a niigbt.y 'fool in ibo Iboels of I he PleadriH to pervert Justice ; and it is this 
OhusM ahuie wlu) will know what is liavv and what is not. It is surely sjitlieient for the 
Knds of Justice that the .ludges should br nuule jie(|uainted with tbe intricate Meanings 
of tlie, Text anrl the Apportionment of Punishment, wliile the P<sipie will know'that if 
they eoiuinlt such and such < 'rimes llie\ will be punisbed. It is of lillle Matter to theus 
wli(*n foumi (luilty, wbieij Head of ilie ('ode they are t.. br punisla'd under, or wlietlicr 
Half the Punishment is to be aeeording to One <’hapter and Half ai'e,ailing t<» anutlier. 
Tbougb this Piece of liilhrtnat ion is of intinite Importaiiee to tlu' Judge in awarding 
Judgment, I do not mean to say that it might, iint be tin/.r to tbe (^riniinah 

MtpjMi.ing him to be Lawyer enough to Know anything iiheut it. I ne rely suggest that 
while it might hi' reudeieil the Means ef peru-rt in/, it In extnmiely douhtfui whether it 
WiMild e\i'r lie found u.si^ful in aiding the |•'auls ut Just lee 

7th. In nunmenting on the t'ode mov ln ihre me. a seii.,U'> hitlicully o<‘eurs in the Want 
of the new (!i K* of Proeeilui’e ; for wlial ma\ imw seinn clear and feasihle. might, if it worn 
neei*s.sarv t< ejirrv it Into Kxei'ution in any particular Wa\. ap}H'ar to h»‘confusiNj. jn'O* 
pleSuing, and impo^sihle. (i is, therelore. not at. all unlikely thsil many Part^i may now be 
passed over hv me and others without a. Kemark, lliai would, on In.sjieiition of the Ocuie 
of Pro<‘eduri‘, n'nuin; t'oiumeid. 

Mill. Ill .several Clauses 'seeClause iDtl' it i.s si;it,ei| tiiat the lm]»risonim‘nt shall extend 
to ii Twi'lllh, iVe., j'art of tie- longest Term of ]mprisonmetir provided for theOtfenwj, 
whuli'ver that ’rerni m;iy In. Now it is a clear WuNte of Tina to a Magistrate or Judge to 
siiareh nut for this. Tlmt it is (‘a.^' to be done, I jidmit ; but to do this at niar byaUiting 
the Period of Imprisonment. aj*|M‘ars the hetti'r ComM*; for what does it sigidfy to the 
Magi.strate to know that tl>i‘ Law Commissi,.lurs think that the Twelfth Part (d u iMir* 
tieuhir Term i.s to In* awnnled in sueii a Case: All that emn’ciiis him is to awanl tlie 
Term pul dow n, let Keason.s tor fixing sueli 'I'l rm in tbe Code be what tlicy may. 

!lth. Whether it be the Intention ef the laiw C<*nmiissioriers to fnriiisli an Index 1 kfiow 
not ; but I CMneeive that such is imlispeu.sahK tuMessarv. U might he praetiaibltj Ui 
make the C..de itself a .sort of Index, arranged with l)a‘ Crime first instead of the Word 
“ vylioever. ' 'riius ’ Volimiarv eulp.iiJ»* Hondeid*' is tla- doing any Act, or omitting 
■ to do what tht' Law n'nders binding, with the Knowledge.'’vVe. (Svs‘CliilWff Silk) 
This Arrangement, though not made al[»hal*eriea!]v. would still tiid the Kve materially 
in searehing for any jKirtieular Critii,-, and .1 think would help to ablireviate ntony 
Passages. ^ 

lUth. t'onneeted with tlie above, there is one more Point of Some Tmporiainv Ut be un* 
derslootl. 1 beg to refer to ('li;i[Uer Kigbteeii. I'ages St and MJ>, where it will be oW^rx'ed 
timt the Uejwler is rt'lern'd twice to Clause i‘:iT for nn Kxplunation of the I>efuiiti(m of 
*■ gnivi- Provocation.” I b»‘g to suggest that every i^^chnlvnl Phrfn<f' \vliaW'H'.vi»r, or 
Piirase that in tiny W.ny reipunjs Explanation, Ih' niiirkv*<l tdther hy Iwiiig printed in 
italics or by invertlxl ("omma.s, and that in the Margin opptxsite to it the NumW of the 
eyplauatorv C'lause be nuirktsl; by this Arrangeinent a I)oul»t can lx* cleared in an In¬ 
stant by iiunuHliate Ivcterenm I would also suggest that all ExjihiiuitionH of pcMnilior 
Plinise.s. jilihough eom]uvhend(H.l in the Hody of the Work. )«' jilso phu'cil in the Clvipter 
of - (b>neml Explanations," and an alphabetical Arnutgoineni would here p<^rlia.j« boibn 
most [^racth'ally useful. 

I lib. A« thoiv are many Oimos that arise (‘ut of Prininples of Honour, and odie»tag9& 
\vi>»^re a liigh Stum ofH<m<>ur pn'veiits Parties taking Advantage of the Law, ImL on 
isAitnirv, induce tliem w take it into thoii' own Hand$, the Legisktore diool^ make 

* ^ this 



^ mopoao t}^: 


itiere he mg>&iAaiiXfy made &r OdVw^ 

iQbvbOil^^ tn^ et ^vea Meefy ao onll^ he legblatod &r. My Bmck0ii» fi>r urg:ifig thi»v 
Prtacipleii on which 1 thiak it may^ iu «ome Ga»ea, Iw isucwMsgafuh will be ^iveu 
la Joy BiNtaarka on tlie Oliapters where Houemr apneare involveti (deomy Eeemarkfi on 
Ohajrter XXIV., Note 2.) . ' 

iL^th. One of the greatest DiflSciLltiufi» th»U Judicial OflScorn in IxnUa are involved, in the 
IleterauiULtioii of what Kiuti of Kvideneo, and wrhat Quiuitity of it., kIiuU Ih$ sufficient ic» 
punish on. Now where circutnst^intiai Evldeiii^b) was an«i ilu*ro ^'ivs tuily Ont^, 

WitneHS, ooinnion Sense woulil often to an DffitHsr tliat tlie Thirty uiij^ht to he 

. punialied, thoufj^h the Want of a >«to»nd Witness would, |a^rha}>s as tW^tueutly iiiduce 

him to rdeasi\ I would stig^«'st that under the Mvavd <.»f Perjury, for numcroUM 

^JIIuatTatkms bo given, show in wlnit, in the Dpiniou of the Law tV^iiiiuia'JonerH. in 
Jident i*roof to convict upon, oilicrwisc CV»iivi4*tioTi under the jm^scut SysUnu will U\ In 
many, 1 may say most next to iiiijHvssiblc, and thus the wdiole. ChapU^r thul tn*ats 

on false Kvidenec anil the Efforts of the Law (NanniiHsioticrs will be fniiilcss. Hy the 
Mabotneduu Lnw, O<»iifeasion, 1 Klicvt*, js the only' Kvitleiiec allowi»d «>n which to convict 
a Man of I'erjury. 1 4*Bniiot, however, sin?, lot the l^nw be of wJint t'iuiniry it may, why 
a Number <»f Probabilities, sufficient to satisfy a Judge’s Mind ns to the (Itult or other- 
win*,' of a Party»^ in (Uii* I'ns«*, sh<>uM not Ik* sufficient in unothiT. and w'hy Perjury, the 
TUOst ilcUvitHble of all <L'riiin-s, should abovi* all others be sheltered by the Ibflicuitics 
tlm>WTi in the Way of (*i»nvicti<»n l*y tite Law. and that the M?ry l>aw that, ought t«> be 
cuiployi^^I in bringing it to Light and punishing it. It is tiuis inniiy (.'‘ascs arc at piY**u*nt 
left in (.)l>.H(?urity'j iiH*reK' from t>iic i)ffieer’« not iuvepttng ash-gal Pr<M>f what is inatiih'Ktly 
clear to another to be am’h ; iirul this Difficulty >vouid in a gnsit M«*asurc t>e ovcnnunc 
by iXkpious Illustrations, showing the sinnllest p*>ssible Amount of iVoof of varitms Kinda 
on which the Law' ('oiiimissionerv. ould <-oiivict. iiisti:ad of leaving '“rhiiigs as they arc, 
not to the Decision of a Jury, hut the Ipse dixit <»r cacli Judiidal t ffliccr iJinmgh wIucjc 
H ands the *'hn<» may happiai t<» |>a<s. 


DhaWku 71. 

Clau.se- lo.— Till- iij<-aniiig of the Word-^ /oJ r^f Asiatic Birth au<l c'f Asiatii' 

IMoikI ’ i> doubtful ; nai\ the Pei'.-^ojj l>i* of Asiati<' LJood jind not of ibrth. or vio* >erKii, 
or iiMisl he Ik* ni‘itli'-r of A.siatie PJood <»r Lirtli ^ d hjs last aj>}ii’ar.s to ijh* tk» bt* the St'iise 
nn^aiif., and if it he so. I thii»k the VV<»i'dit»g sleadd he aU.ci-fd, 

Clau.se -I-k'- Tiie ssiuie Iteinark a]>plies la\re as in ( Manse f.’t 

CMaixse o:!.---** The Term .shall not exceed One* L*\»ui'th of the M'erfo of 1 rti[irtsi»ninent 
“ wlilch i.s till* iMaxiinum, ^c.*' Il4*re the WoT'ds "On*. Fmtyfh o/ /Ac 'JVrn* ' are not 
explicit ; it would he e(|ually short to state the 'fiMan at onee, instead of putting “ f///c 
Kirti rfli," and tlius .'-aAe th*- Waste of MM'tiM* in r**f‘*ienec to asei-rUiin wlait Mime Ihr* “ Om: 
Fourth *' of the Tcriu was. 'J'his lh*iiiark ajv|iiit -. thi*oughi»u( the t *«»di*. 


(.MlACTKIt III. 

C^lan.sc f>2.—It .is hjtrdly nect-ssary lo j>oinf oin how liable I liust rat ion Ch) woiiM 1 m* 
Ahu.se by the Native PolitK*. 'fhe “ good Faith" \\<i!ild he a sph-ndfd Plea t'or seizing 
whom they ph*a.sed ; and in short, if in J.aw goorl k’aith ’ I*** made a good Plea, which 
here it innst i-erhiinly i-<. where is the Liil** X*i Im* drawn ? MMiis *• gt>od Faitli" hud in-* 
tiniicly bette** be left to the Jmlge's Judgim*nt, than, by being put down as Uiw, 1 m- Ttiuih* 
t-o «<'rvc as a Pret^'xt ffo- falai* Plcatling. 

Clau.s4f! hi-. —I think t Miildri-n from Five to Seven Years of Age arc ju.'t as ej/*ai 
headed and ipiick a.s tho«u* of a much greater Age in England t'-aild any go<rd Mf^anw c»l' 
puinhhiiig Children hf* d<*\'ise<1 witleait the contaruinatjng liifluene<* <»r u (bud, 1 w( 4 Mld 
that the Word S<*vi*n he al(er#sl to Five., 
fio.-- IMie Age of Twelve. 1 fear, i.s a pri‘Carious Standard ; and iiuhssl Agi* ho 
unet^riain in India, that hardly'Onc Person loit 4>f Ten knows his own Age. It liad muirh 
bwttjer b«‘taken for granted that, all < Miildn-n bet.wH«Mi Seven and M w clvc arc of irmiurf* 
Understandings, than to allow the contrary' Pica U> Im* urg<"d in any C>iS4' of iMinqu/miy 
f never Icncw or lieanl of a <‘asit in wdiicli Children of that Age in India were not |hm*- 
fectly eonHeioiiH *»f wduii tiny were shout ; itinl when a Per-mjn is a F<mi1, no Agf*? can !*«• 
a Stfinchird. 

OiaUf(« 67.—TliU Clause will almost inx'ariftbly be rmule a JMea >»y' Pc*opl« id' 

Iwsavy Charges. 

ClauHe 68,—^The same Remark as above afipliiffs here with Timfold wtre Tortae. 
may ftir a Man to prove V*y his ovm Servants that he eat Noincthing i>f an inir^xicaiing 
Natare^ not Ijeing aware of the Effect j*,, and wliilc dnink couiiiiitt*.f<l Murder, Are. ? 

dftuae 76.—Hi»w is the free and intelligent fVuisent" to I*e frrnv<«i, the PVxnC// 
ffittKl / The Offender lias only to plead good Faith tmd gets off; and this Law in the 
ppeae n i State of Xndtait Qucui^kery, I regarf as anything Imi safe, tf> my nothing of its 
tikecMrve liabiliiy to Alrm the Natives in getUng rid of their £nenuea 
n (««^) S I 4 


Clstaee 



been <m&kJted; «>r where is ^l^me to be dxBmn%^w^ e Feieon eaiiiuilM 
Zenmaa^ A PimUrec; and, ind<^l, between a Hundred Cases always 
occur amon^ the Natives 1 'HiiB Illustration would be an effectual Plea in sum 
escaping Puni«]iuieiit. Would an Knglishman be justified in stabbuig his 
Daxigliter U» f>rev€*Tit a supposed Dishonour? I fear not. Why then ahoiild a 
drawn Ix^twoen a Native and an Englisiiman ? Tlhistration (d) i« liable to much 

flauw' 7h,- -This Clause a}*pcars to Ik* Legislation for Intentions and not for Facts; and 
tliiM ii|i)n*ars to Iw very often th<* thrtiughout the Code. All such Law must, in 'Ite 

DpcratioiiH, be doubtful in tli<* Kxtwine, and liable to excesKive Abuse. Tlitare can be ttO 
Doubt that of ihiH Section, i laiwes First, 8ccon<l, and Sixtli, will be abused for a Thousand 
biol'Fiirp€«ort by tiie Nativ«^H. 

(lausci 77.—The Wor<b n nft llarrn,'" other than Death, extend, of course, to Maiming; 
and if so, this < ^hiTiw* rnav b(* .siibjeftt'il to niueh Abuse, and doubtless will l>e. 

Clause 7H.^/n»ir* i.H JiuMr t«» oxtonsive Abu.s<t. 

<.UauHe 7‘>. - This < Mausr, uikIim* the Hesui of Mischief by Fire, on Places used oa a 
ftMnirft n. 7be/////i</, •^r<*jni!i;^Iy i-xeludes 'feiits, Duildiiigs, tSrauaries, Store Houses, Store 
Boats, Ae., not u-^il as hfatAm Iftn^fliiirj. Why slnnild jjot a Man have a Right of priva^ 
Dci'cnci*, Avlieii anv' <d tih**>e hist are wantonly set tire to / It is trut‘ that Provision ift 
made fir sueli in Clnuse SO ; but in generjd thesi’ Phe**s are attaelie«i U* huiium Dwellings, 
and where is the Lin4' t<i be jirawn? 1(- ini^^ht Ik- ns w'ell to give some JHustnitionS of 
wI»iit ( Si*• unisiane.es an^ to eiuise A}>prehensio?i of gi ievnos Hurt or Death. It in clear 
that u Woman and a Man w<iu[«i inter dltrenmtiy from fie-sane- 'rliifigs. ainl that all Men 
soinewhnt «liHei'. When*, thi'ii, i.s the Line to b»* dr.iwn, ami how is e>Ltt*nsivt^ Abuse to 
be prohiliite<l ( 

4 ^laiis** SO i .4 liable to all S(»rts of Abii.se, sia-li «,s lion id Miililations, Arc. How easy 
it Would tt> eoiist.ruo a iimst trivial Thing, tin? least suspicious, into an Attempt to 
<Minmiil iMid th<‘n tak** ami nuitilate the JVarty 1 

('lause iSl.- And when tioes llh* DaiigtM* t*»*mniem‘e ? Is ifiis idso tc» be a Matter <*f 
Opinion ^ Is it to 4h*peml on Snspieimi that an Att.eTii[»t is alimit to l»e emiiniitti’d l)t»for«^ 
it. actually fieeur ? ITst*, whiTe is the Line to bt*. «h*av\ n ? flow many Aetr* of Violence 
might thus be ])erpt*trnte*l mnh'r the Shiolow of having acted on “ f/nr*;/ Faith helif'KtVfi F^ 
Again, the Right 4>r Iiefene^* is t,t> hist, till 1 he “l*n»perty lias l^een r**e' vereil/' Thus it 
might la it tbr 'rvveuty Years; but- I iniagiii** this is far tVum lie* [ntentimi of the 
Law (^oiii:iii.s.'tiniie!-i. 1 think, to prevent Error, tlii'*. Sentence should be more explicitly 

w or* led. 

<'lause So. - 'I’hi- 4 Mause Is liable in India to great Abiee 

<’l.'Uise S 1. 'I'his t daust* ia still ne»re «'hjeet ioiiabh- than the h inner. It is a direct Per¬ 
mission tin* a Man, on the Plea *if' a*-ting *01 g'>*»d Faith, bi eommit every Species of 
V iitlenn*, an*l reipjires 110 f urtlier t'ommeiit. I < an .s<*an’«'lv imagine a t 1 hat u good 
Native |*h*a*h'r ei>uld md 4‘*»ntinu*» t** twist so as to Ining the Aet in some ATeasiire under 
some 4*f til** mitigating ( Maiistvs of this t'hapter. It is an ami»h‘ Field for a Rogue to 
cHenp**, n.ml a Villuin t*> c<*mmit Viidene** with Inipunil v ; and thus i.s <ibje<‘ti«»nable as 
]>ractieal I..MW. N*> .Lnlicial (.)trK‘er cjiu m»w doubt mtmh about what is d<mt' in g<irKl 
Faith. amJ what is m>t. if Tilings an* onlv left a.s (hey are ; but the Matter will be vastly 
ilitieii'ut when the < MfemliT t|Uot**.s Lavv to back him. ami thu.s niaki's giM»d Faith a gnal 
Plea ; ami the •liclicial (>irh*(M* is thus oblig.-d to pay some ]vt*spect to what Would never 
have eost him a. M*>U)er.ts Thought hotbre. I I'aion.t sec. moreover, that by making «uch 
IMims Law, that tin* Kmls of Justic<* are at all more attained, or that a single iunoceut 
Man would hi* more lik**ly, \mder the present Sy.sti*iii, to be }ainished. 

CUArTMU IV. 

( lausi* S7 -The Illustration to thi.s ('huts** affords a Pnaxsieiit liable to Abuse. A iu 
anv similar ('ase has cuily t*) say that **// tut/rnfi " in vU’der to get ♦-IV. 

t’lause !»0, ■ 'rin* K.iel 4»f a Ilril»e being given, lalher aggravates than dhnini.shc8 the 
(‘rime, as uieiit.ioiied in (d:uis<* SS ; not witlistum ling which the Piinishinent is Ims by Oll« 
Foiirih what it wouhl bt* iimler that i'lause, 

t'lauso h t. -'riie (Mijectiou to fixitigTcii or any otlc'r Number here ap}*cars i-i> be, iliat 
tjic* lirst h)>ti.gat*u’ might only urge on Five or Si.v People, ami the Re.^uit Ik* ilutt a Mob 
of Families might V»e colloi^tcd ; and sun'Iy, in s\u h a (*a.sc. whatever might liave been ilia 
lnstigal«»r’s Intent, he wonht be ecpially dew^iwing of PuuLshmeni a,s if he had iii/itigaied 
Ten : luul I therclore think that Pr«»vision for sneh a Cause shonhl be in;ule in the Cod^, 
if the Nuraber Tt'u is retained in this (/hiti.se. Illustraition C\\) is of a very iiuprobab]^ 
Nhtuiv. jind tlu*ndbn*, ii.s an IHustmtion, objei'tionable. All Kxamj»h^s blmuiii mich aa 
have oceumxl, or aire liable, to o<H*ur Theoe arc iK^yond doubf Pn^vdents, mid as (luehaz^ 
14:1 w just Its luueb the i\>de it^K'lf lUu?«tratiofi.s <iughi, therefore, to be very 
and UKMle. to omt»rae<' every pos«ible CaaK?; and wlieu the Decision of a may depma 
on doubtful ICvideuoo, they ah*mid be »o w"ritten n» to kIiow exactly what Degree of 
ilemv is. iu the Opinion of the Law Coiiuni»si<’mers, aufiioicxit to convici upon ; ‘ 

the Ciau-^e will uAen include tuany doubtful not in the lllustiraiioii^} and ifead 



ixM^Ue '^h^uM «till |» tnwb .Ch^daB w 'WQidid «A onoe d«ftr 4iqp 

!.M^MBiM'^l^'r*‘4(. H^tesma, if a»y Aoi or Any lUii^gftl OmitK^ou tak«8 fJnoA itt imrauaikce of a 
fpooq^in^^, IB bereby poniabablo; but then: does ubi appeiw to W any CSause to ponisii 
ii^C^nfl^pirator, the CcMispiraoy btdn^ pri»'«cb tke Act ifu>t take^i pliuye. 

jNTow, iu many Ca£K», it may so hap 2 >un that the Act \vo\iM have taken jijlace hiul not 
itOtiio Ciiwm«tanoe« occuircU to prevent, it 8till the CJuilt of tht* l^artiess ia ju«t Uie aanie, 
4 ihe Intent being the fijviiie. Supjx«?ie, for exiwnph.% Umt A, in the I UiLstration, trit>d to 
buy Poison, hut none uiia jirocurahle; would he therefore he justified :uivl fbee firom 
Punii^ineiit ? 

Clause 9H.—In this VhkUfic the Words, If tJie AheiU>r knew U\ Iw lil«\4y/' ow?nr. Now 
• it apjMatrs very clear tluit all Ahi ttirs M'ould immediately wiy that they iiUl 'iiot know: 
and therefore the JJisctvtioii <»f judging whether the Al»ettor wa« likely tf> know or n<)t 
abould he left U; the Judgment «.»f tlie Judicial Dfliiau*, and not t4) the liw<^ dixit of the 
Offender, which the presimt Wording <.»1‘t]ie Clause seemH imjily, 

Claiiat* HKt—Illustnition (tlj. 'I'iiis JVc^-edt'iit is Jiahlo nnic!}) Ahusl^ B is Ijerc^ 
nllowecl to do a Wrong uikdi*r a M iM%)iuri']iUt>it It is needli‘SH to S4iy how Circumsianoes 
might piNuiipt a Vilhiiri to conceive and helieve wliat lio wisiied, ami tlieii, liavijig Law to 
ba^ him, how is lie tA> hi* punished ? 

Clause 102.—Hen\ if lJu; < )f}*t‘nce, ciaicealed he com'nrtift'iL the C'om5C‘«dor ia to la* 
puniHhei.1. Tliero does not seem, how i‘vor, any J^i-Mvision lor punishing if the U1 fence i» not 
committed, thoiigli tJie llesigu l»e }*n»\4*\L Jl iliti t.Hlenee he aueh Jia not to he punishable 
with rigorous IrnprisoTuiicnt tor a I’erm i»r (.hi*' Year an*I ui^wards, the (.VuicHMiiniciit of a 
Design to commit it npjK'tirs n«»t U> he puni.shahh* at all. t^’Jause *S(J explains (he Alcaiiing 
of Ahetiuuiit ; hut n«» suKs^'ijuent ( .'lanst* appt.*ars to )»ujii.sJi. pn>\ idttd that siaiie OHefiee 
bas not actually ht*c!i CMrarnitted. owing t«* t he Ahetineiit. excf'pt C'lausi* ,0 1 ; hut tliis only 
for instigjLting the Ihihlie geiu*ra!Iy. S^inn* fun In r lVf‘visioii «]>|ve:trH ueeessaiy* 

Clause 107 .'—dirt'T't jiscendiug an*! <if;A:ejidini^ Line rtHpiiivs ti» he iK-tailed moi^ 
fully, Wliat an .Knglisliiuan may c-#iM*eiv*- t*> he leit iTi the direct Liiu' a lliiuloo or 
Slaufuuedan may. I'his Kxeepti*»n givt.*^ far (*»*» j:rn*at lai*e*Tii*e. Ju short,, all Heiations of 
Tliieves in tin* *iiiwt Line may harl.'.tjr tlami ami tlieir )Y<.>perty with Inipunily. Surely, 
though some lew C‘;Lse.s may fail within tie' K.\i*eption. all vlo not, iieae Kxeeption.s 
would form til Subjects fi»r the Magistrates (1*-nsidemtion, A M.an, for exaiiijde, wdio 
Was in the habit of harln.urin*^' 'flilrvivv ought not to get *'tV frei-of Jhinis1inM*iit if it was 
|vriwcd that he had been in Ujc? liabit of fre*]urntly c'.jnc**aJing his Son iimh-r nimilar 
(Jircu m.sta net vs. 

Chui.si* lOjs.—Jiy this (/laime, wlex'ver ahet.s by assisting to retain stolen Property, i'c., 
is to he ]aiiiir«hed. Here no K.\eej»li*»n is made in fav*iur of the. as«M*Tiiliiig or desfs*iiding 
Liiie.H. Now it is evident that one JieI:itioii emieavouring to M*rf*en aiiotle.T from tlnaiice, 
and know iiig the t-rime he has ei.nihiitt^ *!. earoit't he igm.r.'uit w liai tie* Nature of th»* 
Projicrty in his Possesshui is : a ml tle‘r<*f< .re. by s'’n*^ijjng the t >lfi'ieier. he imliroctlv' nssirttK 
bim to retain the lVo}>crty, aiai ought, therttf-rc, though a Jlelatioji, umier tJjis (liiUHf? 
to he punisliefL 

(.’iiAimzR VII. 

fJlausH* 1^0.—It hero ap]M-ars' evident that. a.Ti Ass**Tjd>Jy h.avirij/ hisin eonimamhsl to 
di«|H;rH4*, inuat, ere such a Comin.'uid ha-* been i'..su«*d be ;{ riotiui.s Assejid.Iy ; and, more* 
over, Ui»bt Twelve Persons are. Hutfieient i<» <'i*nstitiite sueb a ri ttous A*sembly. hut the 
Ino^rtiaistericy sipfs^ars t<» be. that a PerH*»n linder iJiis (’lau^o. eomluitl ijig tie" (>ffene** <»f 
Bioting. Is to he punished M'ith liii]>ris *nruent ft>r On*- Month o;dv. wberi as, uiidf.T ('JauNe 
90, (hr the anriie Offence, he is to be prmtsbe*! f*>r Tw^o Years. 

Ciautie I8 (k—O ne Year’w Imprisonment ap|K^ar.s here t<» be mneb too triiling, eiftusi* 
sidering the fieriouB Ci»iuwwpiciiee.s likely t** n-suli from the Crime dehiieiL 

Chav*1'eh VIII. 


Clause 142.—after. Clause l -pK) 

Clause 149.—I cannot sts*. wliy under naiw; 143, a Jinlgc. di»fd>eying a Direction of 
the 1/iw of Prooe<lijre is t<> he pui.isheij w'iilj One YcaCs f mprJAomie'Tii ainl unliinited 
Fln<S while under this Clause Jji.s Suliordiiiah', for mueli tin; Kfiine Odence, via. kiiow'^ 
In^y difM>heytng his Sufieriors law^ful Ordi*>'s fLc. in Rccor<lam*e to the l^fiW of Proc<i<lnre}, 
INfftfi the dinxHf Intent of favouring a PaHy. is only to he fincMl Tiircx; Months SaJjiry. 
There is, however, this stiiking I>iff*.‘renr:e, that 1 ha-ve nevi^r known nn Instance of*a 
Orifile such as is clcflned occurring under Clause J 4JL wh^rtsas Cases definoil in Clantic 149 
jEsily occur. It would seem more s^dtalile, therefore, in ord+sr to put a stop to Crime, Ui 
SKibeilttite the Punisiimeiit in <.71au.se 143 for that in (JLause 149, leaving it to the Judicial 
OjffiiMi's Discreiioii to apportion the Punislmtent; the Party beix^ still at lilafrty to 

Beimarik: apfaias to ClaxuiB 179 :* 

raes.) 3 K 
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cteady ii^f^.giritg^, but by Cbii^ 12 Oc^ec^bcm iKIia tzt, 

fittch psnsib inkumerable t>rdm d^y in their reifpeeCSve C<mft8, sixmmuded Sraiiffl 

of VWaln, from tlje hLgheet to the lowest Qrad^ all tryliig#to gain their owk 'Enw 
vUeei Chicanery* All this occurn, not with an Offi^ who» m a Judj^ m Engle^'^m 
try each (Jane fully at his own Time and weigh it afterwards, or put it off for Ciimraiw* 
ation at ktiHuns and haa the AdvaTitage of heariag every thing spoken in lua jUtothijilr 
Tongue, and com men ted on by tht‘ Litwyers, (who, however skilful at their Busineo^, should 
hardly b<* put on a Par witli the Indhtu A'^akeeLs, l)ecau»e I cannot ciuiceive they wbr^ 
Ui such low Acts,) lujt before a (.'i vilian, who is peqdexed, not only with l^eiug ov^ 
wnrkt*(ljrtit also with a Ff)ieigri Tf»ngue, with a Multitude of Cases differing vastly in 
their Nature one from anotlier, with the combined Work of a Collector (including ah 
exceedingly dLllienlt TU vcuue System) aiul tliat of u Magistrate, the latter Ijeing of 
infjnit<dy greater Kf‘spr)ii.sibiljt.y tjjaii that of any Kitglish Mugistmte, and with lastly, 
th*>ugh by no ineuris the least of his Arin(»yaTiccs, a crow<le<l Court ojij>ressive to Bxcess, 
and this in a <Miii»tte tijat. is relaxing to a Degree. Now can it be wondered at Uiat tlie 
very l>est iuteiitioiied t>tijeer shouhl <j<*ea*sioiially pass Ordei*s that are exceCflingly 
lOToruxais, Hn<*h that on Incisure, lie would never have passed? and yet uudtyr Clause 142 
lie may be iiii)>riso!ii‘.fl h»r Two Y<iars, iirusl w ithout Limit, or sulijeetcd to both Imprison- 
irient ainJ Fine. Hi.s Intentions may be tin* b<.*st, but that a CUise 4»f *leliberate Villtuiy 
may oe^Mir eausing sueh an Otlieer to be puuisheil is by no means imjjrobable. In India 
e\<jrv Alan \vh<# loses his Suit is thi* Judge's JOiieiny, and these w'ill combine to de-stroy 
an <)l!i(jei- (liowever good a Servant, lie may be of tin* ( Joverninentj wdio is uptKJWjd to 
their Inbu’e-st ; the letter tlie < >Hi(*er is the move iiiveterat** will these. Pe<ipje he to jiunudi 
and get him refiioved, simply hecaasi' they art* unable to carry <in t]u‘ir nefarious DeMgxuk 
Siin-ly the (ioverurneiit have alreiidy suftifrieiit Power without adding to it tmder this 
t’lause. 


Note F. The < >l»j4*«d <*f this (Jmpter apjiears to bt\ to legislate for jmblic Servants in a 
Ih»tly, h<- they whom tJit*y Juay, without Distinction between those who are covenanted 
am I tho.se who an' not. This appi'ars, for .several lieusori.s, to b<* injitdicioii.s, I’lie nK*Ht 
|»:tlpali|e are, that Two Yt'iirs ]in])risonnjt*nt to a eovtuuinted (Jiviliaii xvtaild be an 
iidinitely greabT Punishment than a situilai Teviu to a Native Judge. To turn n 
Civilian out »*!’the Service, *n‘ put lum out tJ' Kinplny ev<*n. would he intinitoly greater 
PatHshiiietii than to imprison a Nalive Jinlge. Iiehs'd Nati\es in most 1 n.stane<?s come 
<iut tJ’ (iaol vvith unbI«'iiiis|Hs| Charaeiers to the lt»si»m of tht'ir Frh^iuls and lietatioiu*. 


Tlitdr having been imprisoned is oiteuer looked on as a f,*a]iriee id Foi-t?ine tlmii art 
resulting from Jiny Fault.s of tlieir.s. Not so to t lie t'i viiian ; he is 5 mined lately an V.)iiteartt 
1V«mi Soeit'ty, and Tradi; <ire\tni onlinary Mi'ans of earning a Livciiluxxl .shut <Hit to 
him. If there w'ere no other Rea.s<m to oHer 1 tljiiik tliis alone is eonclasive for not ]>lneittg 
all t dassf's <»f Judges on a Par; )»ut. then' is aiitilhei* Reason of some Weight for making 
an l’]\4'4-ptiou in l’a>4ajr 4»f Kun*p*sjm OlJi<‘ers, and as the Law C4»niinis.sit»n*Ts have the^m- 
s<dv**s made us4> of it I Ii44ve tin* less He.‘'itate»n in mentioning it her<^ ; it i.s, that every 
f >lfeue4'eiimmitted by an Fur«»[»t‘!in that is ]»utu>h<‘d in Imlia wt'ak^m.s tin* Authority of 
tin' Dritish Civil Powe'i*. 'fhen' ean be no D«aibt of this if there la* anv Tnith in tlie 


Positi4>n that llie Imprisonment of an Knropeaii Jmlg«^ in the Face 4>f the Native,s for Two 
>'ears would, to say nothing of Injustii*e, greatly le.ss4!n their Feelings of Hes|M?et for 
Knro]»eiins in gem*rah and llu' mort' su»*h Crimes are visibly Iegislate4l for the grF*ater will 
he the Numher of«kunplaints institut<‘d. I trust that Civilian.s who t‘m]»loy their Power 
to gintify their < 'ujfnlily <>r Rexauige are nowlaTe in Kxi.vtence excejit in the pro.s|K?etive 
legislative Viexvs 4>f tin' Law (/ommis.sioin'i's, and that t]n»re is no Neef‘s.sity under existing 
Cip‘uuista.ne4‘s for making Provisi<ius, the p4Jt4-y of which is vtTV tiuestionable for such 
Tht're is f>ne P»>silion laid down in Page :i:l that appeal's t«» siivtuu' .stivuigly of 
ln}nsti(*e. ft is assert4*d that the t fovernjm'iit may be justilied in intlieting Puiiisliimmt 
on i\ Ik*rson bet'iiuse tln*y stnni'jf '/ s/fs/zre*/ A/n* of (luilt w hich they cannot bring Inuue to 
I'del by Kvidence to wliich a Zilhih Judge w'ouM ;»«ry f/ny Aite^ntinti, This hardly requires 
ut\»mmeut. There is a vast Ditference hetw'eeu Kvidence that a Judge wught not convict 
upon and ludwt'cn that t4i whieh he would ]»;iy no Atb'Ution ; and if the Evitlenoe Wil8 
cdearly such as not to ni<*rit hi.s Notice, aiul to which he would pay not the least Attention, 
I canmd conceivt* any Oovenunent being iu.stilh*d in acting uik>p it, Tliere are many 
Ca.stM in \vhi4'h, tlirough some slight Fl;nv in a Jinlge might feel him>elf obliged to 

aetjuit. wh4*Ti the Supreme Government neeil not. fnaii their legislative Powen*, pay so 
strong Rt'gard to the exact Wording, if the Siibstance of the Law wa.s obtaineil by reason¬ 
able Kvi*U*nee ; but if tln*^ Substamx* is la^t tJdaincHl by rea.sonable Pri»of, KUch that would 
have some Degree of Weight witli a sensible Jmlgi^, it surely cannot Ik? in either Beaaoik 
or Justiiv that a Govenunent aiv to be aJltiw'c^l to luive the nrhitraiy'' IN^vrer of punisliiitg 
their Ser\ants on inert' Su.s]iicions, gnauidless till proved. Why not leave the etiormoKis 
Poww (spoken of in the Atiddle S^vtions of Page 33) of the Gm^emment rc^rdizig 
coveuanted JSt'rvants as it stiiiuLs without adding to it ? 

In Piige^ 36 and 37 it is Ktateil that the Brib«?e U to l>e punished, and not* the 
this, OB a Piece of LegisUitit»n, aptH^ars utterly unintelligible. The Argument uaed in, tibat 
Mon give Bnl*ert to Afagi^trates witli the aame Feeling that induces ih^eau to sxve thenr 
Parses to Robbers, in short that they brll^^ because Justice is unaitainabife 
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Jud^ doablly lust much m the Feraoda who endeftt'ours to comtjit hhu 
tjuM^ the mnax who offt^rs a Bribe ahoald, beoau«e the Judge happena to l^o 
emonj^ to receive it, eecape, Appears maiiif^^tly «iii>eA«tma>de autl tiaidiiii^ to produce* 
the ^r»t Elfect, Wz., the Deatnukion of Certainty and Security in j>roottn«g Justice ; 
.beCiaiAe the Crime is common either Way by so mitch iu<m' Ibixriblo is the Rmmm for 
j^UBiidimg very severely. Now suppose that vre put the Case ex«<*tly rt'versing it, anil thust 
the Bribexs and not the Bril>ee are to In? imniaht'tl; why the Result would l«?i, tliat no one 
would offer a Bril>e, consequently no dudge coiiltl l>e corruj^t, ho* he <*ould ni>t riHH^ivx^onc, 
4iiid thus tlie Knds of Justice winild by tins System l>e gained doubly quick ; and surel^^ 
the ^nd of all g4>otl Legislation is to era<li«ite Kvil of ■whatever kind with the greatCKt 
Speed and to prevent its 'Rijcurreiioe. But let us bike the it really ia As a 

genera] Rule, all Natives an^ more or less corrupt. This is proved, if by nothing else, at 
mast by the Argument uiw^d by the Law t.%»miuussioners; for they sluw the Alagistnites to 
be so infinitely ot»mipt as not to legislate on that awoiiiit for the BrilH*rK. N*»w tliesi* 
Magistrates are the Piek of (he Pe<»ple : wlio thi‘n <‘4VU Ik* \ ou \ of (.’<>vinption ? There is, 
therefore, a Battle lit*tweeri Two t!orru]»t IN*<»ple ulw:i\\s going on. C4>iild it be (correctly 
MoertaiiUHl the Nundn'r i*i' false 0*atij)ff4riits instituteij by these luiibrlanaie Pei>ple w'ho are 
hereby to escajw? Piuiislunent its eoinpart*4l with the tnu' Oats, nay, eouhl it Ih^ corn*etly 
AfloertaincKl in thesis true ('oiuj»laint.s Ju'w luueh Falsehocnl has bet*u iusi*ri(Hl, 1 iliink I 
^lill be fairly w ithin the Mark if I say that the smaller Half Wt»uM bo in favour <>f tlu* 
Truth. Add to these the Thi>u>aiids of frivolous C^nn]»|jiin(,s urged by them iuen*Iy for 
Purposes of Aniioyanee aiul Intiriiidution, and th<* Iiiiprojirie(y allowjing siioh bVople, wh*» 

in addition to their Ritsealitv ad*! tliai of giving a Briba to .serve the worst Kiuls, to 
Cbcaj>e un)»miislied, 1 trust, will be nuudlest 

Chai’TKU IX- 

Claiise 1 .*>2.— Is the Punishiueiit ini*ittii»m*d in this (Mau.^'f to bi^ in avhiitlou to the 
Punishment aw’ardeil for tJie Crime on wha*h the J*aiiy was suiniuon^'d i 

Claii.st* JoJl.-- Ditto. 

Clause Dilt<». 

Clause I do. —The iNinisliiuent heroin iiientione'l it* iiiadequatc fur nuxny Citses likely to 
occur undi*r this t.'lause, 

ClauHe IdG.^— 

Clause l<>2.—As many lllnstrat ions a.s pft^siiijt* an' )it*re retpured of all Sorts c f ('ases of 
Peijurv in order to show wliat is <‘oiisi<]orefi sueli l'»‘rjiu'y bjy* tie* Law (.’oiniiii.-sioiii rs as to 
l>c cognizable ly the. 1 Courts, and, iiioreo\erj what li'gai would be sutltcii'nt in each 

Caao to e-onviet upon. Tliere are .so many Cases djiily «»ceurring that there is not a (7iw 
harvUy in wdiieh a Man d*K^s not inon*’ or les.s jK*rjiire Iutiim*]!. o' aliia>st 4*veiy!>iM|y ^aigiit. 
to l>e punished if anything like reaiv.imble Pri>of wen* deejia'd .snlhcient, Init unfi.rtnnateJy 
such ia not the i.'ase. It would atb>r<l a ridic*uious (.'omiiu-ular^v on the l<a\\ of i^'riury if 
every Magistral' w'ere in stut.i‘ what in Ids Ojiiiiion wa» j^gal Proof and (lien eonT.nn>t if. 
with wiiat, under the aetnal J..aw, is coiisLrueJ ns snflic:ient JVoof; in fvl»f»r(.. no one 
scsrcely who tioes not e^piifeHs it is deemed guilty of Perjury. But in addition to tliis arc* 
tliere t«> Iks Crudes in Perjury f ('oinriiou Seja^*, aral in»le**d th*- Term <»( impri.sourneut 
ijxtendiiig from Six M^mtiis t^» Tliree ^ ttrirs ijTi<ler thi.s (.-lanse, ^d^o\v tliat tJH*ri' an*, and 
tfajtt lfcctx>rding to the Aln»eity t»l tlu^ Intent m> .shouhl be tin* Puui-limeiji, 'J bus a 
CmuplAiut embracesTwi» distimtt Kact.-N, lN*rjury to is/nirneiii'i; m ith., as ih<* Dc-pe'.Mtioti 

is on Oath, and Malice prejK*ns«T of the v'ilesl Des*Tipli‘ni, a diaboIie;il Alb-mjit to 

ruin, another through the Medium of j sir verted Ju.Htiee, A </aseof this Kind would apj»ear 
liable to the severest Punislnnent that <::mild be a.ssigneil for 1^‘rjiiry, and yei .■^trange b* 
^Hy tliat a Distinct-ion is made under the ltcgula.tif.»n.s }.w*tweeri IVrjury and a lah*'.* t.^un- 
plaint, the former being vinite*! mo^tt ^>cve,^4■ly, the ?att<jr witli oidy Six M^mtU?*.. A Com¬ 
plaint liaving been esbiblished to be falsi', ly wliat Lt>gic it e-snnot Ihj sh^jwn that the 
Complainant luu4 not pcrjureiI luniHclf 1 cannot eomxdvc ; and if it is.Ju>tieeat all to 

E xt him in Gaol for a Day, it is equal Justice;' Ui give him tie* full Puni.whrm.’nt of Perjury. 

i <m the other liarub there a Jj*»aht regarding wheihi.T tlu' t'onijdnint be fal.M' or not, 
surely tlie Benefit of the D^mbt sb. uld Vwi extended b> the Party, and he, be allowed to 
..tticspe without Punhihment, and Tit;t have a iJalfouiddadf Sra^t of Punirijinent of Six 
Jltoflths to meet theanomxdoas Sort t»f Ptirjury called afolMf; tNunjdxniit 1 merely’ iiienth.'n 
h/m to show that anlc««< Uluatratfons are given, Rliowing what is the Jnbml ol 
' 3hAW Qomtmssnoxier^ old Prejudiet^ will get much agaiuKt jiutting thu full Aleuning 
Vjf Law in pmetiou. llie variouK Magistrates fchouhl, from the Kxamplea given, Ik* 
side to see at once where to draw the Line between what i» punudiable Perjury and wljut. 

mere lispsus lingu^ ali^fuid be faiciBCKl over, us wdU as what Pr<x/f uu:y fire b> 
sufficieiiit to commit or to punish 

, jBustrati<ma should he given exactly defining the Meaiang of thy 

A iDiosm will pl^ a Itossn diffinwat Conatructiumi on this 
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many llt^Raww^ 

the Fairiieii Iha^ punuliad. TJmi Tenn of One Soti<ih wMlim madeq^ l&^iiMif; 
Oaaas likely to occur. , : ■ • 

Clam the Pauifthment h<jrein nfcated to be iij adflition to the Puiudiiil^ 

Party i» t(» have for tlie CViiJie lor wJiicli he m ordere/l to be Heuaed ? . “ - 

PuuLshmeut of Titi;ee Montis ap^jeara itiAuffident &r many Casen^.a 
Man imprirtonwl for Seven Years woukl think Tlmje Montlu* lUftiiing in addition to ito‘ 
iSeven Your>i, wiiilo the Oain hy <\sfa]»in|^ i« inanilest. 

(/Ittuse 177.—OaiMjH under this (Jlaiistj oc(!ur so frequently, and Juatice is bo deterred m 
eonB<H[Ui5nc.‘, that the Puidslnoeiit allotted a])|)f!ars inadctpiate for all Cma With i^gaid 
to tju! Kxce]»tion it is hy no ji)(‘juis eloar wlio an* Jhdatiorw and whf> not. In India aQ 
lV»|>hi of a CoHttJ are more or les.i Jlfhitions, and to arrive at exoc't Tnitb is very ddficiilti 
and for a Man b»*«V‘icjijn; hy Tw(» false WitnasscH calling him a Brother appcmta. 

a maitifest Perverniim i»i'Justice. That such Means will he btkeu im always tc^ enable * 
People to ewiupe |hmi<-l]jiient is ele-ar. The Kxecptioii, however well meant* i« very bad in 
Praotieo. j\ Maoisiratc who luis a drain ofSen.se will, of hi.s own Judi'iiient, distluf^ish 
Oases that should he |)unishi‘d and those that slKiiild ]h> jet otf; whereas under thuShdtCiT 
of this haw the p’»‘;de.st Scoundrel will harlunir liie LTi’eatest Uo^nn?s. Only conceive the 
WasU^ «>r Time in inquirinit oito a (’jlsc of Lineau^e. (n tlie Distric-t of Ihnker^riin^^ there- 
aroThree Soii-s rd’ Witne.'si-.s, The First Sort, are clever Uoi^nes w ho are up to every Turn 
111 tllf^ l^aw, nriderst.and Ikiw to equiv«M‘ate and evade Questions and turn their Evidence 
to ac<!ounl. as tin* t'ircumstanees of the (’as»* require ; the^-ve live hy oivjn^ false Evidentic ; 
it is th**ir 'IV.ade, and aeeordiuLdy eaeh of tlie Zemindar', has Haifa. Hozen, Tm^re or 
of tlie.-<i' \Vitness»*s in his l’a\, ready for .'ill < leea*%iojH, istlier to jfj'ove a ( use in his Eavnttr 
or tfi answer for hipi in llell'inw*. when he, into any ]dineull-ies; nothing that efoes cm 
is unkiiown to them ; indeed it is their Phiee 1«> he acfjuainted with every thin;'so*ji8 to 
turn it to aei'oiint. The Seeoml t’l:iss are horrowed Witnesses; the.se eoine into Use m 
the follow'ln;' ^Yay ; a Man i.s fre(|iiently with all his Witnesses made a Defendant, his 
own paid Witnesses are thus rendered of no a\ail, he immedi:it*-ly wriU's to his Eri^Mlds to 
supply him, which, as a Matter of " ifnoil is immediatidv done. The Third Class 

ai'e thoMi* people wlio hauo about all tloiirt.s, and who ean he hroutrht to say anything for 
the merest 'IVille. And I may add a Fourth, namely, tho.se wlio ihrougli Fear of ()ppreH8ioji 
are indncial to oi\e false Kvidenci-. 'I’iiat these P»*np|e t \ist in nlmo.st »’verv (Irade, and 
Shade throughout India eannot he doubted. Iloweii.^y then to tiiid a Ihothor or a Father 
in Aillietion i 

(‘laii.sn I7!t.—See lleiUarK on Clause I P*. 

Cn.-tm.K X. 

Clause ISS, -Illustration I'h’;. In this Ilhc.trtirlon it onofht to he shovni what Is to |>o 
eon.'^idereil a faUi‘Statement malerird to the tj^ueMioii, and what i.s to he held .suilicient 
iVoiJ of .such. If eopi.iiis Fsa.m|iles are imt iq^en, Mailers will remain iu statu quo, and 
iiolhing he done in the way of piinishino fahe Slatemeiits, vVc. 

Clause 1-Is the Iteclaraliou lr‘rein incutione.l to he held to he tantamount to an 
tlatli i If so, why is the t.hfendiT not. to ha\e tin* full Punishment of Perjurv i 

Clause l!Mi. -A Man iri.sntutino a fraudulent Civil Suit and stating on Oath that to be 
true which in reality is traudulent. I.r. false. apj*e,u’s to ]m\e eommitti-d Perjury of the First 
Magnitude Why he i... not to ha\e thi* full i'uni.shment of IVrjury, )iUt only a Year, 
appears utlrrly inc\j>lieah!e. 

(’iiAmiK XII. 

t^dinise 210.- I cannot st‘c why a Person who knowingly iveeivis and palm.s had Coin 
<*» another would la* hetter than he who imp<«rts it into the Country or coins it out of the 
Country, or wliy such a Man should have a less Punishment than the otlM?r. The Object 
he!v may he goml in tlm Li'gislator, but, it is clear that tho Forger will take iw much 
Adsantage of the l*enlcncv of the Law as ht* wdio having heen imposed on tries impofiC 
on ntlu rs. The Magistrate or ,lu.|g*'wonhl be blind if in awanling Punishment fiome 
Distinclioii were not miule by them in Case.s ditl’ering in AtnKuty ; and it is fur better 
tliiit they sJioiild even ivciusieimlly err than tliat any t.diiu.s<; should he rtmdcrcfl the Meana 
of Hhclteriug a Villain. 

Clause *2t!2.~-Thii Punishment is heiv also too trilling. 

C'lause 2 Ut.- Tlie Winds “ han uij kiiov;n at //«• Tirn^i '* occur hero. Now» how’ is it to be 
* proved that the Party Knew' at the Time if he elioo.ws to deny Knowledge; moreover, hew 
is it to he proved thai he inU nded to piss (/oiii as geuttine till it was so jauml? Thiaijl 
Ijegidaiion for InWiiiions. A few Illastnitioas here would of great Use shawing thft. 
Style and Mannor of jVoof In (laiw. 242 the either liaving been committed 09r 
iuj Attempt luiide to commit it, a Fine is tu l»c im|)i)scd amounting tii Ten'nniOB tlie Yahlg. 
There witlimit any visibk tVime having Wn coinniitUHl, except that of P<»$€««ion, irhiic^ 
nniat sdso of Necessity (khjut iu Clause the Party is to be iinpiieoiied uj^ to a 
Tltfoe mdhmted Fine. , , ’ 

Cfanae. 




. Oaumb^ 249 and 250.--^t do not undemtand why v!oin coin««.i hy a Foreip Powti*, if 
CRtiaM id ttoC^jaMiy TemtoY>^ h not Coin oc(ually with that bearing the King t} or 
GomiNMky'a Suwnp^ and why a icum Dittorence in a Stamp w to uidko a uiffart^n^j in a 
betnlf impmoned for Forgein\ tJtnn. i« and w a legal 'IVjuWr* if mimn^t nuder 
hKW in the Country, l>e tho St^imp on it wlmt it inav. It snivlv cninjoi l)e itTige<i that a 
Mm accMiping out a Furruokaluhl Kuji^-c ^'nliich Coin is oc{<w[ in Viiluo and wiuaily a 
kgsl Tender with the Conij^ny's and inofiMiver t^jual in Vnluf. and tilling it \vith 

liead and {)af»ing it as gotwl Silver \m heen in InU^nt and Uriniiiinlity at all lf#js guilty 
than if the same Ojicration had lH*t»n perionnvni tm n Com|winy ‘s Uu|hm‘. Hut tlie'Cifjjjer 
would fmd to his Aatoniuhiuent a w*>ndeH\ii l)jri‘ert‘tn*e, io his (i>st, in hriiiK iin],r^^^f>lu‘<l 
fer Throe instead of One yi.*»vr, a that he (vniM scanvly he KuppnM'd to have 

l;ail0alattM:i on or tisonteinphiU^d. The tViim* liaving been eonunitted, tin* Intent tn detVainl 
tlie Public is maniftvt; anti it Af)ja-ars thai this Intmt ih the winie, be the (\un little or 
large, Omnjiaiiy’s or Native; why then make a i)istiiietion in the runislimeist when there 
ism) Diatinetion in the Inti^nt are not tin' li'xs injnrnl hi^tiinse tla* Kings 

Stamp IS on the tJoiin nor are they on that, ueenunt ii\jured the tnohv Howe\er inui.h It 
maybe wished that the Ckrtn]>any’sroIii niMy snpej-^rde nmnernns Nnti\e Teimiges it never 
wiU do so without severe pemi! KmetmenU pruhihiting their Tse in (liese Teirilories ; Ihr 
so long ns the Pt'ople timl their Protit in tndlieking in i'ein. so hmg will they remain, u. 
for ever. In Piigo tfs of N’eie I, it is staieil that ne Provision has i\een imnh' for a Perwoii 
having a Numlior of otainterieit t'oins in iiis Possession who is not al»le to explain satis- 
fiu2U»nly how he mme hy them. T!ie peawm Ihr lliis W not. \erv npparetit, l.iu it is very 
clear that tlie more IVojdc of this J>eseri|itj(m are jmnislied ihi! fewer w ill he tin' I’rimes 
agiuiwfl the Coinage, 


Cinn'ni Mil. 

Clause *20 1-.—In u Gamtry where tlie WMgljis atsd Mea.siire.s v.irv In every Village, 
and in cver^^ Tovn, iri every Pnronniiah. in e\ i rv /ilhdi. and in ever\ Presideiiev, where 
tho Weight is denominated j.y tie- Kuieh: Pukka -i.i., full and sh.-rl Weig.ht hovv 

hi the Pro\i.siou i.f Claiisr 2'*i- I" ronn' inh* pl:»\ in the M'ry m-vt \ ill.age^ t’unld lliis 
Grirm^ to all Appearam;e Im- eutnniitt''1' New ih<'re is iiothing more neee'-wju-v lluin a 
legal Standard of Weight and Alea-ure i<. lie .orr^ ni ilinnlLdiont India, The rhealing that, 
now exists i.s vexations in llie extreme, and ilare U unrortuiuitely no Ihtnidy The 
Kifeet of having only One Weight w ouhi he ihai. if it weie a large one, the sMiim b^jan* 
tity oi the Ailiele would ntill he sold, only it woiiid appear jess Iron; the inereased Weight 
of the, Seer. Jf, on the other hand, the Weight were finalier than tin jiiMv-eiit one. the 
Quantity of the Artiele W'ould apjiear n]«>iv. though in re.dity it w:e< the same. At 
present no (me hut a llmnnieali knows the Imneac-ie-. and Varialion^ of WeightK. and on 
tliw dei«;i»d.s in a great Measure th'ar Me.itis '•)' plundering the more igiu'r.’inl Pnltlie. 
Indeed, to aeij(lire this Ktn^w ledge <»!* ir^elj're.pii’i s iiM-n ly a bite. The Kira Kna'-iment 
that e(jnailze.s Weiglits througlioui India \vi‘! Im- » gr-at rndei t jii^'t'lan-e who 

CJUi say that a Jbiniassdi has me I a Weight oi- M.-a'.ui-,* a • :t dith-rei.l ni,*' lioiu \\ h.u it ( 

Qausc 2.5o.—Sttrely tlie Intuition in tli),., I'hm .• m.t toh.-lOt to the P;»rt\ soW'ii 
ABHeiiiolL In “good Faith" Ih*- Oiimc he it j.-inrmln-red. !►. not lico e<,inmilted. Tise 
suppewed Offender merely has it in hi-s pos-es ion : h.»w i> the Magi.^lrati o? .1 edge to 
determine the Intent ? Is AsM-rti m ofeiile-r i'arty that they urc aoing on good Faith to 
Ixj ujdield, and to w hal Kvtent / 


CrrA.n‘Kn XIV. 

Clauae 257.—If the. Crime in thi« (’lanso wvre in Ik- pro\f:d. Si.\ Mor.tlis appear t(^he 
ftttiuigcly imidwjujib*. A Peri^on m/iligmuitly and wantonly pl.e-e, Arliehx. mf O'd with 
the Plague in the Ibmses of tlie Law Oomuii.ssioner-'; not only do they die of the Plaguy, 
I>Ut tiuit l>isea.s(‘ ts sprtyid through Calcutta, to the Ih'stnietion oi TleaiKiinds , wlmt 
wlould be thought of the MatrLstraU; or Judge wito would ]uini%h liiat Man hy Six M()ntlr« 
Imp] risjoument 

Gimisie 251).—Tim saimi Remark holds gex^d licrc as regards lie; Am<siijt of Pnnishmert 

Clause 2fiO.—Ditto. 

CkUiie2tl].—Ditto. Surely the Jnjiirv (hme to the Human Piody by taking iidnlle- 
rated Medicines or tV»d is a« great, oftijn an infiintcly greater, injury than that by 
beotUlg, isc., but with tliis great Differencr in the Jh-ssnlt—that if a Man Uats an(itlicr, in 
Niue Ottt of Ten he imKits with Punishment; w'iler^*^ls, on the oihi‘r hand, 
Diffieuliy of Proof is here sr^ great that tliu < Viminal, in Nine Cases out of Ten, escape's ; 
and this of itself is surely a mifhcient ikiUMm why the Olfeuder, when the. Grime b jiroved. 
sho^ be severely punishecL 

doiifie 266.—In CSause 265, a bad Drivir may run over ;ind kill a Man, but hen* a 
Captain may drown a Tlmnsatul Men, iwon*, Simdy where the Trii^d is greater t he. 
Bfiii|M»isibiRiy and P n ti M t m ea t slumid be |>roiM)rtioiwibly «g. 

(^63.). 3K.3 


Ctewf« 



V 


I 


dftuse 2(34.^—tite Pimialanf^ here W 

eatqfflC' Ui*n for & id!an, liAvingr made a mebcdical AttaRkpl 
Uxkiler this CIsmbc, with Six Houihs Impruionmeidt. . . 

C^UHe 2611.—It Hhould be a ffrmt Satkfaciioii io a Man owning a splendid Minm in 
Calcutta or on its Indiig burnt down, to put the Incendiary in Qapt fisr fiix 

MontliH. How eoNy to maliciously buvn a House, and to escape with infiing PuxuepDM^ 
iin<)or this (Mause. 

(’lause 270.—The name llemarks hold gcnxl here A Person is maimed for Life, and he 
h;w tliw SatiMliietirtn of knowing' that lie can only gt^t the Villain punished with Six Mantiui 
InipriHonmcnt. How wisy f»r a Man malicioiwly to injure anoUier, and get off under 
thh 

(’laiiHC 27*‘l.—Jliis Clause rniglit OJiHily laj abustMl >)y iutnalucing a (loisonouB Snake in 
Kuch a Manner oh to l>iU‘ auoUicr; and the inalicioiia Offender esca|aa w'ith comparative 
liii|>iuuty. 


V^Htbe 


CllAI*TEU XV. 


(’lausr 2-S.*i. ' 'rhi'x daiisc apjt(%‘irF* to bo a direct Pormisaion to any Man who can pay 
r»() UupooH \wiTitoiily to di-stroy tin: Casti* of suuithcr. There nro uiaii}- Chwtftes of Pcsoplep 
Huch as fJnnnins, that, luiving oiioo, h^st Casto, can iit-vcr recover it; i.e., are OutijaSta for 
over fnun their Ih'lationrt and S(»cicty. There are others again wins though Caato onco 
loMt eaimot bi* liM-overi'd, juay, by paying a heavy Fine f»r feasting the HraiuinH and tlkeir 
own Kelations, Im* re( <-ived l«ack. Now ilui Act, if iiiteiiti»»iial. can hanlly he anything 
but nialieioii.M arid w;uitt»n ; lie* Injury* on th<-, lunt hand being irrcpamble, and the 
( Jahundy inflicted ]M'rh:»ps ofteii w^rse fhan Death t«»tlie Sulferer, The Pnnishnie!il of the 
Jea.st SevtU'ity ought in such (.’jiseM greatly to e.xeefd the abitvc Fine ; wliercits, the 
oth(*r, the, Itsast Keparation that .fustice could at'lbrd Would b<^ t«> make the Offender 
purchase hack tlie h»st < ^aste at any Pru^e, in addition to the Fine, lus a Punihliiiient. 
'rinu’e is this peculiar Difference Iwtwecn the Criua* H|M*oified in Clauses 27o and 276 and 
tluit in th«* present one; viz., tliat the one is a deliberate A't ^o <lestroy Unit which 
lUiother bolds most deai^ vl/... his Rt^ligion ; whereas the tither, tlunigh the Result may 
be ]i. Rreach of the Peace and a Tumult. sUll no one’s R. Iigiou is <lestroyed, liow’C'ver 
itirtuUjsl ; and, in all Pn»bnbility. t he Ofle.nili'T will suffi'r suimnary V\?ngeauce on thu 8|K>t, 
winch will not ol\on be the t^ise in tlie Matlt-r id* »lcstroyiug Caste. 


t'il.VlTJ'.U XVI. 

t^lause 2HS.’‘ It were ludter to stabr Iti this Chajiter *Iihtiricily wdiat Pcr.siins are 
legally jjuMiori/.t‘d to enter the Hast Iniiia Coiiipaiiy’.s Territ<iries by Lanti, and whether 
»ueh IVople are to make known their Names. Plates <if Destination, &e. to the public 
<.>fliceT iietirest to the J'Jjwc wlien tluw mav eiUei* tla‘St‘ Tevrit-ories by Land. 

Cn APT Ell XV n. 

t'hiuse 21bT —ITt?ro no Provision is made for ]»idilis1ung private Xew'.s, thus giving a 
tlirect Permission to Publisliers to eomment a.s they please on the ]»rivate Coiicenw of 
fheir Neighhoura 

(•uAn’EU KVllT. 

Cla-use k—Tllustniiitm (h.) Should As inalicious Design l»e here dettvtcH'l, just 
bidbn* Z’s Fxecution, .s\ircly such false l>e]>ositiou deneiNes a greater PiinlAhnient than 
what windd bt* ;ussigne'l t»» him for 1‘erjnry and yet there ajija'urs no otJier Clauaa 
umier whieli so *liMboIieal a Design can be punisInMl 'fliat Z is not cMMnittHl is no Fault 
(•DA s. for he is just as guilty a.s if the Execution took jtl:wo ; and is, therefore, worthy the 
Kic.ne P\inishm«'nt. 

( 'lanse Hero tht* Wr^rds of Uitjht of T^ffrtxrr,** ought 

either to be marked with inverted Commas, or be written in W'ith tlie Numbent 

(d*tlie Clauses, detining what constitutes such Right 

Clause 2!»S.— The more rea.sonable (’ourse ajipears to bo that all Cases of Homicido 
that are in the PersuadtT t-litaild be Miirder at once. I cannot «oe why a 

JVaniiu jH'rsuadmg a (url ot llurteen \eiu*s to immolati' herself for the sake of the 
Money and Presents given (Ui such (doaisioiLs slnaild t'sc?if)e uidjung, or indcKai in any 
Case \vh tx' the Act «d' l\‘rsmusitn» w'as legally oulpablc. If the Ptirty be not legally culpable, 
lit* ought not t<» h(‘ punished at all. 

• Cla\js.' 21H»..The wonling of this ([’lause is ind. <»f the elearrwt Description. The Semae, 

hoWi'Ver. that I gather fre.m it ap^auirs U» be. tints; viz., Cliius»*s 76 and 7S> of this Code 
give People the Pi>\ver (d' taking away Life in the Oww t]>t?rein in*uitione<l ; he therefore 
4*omunt.s vidiintarily ciilj[»;ible Htunxoide in Defcrn^ who kills another under any 
stances U*at do lud ixmie within tfie Provisions of these Clauses. A few extra Wor& to 
rouder thi? Meaning quite clear would not be l6st. 

Illiistniiion (fc).—Suppose Itere that Z, Wing shot, dpce not dif^ » A to 

Punwhfneut ? 






za^ 4 fir^ 9 ^ti^m of prilvikte to Inaifstioii ^ 

of 

iiititij^ MiMiH'nio^ tL then, under these Clr* 

cuavstonces, A% killing Z ohoiuld be mi Cmkwe, ia ia h^ mcarted, I cannot comprehend 

Citoiiae Sdd'—1 fear tli&t Oaiise 327^ li^nne alhided to, will often be tlie Mcaiia of a 
YSBSttxxB escaping aevexe Punidiment mider its Provisionis. 

—Here it appears that a Man vf'iaMing to mnrder a Woman litiu?, in order 
to escape hanging for dcdng so, only to add to it the Crime of »<ttejnpting to mvUh her. 
No» he does not ravisli her, the ViDain ! but only (in attempting to do so'i Idlla her ; 4 .e.y 
o^cmmtB the Offence in Clause J504», and tlicrefore he is to be im]»ri»oned lur not more t-han 
Sixteen nor h«s than Yeurs I ! 

Ciaiiae 308.— Tliis Claiis*^ iXN|uires nnnierous prnctictil Illiistralion.s, wbon^iu;, TlUiHH^a- 
tion (a), 1 fwiT is not so fur impitdaible as it is that the Crime siHvifitsI Jn it kIiouM ever 
be coinmitte<I at all ; it is, at the same Time, one of a most unlikely kind «'vt,»r to be 
initted in India, -wlit^re Spring Cnns are imknoa n. 

Clause 300. — It sht»uld heroin bo clearly stated whether l>oath is suppo.seil to be 
cans«Hl or not, and whether, if aoliial I>eath be not e^iuseih Imt only Ihirt i»r grievous 
botiily liijurv', the Offender is lo be punisUable under this ClauHi', or under Clauses 318, 
311*, iit?., or whetlier the PuiiishiiU'Tit is to b«* ciinnilatiN e. 

Clause 310-—What Prrmf would here be de^'iiuMl sutbeient legal Proof that a Man is a 
“Tliug:*' the |KU»il IVovisKiii is so severe under Clause tU I, that then; iaight to be no 
Doubts on this Point, if a few liiiLstnu loits (H>uld tend to remove them. 

Of the cauHin^f if IscnrrUufc, 

Clause 312.— The Wopils Otnnl Fnith *^ <K*eiirring in tliis Clnii.se are likely to he a md 

Bar to the lutlietion of Punishment uiid»T its Provisiims, This ('rime is so eoiiniem. so 
brutal, and so unnatural, that I’hnsr Years tbr th<* woixt- I)«..*serjpti<tii oft'ases appears 
lx? an inade^iuatt' Puntslimeut. The Ki>/)iier it is j»ut a st<»)» t{» the l)ett«‘r, be tJie Knn 4 't' 
inents e\er <»o s,-veiv. • 

Clause 3 I 3.---Hurt mused t** the Woiuaix is ht*re s]?eeifp*ih from whieh it woul<| apjienr 
tiiat if the Wiiinan iniM'urrvin;:: is leit 1 lieivhy seri^uisl^^ injured, thi' ]M)or Child, whose 
l!lxi.st,(.‘nee lias thus cut oil* in its Hud, is rsm^idoivd a iner*- n<»1}iing : and that for 

dtistritying tied. Lite, a.s if it was nut llial of a Human fk‘ing, tio PuniHhuieiit i« to be 
aSrtigUfd. Mmsl^.r, tlu-n i»i» a >ninll #S'r*"7f; **■ deeidetjly sanotioiusl ; l.r, th*; t^ilprit is n* t , 
to be haiigisL * ^|^ 

0/7/e/-^ 

Clause 314.--Fr.ini tbe Sf Vi nth Head it would appear tliat. a Man may I'Xtrael as many 
of lii.s N(‘ighbours 'feeth a.s he pleases, Avithout grie\'ou.sJy Inirling him. Th#/ Kightii 
Provj.*^ion is #me of the nio.sl obj*s‘i ioiiahlM Kind, unb'Hsila* IO\ideiiei* of the t*i\il Smgeofi 
lie lawjuired by Law in all sueh Casis as lo tlie ymsitiM* Naluis^and Kxtont. of I n jut y ; 
and also whether in Ids Mpiuion sui’h Hurt woub] fi' t« r, or is likely to det'* r, a Man from 
following his ordinary Pursuits chiriii;Lr the Spacs* of'l'wenty Hays ; ti.r iiistanee, a (*as«- .»f 
grievous Hurt may bt» ijeeided betbr*- 3'wi iily Hays have idapsed, when, iiistisjii of tsong 
]mni»ho<l for grii-vous Hint under (’lause 3l‘t, lie would be i»nly piinihla*d for Hurt nnder 
Clause 3lN, ifilit* PreeaiilioTi #jf having the Civil Surgeon’.s I >ejM.sition <u* Statement tak#*Ti 
wt?re to he omitted. 

Clause 3IS.— 3'lie Punislunent larre is One Y#‘ur, or 1,<KK) lliipe<*H Fine, wla^reas by 
ejauHti 312, for a }*crrso7> iLs.saultjng anoiher, who surely eanind. be iind<^rstootl to be <tf#jiig 
an^'^hiug but voluntarily causiiig Hurt, tlie Ptiuisimieiit may e.xleml to a Term of 1‘hree 
MontliH, or a Fine of IjiU] Kujiee.s ; but {s*rh/vpn the Puiikslnuent i.s ijib'iided to >>e eumn- 
latjvc?. 

ClauBC 323.— It might bo iia w#Jl to imseit the W*irds Maehine or Kiigiue after Ihe 
Word lublruinent. 

Clause 324.—Ditto. 

Clause 325.—The Offender is here d#,*s*.*ribefl to la: a.s neitlxT intending or knowing that 
he L» likely t#* oausi? the Hurt that he d<H*.s enust? ; how then <-ari it be Jui>ti<-e to ptinidi him f 
Did he attempt te eause Hurt <in grave uiid siidd#‘n Prf)V#xrati^»n lo the P<‘r.-»oii wliotn in 
tdl Probability rkhly d*^rve<J Cba«ti.s#mient, and iwiddentaJly and unintentionalJy Imit 
anotliur, surely he would not deserve to U.* punkhed. It would he bett#'r perliajts to ntab* 
in tiua Ciauac thus : “ wlif>eveT voluntarily cixufH^ Hurt, on grave and sudden Proviajation, 
to the Party offering such Pi’uvf»cHtion,*' Aa 

Clause 326>—Ditto. 

Of Asmtdt 

Ctaufie 341.—Tliw is liable to daily Abuse. 

Clause 345.—If M<iU4se prepense ^ be here fully proved, 1 do not i»ec why, boeauf»4? 
tlie Offender is timely preventet^-from jfuUy executing nis Purpose, this Circumstance^ alono 
ftlicxtild be ttrged as a Beasoili lor only giving him One Third of the Puxubhinent be wouh? 
<263.) 3 K 4 otberwiiie 



( ^ ) 

^ otiYenri/se receive. Until tlie One Party be mevously jhnii, it miiy be batd to |>twe 
that the other intendcfl to hurt grievously; but if 'dbe l&teut is ftiHy proved, vthy 
spare the Pimishi/ioiirt ? 

Clatme 347.— Here the WoTfis *• to outrage a Woman^a Modesty oocror. AH People 
may not exact ly agreed on this Point, for Cases may bapj^en (putting gross ohes out 
of tlu* that 10513' outrage rinf‘ Woman's MiwJesty that ■would be thought 

UOthiiig of l,y another. Kveii a Kisw, tliai would l»e highly resented b^- a Lady, might not 
Va; ha>k< d upon iis an AffVf>rit l*y h**r M^iid. A few lilastmtions here luiglit be of use. 

Claiist'.*{I.—Jt, wmild appear from till.-’. Clause that there is no Cast? of grave and 
Kudih'U }*rov<icutioii Ilf II Niitiire so serious that a Man is justified >»y I^iw in taking the 
l<a\v his own Hjiuds. as no Ih-f-ma-c i.s lit re made to the LiiW' *' of jirivaU* Defence.'* 

('hiusf, 3r>ii.—shr»w f»f Assault ’ is so liahle to In* ahusetl as to nuider it doubtful 
wlifthrr this Clfluse oiighr to remain L#»w. Nnu»(‘rous Illustrations here, show'ing exactly 
wduit Amount of Pro<»f is sullicicnt for a tl mlicial < )llict;r to coiiviet on, ivould be of great Use 

0/ JiitpC, 

Niiiriorou.s f III! ;t rat joH-: oiiglii hero to !»** givt-n, shfvwing what is dtX'Tned in I.»5iW' to con- 
Htitutf l*« n* i r :tl lop, and \^hat I'ronf i.', to l,p decrin d to convict lijioii, for on this 

SiMjro all the .Iiidg* - foi the lloiirh iiil«j:!it diflor ifi Opinion. It is, morcovor, b3' no means 
fh'.-ii- wlp’tlu r :l \N ho!c c.aii l>o jpi.] if so, ainl if married Woim-ii and Widt>WS can 

uNo b.‘ lapod, tlic \vh(»i(* ()mis ‘‘f Pro«*r d<*p«*n/liiig on Peru tratton, utd«rHK tin! Pait-ies are 
piiU'jhl in tin* Aol, it is l>\' no Mraiis rh ar how in any t *aHe, but that f*f a Virgin, Pene- 
tratJoji ran hi- pnivod ; unli- s t ho laj-e*! Woman’s siiuplt* Word bo takt*n as positive and 
Hiiflifii'iit lonro. 

U'lii'ji- is no Piiiii'.hritt'jiJ for an Att'pnpf io commit Rajn*, wliich appeal's nlmoliitcdy 
; lor tliopyh tho liapi* oo jid noj l»o [>ri»vod, t ho Attouijit to commit it might, 
and tin* I'uiiislum-.nl, ought to la- of a, ( hoa\y I >oscrij»lion, 

.\ofr M. PagtJ til), 'S'-o tin* Fir-t I'anigmph in the Page.) — 1 imagine that 
iM r. Li\iug-.t‘tn nm i h;>\o lalil down hi; Law' <*n the Jh'inciple that supposing violent 
Pro\oc:il.iofi Would jii^tiiy a M.an in hillmg .'inothor, Piovia'iition of a les.s violent 
i)t*siTipt ion Would ju.st lty liim in hi-atiitg aimt 1 i«t, and thus grout !>illieult\' Wouhi uriHi? 
in drtiiiiiiir wh.tl. Kinds of I'rovoca.t ioii w*ipld i*t*Ttt|!*r A'-^aiiU iustiti.ahh*. J f, :is a gimciwl 
Uule, pjovoratiou ia !PlMiitt*'.l as a thoMiid f-.r taking lln* !.;»w, even to killing, int</ 
Olio's own llaiula in snious Ca-*os. it !ol‘. iw as a j^'-noral liuh* that t host* who do rt<.» in les» 
wi'rioUM (‘asos oughr not to !•«' punidiCii ior doing tin* .-.amo to a k-ssor 1 )egna*. 

Set* Page (i.M, the Firsf Paragi-apln- It i'* hen- laiti tltiwii that ht*eausf a Hottsi* 
only of a f*w w reiela'd Mats, ami is proppt d l*\ a lew' Pt.amhoos, amounting iu Valin* tonc»t 
more f haji I'O Kupee-, that this is :i Iha.son (li.-it the Ow’iier <»n killing an Jnccndiary^ wi«> 
iitieiiipte.l to hum him ‘Hit of it. or to |>ealh in it is liahh- to PunishuK'nt, although, ii 8 a 
general Kule, a Man is p(‘rniit(ed to kill anoiher if he lias no other Means of])rcvt*uting liim 
from huriiing hi'-. House. I'his, as a Mat'oT of .lie^lieo, appears iiuu■mprehi*nHihle. for it is 
not (li* poriM-ise w 113 ' a -O liupi*es Mouse slifiild not, In* i‘t|ua(l 3 ' v.aluable to a )>oorMan 
MS a LM), 0 tMl Ivupi'e one to a rieh one-, and if.-o. w )i\'should t lu* mere Fact of a Persons being 
rich or |Mior he ailowa*d to make th** I >ist inet ion of the om*‘s being alhiW'cd to kill with 
impunit 3 w hile th** other cannot ; ami >et iIm* Law Commissioners siiy^ tluit not to puiiiah 
(he ’JO Ihipee Mousedlohf r W’ould he genera!l\'eon*leTiined JLs shoeking InjustliHi. Itis.boVT- 
ever,ea- y to iuiagim* w ln*re a w ealthy Man seesa!i 1 ue«*ridi:irv iittempting to bum his Shed 
«>r ( )iit »»llie.‘. ri'ally only woj-th a 'I'rilh* lo him, and slu^ot.s him forthwith., that under the 
pe^'nhar CiieunistMUe<*s oftla* 1 ';ise he might he li.ahle, to PuiiishliU'lit. 

See Page (>o, the First- Paragiaph iVoin tlu' I'ojt of the Pag**.— Tlu* Principle by 
wliieh a- la’gislatm* should a]ipai*eut! 3 * be guiiled is tlie, t.\»nHideratinn of whetli^r the 
Crime is sueli that tiu: < )treuder must, kifuir th.it Imd CtOtttctfUi'JnTH in Jill hiuium 
Ih'olKihiiily may ensue, nlih.mgh he lu.iv not know' the t*X5ict Nature of the j>rohable 
Ct*n^e<|nene(». If this belaid ih»wn as Law, then all Tliievcs. A*c., wh(» are willing in 
c'omniitling Due Depreilfitjon to run lli<* Pisk, however renu'ti', «>f the ConM*queuco8 
attt inl.'int oil eoinmitliug anotln*!' Crime, are snn*ly liable io Punishment, InrejULSt^ 0J>5I 
'J'liie\es out <»f 1,000 do not kill in tin* Maum'r <l«\seribed. 1)3' pulling the Trigger of a 
l*oeki*l Pi.stol, in an .Vttempt t** steak "I’ht'v Tiiay eon.siiier tlieinselvi’s nneomiti«')ui3’ lucky 
in n"( having tlone so, but that beeapse tiny have been so liieky* this is ly no meana a 
re.-i.'ion why llu* Thou«i?mdth Man shouM not W punksIunL That surJi a Person should te 
hanged w.niM be indei d unjust, bi eaiisi* ihi' } rtft ul shoukl be punishtsl and not ti»e 
po'S'iii.lt* Ae-.-idei-t. Pnit liere the 1’hlef inteiuled t',> run evor3’ Ri.sk In^forc thrusting his 
Hand oil.* Mu •-tiu r's P.>eki t. atid should be severeU' punished if suy serious Consequance 
Vei»ults from his criminal Ka.''hnes.s. 

Pagt* tU’». S«-e the l-ist Paragrapli in the Pag»*.—It is here staU*d that a Charge of 
Ahortiou open Jea\es a Stain the Honour of Faniilios; of this tluire can ill JSnglwh 
FKtmiikfs be little Doubt, but when wo cH'iue to consider huHun Families the Matter 
m;n’ weivr a ilidert'ut AsjH-t't. Not but that there ar<^ Castis tn be found among tlie 
Natives of ludis whore such a t^barge w«>u!d be a Stain on their Honour, but that 
the excessive Frequency of the Crimu in India most iiujieratively demands a rigorotiB 

Punkbinent, 



. -S-- ' -E'-iV-; VA 

' Moth er ba ft T^ Ci^mb ikat ocmir where ilS 

to we .Crime mre eerhi^T' 9Xo<mg ihe Jower OnnleA, and muling 
many of the Idghest onee mfinitclj more mimerous than tboee where it ia owing 
poeaOi]^ to thft <xiimen(>U8 Wid^^ws coneed by the Tfindoo I<aw., I cannot, however, 
tiiat the Power of bringing &lse Accusations will bo a formidablo Kngiiu* 
fr Hands of unprincipled Melh. or a Terror to n^ptx'table Families, or that tlie 
Pimislim^nt of Abortion would be likely> to cni&il more ^tfering ou tlie iTS^nocont tluiii 
on the Guiity« an^l that tber<di>ro it ought to be left adiolly uniniiiisluvl where the JdoUier is 
ft Pariyr What Weight an Argument of this Matun^ ina^' have in England 1 luu»w net. 
but in India I think it is not deserving of the Weight and Ot»nsiderut ioii that the Law 
Commisaionera liave attached to it. 

Page 67. See the 6th Paragraph from the Top.—It is .slated that, it is desirabUrtlint 
the Law should make a Distinction between a sovcih> Wc»und uiwh a Sernteh which, 
is healed with a little Sticking-}>laster, Hunrlj- the L4\w miglit rattier to etiiisider the 
Intent of the Person intlicting the Injiuy than the trilling Nature of tlie Injurv he ntay. 
happen to inflict. 

Page 66, See Paragraph Seconil.—It is stat4\l that a inunleroiis Intention having beon 
.establisluHl, the Severity of the Hurt ought not. to be eonsi4h*nMl in a]t}Miritoning ihinish- 
ment. This appears to 1 k> sound Reasoning, )>iit it leads to this, that if the Sevih'ity tiT 
the Hurt is not to be considere<l when a munlemns lnt<*nt is pmved, nt*it1u*r ought it 
to bo consiilered in awnnling Punishnient w hen the Cose is one of h‘ss AlrtH’ity than 
Murder. Tliat a Man has avaiUal hiiu.sidf of t.lu' Means most lik«*ly I'usure Suetjess, 
or that the Means are not Rindi to e.om'e iumUm- an t‘xeeedingly nggraviiieil Heiul, is 
not tlie Fault of the Otfeiider if his liitoni be nialii-ioiis and is jn'ovi**! to be so. ft may 
«u that liis Means were snial), or his Igiioranee great, iirel thus Jus M^'ans were 

curtailed, and Ihen^ftire the C’ireiinist£iiic*es, being aggraxati‘d or niittgat<-d, ought not. to 
make a DifFerence in tho Punishment awardoEl, otherwise all I'ei>Jons that (oinmit .Min^dei 
ought to be I'xei-nti'd ilitferi'iilly,—some with liugerin;: 'r*<rt ures. ot tiers b\- hanging at «»tiet‘, 
— ajt'ordijig To iIm* Atroeity <d'ilie t ’iieunistaiie«*v attoTiding the Murder : aiid thi*^. 1io]din:» 
good in til<i more iieiucais Olfenoe, must of ms-^-ssitx }»i; of e.]ual Force in smaller i. riines 


C'lr.U'Tr.n NIX.. 

Clause Su]^po.si* that tlie itletood < heTrmpiai Itm.or bring about id Ibllow, 

the Tliii'l i.s Ciiu^bt nx the Aet bt*foir the Ih'g moV4‘'» . tb< i». Tbrt'i not hn\ ine lii-i'ii eon, 
mitled, how i.s the 'Hiiid* fo br piini-^luMl It is elear tliat bis is juM aa b.ul as it* ib<’ 

Dog hadnioxrd. 'J’hi* At tempi I o i l»irv<* surrix ought not tobi'lrft uMpinii.shed. oJ. liowis 
tin* liir*'4*tion in wliieh A iiitriKliril that tin* Shrrp sJiontd nioxe to Ik* known aiiil (iroXsd ^ 
(e) The Wat eh being As own J*roj>er(y it dorv ij<,t ajipo-ir V4T\ clear xxbat As taking hi^ own 
"Watch away has i,o <lo willi the Priet' of it. <»r with \"abn* <-4juaI tfi its JVifre. It would 
aeem that A lats «lelivor(‘d his Wateh to a .leweller to be r«*giilat,<*d ; by what. Law eaii 
the Jeweller Z ri'tain the Wateh. 4*v(Oi aiippo.sing that A owed / a Sum erpuil in ^'a^u^• to 
theWfiteh^ On tl*e eoTilrnrv. Z w'ould aj.jM ar to )k* .subji t i to )*init‘d,jnejtl maha* th<* ("Imptri 
heude<l The ill'gal i'ursiiit of legal Itights," C'li\U“*e -Mid. Hoxx then eari .A b** ]>uuiKhabl(' 
for Theft for taking away his own Propeity ’I’he '-aiiie lo-mark ii].pli«‘S to tlie follow ing 
lUiLStration ftn;. It a]»]»eiirs a ^litv^et lV*rmlssif»Ti to Z to <h’talii in Jii.s P/>s-..rs‘-.ion any 
Pro|>erty he can lay hi-i Hands f»ji as a S«'euTity for A s il»bt"^ to liim Af. !)»■ hast, it 
hoiihs rait a most pi‘i*nieiou.s <'oiintenance to surh Aets. Tw) IJbi.-.tration afrr>rds an 

ample Source for tie* Praetice of all K inds of Viii.-in y. A and Z fr»r instance, bi-iiig^ P.'irtin'rs, 
quarrel, and under this Clause one gets the,other punished f«r d’ln ft 

Clause — The. PunishmeTit lu*re Tuc-nt ioiifd :ij>]»ears fo be t*>o sbgbt. A Servant 

lading engaged in th#; ir**sicherou.s Act <»f ilelivering up his Masirr’s Pro|,i*rty t.o a d'hiet, 
or a Thief being guilty fff tlie t hiiiie <*f se ducing a S^Tvant t.<» his Intrrest ctu^dit to 
enhance con.sidcmbly the Crhno of dlicft, whereas the Tcnii of d’hn-c Veais I'jumot hen* I t' 
excuCKiecl ^ 

Exturf tort. • 

Clan.m! 36S.—lliis Clau^^f* is liable, to bo much a}jus<*d, ow'ing tlie Mf.-aris it affords 
to ParticH of making false ('’oinplaint^c 

Clauj:M:t 370.—Tliis Clause is Jiabh* to great Abus** in a similar Manner 

Of the lircrlvt fuf ry Stol4:n J^roiirrf 

Clause 380.—It i» here stated tliai stolen, &c. Projv^rty subseijue.ntly coming into 
the PoBseaHiDn of a Person legally entith-#! to tJie PoK.s<‘asit>Ti it c-4*a,se.H lo he stolen 
Property. Surely it csiniiot In* meont t^i Im* infcrre<l from this that the 1'liief flirTefoic 
ceaaeB to l>e a Tlxief, or the Reecixyr to be a Jtc<reivt*r, rind is nt#t to be ituTiished. 

A#i this Point ifi thus left aj*}iarcntly doubtful, it would Iwlter to cx)>]ain it. 

fully at once. A having g^>t ba<ik bia stolon Watxdi the Watch hua t*AiSv*ut\ t<,> bfeom*.- 
stdlen Proixiriy ; but l/eff>r»* getting it ba^.-k A did not tho Thief Z of 'r)e*l'i , 

luJir tbeu IK he ^r'ic^ came forw-anl afterwarrla and aceu.H4j Z of Iwirig a Thief or a Itoiseiver 
of Stolen Property, aueb Projierty ut tl^e Time fif Complaint being nr^ fxyp^/rr aiolcu 
Propi^riy accordhxg to Law^ i;m<l c&n^i^ueriUy nof ex^gnizahle as sveh hy A 

Magiatrate would suak in Stridence for the stolen property, A could only say, 1 have no 

' 3 L Ktolcn 



( y 

^len P ro p er ty to ■how^ but Property tliet hw 

be 0 toIeii,MllmTeamoereoov^^ TlieTi»»,4V Crane ot tecliSMteijf% 

decsadedly paniidM^ and tbe QnibUe is a mera one of Wwli. ttowerer, tlwe ootaMteno 
Hnrm ut uieeirting a few explaautory Words in the foUo^iriog CSanaet or an 'lUnstraU^ 

Cbuise 890.—l%iia I womd add these Words here^ vis., " Whoever fraudulently reMSmet 
^ any stolen Property, orFroperiy that was stolen, be the subsequent Denomination oif sodi 
^^'^feoperty what it may, knowing/" &c. %q. 

Of Cheating, 

Clause 892.—lUtisiration (k). It m here staU^ that A, having practised a I>ecepti<m, 
mayrin certain Cases, have a “ lef/al right ” to the Price of the Article he has im|)os^ oh 
niiother. A few Ului 4 tnvtiiin.s of Huoh Cases would be extremely useful as a Guide, os the 
Deception being once luhruiied, iliere cfin.be no Question as totlie Intention of A's causing 
wrongful Gain to hiniself hy ni(;an.s of wrongful Loss to Z, and thus a Magistrate woul^ 
imlesB he had some Guide, he often sorely jiuzsdcd how to act. 

Of Minchief, 

Clause 40(>.—TIio Sum of 10 Bupcf^s is objectionable. It ought to be much less. Say 
4 or 5, or else, llidf the Tattoos and Cows, to say nothing of Goats and Shtwp, in India, 
not being w(»rth mcire than from 5 to 10 Rupfses each, a Person tiuiiiniug thetu would 
escape Punishment under this Clause, and surely a 7 Rup«.*c Tatt<*o must, in Justuv,, bo held 
to be.equally valuable to a poor Man iis n costly Horwi to a rich one. 

Clause 40H.—7’ho Miscliief ccuiiiiittttHl here, to a llridge f<>r exfun[)lt% might be i»f a most 
seriouH Nature in its CoruM^quenoti. Haifa Dowm or more People ndglit lie killed by its 
brefdking down. Surely for such a Crime Tliree Yexirs is too little Jiii]»riHoninent. 

Clause 411.—The Punisliment of One Yejur, though suilicient for most ordinary Csw»ca, doea 
not ap|H)ar to be so for those of Jiu aggravatixl Nature. A Zemindar of Power makes this a 
Means of ruining his yioor Neighbours, ami adding their Possessions to his own. They aro 
unable frequently from Poverty to complain, ari<l ofb>n by a P’efir of being ill-treated.^ A 
Crime of this Description rct[uin;s an ext*mplary«Puni.slimerit. 

Clause 410.—Bui supposing that the Vesm*) shouhl not be <Ieeked, what then is to be the 
Punishment? Tlie mere Fact of a Deck bc!ing on a Ves.sflcannot make any Differencje in 
tlws Atrocity of the CJrime. Thertiare, moreover, many Vessels witli«>ut a Deck, positively 
larger ilittn soinc tliat have Decks. 

Of Criminal Trespass. 

Clause 423. Fourth Hc^ad.—But siipp<is(' a Kt;y is found in tJio Look iliat was left 
there by Accid«‘Jit or Mistake ami the 71u4*f enters, hiis he tlieri coniniitted House 
IVuspass, or not ? Illustration (li). This J>efinition is liable to much Abuse. Almost 
anytaiing can bo construed into a “ Show of Assault/" and dinxjtly this is the Case the 
Right <if what is ealhd i Vi /A/rnrccommences, and therefore under Clause 79, 
Z may take away As Life. 

Clause 439.—Should tht? Criminal Trespims here mentioned be in addition to the Crime 
of lloasebreaking, is the PunisLuicut to be cumulative? 


CHArTER XX. 

Clause 4o3.~Tho Punisliment hero api»our8 inaiWiuatc to the Offence. Tlic Mischief 
done in a C.^ise of this sort might bo such that no liu[»risonment or Fine fiahi by the 
Offender could ever n^pair. An extreme Case should have a heavy Punisliment, or else 
Patties, though they might heaitat>c at committing a trifling (Iffciice, would not bo de- 
terixl from oi>minitting One of g^at Enormity, wdum the Profit vrould be veiy* greats or 
a Spirit of Revenge might be satUxted. 

CnAPTEB XXL 

ClaiLsc 456.—If tho Definition Property Miirk include a Boun<laiy of a Field or Vil¬ 
lage, the Term of Imprisouxnent for One Year ap|icars to bo too slight. (See Clause 411, 
and the Remarks on it.) 


Chaftee XXIIL 

* 

The rofiult of not making Breaches of Contract between Ser\'ants and their Masters 
OiBhnece under Ute Code, W'Ul be Uiat the Native will immecliaU*Jy take advantage of it 
to praoki^ Extortion and raise lus Wages when he thinks his Master or HistrecB cannot 
Bupf^ his Place. To^^rosecute him in Civil Court will do no gocidy for the Servim 
is tM Thii^ most fi^uently required, and not the few paltiy Rupees i^at might be by 
this Keane decreed in the Master's Favour, eveii he could leeliJGe thenx There 

is^ boweYer, One peculiar Case that requires to be visited with wvere INmiahnwnt. Ibki 



IK SivTanto irrlmi 

«;4 a^0(^^^ OM^taMom S^e^U^pt «iiy jpTOe«iT«»a iktOB 

iimodk INi^ 1 ^ 01 ^ wrticalwly IbM SimaktB aaid Hebtim5xiMi OoikmItb the 

Xiiiib|«te a Be reduced to <m boiiiv waatoidy deserted ; ^the Servant 

mj^iog tlmt de ootud not leave her Home, and nuudiiig this a Plea fOr extorting double and 
treble Wages. There are many auoh Sitnatioiia, whcM Annoyance mad Il|i(Donvenienoe 
a RitBoal of a Smvant could inflict would be inodculable, ibr Which no Damages 
eould compeniiatc. The Maat<jT or Mistrefla ia htere oompletidy in the Power, 

and must iio just as he pleases, or else work ft#^4iiiiiael£ Such is the Bofdity; and the 
Beason given by the l^w Commissioners for not inflicting PunishTuent, via Ibeir Fear 
of giving to ImuI Masters a Means of Oppression without affording Prote4?ti(»n* to good 
ones, seems to reflect most seriously on tlie Judicial Officers before who^ these Cases are 
to be Ipiud, as they are to be the Tools through which a bad Master is to o{>}>roeiB liia 
Senrama, 

Chapter XXIV. 


Clause 467.—Tliis appears to be Legislation for a very unprobable Case indeed. It is 
haril to believe that such a Case is pf^mihle. 

Note Q.—It is stated in the hisi Pamgn^ph, Page 81), that there is no Punishment for 
mere conjugal Infiilelity. The Cose put of a Woman knowing a Man to ho married, and 
•tiU pressing to marry her, is i^xceedingly iiiipr^>babli\ That the JITan uxmlfi urge her 
to raarrg him is easily conceivable ; and putting the Case thus, or, indeed, taking it as 
put by the Law Comitiissiouers, that a luarriod Man, jurying Attention to one of his 
Countrywomen, and urging Im't to live with him ; in either Case the Man, if he be not a 
VUlaiit, is an^'thing but a moral Claira(::b*r. That he pnisscil her to marry him is an 
immoral Act. That she doc^s not consent to live with him, except as his Wifl), doe^ tiot 
make him the less a Vtllain, or a bit iu<»ro a moral Character; it mtlier enhiixtces his’VJ]* 
lany. lie, a married Man, has suceveded in Ht^lucing a Woman to comply with his Desires ; 
to make the Act more infuinous, he goes tlinuigh the religious (^ertJtnuny Miuviagc, 
thertd>y tcriliiig a Lie, i. v. ph.Mlgiiig Jiimse^lf to )>c faithful to the Second Wife, whei* 

he has already pledg«-d Ininself to be so to his first one till Death. Hut this refers merely 
to tin* direct Saiictioii ailowt^d by tlie lAw to an atroeious Act of Tinniorality- Ho is 
su]#posed to act by his Second Wile/s CVns**iit; but it is md Ktixt<d luyw that Coiistmt was 
obtained, f>r what may have be^*n the sjhh;]«»iih Sophistry and PerMUJisi*»n used by tho 
SiKluccr ; hu* in no other Light mn sucli a Man be looked upon, unh^ by those who argue 
that Marriage is a mere InveiitifUi of Man, aii<l that Men ami Women ought to live 
together pr<*iiiiscuously. Hut as sui'h I eanmit cojkhsvc be the Iniejit of the 
Law CVanmiasioiiers, though their Law h^is a direct Tendency tlH^n^io, i shall merely 
look at tho Act ill the Light which Morality ifddn to ihone VrvncijtLeH on whii'k 
the Prese rvation of Ortier in SociHy de][Knd, The Law Commissionenii ask w'faat Indi¬ 
vidual this iiinooeut Creature lias injured. Poor Man ! it cannot be his Sotwaid Wife, 
seeing that he has only acttsl by her Oonsent. Iminediaiidy alter this AsHcriton qoines 
another, viz., “ "J*hc legal Rights of the First Wife and of la^r C-hil^lren remain unaJtf^rfMl; 
fib© ia the Wife,—the H<s^*oml is tlic Concubin»\" Now hr»w tlies<i Fsu^ts can be rcscoii- 
ciled I know not. I'he Fact of the* First Wife's living in Adulb.Ty tuuinot inidke the 
second h*^ a Coiu*ubine ; it cannot raise her more in th(5 Ky<*a of Society,—it cannot 
provide legally for her ]>ro.Htitute Children,— it afFor4is her no Ibmiody if ih« Husliaiid 
chooses to turn her adriii,— nor dc»f?« it ojsm a Phnx? for la-r Ihemlini.sHioii into Society,— 
neither cmi it justify tlie atroeious Villany.thai induced the Jlusbaiid to viohiti? his Mar* 
liag© Vt*w, and, by .seducing an inn<»eci>t VV<»iiian, entrap her into going through a Mar¬ 
riage Cereinrmy, the very Raai.s of which is an Introduction t<» a Life of Infamy, and, in 
all Probability, Olio of extreme Miwrry. Now put the Cas<*- the other way;—for what 
Right has a Ls'gishitur to frame l^w's on merelv aasutned Positions of n f|U4Mtionable 
Nature —Stipjiosc that the First Wifo i« not living a Life of Adultciy, but, on the <y>ri* 
trary, is dcsertt*d by her Husbaml, wlm, wishing U> inrlulge licsmtious Passion, ^hus 
endeavours to lake advanta-ge of tlu«re being no Jjaw for punishing Bigfuny. Can thens 
be a Doubt aa to the Iiijmy' tlms wantonly inflicted on tin.* Feelii^w of a virtuous Woman, 
to say nothing of ^what must Imj tlie 8<;nsattonH of one of a highly ndigious Character ami 
sensitive Feelings ? Can it be for a Moineiit asserted that an Injury of the darkest anil 
foulest Kin<I lias not b< 2 cn thus infli<^tted ? Tliat there should be no litmiedy is inde<*d 
lamentable; but that a Law sh<iuld Hanction Bigamy, >«y not jainishing it, and thus 
afford a direct I^ermission for Acts of this Nature, wonhi not only l^e lamentable but 
aCrooioua, being founded on PrinciphsH giving a Liberty to any iinprinciphyl Man to do 
Acts tlie Effects of which w'ould sliortly make Society little better than a large Establisli- 


meni of Ill-fiime. lliat a Man should keep a Mistress while ixuurieil is surely to be d«?^ 
pr^cated, bvVthat the Law should allow him to a<]d the Ceremony of Marmgs «s stn 
additional M^^kery to the original Insult offered t<* his IVilfe, would indeed be ixittflcrablo 
But here is a CMe that projioses that Bi^^y should go unpuniidied ; and here is th#; 
Amimeat ustsi^'vix., It is true that, in English Law, Bigamy is immoral Act, but, 

« it may be a most serious Crime, still it may be attenderl wHh Olrcsunstances 

whiem may eaamee though they eam>iU4'Justi/y it/‘ (See tlm Seecmd Paragraph, in Pap^e 
8&) It is imt veary dkor ibw My Act that is in its^ and wokh no Oir- 
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CTunutaneBa cttn justify, can Tbmt tlteS’Wj lurtwHliii 

nearly Apnsotehmg to thie, wfaere in Law it 'iToald hwQiy I 0 iikoii^ neooMuy to InflMt 
a severe PnniAbment, in eaa^ ocmoeivable; but evm this eaanot make an m^nstifialilB . 
Crime legally excuHable. That a junt Judge should immediately make a Distmotiin 
between Canes differing in Oimiualily may be reasoubly supposed; and it wmadd 
appear, therefore, better to leave this Piscretion with him ibaai at One fell Sweq> omit- 
to punish the Crime of Bigamy at all. The Profimation of a Ceremony that is of thS 
uimoHt importance to Society ought to be punished on this Principle alone, that that 
which is of tlic utmost lmx)orttmce to Society ought, under no Circumstanoes, to be trified 
with, be tlio Consecpiences trilling or be they serious. Tlie JFW 0 / the Crime does noi 
depenrl On the Atrocity of the CircumstaiiccH attending it; it ia a Crime in itadfj and aa 
siirii deserving o£ Punishment. That the Seriousness of the Offence, and the additional 
Injury it inflicts oVi Srjcioty, sliould he Ileason for punishing it severely hr only reasgpable; 
anti, vice when the Offence is not of ho grave a Nature, this Award of Ponikhment 

must depend on the Judgment of the Judge, iis he considers the C*rime to be serious cur 
trifling; ami tliat a Judge shouhl have Power by Law to punish with Severity if neces* 
saiy, in only jiLst; wdiertuis not a single Argument is apparent for only punishing atrocious 
Coses ami entirely omitting those of a more trifling Kind. 'Jlus Argument rests on the 
Principh^ that Crime, Ujmling in any way to injure theme Ties which bind Society tO» 
gether, Hlmiild be ]>unishtHl; putting the Argument of puTiishing Crimes against Morality,— 
DO Nuch flci'ived from lUjiiHoning, from Nature, or Religion,—out of the Question, 
when nil these combine, when the moral Law im[>laiited in manly Nature, when his 
Keligioi), and, lastly, his coininou Sense aiifl Duty towanls Society, unite in demanding 
Puiiishmeiit, the Omission of it ixp]»4*arH inexou.4ablc. Nor does Fact'of a Mixture of 
Ibictjs, ihrtlif)hieeN, aTi<l Religions, giving groat Facilithis for practising Deception and 
Fraud, which it wouhl bt; difficult to diwiov'cr, and more so to convict upon, appear to 
If^ssori the Weight of the Argument. That such is the Cose, if it really is so to any 
Extent, is to be luiianit<MJ ; but the vciiy Fact of such being the Case would seem rather 
a llt!aHon for ])iiTrmhirig such CJriines lus were detected than for not punishing them at all, 
merely beixuise it was not always po.s.sible to convict. After a Penal Law for Bigamy, 
^c. &c., i.s proiiuiIgaUvl, it may be pfi.sHib1o to alter or amend it when the J*nw of Mar¬ 
riage and l)ivon*c has la'cn revistid ; but to M^aiC ever doing so till the Laws have been 
revised, at tlu^ present slow Kate of Legislation, of which thei Penal (.^>de„i.s a S[>ccimen, 
Would lu* to wait, for at the least many Years ; by which Time the Effects pro^hiced for 
the Hiilutary Want of it would, in all Vruhahillty, be most serious. (Sec the last Para» 
graph in Page t)0.) 

A<hiltt‘ry i.s to be treaie<l only aa a civil Injury and not subject penal Provision. 
The Positions esialdislitNl by the laiw Connnis.sioners regarding it (Page !>!) art*, firstly, 
that as the Law stands injured IJusbaiids are iiidiux'd to take the Law into their own 
Iland.s ; .sectnidly, that no Nativti of :i high tlAss seeks Redress fn»ni the Cmurts of Law ; 
and thirdly, that thos*' who <lo go to the Courts, go there, not witJi the Feelings of injiu^ 
Honour but in onler to get back the Wift', looking on her as a hkjt Menial, or the Value 
other Inst Servii'cs, or to b«* reimbursi^d for the Expen.ses of his MaiTinge. Tn sliort, that 
tlio-Hc whoHt* Fcoliiigs <if liotii»ur are puiiifully affected by the Intidclity <»f their Wives 
will not apply to any Tribunal ; those whose Findings are less deliciite will bo satisfied 
by a. Moik'V Payimuit. That Ailultery sliouhl not be punished by a |Kmal Enactni^t, 
witli the Pnni.shmi^it mentioned in Clause tO of this fkide, I a<lmit; that Damages should 
be allowed by a (?ivil Court may b<' jn.st or it may not; that Ix^gislation for Adultery is 
dillicult, but that it is at the same Time iiawt imy»ortant, is also clear ; that a Penal Code 
is not be eoii.sidered as a Hrsly of Ktliics is true, but that it should by any Enactments 
or Omlttsitinti give a Sanction to any Specie.s of Iniinoraliiy i.s to be defaxK^ted. It is by 
no lUi'ans sittrici<^nt that a Legi.shitor shouhl rest content with not punishing an Act that 
lie knows to be immoral ; be uiu.st take care that, thf>ugh he cannot always punish, he does 
not give a Sanction to Vice. It b<'<*omt»s then a Matter of Consideration vrhether there is 
any Puni.sliment (savt> those in t'luus** iO) or Awivr<t of any Court, such that a reasonable 
Mjui would, however high or tine his Sense of Honour was, be Batisfie<l with it, or that 
by the Inllicli^ui of which a Stop couhl bo put to the Crime of Adultery, or that of a Man 
<»f nitv Honour taking the Law into liis own Hands. It is not iny Intention to comment 
«ui the Evil.'* attending the Cominia«*ion of Ad\dtery, or the bad Effects of a Man's taking 
upon himself the Vindication of Aggrt\s.si\»u8 which he finds impossible to be rectified or 
eonx}H*ns,Mti‘d for by I.«aw ; it is enough to know tluit if any Scheme could be reduced to 
Practice ihowcviu- faulty it might originally be) whereby Duels weni j^revented and the 
Sense of Honour in a worldly Sense satisfieil (though |H;rha|i6 not the Feelings) witboot 
having rocoui-sc to Duels, aiurinduct>meni8 to Frailty in any Degree put a Stop to, that 
• the Gain to So<‘ioty would be great For this Putrsase I profKwe, but with Diffidence, the 
Cocnpilatioii of a C*Mh of Honour This would take o^ognisanoo, generally apeiddng; 
of all Orteiuvs where a Man ci^nsidcred his Honour unjustly assailed. The Fact of bein^ 
ivduced to enter a Civil Court where Damages are award^ conveys a Feelixw whioh is 
extremely rx^pugnaut to the Delicacy of a Man of Honour^ The very Fact of Doznages 
l>tdng awardra. however trifling they may lie, he imagines will leave on Imp rcaa ion on the 
World that jx^cuniary Motivt^ as well as the Inscflt offered to him have had aome £&ot 
in induoiog lum as on injured Husband to complain ; and so long as Mas is the Qme Men 

of 
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Oosmt. Tl^ Ol^oetiott wooldte n gvcnt Meaeoio llNo oToreome by » Brfermce to a Couxt 
of ;fiiQiii 0 W ; -when, by tlio Co«le thoro used, no other Grimes but those of Honour were 
triads where l>siiBsgeBO(»ald not be obtained, where the Adulterer and Adulteress oaimot be 
Grtsednelly {mnidied under Glaiise 40, and the Aw^rd at 4pnoe clears his Charaoter and 
astatdlslies w Blemish <m the oppdHte Party, tlie i^ects of whidi in Society would be 
equally as mwerful as any Term of linfuisonment or any Amount of Fine that oould be 
tnq^esed. The Result of such an Award would cleal^ him in the Face of Society from any 
lm)mtations that might be cast on him for discarding his Wife, and would form the 
Groundwork for enabling him, if ho wished, to obtain a Divorce; it would put Bocisty 
on their Guard with rosjicKst to the Adulteress and her Paramour; and the Publicity tliat 
ia aiwayp given to Cases of criminal Connexion and to such Trials woflld be the most 
sffbotual Ohedc to the Fraiities of either Sex. It is Publication of the Crime that is 
dreaded, and were it not for the salutary KtiTaet thus produced,—weao it not tlini »Sliamo 
cUn^ to a Man longer than religious Principle,—it would be hard indtHni for Sot.nt.‘ty, 
liSgialaiion then should be adopted as much as possible to tlie Feelings by which Pi'rH<iiiM 
are actuated in their Conduct, in order that by playing u^n and checking thttse, Crime 
and Offences against Society may be firevented. Thus a lliief is iin|>risoneu and made to 
labour, and why ? Simply l)ocause, t>eing destitute of tdl dno moral Feelings, to ftroduce 
a good Fffect upon him his personal Feeliugn must be o|)orated on. Could the itu«^r 
Feelings be touched without corporal Chnstiseinent it would Iki all the bt^^ttca*. Could Meu 
be shatin^ into not committing Crimes, nothing further would W ucci^ssary or ih^irubb\ 
It is therefore on this Principle that 1 propose that no Punislimeiit under Clause 40 mIiuU 
be awarded by the Code of Honour,'* as tlie Feelings of ShaTne in ail C^ihcs likely to bt? 
brought before a Court to be tried by that Codt? are still suilicieutJy uouto to render any 
other Pujiisliment uniiecessary. But in a<ldition to Cases of Adultery, Si<\ iliere are 
numerous Canos where Honour is concerned. It would be lamontuble allow such to 
end in a Duel when an Award of a Court of licjiioiir <?ouKl answer tlie Purptiw' ecpisJiy 
well. For instance, how numerous are the InsUmct^s of a few trilling Words, H|><»keti 
under the Influence of Wine or cxciteii Fwlingn, Jea^ling to deplorable liesults,— of a Man 
wantonly, through consciousness of supt^riflr .Strength, &:c., endeavouring to bully otliters 
of a quiet Dis{position under the Idea that from his being an exiM*llent Shot the Man 
whom lie is endeavouring to annoy or make u Fool r>f would ht^siiltte to meet him. Again, 
iliore are many Cases when a Man considers the Person oflering the Insult beneath his 
Notice ; he looks upon him as a base mean .Scoundrel that it wtaild be ilegrading to meet, 
and yet is reductHi to a Dilemma, however courageous he may really be, of running the 
Risk of being deemed a Cowmd If he hesitatc^s to go out witli him. In ad<litioit to this 
innumerable are the Cases when Persons from religious Feelings are rt‘st.rnine<I from 
fighting a Duel, oinl ore thus, howevc?r tnjly tvujragi'ous, tWwjiie.ntly d<‘«‘iuecj </owiir<ls. 
Thus the Person insulted is often preclude*! from going into a t,‘ivil l/ourt from Ih*liem-y 
of Feelings and Fear of unjust Imputations, nn<l fi^mi iightitig from a St.'use of ]t(digi<»/i, 
and is tliw reduce*! to sutler doubly while Ids malieioiis iuMiiter is triumphant. Now 
tlie Court of Honour" would l>e an effectual lleiiiedy for all such (’uses, and I cnitnot 
iloubt that all sensible and religious Men who were unfortunately reihu'eil to Hin.*h a Strait 
would, rather than daily sufftsr Insult, at once enter such a Coni’! in defenei-. What 
would be more satisfactory to a Man of line Feelings than to have the Award uf a (,*onrt 
of Honour declaring that liis Conduct throughout has b<3cn iimst gentlemanly, and that «»f 
his Opponent that of an unprincipled Scoundrel ? How wuiihl t he latt<'r fiwe the WorM 
afi^ auch an Award? where would he hide hl» 4iiniiniHLc4l Hea<l < what an awful Fall for. 
the Bully ? It would tlien not l)0 the strong Man but the Gentleman that would rist^. in 
public Estimation, and the latter W'ould iiiiTiK^*liat*dy rise in Hf»ciety doubly f»n having 
his Character cleared from all doubtful Asixji’siou. Wluit indeed could be more favonrabie 
for him in the Face of the World than bo laid acted in a <lifli('ult Dilemiua as bceumo 
a trae Gentleman. Tlie very Notoriety of the Fact wcmJd lujike Jiim Friends, ilh it woflhl 
for the same Reason cause the Blackguard to be hhunned. But surh a Court might iKt oven 
more extensively useful, and made lx» comprcdjcnd Cases r»f Jl^rfainatifm of < ; for 

instance, in CaAss where Decision of whether a Peiwm's Char.'ictcr wtut th^fuinad or not 
was desired, instead of tlie Damages that might Iw gained by on Award of a Civil C*^*urt. 
It would here, however, and in some other Cas<?s, iKi n<Kx:ssary to pnn ide tluit tluj Awuid 
of the Court of Honour should not afierwnrds be brought up in in a (/<airt 

to obtain Damages. The only Cane in which the Award ought to be avitiiidde clsf^where 
would be to procure a Divorce in an Ecclesiastical Court, otbtfru'isc thff Court, of Honour 
wotdd often be made a Tool for procuring Darnngea in the Civil Court. The shuple.st 
PLsn for mich a Court would be to have Deewions j^ven by a Jtiiy of Twelve P<n*srms, to 
admit of no Pleaders except the Parties and tlieir Friends or Witnesses, to alkiw the 
Judge to sum tm, the Jury to decade, and tlie Judge finully to dcsclsj’e wimt, according to 
the Code, was toe Grade of Stigma to be attached to the Offence. An Award might be 
given thus:—That A behaved throughout the whole Affair in a most.upright and gentfr-* 
maidy Maxuunr, whereas the Ccouhict of B was the veiy reverse to what cxnild be exp^ctc^i 
from any Man guided by banoBrable or gratlemanly Fec^ngs ; or thus,—the l>isj#iii4:*. in 
t bad its Riae la a mere Trifle, owing to a Misundemtanfling between the Parties, 
(2G3.) 3 L 3 which 
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^ whiidk' bong' deured up no'laiilM Benu^ ia «'tiiua!,;:r4^ QaBduot^cif jk- 

appeara to liave been rntber lllMity in apphrn^^ to Iwnii ii ab^liWW i ii'ln i thatB ling.iie:* iit d Ktita > 
REioiild be so applies*!, &c. ^HiC, Idiat Decisidiis ou^i io be i^Vea exactly tbtis I do not say, 
but that the Circumstances of the Case would always prompt what DecisioiiB shoiild be 
awarded. That the Code of Honoiir sboxdd be made at' onoe oomplete, or to jMrovide tar 
every one of the Cases that might be.broi^ht before the Qourt, cannot be expected ; but 
that a rudf Outline might l#e formed, leaving a great^deal to the Judgment of the 
jind Jury, is very )K>ssible. It is, moreover, of iiie utmost Imxiortanoe that there shafcud 
be no Exj>ense attending Suits instituted in the Court, that, on the cemtrary, every 
Encourugeiiieiit should be givtm to their Institution; that the Judge should be at liber^ 
to rejw**.t Suits evidently a>>8urtl or exceedingly frivolous, and bring tliose that were of a 
HurloiiH Nature to tlie Notice of the Jury. ITio Subject is replete with Interest, and is of 
the utmost Imi>oHanco U> Society ; !)ut having said thus much I am unwilling further to 
obtrude iny own SpiKsulation. Should there be anything worthy of Consideration in what 
1 have endeavoured to draw a faint Sketch of, I am conscious that there are tfaoee who 
can handle the Sul>ject with infinitely greater Address, and it will be for their Consider* 
ati(>u to resolve whether such a Cmle of Honour is really desirable, and if so, how it oughb 
to he worilotl, how the System of Procedure of such a Code should l)e regulated, mid 
whi.^tlici* the i>4;oi.Mious of a single Judge would be deemed sufficient, or whether a Juiy 
Hhouid ho 4aiipiiunolle<l, v^c. 

S«?e I*ag<* —The Ijiiw Commissioners have here no Doubt that the Natives would be 
far h; 8?4 shocked by th<< t<#tul Silence of the Penal Law touching Adulte^ than by seeing 
.an Aihilt 4 .rer S4mt tt> Eh-iHon for a few M4mths, while a Coiner is iniprisoiied for Sixteen 
Yeiu-s ; and again tlioy approhon*! that amf>ng the higher Classes nothing short of Death 
would bo ironHitliiiod an Expiation f<ir such a Wrong, luul therefore, btK»vuse they imagine 
tluit a trilling JhiniHliiiu^nt would bo rogar<led as absurdly* and immorally ieniant, they 
tliink it bottiM' Miat Punlshineiit should be inflicted at all. The 8ul)stajiCO of this 
apiMULi-H to be that because inuif/inc tliat the Natives wcmld imagvue^ tlierefore, 

beoaus*» they cannot <Io as much C4 xh 1 as they like by a lenient Punishment, it is fiu* bettec 
to d<i fto (hi4)<l at all )iy inflating no PuniHlmieiit. Now, putting Idei^is and linaginations 
out of the Qut*sti4^n, tlu> real Fact is that Nine Natives out of Ten would never think 
about the Matter, ami it is just as rcasouahle to sujtpose that the Tenth who di-d thimih 
might not view tlio Matter Lii the siime Liglit as the Law Cominiasioners. Su])pose they do, 
it is <M]uully liiisy to Hupp4>s<« that th<;y are aware of the DitKeidties atteinling LegiHlution 
for HUt.-h C5iiS4‘H, or, whether tluiy are so or not, that without any Uutragii to their Feelings 
tiny couM lu* tmule aware tliat such Difilciilties cxlsUhI, and that therefore if it were 
proposed hy the Lt^gislatur*' to visit a Crime with a slight Punishment it would by no 
inoaiis always f<fliow that that Legislature looke*! on it in any other flight than as a great 
(Vime. Now what I verily believe is, that if the Law is to bo that People may commit 
Adultery wilh t»>tal Impunity, the Result will ho that Adultery will become common 
among all ( diusses. 'I'hat Natives have a Plurality of Wiv-es, and that young Wives share 
the Attentions of their Husbands wdth several Rivals, is a State of Things to be huuented; 
but. this is harilly put ting the Cas*? fairly. ILia any Computation ever been as to how 
many Hindoos have only t)ue Wife for those who have Two or more ? Has the same 

imputation ev*er been iinnle regarding the MaliomtKlans or other religious Sects 7 If not 
on what Data is the Law iinule or omitted ? The Calculation will, or I am strangely 
mistaken, average gi'eatly in favour of the Number who have only One Wife; that 
those who have 'fwo or more will he coin]>aratively small, and those who have more as 
ei impared with those wh4> have Two still smaller. Ibere is, however, another Consideration 
«>f some Weight; it is, that a Pers<ni may be trained to anyiJiing by Education and Custom. 
Sut^li is the I'aso with FemaJes in a Zenana. Now were it possible tliat a Nvuuber of 
woll-«4hu*atetl English Latlies could he crammed int.o a Zenana by their Parents, the Case 
would iudeod be widely didcreiit. T)w Rehnements of Fwliiig on the one hand would be 
the Cause of their leading wretched Lives; wherq^ the Education of the Native Women 
eoiifi]>leti ly deadens tinsir better F4‘clings ; they taucT the Zenana os a Matter of course, 
are each a Part and Parind 4)f a Number of Wives os a Matter of course; and it is to be 

^ feared that if there he im legal Putilshinent for Adultery that a Native of Resfiectability 
would not lu‘sitate to murder his W^ife, os a Matter of exurrse, if she was giVen to Frailty, 
<N>uld he sueci'cd in getting her hm k into his Poww. The I^w might lie framed in such 
a. Iblanuer that by leaving .S4^mewdmt to the Jxidgmoiit of the Jiulicial Officer, either a 
heavy or a slight Punishment might l>e awarded. Sup|H)Bing the Religion of a Native to 
permit Polyga|wy,it disis not f4>llow Unit he would of necessity suffer any of the Pen^tiee of 
Ids Rdigiou for not having more Wives tlum One, or that his Religion would be outraged by 
)»roventing him friuu having more than One Wife at a Time. No Religion prevalent in 
1 iidia commands, though they may permit, a Plurality of Wives. Whether it be visionaxy 
itt* not to strike at the Root of Polygamy is at least very questionable, for if Polygamy is 
an Evil to Society any legal Measures tending to put a Stop to tbe Evil cannot be bad*. 
This might done in many Ways,—^for instance, by mal^g the CThildren of the First 
Wife legal Heirs to the Exclusion of those of others who were married after the 
Promulgation of the Ijaw. But it is very evident that if Matters be left as thty are^ 
that Education and Time will not put a Stw to PblygHiny within itie next 1,000 Yfais^ 
if theu. Iti to use the Words of the Law Oommiasionexs (see Page 99), the MiUrimonial 
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It would VppeKT ihat here, ae in tnax^ other PAnis of fhe Code, the lutcaARn of the 
Offender de jpartlally overlool^ H^re it is stated, in Clause 469, Ej^lanaiUnis, that if 
the Impntations be such tiiat, if it were believed in^the Quarter in wluoli it was intended 
to be oelieved, ihe Beputation of the Person concerning whom it is iTitended to he 
b^eved would not be harmed, then that Person has not been defame<.l Now| if it 
WAS i^ved that the Intention was to defame, and«tliat the lleix^rt wtis spreiul in the 
Beliei that it would suooeed, but did not, surely the Offender ought m>t*to under 

tfie Plea that the Imputation was one not likely to harm the l^putatioii. Many hold 
their Reputation as de^ly as their Lives, and to destroy the one is nearly i^tamount to 
destroying the other. Now, wh^ it is considered that many Things would defame Om; 
Person that would not affect another, every Aid should be afforded the defanietl Person, 
inateachof Clauses hold out to the Defamor by wliloh he may cscajie Justice. IlluHtrat iou 
(h). How the People in this lUustratiou could be ignoriuit of the Fact that defaruatory 
Matter must have a Tendency to do&kine, I know not; hut it is clear, that whatover their 
Intentions might be, that to prove them to be bad would be difficult, while this Illus¬ 
tration stands forth in their Defence. 

Clause 470.— Tins Clause gives a direct Permission to the Exercise of all Sorts of 
impertinent Metldling in the Affairs of others, c»ften tending to make Ptjoplo-ridicuhnis 
in the Face of Society. That there should bo no Remedy, liowovcr, against malicious 
Defamation appeiirs to be a monstrous Evil Tlie IVuth of the Matt4?r has ncttlung to do 
with the Fact of Defamation in many Instancm In Legislation, both the Muttor of tlio 
Fact of Defamation should lie considered and the Intontion of the Dofatnor, if the Intent 
be proveiL Though the Party whotns Reputation, te. a Person wishtMl to injure bo not 
defaineti, still that Person ought not to escape from Punishuient. If the Party Iwi defamed, 
to allow him to escape would bo still more manifestly unjust. 8 u|>|miso that a Man, A, 
for some Cause or other, lias made some dftc, B, his Enemy ; suppost*, at the sanu* Time, 
that B caused an Article to be printotl in the Pajwrs, stating that Five Years :igo A had 
oominittod Ihefl; tliia is thus circulated; htis A any Right to J ustice ? is he entitled to iv 
Hearing? may he bo allowed to prove that he is not a. Thief? tb»it ho never wiw one, mid 
tliat his Reputation has been most maliciously assaihMl ? Till tlie Proof be gone into, how 
can it be known whether he was a Thief or not Five Years ago ? The DefanuM- has only to 
say that what he has asserted is the Truth, ami, instead (»f being called on to pivm* it, 
the floor Fellow whose Charactor has boon injured is called u^kiii to show that his 
Defatuer was influenced by bad Motives. 

In Page 98, Note R, it is sttittxi that if the Defendant avers that the Iinfiiiiiitioiis 
complained of as defamatory are true, the Court ought to go into tlie Qin^stion of the 
Truth of those Imputations. On whom, then, is the t )niis of Jh-oof to lie ? Surely on tim 
Defamer who has assertetl them. It is not fcWith^* defiiiiKNl Man to show that he haa lasm 
defamed, but having been sfioken ill of, or bis Feeling insultc<l, the Man who has a.Msujl(Mi 
him should be made to show that what he has stilted, being true, kv.., is not ealeiilated to 
injure the Character. But even here the P«>sition fissum(;<l doi^s not appear souixl, for 
there are many Cases in which the Truth of a Fiu;t by no means himlcrs tlie Stabunent of 
that Truth, in many Cases and Circumstances, Wng <lefamab>ry. Tin; Couiw; tlyit Jus- 
tioe apfiears to point out is, that the Fact of Tnith Isung ]>riinarily n/dmitt#'.d, the First 
Question to be gone into is the Object of tlu Puhlitiltfir or Defamer. Si'condly, wh«'tla r 
Society really w3l l^enefit by the Publication, and to what Extent Thirdly, Mdifther 
from private Enmity it is not very fxis-sihle that, evem supyiosing a Benefit, trilling per 
hafis to a Degree in itself to Society, ^ght accrue, that still such nmy never 

oontemplate(^l by the Defamer, but that, on the contraiy, he inbm<le<l to do the otRer 
Person as much Injury as posBible. Fourthly, whether the Injury done, or likely to b<; 
done, was of such a Nature as to be of very injurious and great Conmujuenci} in its 
Biesults to the Individual defamed, when it was, at the same Time, of very trifling 
Oonsequenoe to Society, and hardly any Benefit could be sai<l to be derivc/1 to any ore* 
from the Knowledge of it, or vice verad. Take, Uieii, the Example above given. Supjiose 
that A admits the Theft; that he, at the same Time, satisfies the Court iliat he Ims ever 
since b«en living a ^et, honest, uprigfit Life ; that he prfsluces a Host of Witness*^ to 
prove this; that he shows that the Tlieft was oommitted under veiy fKXjuliar Circumstances 
<ff HardSUSp; that, though they could not justify, still they mitigaterl tHf Air(x;ity of it; 
that, previously to that, he had lived an honest ^fe; that fiir Years past B hail been liis 
inveterate Enemy, and it was principally owii^ to his Villany iliat he bad liecn wf 
rodneed in CSrctUDStoncea as to be indhaced to thieve for his Bread. Conceive all this to 
be inoonlarovertiMy proved } can it be doubted that B was actoated by malicious MotlvcK ? 

A's Qiaraoier ran a very serioua Risk of being injured, and his future Prospects ruined < 
tliat, bc^g in a lYadie, he become Bankrupt, &c. &c. ? that no Benefit 

oolfid'ba acme to SoMeiyftr having the fnlbnnation thrust upon them? and, in diort, 
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that no End could be gained, but the diabdlicftl Mu3 maSeious One of Bt Gen tlim be 
a Doubt that B ought to be ]^uiushed? ^ t^.iixiot)wir^^O ofiQie ^l^init 

Education and Majmera/eil^undod by her Friea^ Promiee of Hajrnage, amd, 

after a long CoiwHe of Deception and Yillwy,’ ie aednoeoL JELeir Seducer, Inkyih^ ga& 
hie End, and, not immediately manying lier, according to bie Promise, ahejmdignantl^ 
leaves liini, and ever after lives an irreproacliable Liie. 'Iliat her Seducer does emiythilig 
in his Politer to entrap her ; but, soeirig nothing but Dishonour attending her joining him,* 
she v irtuously i*f:fuses. He boc'oiues enraged, and commences publishing and circulating 
all kinds of liad Reports to joiin her,.if js^ssible, in the Estimation of her Friends, and of 
the W<»rM. A Man of tliis kind would find immediate Shelter under Clause 470; and 
what .Re<lres8 could the unfortunate Woman have? Her Delicacy wotild revolt at the 
Piiblication f)f her Infamy, if the C^(‘8tiou of Truth was gone into, and thus Ixs prevented 
from st‘eking^dresH ; vvheriias, the Faat of htjr liaving been injured in iieputation is mmufesi. 
If the Object of the Dcjfaincr were inf|uired into, pri'ntd facie, and found to be inadequate 
or bad, tlie Truth or Fiil.sehood of the Fact is of little Moment; but there are many Cases 
in whioh the Fa<*t fniglit he utterly false, and yet an Investigation of the Truth might 
render the Party infinitely ridiculous in the Face of the World, and subject him to Com* 
meiits, aii<[ ev^ n give him a Name ever afterwards. Thus, “ So and So is the Man who was 
li>)cl]eil Fiv<; Years ago/* and a long Case gone into as to whether there was any Truth in 
his ki!t‘)»ing a Njitive Mistress. Rather tlian be made thxis a Subject of Ridicule, a Man 
might, howevtjr muiki ho was unjustly defamed, pocket the Insult, however galling; 
than enter a Court of Justice. If, then, when he had Truth on his Side, a Man wonkl 
submit to he defamed nithor than enter a Court, what would be his Feelings when he 
had aetiially dime tlio Thing ho was accuMed of having done. To have his Character for 
Probity or IJotiesfy nialieiously assailed and ridnt^<J» and be obliged to sit by in Silence 
and Niiffi-r, b«‘eniist^ tbe. Law d«;t<M*nunes that Tmth cannot be Libel (though in Fifty 
(I'lsi's (Hit of a Hundred it Is), Wotild indeed ho a hard Case. It is quite Time enough to 
iiujul?-*' infr> the Tndh of a J^'aet cd* this sort wiieii the defamed IVrscm demands it. If 
the 'Fnith is admitted, no Inquiry regarding jt is ntsvssary. We should then proceed at 
cHiee to tin* ]*ublisher's Motive ; if denied, arid tin? Reasons adduced by tbe Defaiiier for 
bis MU]>|ios<M.I libellous Conduet are so plausibh', without going the Proof of tlu* Case, 

as to make, the Proof of tbe 'J'rutli necessary;', then ](;t tho Dchimer i/rove wdiat lie can; 
but, in tbt‘ first iusfance, b(‘. lias no good Kea.son to urge to jnud.sb b.im, and leave the 
Truth alone, unh"<s Proof (.if it be also demanded t<i enable the Plaintiff to come forth clear 
to t he World, 

f.'liiuse — Tlii.s Kxeiqition cnii easily be abus(‘d most gr(^s.sly. 

Clause bSO. — Supilose tin* Printing here not to be jiiirjiosely cr>n<*eahHl, but that the 
Possi'.-^sor is ignorant that (h^ramatory Matter has been ]»rint(si ; to jmnifcih him w’ould be 
unjust. It would |»erliaf»s be; as to j»ut fids also as an Kxoc])fbm. 

Vlause 4S1. ~'lf One liundred defaiimtory Nc\v.'s})a|M*rs arc Hohh why should the Man 
w'bo sells flu* First be |iunislied and fhos(*. wdui sell all the others esca|H! ? 

»Sce Page !>l>. Nt«t(‘ If.— I'la* Sngg(*stion in tin* last ParagrajJi of tliis Page is very good, 
and is ct‘rtainly ('id.ithsl to tbe gn'afest ih*sjH*et. 

»S(*c Page 1 ()(). “ ■''file Kxamjih* at the Top of ibis Page Is not one likely to oecur. What 
Caiig of Shar]iers would proseeute Dnt^ oT their Party for J>«^faniatioTi, know ing tliat he 
could prove f-laaii to lu* VLIlain.s of the blaeke.st l>yc. Illustrations which are to justify 
Legislation should at lea.'^t be priu'.tieal in their Nature. 

isee l^^ge lO.S.—A Writer ebaraeterizing a public Functionary in general Terms as inca- 
j»abl(*, has i^itber done that Funetionary a most serious Harm <^>r a Penefit. 1 cannot conceive 
a jnddic Functionary being under tbe lea.st Mistake as to whether ho w^asbenefited or harmed 
fh»*reby ; but I can easily iijiagitio his excessive Indignation, and a nianife.«!it Desire to 
knovy, why. withmit anything specific being brought against him, he should in general 
'Perms be enllcd iiutapable ami publisla^l to the World a.s such. His First Anxiety would 
naturally bi' to as(^ertaiu in what K(‘.s]»ect li«‘ had shown himself to be incajMible : but 
injured "as he is in itepuiatiou aa a public DfRIfer, and thereby an almost incalculable 
Injury dime him, tbe Law' anndssioners, instead of doing the^u.stice to let liini know 

b‘*w bi* lias erre(l and requiring his l)(*famer to produce Proof, c3R on liim to show Proof 
of bail Faith in bl.s Defainer; as if tin' Fact c>f bis having defamed him W'as not in itself 
sullieu*nt Proof of bad Faith. No Writer, wdiether in good Faith or bad Faith, lias any 
IhisMie.ss, exei*]>t on the fairest and strongest Grounds, aiul then eveiT at his owti Peril, to 
imUlsh di'fainat (U*y Matter of another. 'J’he Klfect i>f the present Law will be, that if the 
New.spapt'r Writoi's abuse the Law' Commissioners, or any one dbe, Jis Pickpockets in 
* tht\v must take it all in ijtntd Faiths ami .submit. 1 cannot conceive a^eneral 

Imputation thatj,fh»es not include sju^cific Facta. Thus, if A publishes that B takiCS Bribes; 
it may be iuhTretl that R has taken a Bribe at some Time and Place that is known to A ; 
^lut if A should in general Terms say that B is iiicomjK*tent to do his public Duty, would 
not thi* lnf(‘?*ciK*(^ be cipially gi’eat that some Rp**eific Instance or In.staiux^s of lucompetcncy 
had been bidught to A.’w Notice V If thojiv had not, then must A be, sq much the more, 
a greater Scvunidrel for malieioiiRly and wantonly defaming another, at the moat tlirough 
inoix^ lioport, wliieli eould be no Justification, and surely ought to be punishcMfL Tliisremay 
also bo Cases wdierc a Person w'ould not be defhmed by a Publication circalated i|i 
ticulai* Place ; whereas the Circulation of the very same Bepco't would be moat highly so 

m 



( 

iA another In writing the >bo^ Bemaxfai, I by 

nothing bni ihe stnou^U Share M Expe^ence that I have mined in the Eight Zillalui in 
whieh I have held J^poSntments in Bengal and in the iNorth-west Provinoea, luld^l to 
mere reading of the i^ngal Cotle itself To eomment pr<'>peTiy on a BcH^Hhat has taken 
upwards of rive Years to compile, and where Doctrines at variance w*ith pre%dous Law 
are laid down, would require at least a Year or ICwo ; and Positions that, a specious 
Reasoning, appear strong, would, to show their weak Points, require a String of Argu¬ 
ments and a length of Writing that would somewhat extn?ed tlii>se uswhI in the Code. 
To attempt this effectually would bo to write a Bix>k somewhat larger than it is; and 
this Principle, if carried out by Jill Magistrates, wc*uld fill so many Vt>UiTnes that it would 
take more Time to read than could or would ever be spared. I have already trespassed 
very consideriibly on Space^md boiiig very ccrtjiiii that tlu* Arguments* of tlu».se of more 
Exj>erience vrill hold a prior Plao*, as they are moat aasuredl^' entitlc.il to ilo, 1 f4?el it 
unuecessary to add niori\ I have endeavourt^d to ci'mHnc myself entindy to wliid is of a 
practiiTul Nature in the C^wle, and have refrained fi-om Argument excej^t when the very 
anomalous S<»rt of Legi.shitioji appeared to eall for CVunTiient, as bcifig t>j»posed to tin.' 
Intorcats of that S^wnety in which I am tli‘stine<l io live iiiitl move- 

The Remarks that 1 have offered ou some of the t’laii.ses may apiasar frivolous to 
others; but bo it remembered that, till the wh*»le of the Kiiactmeiits c»f the Penal ("tale 
be*all retained fully in tht* Aleinory, it is vt^ry possible t!»at the PuniKhment in One Clatise 
may apjHjar trivial, Avlu'roas if the wdiole Train of Clauses tliat might be brought ti» bear 
upon any particular Crimf.* couhl be rccolU'cted at the same Time, the Punishment, when, 
added to those in the other (Jlanses, wouM appear severe. But only a practical Appli 
cation can give a perfect Knowledge of th*‘ Bearing i»f all the Clauvse-s, ami <m this account 
I am the more ditKdent in )>ririging forvvanl Comments that may, in all 1 Probability, tend 
to show that I was ignorant of Fu'-ts tliat more »StUfly or Experience would Imve made 
me acquainted with. 

T have, &rc. 

(.Signed) R 11. C. MoNrKToN. 


U. C. Ttt'KKr. p>fi. to II. B. IlAiaUNGTON Esq. 

(No. 307 .) 

Sir, , Azimglmr, Magistrate'.s OfHco, 14 Lh December 1838 

In reply to ytmr Circular nf the 2 ‘l:tli Maroli, 1 proceed to state my Ojiinions cm the 
proposetl Penal Cod<', pnuiii.siTig, that a goo<l Digest an<l A.ssimihition of the <?xisting Law 
might have been better; and that the Language of tlio C«»de should have bctMi so dearly 
-and dt'.fiiiitcly lj*aTiu‘<i si« U» have rendered “ Exiilanatioiis" uJid ‘"Illustrations"' iiri- 
nece-ssary. 

Clause 50 .— I do not. thiidc that A should have (lie Pow'or of altering hi.s own Seniems* 
and discharging it, at hi.s own Ph*avnr»\ partly lo Prj.‘j<»n, ami partly in Coin. 'J’hi.s would 
introduce gn*at Confusion, and render the Supirvisea) of the llogister of VVarraTits mon‘^ 
dilBcult. 

Clauses 58 , 5 ?>, GO.—Wlieri 'i'wo CdFen.-.-sof Hm* same Nature are coiriTnitted at the .same 
Tinie they <jught to l^e conjointly ]'Uriis]ied as One Offence f»f an aggravated Natunr ; 
otherwise, imder llhistmtion (bh in a I Vay with P'ifry M**n, A nngbt be irn]>risoned Fifty 
Years for striking and causing Hurt to eodi of tle-rn. 

Cylan.se Gl.- Surely every one must be tried for a <i<;tinite. and speciGc (dfrem^?, and be. 
liable to the Penalty of th'if Cilencc. d'Uere are often Stiveral llamlU'S by wliich tlie .samf^ 
Offence may be taken u]», but having selmtted your llaTidlc, you slM>uld keej) to it. 

Clauses $ 2 , 63 , 68 , 69 , 70 .—Illustration (<l}. The ()tUcer might he tried, and probably 
punisljcd, for indiscreetly ordering the Soldier to lire. 1 tlii;ik there might Iv; a gruduaied 
Scale of Punishments for OffcTJccs co||guitlod under differcTit Degrees of ba<l .hidgmenL 
A being brought in Guilty of ihtj Offenw under the .specific Dogrts* of ill Judgment, x-^oiild 
receive the diminish<!^L^enalty Jittachcd to it. 

Ill Judgment might bi* claKsed uruler— 

1 . Defective JiKigJrtfent, from being under Age, Idiotcy, or being uncoTmciously 

drugged, &c. 

2 . Mistaken Judgment. 

3 . Careless Judgment. 

- 4 ». Wilful Crime. 

--p.. 

Offence. 1. Ko. 2. So. H. No. 4. 


Murder 


- I Fine, slight Imprisonment, 
* ^ to be Mmt to Insane 
Hospital. 


Fine, Imprisonment i 
for 1 Year. I 

I 


i 'i- 

Grievouflllurtl IjQight Fine, slight Impri- 
' sanmciit, or to be sent 
I to Inimae Hoajpital.. 


Slight Fine and Im* 
prisonment. 




Imprisonment 
from, 1 to 7 
Years* 

Fine and Im¬ 
prisonment. 


Death. 


Pull I'enalty. 


( 263 .) 


Z M 





( 4«4 ) 

Clmm 68, SSL—It appem ta. jfty ihiKt 68 k npi an Offence, and yet in 88 

to alibv A to kill Z and be gniliUxn. Z, in Imb Oaeae, of Attempt to muMer, 

under Nos. 1 and 2, whidb justify A in resifltiiig, anidi, if unavoidable for Selfdefence, 
killing Kim; but he oould not be justified in kUling Z fi>r dedng nothing wrong. 

Clause 91.—^This is a worse Offence than 90, and should be punisl^ed more serverelj. 
The Pimishnient should also be partly reflated by the Belations between the .Instigator 
and tlie Person instlgatecL Where Uie former is either the Husbami, Parent, or Master 
of the latter, he should be liable to the full Penalty attached to the Ofienoe instigated ta 
Thk Itule might also lie extended to Landlords, Religious Teachers, &c. 

(JIauMcn 98, 99.—Perjdexed and impracticalde. We cannot judge of Peojjle’s ** Ixiten* 
tioAs '* and “ Misoonceptions," or of what “ they know to l>e likely." 

Claues 106.—Boes this include a Ibjceiver of stolen Projwrty melting down or other¬ 
wise ** causing the Marks of Ht<jlen Property to disappear" ? 1 think that tlie Clause 

would be more ooniplete if the Words “ with Intent to screen the Offender" were inserted. 

Clauses 107, 178, 206. —Tlio Exception should only extend to Husband and Wife ; and 
the Penalty nhouM, I think, in Cases where the Ccmvict was sentenced for Felony, be a 
Quarti$r of the origiiuil 'J’erm of the esca|>ed Convict's Sentence. The greater his Crima 
the greater the Offence of knowingly harbouring and concealing him. 

Clause 142, 14 k—Impracticable. How are you to prove the knotoingly giving an 
unjust Order ? Afipe^il, Civil Action for Damages, and Dismiasal by Government are 
quite sufficient C^fliecks, without subjecting Judges" to be brought to Trial for Injustice 
by every disappointed Suitor. 

CJlauHos 159, HK), 161.—A Provision of •* toties quoties" should be inserted, till the 
^^der is (executed. 

Clause 196.—Slioidd not be confijxod to ** Civil Suits," but extend to all false, fraudu¬ 
lent, or vexatious Coiiipluiuts. 

Clauses 186, 199.—Why sliouid 199 be double 186, and not vice vcreit. 

Clauses 201, 203, 204,—Tlio Power of imposing Fetters, or additional Fetters, and of 
reducing the abscomling Prisoner's Allowances, should be given. Coqioral Pimishinent is, 
T fear, beyond IfojKi, and few of the Gaols in this Country admit of solitary Confinement 

NotiH, Page 40.—No one should bo allowed to plead that an Order was “ f<x>lish " ns 
his Reason for disobeying it. Until reversed on ApfSinl, the Order of every Public Servant 
shouKl be binding, and be enforced- Officers should be warned agtiinsi issuing vexatious 
Orders (under Liability to Suit for Damages in the Civil Court), anti they might be }>ro- 
hibited from issuing any General Orders without the previous Sunction of tlui controUiiifir 
Aiithfirity. 

Clauses 223, 224.—A Stamp Washer, being more likely to bo an habitual and pro¬ 
fessional Rogu(', should be punished more severely than the more Us^'r of a washed Stamp. 
This washing and using, toeing a Species of Fraud best adapted to the timid Character 
and small Means of Natives, should, 1 think, he puiii-slied os 220 and 222. 

Clause 225.—This is much too severe in tlie present ineilicient State of the Government 
Post Office. It will bo Time enougli for such an Enactment wlien Captain Taylor's Efforts 
to c!stablish good District Daks upon Rowland Hills Principle are suctH*ssfuI 

Clauses 363, &c.—This is no Theft, but a criminal Trespoas. 

Clause 368.—The j^utting in Fear must htj clear; the Injury suffi<;ient to comi^el the 
Act, with refen>nce to tlu^ Age, Sex, ami Situation of the Person threatened ; otherwise 
Complaints of Extoi-tion will continually be brought forward. C and D are not sufficient. 
Extortion should, I think, be confined to Threats of Peni07ial Injury, such as (a), for 
which no subsequent Civil Proceedings would afford an adequate Remedy. 

I have, vtc. 

^ (Signed) H. C. Tucker, Occasional Magistrate. 


R. Low Esq. to H. B, Haiuiikgton Esq. 

(No. 388.) 

Camp Leonec Jubulijoivi, Office of the Poona Adawlut Courts 
Sir, 16th DecemlH5r 1838. 

In reply to your Letter No. 1,560 of the 27th ultimo, I have the Honour to inform you 
that I have not drawn out any Observations on the new Penal Cotie, from an Idea that 
no Opinions of mine on tlie Subject would be thouglit worthy of Attention. 

1 have, &C. 

(Signed) R Low, Principal Assistant to Comzniaskmer. 


H. Armstrokq Esq. to H. R HAmuNGTON Esq. 

(Na 2&) . 

FutieKp(»v» Magistrate's Office^ Camp SheoraJporsL 
8ir, 19Ui December 1838. 

I HAVB the Honour to acknowledge the Reempi of tout Letter Now 1,533 'Of the 37th 
ultima As the Court in their Ciroolar of the 84ith Maroh last have left it optumal to 

pass 



pMM ma PppBJM .-m lomo^ 1 dniS^iniHi^ gtate .tiutt -It data 

oak ■•MW** Ibfp i NantN i , wfaidb M«:'tDi)i^ 

'■ ^ *'*~;si^^E]||iiiliOii'pnlfei«l>te.to^ ■ ■ 

'I'lukve, <ba -'■> 

OSjgned) H. Axtusisoira, Magutirwlie. 


Hob. Sir W. Nobris to Hon. T. C. Robbbisok, W. W. Bibi>. W. Cawroent, and 
(Na loa) A. Abob, Eeqrt. 

Honourable Sira, Penang, 4tli October 1HS9. 

1. 1 130 myself tbe Honour to Acknowledge the Booeipt of your Letter of the 18th 
August last, refefring to the previous Conimulucation of your Pn^lecessors and the Copy 

’of the proposed Penal Code for India therewith transmitted, and must apohi^ize for the 
fwewimg Neglect on my Part, which has rendered uooesBaiy a Second Application for such 
Observations and Suggestions ns my Experience might dictate, with roganl to the im¬ 
portant Subject to which the Work in (piestion relates. 

2. This api>arent Remissness, however, would not Iwve occurred but for frequent In¬ 
disposition,—the few Intervals of Leisure wliich, os solo Professional Judgo in a Court 
performing Circuits and sitting tliroughout the Year, I am ever able to command, and 
histly the Supposition that any Remarks of mine had been rendered su})erduous by tlw 
Transmission of the Work in question to England, for the ultimate Approval or Rejection 
oi the Home Authorities. 

3. 1 liave now only to add, that I sliall have much Pleasure in coinjilyiug with the 

Request which you have done me the Honour to make at ns early a Period as my Health, 
my official Duties, and the Imjvortnnco of the Suhj«.‘ct itself will }>ernut. although I fear 
tlmt the Observations -which, under sucli Circumstances, 1 iiuiy have to idfcr will be 
shorter and less satisfactory either to the Legislative Council or to myself tlian could be 
wished. I have, &c. 

(Signed) W. Norris. 


No. 115. 

(No. 109*) Minute by the Honourable A. Amos. 

21st October 1842. 

Having returned n short Time ago various References concerning the 
Criminal Cotlc, it may be useful to make a Memorandum on the .Subject, The 
Papers remained with me till the Answers sliould be all sent in. Some 
important Answers never arrived. 1 may mention particularly that of tin; 
Liowcr Sudder of Rengal; nor did we ever receive an Answer from .Sir E. Ryan. 
A Second Part of Sir J. Awdry’s Answer wras promised, but it never came. 
We received no Answers from any of the Advocate (lencrals, excepting the 
Advocate General of Madras, who altogether di.«approved of the Code, Prom 
the Straits we received only an Excuse for an Answer. 

However, possibly the Council might have been induced to dispense with 
some at least of the Answers that were expected, but for other t-onsiderations. 
It is a very import.int Circumstance that the Definitions and Punishments of 
the Penal Code of England wcI^^ under the Rcvi^ian of a (commission sitting in 
]^gland at the very Time a Penal Code was being preparcil for India, llic 
English Criminal Law' Commissioners have, I believe, fini.slicd their Reports, 
and their Lalxiurs haA'e no doubt undergone the Consideration of the English 
Authorities and the Legal Profession, and will, I presume, speedily lie sub¬ 
mitted to Parliament. Indeed the English Criminal Law had la-forc the 
Be» ort of the Indian Commissioners was finished undergone strvcral important 
and extensive Jlodifications, liotli with regard to the IK-finitions and Punish¬ 
ment of Crimes. 'Fhc English Statutes b^ which these Changes were effected 
have been extended to the Indian Presidency Towns, at the Desire of Her 
Miyesty’s Indian Judges. Had these Statutes been brought under the Con¬ 
sideration of the Indian Commissioners, it is probable that they might ha\'e 
materially modified their Code with reference to them, and even for the sake 
of Uniformi^' have conceded some Things which might be more consonant fo 
their own (5pinions. I need not dwell on tbe various and most important 
Advantages of kee|Mng the Law in India identical, not only in Spirit but in 
Letter, with tlw Law of England, w'hcrever tbe latter may not be inappropriate 
to fhe'€£lrcanttl^o|M- of the Country. But a very considerable Part of the 
Penal Code the Indian. Commissioners is not more peculiarly 

appropriate to tqifet 



Affect |h« CommiBsiMtei^ '^d hxtwh -"kk' 4 ffl;id»lbeiiit of. the 

Cri^md ta.yr of the Ck>iittW|^ as deiivedini ft ^ Regula- 

tiOEift, and in some reroects from the Mahomedan lliftw, >'t%is ,,were 
required to do by the Charter Act} and in the Absimoe of si^h.a'iStfttei^^t 
1 must own I should feel reluctant blindly to make sweeping Chang^, sbei:^.:. 
satisfied from actual Observation in various Instances that but little Mo^ficW 
tion, and sometimes no Change at all, was requisite in the existing Provisions 
of the Law. In Qne of our Acts relating to the drilling of Coin, we adopted 
thc^ Terras of the Mofussil llegulation, for the Purpose of applying it to the 
PreUdency Towns, after much Consideration, in preference to the Code or thC' 
English Statute; for we deemed it important, in supplying Defects and 
attaining Uniformity, to avoid Change in a Case in which the Terms of ther ■ 
li(^ulations were sufficiently precise for all practical Puiposes. 

we have on various Occasions passed Acts upon the Matters W'hich are the 
Subjects of the Provisions in the Code. On these Occasions wc have atteiv, 
tively consulted the Code. In doing so I have always found that the Commis*- 
sioners had given much Laliour and much Reflection to the Questions before ^ 
them. Nevertheless, from a View of the practical Suggestions and Remarks of 
the Mofussil Authorities, or from the Discussions in Council, it has generally 
been found that it would not be expedient implicitly to follow the Code. And 
as this has Iwcn the Case with regard to (Questions that have arisen upon 
express References and ()rdcrs which the Course of Dusincss obliged us to 
consider, it made inc (as fur as I was concerned) the more cautious of recom¬ 
mending generally the Adoption of a Multitude of Provisions not founded on 
any previous Law or System, and which we could not so attentively scrutinize. 
Wc nave, moreover, been especially cautioned, in a Despatch received since my 
Arrival in India, against passing the Code prematurely, seeing that it was not 
based on Experience, and contained many ‘Provisions that had never been tried 
by that Test. On One important Chapter of the Code, the Admission of 
Strangers into certain Parts of India, a Draft Act was framed; but Lord Auckland, 
whilst at Simla, refused liis Assent. A Draft Act concerning Affrays, which is 
One <»f the Heads in the Code, has been published, and is under Consideration; 
as also a Draft concerning malicious 'rrespasses by Cattle, and One concerning 
Nuisances, upon which Subject wc have also passed Legislative Enactments. 

Many of the Authorities wc have consulted say, very truly, that they cannot 
sufficiently judge of the Expediency of the Criminal Ctide of Definitions and 
J*iinishments until they sec more clearly by whom and according to what 
Procedure the Law is to be administered. Though much has been done in our 
Legislative Acts and by the Law Commission upon the Subject of Procedure, 
and though the Police Committee have long ago made several important Sug¬ 
gestions, yet, partly owing to the State of the Finances and Troubles of the 
Country, and the Abstractions occasioned by political and military Emer¬ 
gencies, with the occasional Absence of the Governor-General, a great deal 
remains to be done before we can place on a satisfactory Basis our Criminal 
tfourts and our Police. 1 may mention as Matters of great Importance which 
remain to lie disposcil ot^ the general .Amenability of British Subjects to the 
Criminal Courts of the Mofussil, and the confiding of Criminal Powers to 
Native Judges. Tlie Subjects, moreover, of Prison Discipline and Transporta¬ 
tion have an important Bearing on the Code. On these .Subjects, though much 
has been recommcndcil by the Prison Discipline Committee, and approved of by 
Government, little has been practically effected. 

Notwithstanding, however, the above Considerations, more, doubtless, of the 
Code, under necessary Modifications, would have been convci-ted into Law if 
Government had, in the Communications it has received from the different 
Parts of India, found there was any urgent Call for it. In the few Cases where 
Ix'tter Definitions of Offences, or a*more expedient Provision of Punishment, has 
been found desirable, the Code has been consulted with Advantage; but such 
Cases hav'c not been numerous ; W'hilst our Attention has been very froquently 
and urgently called to Matters of Criminal Procedure and Police, and which on 
that Account seem to require our Attention in preference to the Code. 1 
conceive that at .all events in the Absence of a Governor’General it.would be 
lost 'Hme to canvass seriatim the Articles of the Code. 

■ (Signed^ ., 




Iin><A In Cmmcn. m,' tbci' Hmnn DitPAmaara!; (LiBguu.at)[vb), 

■ nnder Date the 26tb April 1845. ? 

{NbL ^4^ G. A. BnsHBY Esq. to the IvotAst Law ComstmtoitKaa. 

Gentlemen, ^ Council Chamber, 26th April 1843. 

. Tin: Indian Law Commission submitted to the Government the Draft of 
the'Penal Code in its revised and printed Form in Octol)er 1837. In 
February of the following Year Copies were sent to the Governments of the 
several jf*rcsidencics, and through them to the Sadder Courts And such sub- 
■ordinate Officers as they might'think proper to consult. Those Governments 
were also requested to furnish Copies to any other public Officers or any 
Individuals whose Opinions they might consider I'aluaDic. Cwies were like- 
vdse transmitted to the Judges of Her Majesty’s Supreme Courts, to the 
Recoi^r of Penang, the Advocate General, and other Law Officers of the Cora* 
pany at the several Presidencies, and to several exiicrienrcd Functionaries in dif. 
forent Parts of the Country', in\'iting their Opinions and Observations, with a 
view to render the Work as complete and free from Faults as possible. 

2. The Returns which were received in reply to these Communications 
ei^tend to the End of October 1840, and form a very large Collection. The 
Governor General in Council is desirous that some Step should bo taken 
towards a Revision of the Code, with a view to its Atioption, with such 
Amendments as may be found necessary, or to its final Disjiosal otherwise. 
For this Purpose I hav'c been instructed to refer to you for Examination all 
the Opinions rcceiv’cd from the several Presidencies, ns jK-r enclosed List, and 
to direct your Attention to the “ Act cd‘ Crimes and Punishments ” cotilaiued 
in the Seventh Ilcpoi t of the Commissioners on the Criminal Law of England, 
with a view to Comparison, and Uie Detection of any Omissions or other 
Imperfections that may exist in the Code. With tlicse Materials the GovetTior 
General in Council trusts that you will be cnabletl to frame such a Report as 
may assist the Government of India in forming a Judgment on the Merits of“ 
tbc Code at no distant Date. 

1 have, &c. 

(Signed} G. A. nusiiuv, 

Secretary to the Government of India. 


■ ttif i drow iwM of H GoviiaNoi 


Knclosurc in No. 11G. 

Llst of Letters from the Government of India to the Local Governments nij«I othf.TR, 

regartling the Penal Code. 

FORT ST. CJEORGE. 


Letter No. 88, elated 12tli February 1838. 
From Officiating Se#;retar>% Government, 
India, to Cliief Secretary, Governmeut, Fort 
St. George. 


, . L6tilerNaS19,datod7thllay 1B38* From 
-.SftcgeLB the Cloveniment, 

iRdim to, tile CiA to Oovwm- 


TraiLsniits 150 Copic*.s of iiio PtMial Ci>dc 
for Consideration of ilu? Miiilma Gov«^rn- 
meiit, and Distribution in a Manner that 
may tomi to UHcful RosultH. Rp-.Tiiarkrt 
from ])ublir OH-urt^rs or ImlividualR, in order 
to render the Case coTnj>let(*. and from 

Faults, will >.C! thankfiilJy ivceiveil. I'he 
Sudder Foujdany" AdawJut Kh<iii)d l*o oaUetl 
upon to collect luwl iwijusi Opinions from 
all Buch imblic OtHcena (Hulfordimite to 
thcml who may he dt^rmed qualilioil to 
contribute to the Iin]>rovenjeTit of the Code, 
and to submit to the Lf^gislative t.Vmiicil, 
through the local Oovemiricnt, the 
that they may receive, with their own Gb- 
servaiiozifi. Opinions of the local Govern¬ 
ment requested as to the Native Language 
or Languogcis into wbidi ilte Code ought 
to be translated for l>istributiQn among ihn 
inteliigent Part of the Native Community, 
as also to the Means available Ibr a satifl- 
factory Execution of the Translation. 

With Copy of Commtmieation from Se- 
cretMry to im Oovarkuxient of India with 
the Govesmor General regarding the. pro- 
poscxl Penal Code. 





Letter Na *86, dated lS$h..4i«iiet 1889i the' 

Vtoittk OffieLating Searetai^^ 'OovOTunent^ S[oisi0itxel4* of on-the 

IncBib, to Secretary, Ok>¥eraiiieiit, Madras Subject ef^ifibe Wemi Cod<^ re^foattiilg 'tbat, 

the Judges of the Sudder Fonjdaa«y\&d«w<^ 
lut mBy be called upon to submit Ihieir^ 
Observations and Si3^gesiions,«with isiOy 
Betums received by theiu, in order that 
the Supreme Government may be assiated 
in the Review of the Work in question. 


BOMBAY. 

Letter No. lOSfdated 12th Feluruary 1838. 


From Officiating Secretary to Government, 
India, to Chief Secretary, Government, 
Bombay. 


Letter No, 320, ilaied 7th May 1838. 
From Officiating StMjretary, Government, 
India, to Acting Chief Secretary, Govern- 
niciit, Bombay. 

Lt^UerNo. dated 12th August 1839. 
From Ortieiuting Seta-etary, Govtjrnmeiit, 
India, to Secretary, Government, Bombay. 


Transmits 100 Copies of the Penal Code 
for Consideration of the Bombay Govern¬ 
ment, an<l Distribution in a Manner that 
may tend to usefiil Results. Remarks from 
public Officers or Indlvidiuils, in order to 
render the Code complete and free from 
Faults, will be thanlrfuUy received. The 
Sudder Foujdarry Adawlut should be called 
upon to collect and digest Opinions from 
all such ]mblic Officers subordinate to them 
, who may be deemed qualified to contribute 
to the Improvement of the Code, and to 
submit to the Legislative Council, through 
the local Governinent, the Returns that 
they may receive, witli their own Obser* 
vationa Opinion of the local Govern¬ 
ment refpiesU^J os to the Native Language 
or Laiigimges into which the Code ought to 
be translated for Distribution among the 
iKielligent Part of the Native Community, 
as also to the Means available for a satis¬ 
factory Execution of tln^ Translation. 

With C^opy of (.’Join muni cation from Se¬ 
cretary to the Government of India with 
tiie Govtirnor General, regju’diiig the pro¬ 
posed Penal CVxie, 

Tle(jUi‘8ting the furilu^r Kej)ortH promised, 
in <»r<ler that the Government may be 
ns.si.sted in the Review of the Penal Code 
by such Gliservations and Suggestions os 
they may coutaiu. 


BENGAL. 


Loi ter No. 48, date<l 12th February 1838. 
From Oifieiating tH^cretar}', Government, 
India, to Secretary, Government, Bengal. 


Letter No. 154, dated 7th May 1838. 
From Officiating Secretary, Government, 
India, to Officiating Secretary, Government, 
Bengal. 

Letter, dated 12th August 1839. From 
Officiating Secretary, Government, India, 
to Secretii.r^’^, Government, Bengal. 


Transmits 200 Copies of the Penal Code 
for Consi<leratiou of the Bengal Government, 
and Distribution in a Manner that may tend 
to useful Results. Remai'kB from public 
Officers or Individuals, in order to render 
tlie Ct>de complete and free from Faults, will 
be thankfully received. The Sudder Niza^ 
mut Adawlut should be c?xlled upon to col- 
h'ct and digest Opinions from all sucdi pub¬ 
lic Officers subordinate to them who may 
be deemed qualified to contribute to^ the 
Improvement of the Code, and to submit to 
the Legislative Council, through the local 
Government, the Retmms that they may 
receive, with their own Observationa. 

Witb Copy of Coiniimuication from Se¬ 
cretary to Cloveriiment of India with the 
Governor Geuerad, regaiding the proposeil,^ 
Penal Code. 

In consequence of a Despatch from the 
Honourable Court of Directors on Hie 
ject of the Penal Code, requesting that the •' 
Judges of the Nizamut Adawlut,may "be ' 
callf^ ujxm to submit thebr Obaervatk^ 
and Suggestions, with any Returns reod^Vw ' 
by them, in order that the Supaeme Oovedu- 
ment may be assisted in tlie Review of 

'WnAe in 



' • ^ f-' >- 






rx^XXBb^^ Somtaocy to Oovonuiieiit* 
Iikd|l% ta OffidiKting Bocsretaiy to Govemor 
Gmiiprol India for the N. W« FrovinoeB. 


1^0 deph* the Ftoal Code 
for Ooinaideration and IMarttibotion in a 
Manner that may tend to useful Bosulta 
Beinalks from public OiiicerB or Indi viduals^ 
iu order to render the Code complete and 
free fn>m Faults, will be thankfully received. 
The Sudder Nisamut Adawlut should be 


Letter No.321, dated 7th May 1838. From 
Offi&ating Secretaiy to Government, India, 
to Officiating Secretary to Governor General 
of India for the N. W. Provinces. 


called upon to oollcict and digest Opinions 
from all such public subordinate 

to them who nu^ be deeuied qualified to 
contribute to the Improvement of the Code, 
and to submit to the Legislative Coui\cil, 
tl&rough the Local Government, the Ketuma 
that tJiey may receiTO, with their own Obser¬ 
vations 

With Copy of Coinnmnloition from Secre- 
tjiry to tlie Govcrnirient of India with the 
Governor General regarding the promised 
Penal Code. 


Letter No. 440, dated 12tli August 1839. 
From Officiating Secretary, Govemiuent, 
India, to Secretary, Govenuuent, N. W. 
Provinces. 


In cxiiiHe<iuence of a DisspaUdi from the 
Honourable Coui*t of Hirtviors on the Sub¬ 
ject of the Poniil Code, rcKjucsting tliat the 
Judges of the Niznmut Adawlut at Alla- 
liab;ul may bo ciillod upi>u to submit their 
Observ'atiuns and Suggestions, with any 
Returns ri^ceived by theiii, in order that th€» 
Su{>ix*]ne Government may assisted in 
tlie Review of the Work in question. 


GOVERNOk GENERAL. 


Letter 176, dated 2Gtb February 1838. 
From Officiating Secretaiy, Gtivernmoiit, 
India, to Secretaiy, Governineiit, India, 
with the Governor General. 


It was not the Inti^ntioll of the President 
in Council to intimate to tho Court any 
lufeiitiou of instantly enteriiig on a l'>ia 
ruKsion of the Draft of Code without 

a previous Colhiction arul Collation of Opi- 
nion.s of qmiiitied Persons. Jtt»fers to Letter 
from this Department to Mr. I’homason, (bxteil 
12 ih instant, for the Steps taken f(u* obtixin- 
ing Mat<^rin]s to aid the Ib^Iiln'ratioiis of the 
President in Council. MeiiiiiuiH tlics |>arti- 
cular Functionaries who liave Isicn addre^ssed 
on tJie Subject, and ajqH.'iuls fof Jx*ttor 
to the Judges of the Siipn^nie Courts at the 
diffesrent IVesideucies. Kx^plnins the Iiiqires- 
sioM under vrliich the Coirjinijnicatjf>u tf> the 
Oiurt of Dircjctors referred to was made. 
Requests the Opinion of his T^ordshij) wlie- 
ther any more jiarticular Mrsins Hhouhl be 
use<l to elicit the Sentiments of any public 
Authorities. 


JUDGES. 


Letters Noa 41 and 42, 58 and 59, 56 
and 67, and 60, dated 12th Februaiy. From 
Qovemment of India to each of the J udg«:s 
of tJto Supreme Courts of Bcmgal, Madras, 
and Bomroy, and the Recorder of Penang. 

Letter!^ dated 12th February. From the 
Officiating Secretary, Government, India, to 
the Advocate Ckmerala, Standing Counsels, 
and the Compan 3 r '8 AttomeyB at each of 
the presidenmes of Bengal, Madras, and 
Bombay* . 

Lettef^ dated 12tb Angui^ 1839, No. 445. 
From, the Ofovenunent of India to Chief 
Juati^^Sopm Court, Bombay. 


With a Copy of the Penal Code to each 
of the Judges of the Supreme fjourts of the 
Tliree Presidench^s, and to the Recorder of 
Penang, for Observations and Suggestions 
for supplying any Ilefecte iu the Work 
which may occur to them. 

With a Copy of the Penal Cixie, for 
Observation.*! and SuggiiRtif>ns for supplying 
any Defects in the Work which may occur 
to them. 


In consequence of a recent Des}>atch from 
the Honourable Court of Directors on the 
Subject of the Peml Code, recpiest the 
further Communication promised in Letter 
. dated 3d June 1838. to assist the Goirerii- 
.inent in the Beyievr^ that Work which mos4 
\iiie iBOOtt cyanmepoed upon, by such fiiribsf 





Letters, dated 12th August 18dD. From 
the Government of India to the Judges of 
the Supreme Courts at Fort WiHlam and 
Madras, and to the Recorder of Penang. 

Letters No. 346, <lated 12th August 1839. 
From. Government of liKlia to the Hon. 
Sir H. Seton, Kt.^ Puisne Justice of the 
Supreme Court at Calcuttau 

Letters Nos. 340 ;m<l 341, dated 12th 
August 1839. From COiciating Secretsuy, 
Govemnuint, India, to Advc>eates General at 
Calcutta and at Loiuhiiy. 


the important Subject to vrMdh tiiat Woiic 
relates. 

Ditto, ditta 


Ditto, ditto. 


In connequence of a Despatch from the. 
Honourable the Court of Directors on the 
Subject of the Penal Code, requesting, in 
order tliat the Ciovc!nLiuei^t may be nasiated 
in thc^ lieview of the Work in question, 
sucli Observations and Suggestions lus Ipay 
be dietateil l>y tlieir intimate Acquaintance 
with the imj»ortaiit Subject to which that 
Work reJiites. 


INDIVIDUALS. 


Letter No. 30, datc<l 12tli Fobninry 1S38. 
From Oiliciiiting Secretary to tie* Chivi'.rn- 
incni of India to the Honourable Sir (3iarles 
Metcalfe;, Dart., G.GB. 

Letters, dated 2d September 1S.39. From 
Ofliciating Secretjiry, OoveruTDent, .^dia, 
to W, II. Macnaghtoii, Ksrj., H. T. Primiep, 
Esq., Gcuovul Fraser, Major Sleeiuan, and 
Colonel Sutlierland. 


FORT S1\ 

LetU^r No. 76/290, duttnl 7tb April 1840. 
From Chief Secretary, Fort St. George, to 
Secretary, Goveruint-nt of India. 


liCtter 445/727, daU‘d 10th September 
ISIO. From Chief Seor^.'t:ir3*, Fort St. 
George, to Secretaiy, Government, Iiulia. 


Letter, dated 9tb July 183S. From G. 
Norton, Advocate General, Fori St. George, 
to SocreUivy, GovcM*nment, Legislative T)e* 
[Hirt intent. 

Letter No. 472, dated lOtli August 1838. 
From Secretary, Govennuent, India, to 
Advocjvte Gtmend, Madnis. 

Letter, dated 28th October 1840. From 
Sir E. J. GauibieT, Judge, Fort St. George, 
to Government of Imliti. 

Letter, datcil 14th September 1839. From 
Sir B. Goinyn, Chief Justice, FortSt. George, 
to Government of Inilla. 

Letter, dated 11th November 1839* From 
Sir R.ComjTi, Chief Justice, Fort.SLOe<Hge, 
to Oovemuient of ludi*' 


Willi a Copy of the Penal Code, for any 
Observations with which he may be di^ 
posed to faviHir the Guveimmont of India. 

In conKt‘r|uenci' of a Desjiatch from the 
ITonourabh* C^mrt of Direetor.s on the Sub¬ 
ject of the Penal Codii, the Attention of the 
rtiveral loca.1 Gov(*rnm#*Tits was I'ccalled to 
Letter of 12th Fehniary IS38, requofiting 
that Co])ies of the Work {na^'bc ilistributecL 
It i.s feared that. GlIicerH not under the 
Orders 4»f local (iovernments may not have 
been liirnished with Copies of thi* Code, nor 
asked to efumiMMit on it ; and being of 
opinion tliat the Goveminetit must derive 
luaL'rial As.sistaiuu‘ from their Suggestioius 
and Ohservatioiis in n‘\icwingHmt Work, 
requests to be favoi^rcd with the same. 

G FORGE. 

With reference to Corre.spondeiKXi (|UOied, 
forwartls Letter from Ki'gistrar Foujdarry 
Adawlut, enclosing Opinions f»f the Second 
ami Third d u<lgcs of that Court, the Opinions 
4)f the nubonlinate Authorities in the PTO- 
vinet's, and a Digest thereof, on the Draft 
Pei ud Cot le. Also Letters from Court of Com- 
niissioners for Small Debts, the Acting Chief 
Magi.strate, and Superintendent of Police. 
(10 Enelovsures.) 

In eoiitinualion of loregoing Letter of 
7th April 1840, forwards Extract from 
Ih-ciceeiling.'^, Board of Revenue, contain¬ 
ing their Gplnion of tfie iVnal Code. 
(1 Enclosure.) 

In r<']ily to Or(h*r of 12t]j February" 1838* 
communicates Obsitrvatioivs on the Penal 
Code. 

Communicating tlie Thanks of the Pre¬ 
sident in Coimeil for his llcniai'ka 

In re^ly to Uniter of 12th August 1839, 
communicHtes Lis Sentiments on the Code. 

In repl,v to Letter of 12th August, for¬ 
wards Ol^eri'ations on tlie Penal Code. 

His Observations on the 
Code, ' . 




BOMBAY^ 


., Iietter, dated 19^th April 183S, From Sir 
H, A* D* Compton^ Bombaj^ to Oovemment 
Of India. 

Loiter Na 311, dated 30Ui April 1838. 
From Qovenuuent of India to Sir H. Coiniv 
ton. 

Letter* dated 9th June 1838. From Sir H. 
pomptdn to Qovernmcut of Indio. 

- 'Letter Na '482, dated 2d July 1838. From 
;"4jh»vemment of India to Sir U. Com[)ton. 

'. 1: Letter, dated 2d June 1838. From Sir J. 
Avdry to Oovemment of India. 

^ Letter No. 429, dale<l 2d July 1838. 
Ooveriunent of Imliu to Sir J, Awdry. 

. Letter No. 1,567, dated lOtli June 1839. 
From Sftcretiiry, Government, Bombay, to 
Secretary, Govenunent, India. 


Letter No. 2,987, dated 15th November 
1839. From Acting Secretary, Govefn- 
meni, Bombay, to Officiating Secretary, 
Oovernineiit, India. 


In re|sJy to Letter of IStiii Febniar>% 
making a tbw Obeervatione on iUo Fenal 
Code, and apologiring from Want of Lei¬ 
sure to do niora 

Requesting him to favour GovemiUent 
with hia Opinion at LengUi. 

In reply to foregcwng of 30th Ai)ril for¬ 
wards hiH Opinious on tJio Provisions of the 
Code. (I EucloHure.) 

Acknowledge foregoing Letter. 

His Opinions on the proposed Penal Code. 

Ackncwlcilgo, with Thanks, the foregoing 
Comiiuuiication. 

Witli reference to Loiter of 10th No- 
veinl>or last, fJjrwarda Loiter, Registrar, 
Sadder Foujdarry Adawlut, and encloses 
Minutes of the Judges of the Court and 
Reports of subordinate Axithoritica Such 
as have nt»t ivjilicd have been urgf«l to do 
80 as early as jKjfwihle. (1 EnoloHure). 

With referoiice to Oniern of 12Ui August 
hist, forwanls l^ttirr from Acting Registrar, 
Sudder Foujdarry Adnwliit, and enchased 
llejioi'ts fr^uii MagiHtraic^s of Uutnaghtirry 
and Acting Joint Magistrate r»f Broach on 
Penal Code. (I Enclosure.) 


BENGAL. 


Lctt<^.r No. 1,116, dated 5th June 1838. 
From Secretarj', Oovemment, Bengal, to 
Officiating Secretjiry, Government, India, 

w 

Letter, chited 9th July 1838. From J. Coch¬ 
rane, Standing C<uiiisel, to Officiating StJcrc- 
tary, Government of India, 

tvtUiT No. 247, dated 23d July 1838. 
From Officiating Sceretaiy, Government, 
India, to J. C«>t*hrane, Esq. 

Letter, dated 28th September 1839. From 
Sir.J. P. Grant to Officiating Secretary, 
Qaveminent, liidiuL 

Braft Note by A Amos, Esq, 

Letter No. 433, d;itt;d 14th October 1839. 
From Officiating Secretary, Govenimeut, 
Inffia, to Sir J. P. Grant. 

. Letter, dated 22d October 1839. From Sir 
W. Stkon to Secretaiy, Government of 
India. 

.V Letter, dated . From 

4\,Bev^nd W. Morton, M.LM.S., to Secre¬ 
tary, Government of India. 

; Letter No. 123, dated 2d April 1888. From 
Ilfflciisdang Secretary, Government, India, to 
^Stoverend W. Morton« 

Ihetter, dated 8th November 1888. From 
J. jR^ly, PAA., Dacca, to A. Amos, Es<|. 

;. 18th Februaiy 1840. 

" Mi0or SS^ian to Secretary, Govem- 

. VArwa^ 1840. 

Fr^ to sra 

■ Hardi 1840* 


With a LotUjr and EncloHuros from Re¬ 
gistrar, Su<ld<*T Nizamut AdawJut, regarding 
Punishment b* PrinonerH who ineajiivcitutc 
themselviiH for Labour, fl Enclosurt^.) 

Forwarding Rt^inarks on the Penal Code. 
(I Eiich^wurc.; 

Tliaiiking him f<»r liis Ibunarka 


Forwarding his Opinion on the Penal 
Code. (1 Eiielosiirc.) 

To Sir J. P. Grant. 

In reply to Ibnfgoing Letter. 


In re][>]y to Litter of 12th August 1839, 
communiaiteH hia liernarks on the Penal 
Code. 

Forwarding the Remarks of iMsveral Mia- 
Hionariea on the Penal Code. (I Enclosure.) 

In reply to foregoing Letter, will take the 
Remarks of the Missionaries into oonaider- 
aiion. 

Foiw'ardtng his Observations on the Penal • 
Code. (1 Enclosure,! • 

Returns Copy of tne Penal Code, with his 
Notes, and submits Bemarks* (1 Enclosure.) 

Requests the Addition of some Remarks 
io foregoing Letter of 18th February. 

.Ditto; diit0 . 
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From Seexe/tfirv, India, to Setinmiy, Indiatl" ' ]U%irSB|ti 
LaW OotumWon. 

! PENAira 

Letter dated 4th O^ber 183D. From In reply to letter of 12th Ai 
W. Norton, Recorder, to Secretary of India. pronuBee fak Bemarln on the Cc 



N.W. PROVINCEa 


Letter, dated No. 2,271, 14th September 
1 HSO. From Secretary Governor General for 
N.W. Provinces, to Officiating Secretary, 
Government, India. 

Note by A. Amo», Esq. 

Letter No. 538, dated 14th October 1839. 
From Officiating Secretary, Government, 
India, to Scci*ctary Governor General for 
N.W. ProvdnwiS. 

Lcjtter No. 530, dat<?d 14th October 183.9, 
From Officiating Swretary, Government of 
India, to C, W. Fagan, K.sf|, 

Letter No. 2,658, dated 24th October 
1839. From Secretary,’Governor General 
for N. W. i^roviru*<^s. to Officiating Secretary, 
Government of India. 


JiOtter, dated No. 2,781, 1.5th November 
1839. From Secretary, Govornrmmt for 
N.W. riH>viueeH, to Officiating Secretary, 
Govern men t, \ tmI ia. 

Letter No. fl5<>, dated 2 Uh February 18 tO. 
From Officiating St;cretaiy, l.<ienteria^it 
Governor, N.W. Proviuc(‘M, to Socretiiry, 
Govenimeut of India. 


GOVERNOR 

Letter, dated 12th February 1838. From 
Secretary to tin' Government, India, with 
the Govijruor G^jiieral, to Officiating Secre¬ 
tary, Government, Imlm. 

Letter, datisl 13th April 1838. Prom 
Secretary to Goveninient, India, witli tlie 
Governor (Jenertd, to Ulliciating Secretary, 
Govornment, Indiiu 


Adcnowledges Letter of 12th August 
183$, and forwards Mr. C. W. Fa^V 
Letter and Observations on the Penal Code;. 
(1 Enclosure.) 

Mr. F ofgm deserves the Thanks of Govern^ 
ment. 

Acknowledges Letter of 14tli September 
1839. The N.W. Provinces Qovemment 
should call for the Opinions of Individuala 
on the Code. Names some. 

Returning Thanks for his Remarks on the 
Code. 

With reference to Orders of 12tli August 
1839, forwarding CoiTesj>oudi)nce with the 
Offitiiating Registrar, Nizamiit Adawlut, 
N. W. Provimm The Court have received 
the Oj)inionB of some OlKcers ; promise 
their own, and suggest that Mr. Turnbull 
(Judge on Leave) be called on for an Opinion. 
The Government (.object to making any 
official CiUl on Mr. Turnbull. 

In reply to Letter of 14tli October. 
Mr. R M. Bird has been called on for his 
Opinion its regards Mr. TunibulL Refers 
to foregoing L(;ttor of 24th October 1839. 

With ndcrence to Mr. Currie s Letter of 
24th October last, forwartls Letter from 
Offici.atiiig Registrar, Nizamut Adawlut, 
contaiiujig the Opinion of the Court on the 
Penal Oorlo, Jind forwarding the Opinion of 
Commissioner.^, Judges, and Magistrates 
(3 Ettcl(^.surea) 

GENERAL. 

In re])ly to Letter of the 11th ult., com- 
municatiiig the Sentiments of tlie Governor 
General relative to the Draft of the Penal 
CS>ile. 

In ref)ly to Letter of the 20th February 
lixst, stateij tliat it will be expedient te 
consult tlie Judges of the Sudder (hurts at 
eacli of tlie Prosiilcncies, and at Allahabad, 
on the Provisions of the proposed Penal 
Code. 


Received 
18t!i May 1845. 
Dated 25d Julv 
1846. 

Chap. 18« 19. 


The whole No. of 
Clauses is 488. 


No. 117. 

The Indian Law Commissionehs to G. A. Bushbv Esq. 

Sif, Indian Law Commission Office, 10th August 1846* / 

With reference to your Letter dated the 26th April 1845, we have thCf 
Honour tx) state, for the Information of the Honourable the President in CosiBs: 
cil, that wc have completed a lleport upon the Penal Code, embracing tbtf 
Chapters of greatest Importance, namely, those treating of “ Offences aiBbct^ 
“•ing the Human Body,” and of “Offences agamst_Property," and tluS 
Chapters containing Definitions and Provisions govemmg the whole (?b^ 
vi*., Chapter I. of “ General Explanations," Chapter III. of ** Generi^ 
tions,” and Chapter IV. of “ Abetment.” . f 

These Chapters coumiisc 233 Clauses, and our Review, in the course 
which' we examine the Criticisms; (Stained jh the voluminous Reports refine^; ', 
to us ifrith your Letter, and compaie the proposed Definitioab /and . 




4 ^ <NHiv<ai^^ to lay it befora CioverameDt in 

...’^in ia llfiwiwaipt* 'tbis is tbe Ooiifw tbftt Mras tpJEen with the Penal 

_e the' Report on Skvery, and others;. and if it is appip^ hy the 

fidnooraUe fhei l^resident in Cooncil on this present Occasion^ we request 
Rbrpaossion to send the Report to the Press at once. 

Wo hare, &c. , , 

(Signed) C. H. Csmsboi^ v 
D.-Elliott. 


No. 118. 

G. A. Bushby Esq. to the Imdun Law Commission. 

(No. 531.) 

Gentlemen, Council Chamber, 1.5th August 1846. 

1 AM directed to acknowledge the Receipt of your Letter dated the 10th 
instant, and in reply to state, that the President in Council authorizesyou to 
have your Report upon the Penal Code printed before submitting it to Govern* 
ment, and that the same Number of Copies should be obtained as of the Penal 
Code, viz., 1,000, of which Three Fourths may be printed on Serainporc 
Paper. 

I have, &c. 

(Signed) G. A, Bosiinv, 

Secretary to the Govenmicnt of India. 


No. 119 . 

The Chief Secretaby to the Govebnment of Bombay to G. A. Busiidy Esq. 


(No. 73.) 

Sir, Bombay Castle, 4th November 1846. 

I AM directed by the Honourable the Governor in Council to transmit to 
you, for the Consideration of the Honourable the President in Council, and, if 
rt should he thought nescssary, of that of the I^aw Commission, Copy of a 
Letter from the Registrar of the Sudder Foujdarce Adawlut, dated the 6th 
ultimo. No. 2,4/8, and of its Enclosures, being the Proceedings held before 
the Session Judge of Poona in the Trial of Two Prisoners named Kungya bin 
Limbajce and Mhalya bin Kagho, together with Extnicts from the Proceedings 
of the Sudder Court of Adawlut, as to its Authority to remit to the trying 
Authority a Case referred for its Conhrniution, in order that further Evidence 
may be taken for the Prosecution when such Procedure ap[)cars necessary for 
the Ends of Justice. . 

S. 1 am at the same Time desired to forward Copies of the Minutes noted 
in the Margin. 

I have, &c. 

(Signed) R. K. Pringle, 

Chief Secretary to Government. 

0 • 


By the llonourabte , 
Ciov«rtior» diit«di 
14 th ClctolMir. 

By tlw! Honourahlo 
Mr. 

fluted lAth Ckstmf, /. 
By the llooiiunihle '; 
Mr. Blitiic, dttted 

17th fWnhnr 


Encloauro in No. 119. 

(No. 2,471.) 

W. H. Harbison Esq. io the Secbetaby to the Government of Bombay. 

Sir, Bombay, 6th October 1846. 

.TJiK directed by the Jud^ of the Sudder Foujduree Adawlut to forward, for the 
il^Doae of being laid before Honourable the Governor in Council, a Letter from the 
Ommoq Judge of Poonah, dated 17th July 1846, with the whole of the Pa{)ers and Pro« 
ceedilkgB hm in the Case of Rungya bin Limbajee and Mlialyu bin Ragiio, No. 29. of tlie 
iS!cii|PSia,.Q for 2846, together with an ^tract from tliis Courts Proceedings*of 

3d and 26th August, and I2th September 1846. 

desired to request that the Letters, Papers, and Proceedings of the Session 
above idfaided to niay be returned when jno longer required. 

' ' I Imve, &c 

(Signed) :W.fl. Harbison, R^tran 

2 V/'-'-■ Rrtraai- 

.j JC v-A'.'.'-' 





Exmiat ikm tbe of > 9oi>]bn»;4R^^ 

. July, 3d {r' 

M^sra. Hutt and Bead a Letter from the Session Ju^ of Pooh^, dated Ifie l^ih July 

Gropt for the Oonfiiiuatian of the Court, a Uiwnterpart of his Proceedings held in 
. Poomih Calendar for 1846, wherein the Prisoners Rongyahin Limhajee aUd 

£ iraiS^e and fhi^glio wer« convicted before him of a Gang Rohhery by Night, with poroe, 

Mhalya bin Ragho. to W trana|K)rted beyond Seas for the Term of their natm^ Livea ■ 

Under Consideration. 


KesoIutioD, Rejid a Register of Petitions handed up by tlie Session Juilge of Poonah on the ^lat 

July J846, forwarding Two l*etitions from the above'Diauied Piisoners, praying that the 
SeuUmces pansod against thoiu may be annulled. 

Under Consideration. 


KfAoluCion. 
Messra Hutt and 

CiruDt. 

No. ft(t 

Rungya bin Lim* 
b&joe and another. 


3d August 1846. 

Resumed Consideration of the Letter from the Session Judge of Poonnli, dated the 
17th July ISK;, forwarding ('a,sc of the Prisoners Rungya bin Liinbajee and Mhalya bin 
Ragho, last before the (vV>nrt on the 27th July 1846. 

Min(?TK recorded by B. HuTT Esq., Puisne Judge. 

The C7V)nvii‘ti(»n a[»p<?ars to be boriui out by the Evidence, although the loose Way in 
which the Trial lias beem conducted gives rise to in\ich l)oubt and Difficulty. The First 
Witness, Kyroo, now says he heard tlic lliddiers wduui at liis House name the Two 
PrisonerN trie<l in this (vase, y<it he made no Misntion of this wdicii cxamineil at the 
jbniKT Trial, mul, strang<j to say, thougli tried before tlic same Judge, no Attempt seems 
to liave been made to clear uj) this apparent Disonq>a.iu:y. It is ptissible he may now be 
Sjfeaking 'Truth, and tJiat he Cf)iild Jiave explained wliy he flid ii<>t declan* it before; but 
the Negl(s‘t of this wry impOTt/ant Inquiry leaves a Doubt whicJi must in some Degree 
rhitraet from tlic Value of hi.s Evidemie. Th(j Second Witness, Hapj»oo, has clearly contra- 
tlicte<l hiiuNclf in liis Two Denositioiis; for at the former Trial lie declared that he 
recognized no otlau* Robber, ami yet he now swVars positively to these Prisouei’s as Two 
of them. It is most extraordinary tliat no .Notice shoiiM liave ))een taken of this by the 
Session Judge, and iliat his Evidene<* .sh<Mild hav<‘ ])een rested on as good. The Police 
Pe.oii, howc'Vi.T, H<*nl. out !«• n'|»prehend the Prisonejs, dticlare ]»ositivejy to their having 
confessetl to being of the (hing, and One of tliein being also wounded, which agret*s SO 
well with the Evidence in tla^ First (’ase. 1 inii>t eonsider the Conviotiou correct., 
although it will be proper to point out to the Se.ssion Judge the Errors hero noticCil. 

1 sliouhJ have been dispose<l to consider tJwit n suiKcit'ut .Example luul been made in 
ih(^ other Case by the Transjiortation of T\vi» Persons fi»r this Crime, and that 'a Period 
of Imprisonnn'iit miglit hav<‘ suflieed here, <lid it not aj)])ear from the (Vmduct of the 
Prisoner Uiingya, iji attempting to discharge a Pistol at those wdio iqipreliendcd him, 
that they an* really, as described by tliei Session Judgt^, very de.s|K.*ratc Characters, and 
on tliis Account I would coutirm the Seuteuec of Transportatiou also. 

(Signed) B. Hirrx. 


Mixutk recorded by Ci. OuANT Rsq., Acting Puisne Judge, 

The Proet'odingH in this (.'luse do anything but Credit, in my Opinion, to the trying 
Authority. 

The 'riiree First Witne.ssos dej>ose to having seen both Prisoners on the Night of and 
engaged in the Ibdibery ; jvnd, notwithstamling that they admit that the Gang had their 
l‘'aees tied iq>, and that the Night \\m not a ^loonlight One, they swear positively to the 
Identity ot tJie Accused. One Witne.ss, indetMl, rerneinbers having hoard both Prisoners, 
out of n (king of some Sixteen, called aloud to s}.H‘cially by NiiTn<!. 

No single Question is }mt }»y the Judge to olucidute tiiis very unsatisfactory Evidenoa 
Not One of these WitncA'^es Ls askcil wdicthcr lie had any previous Aeipiaintanco with the 
Aeeused, that he is able to speak to their Identity under such veiy improbable Cireum* 
stumx's ; nor wheilier he was cxamineil on the former Triol of fioiue Individuals of the 
Gang, or whether he had at any Time mentioned the Particulars now stated. On refer- 
ring to the f«>nm*r Case, I tind that these Witnesses, although they gave a most minute 
and detaiknl Account ot all that had ooeuiTed, do not say One Word of the Two Prisoneni^ 
nor t>f the Oircumstanct\s coiiuec?ttMl with them, to wliich they now so positively swean. 
They all stated whom they hud recognized, und One of tlieiu states that he canxiot depose, 
positively to any other Robber. ** 

Witness No. 4 deposes to having been sent by the Foujdar to apprehend One Priaoner^ 
N?>. 1, Ramya, in regai-d k) whom the Foujdar had obtained Information ; that Bamyi^ 
when apprehended, ami hraufjht before the Police Authorities, said ho had not been alone^ 
and then gave up the Name of the Prisoner, No. 2, Mhalya, as an Accomplu^, hixving 
been actim^ to do so by the Circumstances of Mhalya's Brother being One m the Party, 
who apprehended him. 

It must be borne in mind that WituM No. 1 deposes distinctly to having heard JbotjN . 
Bumya and Mhalya called out to by Nama 




In ttie^'Fusi ^ Svideiioe, to buTii^ig been ordered by > • ' 

% tne fixet isetaxioe to apprebesid botli: Prisoners^ Wt aftemtirda atatee that " 

BiplljB^a was taken and brought to Byree, he^aaid that hie Aasomtee had gone off ; . 

tob ipreat Biataiioe, but that one ** Jdlialya *' had I'eceived a Wound, and that then they 
mrched for Mliolya. 

'The Record does not show that any Attempt was made by the tiying Autliority to 
hate these grons Biscre^mncies cleared u]) .; they are not even noticeil, nor are the violent 
liMTobabiUtiea depose<l to by the Three Firot Witnesses. • 

1 would annul the Conviction, and diachai^ tlie Prisoners^ communicating the above 
Remarks to tlie Session Judge. 

(Signoil) G. On\KT. 

Under Consideration. 

Referred to a TliLrd Judge. 

Resumed Consideration of tlie Petition of the above-named Prisoners last before the Resolution, 
Court on the 27th July ISl-C. 

Under Consideratit^n. 


2r»th August 1846. 

" . Resumed Consideration of the Letter from the Session Judge of Potmiih, dated the 
17th July 1846, forwarding Ciuse of the Prisoners Rungiii bin Limbujee ami Mhalya 
bin Ragho, last before the Court on the 3cl August 1846. 

Minite recorder 1 by P. AV. Le Geyt Esqiiin*, Puisne Judge. j 

I think the Evideiuv of MoniiHtratioii of the Prisotiers given by the Witnesses KhyrcK) 
and other Stirvants n<it to Vhj trusttnl, in rofert^nee to what the Hiiiiio Prisoners ilo)s>.s<Hl to 
on the former Trifd, Putting this aside, there is hut very little against tin* I’risoners. 
The Admission by them, swmrn to by ll»e Polieeinen, is very weak. If tlie former 
Priscniei’s art*. n(»t yet gone, I should be inclimi<l to take tlie Evidence of Succamm as a 
Witnes-s. (He is not gone.; 

(Signed) P. W. Le (jricvT, 

MiNirTE recorde<l by B, Ilirnr Esquirt^, Pui.sm' Judg(i. 

I hold that this Court, ha.s no Power to re-oprm this (^ase, ami take further Evid(m<*e, ns 
proposed^hy Mr. Lo Geyt under CJausi? 3. Section XXXVIIL Regulation XTll. of 1827. 
The Sessfon Judge can only call on the Prisoners to enter on their I)ofene(^ when the 
Prosecution is completed. In ko wdlirig on them for the.ir Defence, then, h«^ gives them 
a Boleinn Assurance that the Case for the Prosceutiou is nt an end ; and os the Session 
Judge hsis done this, w^e cannot now take further Kvidenre, and that the Prisoners must 
be accpiittcd or convicted on the Case as it .staiul.%. My Sentinionts arc ho fully rec*onled 
in other Cases that I sliall not go furtlier iut(> the Questiiiii here tliau to oliserv** that, 
although such may liave been ilom* before the Law being ho directly o[)poHed to such a 
Breach of Faith, it ought to be ho no longer. 

(Signed) B. H U’lT. 

• Mikute recorded by G. Grant Esquire, Acting Puisne Judge. 

I object to the Case being rc-ojicucd, and further Evidence taken, as propo.se<l by 
3tr. Le Geyt 

(Signe<l) G. Giunt. 

Furthkh Minute recorded by P. W, Le Geyt Eh(i., Puisne Judge, 

As the Proposition of taking furtlier Evhlcncc is rejected on a Point of Law which I en¬ 
tirely diosftnt from, and as I consider the Proct^dure now add)|)ted by this Court contrary 
to the Construction wdiich by long-establisheil Practice Ijrh l:M3en put on the Xiaw, delining 
the Power of the Sudsier Foujdaree Adawlut to direct further Evidence to b#j rcceivc<l in 
Caaes coming liefore it for Confinnation, I would propose that further (Consideration 
of this Case be adjourned, and that the Question <if taking further Evirlence or not 
j^bi^d be brought before a (Jourt of Four Jurfges, on the Gre^unds that it will bo an Inter- 
pMation of the Law (Clause 3, Section 29, llegillatiori XIIL of 1827) whidi it has l)cen 
rtded should only be passed by Tliree concurrent Votes. 

(Signed) P, W. Le Geyt. • 

» To be referred to the CJhief Judge. 


Menirs Hutt, Le '■ 
Geyt, and Grant. . 
No. 80. 

Uungia bin Lim- 
bt^jee and 

Mhulys binRagliO. 


Resolution. 


tt B^nuiied Ckmsideriition of the Two Petitions from the above-named Prisoners last 
hhfoxe the Ckiurt on ih^ 

v/ ^ ^ \ j . Under Comddewitio^ Resoloifott. 
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ISth S«t>t<aiib^ 



Preacnt 
Hon. h P. WM- 
louprhby, 

: B. Hutt, 

P.VV. l^eOeyt.and 
G. Granr, 

Hscjuircii^. 


: €rf 43>e Letter 

imlly 1846^ forwarding Case .of 4be Priftoium laid lliiid^ cAU^B^jJ^r 

laat brfore the Court on tiie 26th August 1846* ’ >• 

Minitte recorded by Hon. J. Pi^ WiLLOtrGHBT Esq,* Officiating Chief Jud^ - V 

The Qu&Hiion Kubmitted for my Opinion is* whetiicr, in Cases referred to ibe 
Eoujdaree Adawliit, under Section 18, Clause 2, Regulation XIIL of 1827, the 
Las Powe.r to refer back the to the Zillah Court for fiviher Evidence. 

2. In treating of this Question, I projKjse, fiwt, to recapitulate in Substance thbee: 
Pai;ts of Regulation XIIL wliicli cither directly or indirectly bear on the Point at issuej; 
second, to state what 1 timl t«.» have been the established Practice of the Court ever since, 
the Code of 1827 became Law; Jind, third, the Course which I think the Court diouhX ^ 
now adopt. 

3. On the First Head 1 would remark, that the only Clause of Regulation XIIL which 

throws any Light on tlxc projier Course to be pursued by the Sudder Foujdaree Adawlut 
in Cases whh^li the Law requires to bo submitted for their Review and Cou^uatibn 
is Section 13, CIjiuho 2. This empowers the Sudder Court “ to confirm, mitigate, oit 
** annul all Sciuteiices ])!i.saed by a Criiiiinal Judge exceeding Two Yeiirs linpriscmmeiit, 
Tliero is no distinct Declaration of tlio Modeof IVocedure; but certainly tin's Clause, taken 
separately, not <‘Xj)ri‘s.sly confer on tin*. |Suf)erior Court the Power of calling for 

Evidence additional to that recorded on the Proceedings of the original Ti'ial, By 
Section J(J, (.'hnise 2, a Judge on Circuit is empowered to examine and investigate 
Cases tried in ih(^ Criminal ,I udg(‘s and Zilla Magistrates Departments, and to forward 
Cases, if ne(!essflry, to tlie Sudder F(»uj<l:iree Adawlut, for revised Decision, under 
Section 29, Clause 4. Here no K(^stnu^ion is imposijd, and it seems to me not intended 
to confine the Judge on Circuit to the Eviflenoe recx>rded on the original Trial, but that 
the Kxfiression ‘‘ examim! and investigaio " mu.st bo construed to convey Authority to 
seek for fresh Evidenee when such is deemed necessary. Hence I would deduce, that if 
such a J'ower is vested in a single Jiulge of the Sudder P’oiijilaree A«lawlut <»n Circuit, 
Consist(*iiey requires that Hirnilar Power shoujd bo confornid on the C^ourt in thoir 
collective 1 Capacity, when reviewing the (^aaes so brought forward by the ('riminal 
Judges. There can at all events be no Ihmbt that this Course is admissible in Oases 
of the Deseriptiou mentioned in Scjctiou 22, Clause 2, rofemMl t(» the Smhler Court by 
a Judge (ui ( 'ircuit before Sentence has been ]n\,ssed. Hy Section 17 , CImusp 2, tho 
Sudder Poujdaree Adawlut is iMiqiowered “to revist? Tri.'ils, and investigatr* Matters 

referred to it, according to Kegnhitifnis, and pa.H.s final Sentence <^r Order tliej-eon." 
This Heems to me to be a slight t)orroborati»>n of an affirmative Interpretation of the 
Poiut at issue. Section 2.9, Clause 3, (unf>o\ver.s the Sudder Fouj/lanHj Adawlut ** to 
“ eanse tlie Criminal .fudges, or the. Zilla Magistrates, to take aufk Evidrvee or make 
** such linjaincH ov any Subject before it as miiy be desired, and to serve and enforce any 
“ Suninnuis whicli it mny iasiic for the Attendance before the (JouH of any Person to. 
“ give Evidtuice in Matter within its Cognizance." I have no Doubt tliat the Practice 
as j fintl it to exi.st has onginated under thi.s Section. It would be difficult to deny that 
it doe.s not admit of the fnterpretation which has been put uj>f»n it. On the other liand, 
how'ever, it might be argued, that this Section wtus n(»t intended in any way t(» define the 
Power of the* Siuldcr (^mrt to take Evidence in any particular Ofuse or Stage of a Case, 
but was pritbably meant as directory to the Criminal Judge to take the Evideiice 
rocjnired, leaving tho Question untouched ns to the Limits witliin which the Court may 
require Evi(h‘uet*. 8(‘etioii 30, CUau.se 1, authorizes tht*. Sudder Foujdaree Adawlut'“to 
“ delegate the luvcistigatiou of any Matter w'ithin its C\)gnizaiicc to a Judge on Circuit, 

“ and to depute him to takt? any specified PIvidence.’* Clause 5 of the .same Section autho- 
rizoR tia* Court to examine ami Ciuiduot Investigations on all Orders whatever pasi^d by 
a Judge <»n Cin^uit. 1 doubt if the PoAver of Delegation here grantetl can be held to 
extend to Oases wlieiv the Sudder Cimrt is sitting in Judgment as a Court of Review or 
Appefd. I’he Power, liow'evtT, conferred by Clause 5 is moat extensive, and apparently 
includes Cases wdien tlie Jq^lgo on Circuit Imd piissed Sentence wddeh could not be 
carrievl into execution without the Confinnation of the Court. Section 31, Clause 1, 
em[»i>woi*s the Sudder P’oujdarce Adawlut to recommend Cases to Government for 
Mitigatiim or Annulment. Hero, when tlio Suddesr Court is not acting judicially in 
Appi'al, it, can scjirindy admit of Question that it is entitled to cibtain any Evidence 
withiti its Reach, tlunigh no such Power is directly conferred, to enable it to form an 
Opinion whether the Case is One to be recommended to Qovenxinent for merciful Cqh; 
siaeratii)!!, Se^itio]) 38, Clause 3, pn^soruies that the Prisoner diall alwa^’s lie called on 
for his Defence after iJir Evidence for the Proscmtio^i has been completed. Tins inter¬ 
preted litenilly is decidedly np]vxsed to the Ree»?ption of new E\ddent*e by the Sadder/ 
Court; and it soenvs to me that the Right of a Prisoner to object to Evidence b ^ing 
received after his Defenct> had been closecl could scarcely under tins Clause be resisted. 

4. The above Summary contains, I believe, all the Provisions of the existing hiw\ 
which bear either directly or indirectly on the Poiut at issue. They are not 

precise and explicit, and scaiuely consMent; thus fhmishjing Aigumeuts on 6^ 

the Queation; and had we not Practice ib guide us 1 should very j^bed^ 




the' 

flittlaw'to.«'CiMut'of iwid ^uperii^' 

int^dSe^, to tiui moroiftl poxiaidera^ ^ 

to i^uixo my Evidence to be taken which it may deem ueoeaeary i when» 
however^ it i& 'sittiiig: m a Court of Xteview or Ap]»^ fix>m tlie Deidfdah of an inferior 
CrOiiMirt;^ indadiiiff Caeee wbeii the Sentences paesed by an inferior Court miuire« iiefore 
the Unction and Confirmation of the Sucider Court, it should be confined to 
the Evidence on which the original Sentence was passed. 

5, \ shall now proceed to the Second Head, and state what has been tiie establisheil 
Practice of the Sudder Court of this Presidency ever since the Code of lfs27 beoiune M,w. 

I would here premise, that, although o(^>OBod to English Law. the Ih'iiHaplo of re<rei\dng 
fr^h Evidence by the Sinhler Court in Cases refontMl It* it by an iiilt-rior I N>urt has 
•always been recognized and acted on in India In shi*rt, 1 believe it is iwogntr^il by 
tlie existing Law both at Ctdcutta and Madras. At the latter Presidency the »Sudde.r 
Focydaree Adawlut is expreswly enii)Owered, in referred ( *ases, to retpiii’c further E\'idciice, 
if they see Occasion, or to pass such final Stmtence as may ap]*ear consonant to Justitjie rikI 
oonfoiTnable to Mahoiuedan Law. with the Exceptions and ModitieatioaM autliorized by tJie 
B^iilationa Vide Section IL, llegulatiou VIIL, of 18t)2, coinjiilod by CiunbeU, Page 136. 
Vol. L I am umtble to tjuoto the precise Euacimeiit in ft*ree at C^alentta Tlie Nizainut 
Adawdut. or Suixn'ior Criminal Court, under tlie Bengal Pn^sideney. is ehielly founded on 
Regulation IX. of 171)3, Sections 66 to 78. The Court, by Se(*!tion 73. is vtiHled wdtli all 
^thePowei’s that'were vo.sted in it wldist it was statione*! at Moorsliediibad^ and Hiiper- 
intended by the late Naib Nazim, the Nabab Mahomed Rezu Khan. 1 have not lieen ' 
able to ascertain wliat tliese P<*werH wore ; but J have no ]>*nibt it inchided that of 


requiring in referred (yasea fresli Evideiiccj, for 1 find among the Iteports of Ciises determined 
by the Court of Nizamiit Adawlut, compiled }*y th*.* late Sir William Mmniaghteu. 
Vol. I.. Page Slio, an liistauce proving what was the PraeticHi of the C/*nirt in 1812. T)»e 
Cfuie ’was One of Rubbery and Murder, and from the Ih^port it ti]>]>ear.s that the 
acted ns follows :— 


The Law Ottieer of the Nizamut Adawlut being of oi)iuiou that fnuii the Tt^rnis of 
the Confessions of the Prisoners it was uncertain \vli<*.ther they had Inifn prestmt at the 
AtttK:k or u«)t, declared iii their Fui/ifXL that a Scjutencc of (Capital Punishment c<*uld not 
be awanhvl, but that th<i Prj.soners were liable to diseretionary Piinislimeait by Tu/,e€T. 
The Court, with the View to remove the Untnu-tairity alluded to, directed that fresh 
Evidence sliouhl be. taken aw to tlie following Points ; vi/.., whether the Prisoners iell 
into the Well in proceeding to or returning fnon the House of lloolapec V Whether any 
of tlie W'itncsvses saw tlie Prisoners or eitlier of tlieni fail into tin* Well i By Mduit 
Means they were discoveretl, and at what ^'iujc ? Wliafc (.VMivorsiitir>n look plaee will* 
\vh(*n tiny were brought out ? The llistanc*^ from the Well to the llousit of the 
.Deceased ? And whether eitlier of the Prisoners was seen rimuing away with the other 
Robbers? It a]*pcaring that the Bo<ly of Hoolapoo was interred wilhout any liifpiest 
being held on it as re<pured }>y the Regulath>ris, the Court desired that suhieient 
Number of Pe,rst»us wiio saw the Deeease^l befon; !iis J >e,ath .**houI<t be exuinined r<*s}K*<.‘t- 
ing the Caust: of it, and the Nature of his Wouud.s. The Judg<j on i’ireuit w'4is dirt»<Tted 
to obtain Evi*ltiiice Jis abovt?; and on llie Koeeijit of hi.s Pi fieeedtngs tjj(i J'risoners were 
son tenced by the Nizamut Adawlut tn mfffer JJeuf/f. FiiL?tll\', it maybe idiserved, that 
thei^e can b<t no T)<jubt that uj» to the liate ^»f the P)*oinulgat ion (»f ilie Cude 4)r 1827^ 
a similar Pra<aiee was flarictionf*-d by Law under tliis Ih’esideney. Section 52, Regu¬ 
lation •V. of 171)1). eiujiowcreil the Coveruor in Crmneil, iu wlaaii w^is at that'J7me 
vested the Powei>i of tlio Superior Criminal (V>urt. ** after eorr**idering the Proceeiliiign 
fin referred Cases), either to reejuire further Evidence, if lni see (,)c*c;ision, or to jiass such 
final Sentence as may appear,'’ &c. 

The Code of 1827 first came into operation in the Month of S*'|»lember that Year. 
I have examined the Records of the Court, and find that Uuy <‘ontaiii an uniuterniptexl 
Stream of Preecdent.s, ]*roving tliat from the first Introdiudion of Uic (."ode up to the 
present lliscussion the Court luis iiiti?rpreted it as conveying tin* Powt*r in < ^is**s red'envid 
under Clause 2, Section 13.. Kegnlatiou XIIL, of calling for further Evidence, should 
th^ see fit. The first of thcae Precedents ficciirred in 1827, wlaui the (yourt, comj>oseil 
'Of Messm Romer ami Sutherland, re|ii»Ted back a (Jaso for forther Evid<jnci^ U* the Judge 
of Pooilah. In 1828 I have discovered Four similar Cases, Messrs. lb>ija;r, Siitinuhind, 
amt Eentish constituting the C<*nrt. In this Year, iimreuvcr, it is woriJiy of Notice, 
thaifthe Court, composed of Messrs. Anderson, J^ilie. atid Hendersoji. in the CJose <»f 
QtIliefKh Venaick. censured a Zillah Judge for having rc-opened a' Case afUir it had been 
oonii^Uiied in his Court, as contrary to the Procedui-e prescribed by the Rc^gulaiioits for^ 
the jQouduct of a Trial in sucIl Court, tliereby rlrawiug a Distinctirin Ixitween tlio Power* 
vested in inieiior and the Discretion ailow^ to the superior ('ouri to direct 

Evident on particular Poiatsto.be obtained, when Cases are refeired for its Confinii' 
I no less than Five Prec^ente ; viz., Cases Noa 23. 31, 35. 36, and 
37; iwe beii^ eempoaed of Messrs. Sutlierland, Ironside, and Bailie. In 1831 

Titree; m Fcmr; and in 1S3J, Two Cases; Uio Court during Three 

Yeina^^^ ji^mpoaed^f Henderaoii^ Imd GhreenhiU. Passing 

over tlie YemiiL the considered it necessary. 

^ ' ■ s n 4 ‘ * • : tO' 



1. Ronier 

2. ^ utlicrluiul. 
f). Barnard. 

4. Andi^rtforj. 

5. Kcntit^h. 

a, Hendcreon. 
r. Bailie, 

H, Cjructiliill. 

0. Marriott. 
10. Jronside. 

U. Ctibcriie. 

12. Hdl* 

IS. Pyrif. 

It. nrowflii>. 

I <5, Lp Gety. 


to- «oiiiitaH,'i find tbat th» oomnw^ - {ft- 

wad Oiberne, referred Two Cases ; ana agtun, iMu»di^;.it^er. lF<m Teai% tbai 
vt 1845, couipMed at difToraat Times of Messrs. ‘Btowo, Vjm, Hvtt, and lio'Gi^ 
referred bock for further Evidenoe no lem than Sevoi Cases; namely, Nos. 29, S2f:4S, ' 
150, lfi6, 191, and 193. ‘ . ; 

7. Hence it appears, therefore, that the PracUee of the Sadder Court of *this 
deucy, now' for the first Titae objected to, coiiiinenced on the Introduction of the Code 
of 1827, and liaa continued during the Inst Eighteen Yetirs, under the InterpretatiTO 
the LajW given by no h 3 S 3 than Fifteen Judges w'bo have in suocession sat in that 

siH. enurnerated in the Margin. I need not oli.serve to my Colleagues that this list 
iijffhidf3S some of .the most eminent and distingiiislied Judicial Officers of this Presideney ; 
and when to this I add, that it includes the Names of hoiuo who were consulted on Uie 
Construction of the Code, but nlwwc all tlie Name of Mr. Biimard, who was a Member * 
of the Committee who compiled the Code, and who I have Grounds for stating waa 
the Person who chiefly framed Regulation XIIL, on which the Practice is founded^ I 
tlunk we ought in Rcfison to conclude, that, wdiatever Doubts may arise on a Conai* 
deration of the difieront Clauses of the Regulation I have recited in Paragraph 4, the 
In tenth »n of the Legislature on the Point at iasue has been rightly iuterf>reted, naindy^ 
that the Sudder Court shall liave the Power to call lor further Evidence at its Discretion, 
when (^Jises are referrefl to it under (Jlause 2, Se<;tion 13., Ibjgulation XllL 

8. But leaving this out of Cfmsideration, 1 would strongly depreciUo, except in Cases 
of a veiy emergo'ut Natun\ the CouH of To-day aiinulling the Inteq>retatioii8 of the Laws 
and Docisiojts founded tliereon of former (Jourts. It is a very unusual Pro(;etxUng for a 
Court tr) annul the Pi'ecedoiits it hn.s itself ('stablished, and sherc d^scistt^ is a well-known 
Maxim olwerved by (Vmrts of JjSW' in Englaml. A contrary Pra<itico would Iwwl to Con¬ 
fusion ill what i.s nlreniiy a Hufliciently complex System. The only proper Mo<Ie of 
lumulling a bad Prticetlont i.s by Appeal, if such be allowed, to a su{>erior Tribunal, or 
(Hud thiK is the CJou?*.se which should lie pursued in India) by a Rt‘]»reseiitatioii to those 
vesteil with Legislative Functions, pointing out the purticular Provisions of tlie Law • 
w'hieli it is (ionsidensl projior to annul or iiiodily. 

U. 1 am therefore, on all the above (irounds, of opinion that this Court .should not 
Uike upon itself iir»w to interpret the (xlstiiig Law in a Mariner different from that in 
which it has been iiiU*rprilled by jius.*eding Courts, and thereby, by Implication, declare 
that minujnms Decisions <luri!ig the last Kight(*on Veal's, in (.’uses of the gravest mid ino.st 
Kolomn Description, are bad in Law'. J would uphold the Pratrtice as it exists until 
corrected by cninpctent Authority ; an<l with this View', if the present Court rule that the 
IVactic(» i.s vicious ainl bad, and are iliercfore of opinion that the Law' on which it is 
founded shouhl be amended, a Repnsscntatioii .slioiild be made to Government under 
Seoti<»u 27, (Manse .3, Regulation XI11. of 1827, in order that tlie Subject may, if deemed 
e.^jiediont, be brouglit under the. Consideration of the Legislative Council of India. 

(Signed) J. P. WlLLOUOUBY. 

Mixute recorded by R llirrr Esq,, Puisne Judge. 

I fully adniif. tlie Force of tlie Arguiiuint brought forward by the Honourable the 
Chief Judge ; but, bound a.s 1 am to act acconling to what a]>pearN to be tlie Meaning of 
the Law, I must still adliere to the View' I beiuro recorded in Case No. fi2. before the 
Court ill Ai>ril 181?3. 

(Signed) B. Hutt. 

Mikute recorded by P. W. Le Gevt E.sq., Puisne Judge* 

After tlie elaborate Exaruiruition of the Que,«ition before us by the Honourable the 
Chief Judge, it is iieeilless for me to enter at any Length upon the Ai*gument8 whi<51i 
Jiejiius aildumi for tlie ujihohliiig the h.mg-established Practice of tliis Coui*t on this im¬ 
portant Point. 1 therefore content m^'self with recording iny Opinion, that an Interpreta¬ 
tion on Sivtion 21), Clause 3, of Regulation XIII. of 1827 shouhl be published, that 
it Ls legal for the Sudder Foujdarree Adawdut to remit a Case referred for Confirmation 
for taking further Evidence, wdieii it ap{x*ars necessary for tlie Ends of Justice so t^> do. 
A.S to an Alteration in the Law, na suggested by the Hououi*able the Cliief Judge, I 
rcvserve my Opinion until the Matter is regularly be&re ua 

(Signed) W. P. Le Gett. 

Minute reconled by G. Grant Esq., Acting Puiisne Judge. 

I must enter ray strongest Proftst against the re-opening of the Prosecution >in 
Jthis Case, a.s suggested by Mr. Ijo Oeyt. Such Procedure is, in my Opinion^ opposed to 
one of tho verj" first Principles of Justice, namely, that no Man sliall be tri^ twice for 
the same Gfftmce, and directly to the lU^^ationa 

The English Law so leans to the Bide of Mercy that a Blot in the Indictment, even 
after a Cose has gone to the Jury, is, I believe, generally &tal to the PrpeeiBtttion; 
certainly alw^ays so after Verdict. But without anting into the Disouseion of'fiicite 
nicer Refinements, it may be advanced without Fearof Contradiction that Jutttice — • 

lutd^ requires that there should be some definite Period or Sti^ of a Triad at the 

Prosecution shall not nominally to te reM)pQEied at the Measure or 

■''"■'tMcwing 



«o uttior Aoeo^ ^ enter on liis Defense 

"eir ' ehlga^Vi^jjF^ing' ilutt nkoy 

Pr d i e e ttri tte*^!^ ID^tlw £vtdonoe only 

agidiiit 'ti PtlNoner 'may be tok^ in the first instauee ; Half ki^ back, to be brought 
fermurd ndth a dtunning £ffect, when the Defenoe*havhig been iieard, and the Evidence 
IlCath^jpe tiiunmed np, it bos been tdntped to meet its strong **^oiuta. No Man cimid Ih> 
MKfo under sudi a SysteTH. ISvidenc^ which taken at the same Time wonhl have Iwen 
easr^ of Refutation and Exposure may when taken Piecemeal at long Intei vala Ixs quite 
umflaailabla Tliese and many others which it w'ould he Wjiste of Tiim^ to enumerate are 
Objh&ctions insuperable, in my Opinion, to a Trial oondut^ted on such li>ose PnuH]>le», • 

The Laws of our own Country, the Regulations enactetl for our Quitlaure in this, 
deblare that the Period at which a Prosecution closes shall bo hefi^ye a PrisDuor is put on 
•his Defence- Section 29. Claused, of Regulation XIV. of 1827 runs tims:—The 

Prisoiier shaU always be called on for his Defence after the Evidence for the V^'<wec\i- 
has been completed.*' But according to the View entertained by &lr. Co\ 1 
the Prosecution never closes! All the Forms required by Ijkm^ may have been gone 
through,—Prosecution, Defoneo, and Verdict,— and tho Prisoner fpossibly an innoernt Man) 
having be<m subjected to a long and harassing Trial, and snoc<‘>wfully mot tlu* (Miarges 
brought against him, be on the Point of being discharged, when ho is again thrown into 
Prison, and subjeetod afresh to all the Misery, Anxiety, and Suspense of a Trial, because 
aomobody has thought cjf some Evidence, not called for the l^roseenf ion, which might, 
possibly lend to a Conviction ; Evidence*, perhaps, suborned to su]q>ly an Omission, or 
meet some Objection pointed out by the Judge in his summing up. 'To my Jllind such 
a State of Things is frightful. 

Nemo his d**befc vexari is a humane Maxim, the Soundness of which boili Tltc'try and 
Practice have universally subscribed to in our own (Country ; and 1 for om^ eaniiot seo 
why a more stern or less ecpiitable Measure of Justice iJian that iiivolveil in it sliouhl b<- 
desdt otit. to the NntiA’cs of this. 

A Prisoner at the Bar of this Court against W’^hom the ( ?ourt considers that- the 
Evidence n/f. ihr. Ihieitrfl of A/w Trod will not justify a (%»!ivieti'ori stands virfually 
acquitted, ami eou’^equenlly to find him gxiilty by m^*ans of fn^nh l^\tdiniee taken, or 
other Law, and arljndgi! any Pnnrshnient on ttinh <'*>iivietitm, is f.o all Intents jind 
Purposes ^aihaneing the Si‘Titenee which the trying Authority was aulhori/.e:l to 

The Ends of Justiei', it is eorjti»nde<l, can be attaiutHl only by adopt ing the lhoe«w!uie 
advocated by Le Ceyt. Tin* Ends of Justice and the (.\>nvietif)n of a guilty l*art\ 
are Two very difiercTd. Tilings. It is quite clear that the latter tiiay Is- otily attairuiblt- 
by the <\>urs(‘ proposed. In the fjrcsent (TrLse it might be so, and iii many otlua's ; but in 
^nsitternig a Matter of this Nature tlie Question is not, 1 wouM submit, whether ati 
Offender here and there, escapes, but whether wo are ]»rrM^ef‘fl[Tig on rigJit and sound 
Principles. It is only by doing so that the Ends of Jtisfieeean be properly atfained. 
Sound Principles require tJiat a gJiiIty PiTson should be jiennittefi t.o eseapt' rather than 
his Conviction be* bjoiight about by improper M< ifis. A lle^gard for tin? Protection of the 
innocent, and the t^onsideratiou wJiieli is <*onsidered <lie- even t<i (he giiiKy, have reiidiTfs? 
it iiecfi.ssary to pn\si;ribt» certain lixed Itulcs for ilia comlneting of 'frials. An A4l!e'reiar<‘ 
to tliesi-^ may fre<piently <»[K.‘rat** as a Bar to the t V>iiviet ion of a J^trtv of Avhosc Cnih- 
no Doubt c-an be <*nler(;n7ied, but in th<» main they promo(ft (lu* tna* Ends of Justiee, and 
they cannot be dcijiurted frouk withoui. a Viftl.itioji ofbolh Law and Kight. 

If the Practice against whieli 1 am eou(ending is the corre*'t om*, a Session Jmlgct’;^ 
Autluiriiy i.s limitfMl to a wort of prelimijiai'y Investigation,-— tfj flu* Preparation of Cases 
to be tried by tlie Sudder Ffmjd.irrts; Afhiwlut; yet tin? Reguhd-ioiis tell us lliat In' ean 
acquit, and that, the Sudder Adawlut cannot make void Htich Acquittal ; that lie may j):i r. 
Setitcnce, and that tlie Sudder Adawlut cannot enhatu'e that Senb*m*e. I C4Mie(Mve that 
this Court has no trylurj Aufhoi'lii/'f*^h<dmn* .as Tr.ffunls flieir Fun'*^ion:- 

being liroiled to weigliing and coTisidering tlie Evidtueie sH ft*rfh on. ihf> Hmovd 

oftheTi'i<d. It i.s )>y Law ex]»re.ssly debarrcfl froju cnljaneing any SentencM! paHK«*tl by 
the lower C'ourt; anrl surely when it lias recorded an tlpinion that tho Evide.ni*.!* 
on the Record did not warrant a Conviction, it is to all Intents and Purposes an 
Enhancement of the Sentence to do anything by which the Acf|uittal and Discharge to 
whicli they have decrlored that tli#Accused was entitled are c;f»iivert(Hl into t^uivietion 
and Punishment. 

I maintain, however, that it is not oomjietcmt to the Session Judge betake lividence fi r 
Ui^.^Prqs<5Ctttion after a certain Stage in the Trials when a Prisoner has been asHurod tluxT- 
tne Prosecution has closed.^ and has been called on to defend Iiimself against the Evidt:nc' 

, titc^upon. rccK#rded. On no Principk? of Equity or gocxl Faith can further Evideuce bf 
in support of the Charge, wdiich must stand or fiill on the Evidence, so far m tli"^ 
Prosepqtiou is concerned, thereon on the Record. 

Tt, is. argued that there ore Precedents for the Practice which I am opposing. Admitting 
W the Doctrine, that a Judge who is under a fudcmii Obligation 

ami ReffukUioUy according to the best of his 
to appeii^ to Jum opjiostsd to both, beca^isc others have dorm 

tiliil »ach haji Pi^actice of the CouH ? A 
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few Oa963 can be adduced in supikyri of it. A Thunbi^iid^ X agaiillfft iir In. 1 m>^ 

many Ca^eB have the Court, in acquitting Brispnera of wlum OuUi no Doubt estkied, 
recorded tlieir Opinion, that the Court was constrain^' to acquit them,—becaim,.fi?om the 
Trial havin#' bf‘en 1>arlly conducted,—the Evidence of some material Witnesa ilbt'tekeii,---- 
a Confession not proved by the ath^ting Witnesses,—or other Irregularities, Onrisiwon, or 
Flaw,—a legal Convictioii could not* 1^ had? Wliy were these Cases not ali returaed 
for tho Omissions to l>o supplied, or the Irregularities rectified? Why were a Number of 
Prisonofj at Sholapoor, in a C^aso forwarded a few Weeks ago by the Judicial Oomnu:i^ 
Hif)nf‘r, acquitted, solely Ixicaiisf^ of a mere Blt»t in the Proccc^lings, solemn Affirmation 
required by the Itegulations JK)t having l>een administered to a Boy whose Evidence 
estalilisliod tho Guilt of the Aeeufw^d ? Why was tJjo C^iise not remande*!, with Instructions 
to the Sivssioii Judg^i to administer the Aliiriiiatitm and record the Boy’s Evidences do 
novo ? As I have said abov**, a 'riiousaiid Cases might, 1 imagine, be adduced, iunuslung 
Precedents for my View of the Law. 

It dr>(.vH not a}ij)ear to me that Clause S. Section 2f). of Regiihition XIIT. of 1827 
in any way wliab*ver aflects tfie Qucsti<»n. It simply gives tin’s Court Aiitliority to 
cjuise the < ’nminid .1 iidges to take Evidt-raie or make Inquiry on any Subject before it ; 
tluit is, 1 hold, l<'gil-iiii;it<*Iy before it. The (’ourt miglit liavt* a Case l^'fore it in which 
it was evidefit that ih<i Prisoner had been unlawfully ajqirtrheiuleil, was not subject to 
its .1 nrisdi<:;t.i<irn Odiild nut for S'liia* otii<*r Jleas-m bii ]eg?illy ]iro(vodt*d against. It 
could not, nmh’r < hr'emnstance.’-s sur^dy dlr<-(*l a Judgi> or ratu* to lake Ex'l^ 

*U'iin' J'nr tifr nm. And no inure c an it, 1 am i»f < »Yiinlon, direct fresh Evi«lonceto 

be taken in suj»|>oi't of a Pr<»si eiiti<yTi tdie Kvidenee for wliiuli llie lb*giiIatlons declared to 
//yov hmf yoY-’/’ho/.v/// rauhjili'fvtL d’he <'ir-c' for the ihuscMition hi not in fact befr^re 
tin; I V>nrk save iis it strmdN iui the. IZrfyn'*! aj thr Trhfh 

W’ith all rluu* Deforemie those Judges wJai liave sanctioneil (In* Procedure m w iincler 
1 )jsenM.si< m, to j’e-<q»en, witli tlie v ii;w to strengthening tint Cast* for the Prosecution, a 
i/riniiiial ( Jiro-ge on wliicli Sentenet* has bee.n ]>a.ssi*d alter liearin tho is tliivctly 

op]h>ii»id to every J*i*ineiplo of Equity and gtaxl Faith. 

(Signed) G. Gu.vnt. 


dlie Court resolv^es, tint it is competent to the Sudiler I’niiidaii' Adawbat, unrk-r 
(Manse rk Sec’tioji 20. Ucoilation \ IIl. of 1S27, to remil a (.-ase nde: rt d t* • il for C’on* 
iirmatJon, in ord'.M- t hat fm-t hei* Kviflonce. may be taken fur the Pro.-;*. enti<m, wlicn such 
Ih'or'edun* jippears nee\“’.sa!'y for (he Piuls of Jns(i<*e,. 

MMh.s Ih.'Sfilnt'on ti> be puMi^lJetl a.; mi Irit.erpret:itio;i. Tin t’o'ii't fi!rl.h« ]' i-fsolves, tdint 
the Proceedings be* laiti Indore (Jovernineni, with their P.ee'niuii n i;it ion I fial 11 n* 
b*‘ bi'ouglit to tlie Notice of the Legislative ( oiincil uf India., with a \iv\\ (•* an Altir- 
ati<ui of the Jatw. ifsucli is lam.sidcMed nei'essarv. 

The (Miief .fudge witljdraw.s. 

MMie Cas<; lo r<‘main under (V'u.sidoraLioii. 


Pesiiined (V)nsidtn*atioii of ibe Two Petitions from 
brdbn; the (*ourt on th(* 2lith Augii.sfc 1 S Id). 


tlio above-named Prisoners, last 


Ties! 
on (he 


im(‘d Cotisideraiion cd'the I'elitioii of Jlungya bin 
1st Sejdember liildi. 

Under Consideration. 


Limbajee, 


hist befav the Court 


Kiielosiin' 2 in No. 110. 

IVllNTTK by th<‘ ITonourable the OoviaiNOR, ilatetl 1 I tli October. 

i\s this Question involve < a general Prineiple of Proeediiro, I think it rthould be 
submitted on its Mts-its to tla* Cosenmient of India, who may see lit to refer it for the 
1'onsideral i m of t he laiw (^t)iuini‘^.'«iou. 

'The lhaet ie(* whieh, long eontimied, the Sudder Adawlufc have now upheld by the 
Authority of nu hiterpri 1 ation. may perhaps be opposedi to the strict LettiU’ of our 
-Regulatiou.s, but I liave ofteti had (>pportuTiities of seeing the good Klftud. of it, and I 
coiisid<o- it. far bi-ttcr suited to the existing State of Society in India Uian the more refined 
System of Proeedure whicli obtains hi Engliiinl. 

(Signed) L. R Reid. 


, •Enclosiwe o in Ng. 119. 

Mixuti'. by the Ilonoiu’able Mr. WlLLOtrcHUV, dated loth October. 

T concur in this Question being refen’ed for tlie Considemtion of the Government of 
India ; and tor my Sentiineiits <m tho Subject I beg to refer to the Opinion I have recorded 
lUH Ollleiuting Chief Justice of tho Sudder Dewanee and Sudder Foiydaree Ada\ii?^lut 
accompanying this Reference. ... 

CSigned) J. P. Wuxptroi^^ . 







Mr. Bijbrii’’ Atted l^TlsH Oi^fcober. 
it appeal'd to me, a^ cleitriliy ably stated in tiie Opbuon 
tbe Chief Judge. Tlie op|>oaite View of the Question is also very ably argued 
try Mr. Gmnt. Considering the Extent to which tke Practiiv of taking fiwli EvifIcnuHj in 
supported by Precedent, the Doubts which have been raised sia to its LognUty can only, 
l^thiiiA* be satisfactorily disjioiscd of by tl e llefercnce to the dt»vonnnent of India now 
propd^ed ly tlie Honourable President. 

I,-incline at the s/uiie Time to the Opinion that there is somothiiig r<'i>iigiiaut to tJ^e 
Moxiiiis of liritisli Justice in takisig fresh Evitlenee after the Trial has Ikm u closed, with 
a view to OoQ\ iction of the IVisom v. The same Objeidion t<» thiit (*out‘se wimld not 
exist if retpiin^d lv» detenu in e rt%'?iriling a Mituralion of the Sentoiiee* It is thendbro 

• for Considerati<ui wlietlu-r the (V>m])efem'y to oilier the itt'-investiij:ati(»n of an\ particuLir 
Points miglit iioi^ be rc'^evved under eerlain Limitations, in jn't^fereuec to its h^'ing abso¬ 
lutely debarred. A U(*\v Trial can lie ord^Tcil wlieiji then" arc .sutruaenl Reasons j\ij- it; 

* but hi such (.Mse the Ilo-investiijfation must be entji\*]y do uiivo, and not partial as to 
particular OiuUsions or DetVjcls in (he fornier JVoceedimjs. 

• ” (Sigued'l D. A. 13LANK 


No. 120. 

Mintte by the Honourable C. II. Ca.meuon, dated 12th Fc'bniarv 1817. 

C.i<*of Hunjii;:! !iin liiiii’Kij.v ami ;>'lialja I'niS li oltTl'IU’C tl’llin lidiulinv lllin^'S 

fcro Uapii.M). yg Y(.,.y inijioi tiiDt QiK'stion ol‘ ('riniiiia) Pro- 

ceilurc,-viz., wlu'lhcr, wlu*n tljc C.-tsc for the rroscculion lias and tin* 

PrisoniT liecn called on for liis Dfi'cnco, and Sentence lias la'c-n ]>assed by tlie 
Court which tried him, the Superior (.-ourt to which the Sent%*nee is referred 
for CoTifinnafion ouj>hl to be ]iennitted to direct that fi'esh Kvidmice Icir tin- 
Proseention shall be taken. 

It seeui> tf» be < )ne of those (Questions wliicdi do not- :i(bnit of* a rijjorous 
Selection. ‘The P.nglish (hitninal Procedure abhors siieh a Praetiec. Put the 
Pluglish Criminal Procedure U, I tliink, in «’eneral, unreasonably iiivuuralih! to 
the Pri.soner. In this Particular, however, 1 am disposed te> think that it is no 
more than reasonably lenient to him. 

If the Que.stioii bo put, Sltouhl a Pri.soner be tried twice for tbe same 
Offence?—all Teg■i•^l<•ltors and all .S^stetus seem to afiree in answerinj^, that he 
should not. It is, however, iindtaiiulde that b\' .such a (.'ourse tiie Kseupe of a 
guilty Man might liere nml there be prevt nteii. 

Taking f()r granted the, Princijile that a Prisoner si.ouhl not be tried twie<‘ 
for the same Offence, it seems to me to follow tliat the SujHaior (.kmrt ought 
not to have the Power of din-cting liesh Kvidi uee to be reeeived for the I’rose- 
cutiou, when a Sentence is relerred to it h<r (.ioniiiniation. 

The proper Object of such a iJefi renee i.s to tusure a correct Decision upon 
the I'2videnec which has been reeeived. • 

I<lo not rec'ommend that we should now' legislate ujion this insulated Ques¬ 
tion. Therc^ is now Indbre the Council a Proposition of mine, that the Taw 
Commission should be directed to preparo a Sc-hcine of Pleading and Pm- 
cedure, and a Sed of Forms of Indictment adapted to the Definitions of ('rimes 
in the Penal Coilc. • 

The important (Question submitted tons by the Bombay (iovennneut will of 
COur.se be deeided in sueli a SeJieme of Proeedure, and it. w ill be considered innc'li 
more maturely by the I,.aw Ctommission, and inueli more satisfactorily, as 
Part of a wdioJc, than if the Tc*gi.slative (Jouncil were now to underLake the 
Settlement of it. 

The late Governor of Bombay recommends a Reference of the Subject to the; 
Law Commis.sion. 

, (Signed) C. II, CAMEnoN. 


No. 121. 

Minutb by the Honourable F. Miixett, dated 23d February lfi47- 
Ibci-e is a great difference between the Constitution and Procedure of the 
Co^^n^s Criminal Courts in the Presidency of Bombay, and those of the 
Crimiiia! Ootttts in tbe other Prcsidendafi; 

(£63.) 3 O S 



In the Bombay Courts the^European aH» 

upon the Guilt or Innocence of the Accused; and in case of Convictum rpasses 
Sentence, postponing Execution of such Srotcnces as invoive high D^greCis of 
Punishment until confirmed by the Sudder Poujadaree Adawlut. 

In the Bengal and Madras Courts the Sessions Judge sits with a Mahocnedan 
Law Officer, and when he disapproves of the Futwa given by the latter as to 
.t or Innocence ^m mnciirrence with theXaw 

lie convicts the 

.., -- Imprisonment --_ , 

refers the Case fi)r the Decision of the Sudder Court. 

In the abovd Remarks 1 rncaO to state^ generally the Constitution and 
Practice of the Courts in the Three Presidencies, There arc Exceptions, but not * 
of imu^h Importance in considering the present Question. 

In all the Presidencies it has been the Practice of the Sudder Court in 
referred '^rrials to remit the Case to the lower Court for further Evidence, Avhere 
they deemed such a (course necessary. In Bengal the Sessions Judge, after 
taking additional Evidence for the Prosecution, calls on the Prisoner Ibr hia 

irtlier Defence ; and such I presume is the Course in the other Presidencies. 

I am inclined to agrt'C with Mr. Cameron, that the Practice is ol)jeetionable 
on general Principles, though I think, with reference to their different Proce¬ 
dures, the Objection applies less to the Bengal and Madras Courts tlian to 
those of Bombay. 

Ill all flic Presidencies the Sessions Judge may adjourn Proceedings in a 
Trial when any Witnesses suniinoned have failed to atUmd, or further Kvidt'nce 
may be considered necessary, 'riiere is therefore the less Reason why the 
Superior (Courts should possess the Power of directing fresh Evidence to be 
taken for the Prosecution. No Pains should be spared to make the Trial 
complete. Vesting in the superior andVeviewing C’ourl a Power to call for 
further Evidence must have some Tcmdency to introduce Carelessness in the 
Proceedings of the Court trying tlie Case. 

Mr. (Cameron’s Proposition that the Law (lloinmisslon should be employed 
in the Pre])iinition of a Scheme of Procedure to follow the Penal Coile lias 
not yet been considered. I can therefore tmly say, that as at jirest nt advised 
I think it is the most useful Purpose to which their Labours could be applied. 

With wsueh a Measure in ]>rospt‘ct, I deem it umulvisable to legislate upon the 
Point under reference. 

(Signed) F. Millivit. 


No. 122. 

Mincti: bv the Honourable Sir T. 11. Maudock Knight, dated 15th March 

1817. 

''Pile Judges of the Court having themselves disposed of the Question foi; the 
present, il may not be advisable for us to take up the Subject but as a Part of 
one general Legislation. 

The Practice of all the Sudder Courts ought to correspond on a Point of so 
much Importance to the even Administration of Justic e as that now brought to 
our Notice. 


(Signed) T. II. Maduock. 


No. 12a. 

The Indian Law Commissioneus to G. A. Bushby Esq. 

Indian Law Commissioners Office, 
Sir, 5th November 1816. 

Wmi reference to your Letter under Date the 15th August last, we havt 
tljc Honour to transmit to you, for the Purpose of being laid before the Honour¬ 
able the President in Council, Six printed Copies of our Report upon the Penal 
Code. The ivst will be retained by the Printer, to be disposed of under, your 
Instructions, 

2. Wc have prepared a Postscript to the Report, referring to sonic Modifica¬ 
tions of the Law of England recommended by llcr Majesty^s Coinmis^iioners for 
revising and consolidating the Criminal Law, in tlicir Second Report, whidh h&s 
been lately received, whiclf will be printed and laid before Government without 



. m 

M«ii|^eeclicioft %i9 t» aome of tliem 

irftwof JBo^uyt sited dxaet CdnftMinitjr with the Fko* 
Vislona of 'the Peoel Code on the Pointe to which they relate, and are ifoonded 
upon the Reasrating' of the Indian Law Commisaionera in the Notes to the 
Code, ai^ some others are Approximations th the Rules of Use Code, 
y * ^ We have, &c. 

(Signed) C. H. Cameron. 

D. Elliot. 


No. 124. 

D. Elliot Esq. to G. A, Busbby Esq. 

Indian Law Commissioners Office, 
Sir, 26th NovcmlK'r 181(i. 

I HAVE tlie Honour to transmit to you herewith Six printed Copies of the 
Postscript to the Report upon tlie Penal Code, adverted to in the Letter 
addressed to you under Date the 5th instant. ^ 

* I have, Ac. 

(Sifm^d) I>. Ei4.iot, 

Member of the Indian Law Commission. 


No. 125. 

Minute by the Hononrable C. fl. Cameron, dated 1.3th November 1846. 


Ilt'porr of tl. 
Penal Co<l«;. 


ConiiiiiK.Nioii on the 


I have this Report, and fully approve 

of it^. Hut I think it ought to be Known 
to iny Colleagues and to the Horne Authorities that the great l^aliour 
which bus heen bestowed upon it, and tire great Merit whieli in nry Opinion 
it po.s\scsscs, are Mr. Elliot’s, and his onl^". The Report is entirety his 
Coniposition ; and all the Assistance I liave rendered him has consisted in dis¬ 
cussing with him the various Subjects of which it treats, and in occasionally 
suggesting Additions, Ib'trenchincnts, or Corrections. I'lic Report apjrears to 
inc to sl)o\v decisively that the Chapters ol’the Ptmal Code which arc examined 
in it have passed successfully through that Ordeal to which they hav'e been 
very properly subjected; I mean, the Criticisms of the Judges of the Supreme 
and iSudder Courts, and other high Funelionaries of the Presidencits and 
Mofussil; and I have no Hesitation in reconuiieiuling that tJicse CMiapters 
should be substituted in the Mofussil for all the existing Law on llie Subject. 
The Bombay Ciovernment has more tlian f»:icc asked for the IViuiI (.*ode, and, 
according to the Charter Act, vre ought either to give them wluit they ask tor 
or to assign Reasons ibr the Rcfu.sid. If it is thought desirable not at once 
to change the Law throughout the whole of India, Bombay offers it.sclf, by the 
Mot!lth of its Government, to take the Lead in this great Improvement. 

With regard to the Pre.sidencies, I do not at present make tiny Recom¬ 
mendation; I reserve myself until it shall be decided whetlier we are to go on 
with Two Systems of Law whose Defects are of an opposite Kind,— one Sort 
administered by Judges who have been trained in Juri.^'prudeiicc, the other by 
Judges who want that Preparation,—or whether we are to have One System for 
British India, fiaincd according to the best Lights of the pre.^ent Day, and to 
place at the Head of the Judicial Establishment which is to administer that 
System the Men who have had the regular Education of profi?s.sional Law'yers, 
associated in one and the same Court with the Men who have had most 
Experience of the Laws and Usages of the several Native Races who inhabit 
this Peninsula. 

1 When I arrived in this Country, and endeavoured to take a Survey of the 
vast Field of Lc^slation which Parliament had marked out for the Law (^’om- 
nsi^sion, with a view to devise a regular Plan f<>r its Proceedings, 1 felt slron^y 
impressed with the Expediency of beginning with the Presidency Towns. 1 
thought that by abolishing all those Technicalities of English Law and Proce- 
which are not the technical Forms of any really useful Principles, and by 
unitmg in One Court of original Jurisdiction all those Powers which Experience 
h|^s i^hown to be in that Variety of Courts and System wiiich has 

aprqiig up without any geneml Design in England* we should be able to 
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produce « Scheme of Judicature udtieh* ' betotf Ihuacd by Sel^ ;&om the 
^eatest Variety of long-tried MatcaiaU, wculd probably oe the best^ that h^ 
ever existed, and would of course afford the best Model for Imitation in 
reforming the Courts of the Mofussil. 

But hji\ ing V>ecn foiled in every* Attempt to make Progress in this Direetion, 
1 am now disposed to recommend that every Improvement which'we may 
desire to introduce into India should be introduced into the Mofussil. 

It is true that Bonihay has been a partial Exception to the general 
llcsistance* which the .Tuciges of the Su- 
pix-wic Courts have ft It it tlieir Duty to 
offer to the Inntjvaf ions of the Eaw Com¬ 
mission. Sir John Awdry declared himself 
ready to administer tlie I’enal Code ; and 
Sir Erskiue Perjy is prepared to do that, 
and also to preside in a Civil Court framed 
upon the Plan sugg<;sted l»y the Law Com¬ 
mission. But the Chief Justices at Bombay 
have liilherto»takcii a different I^inc, and Sir David Pollock has sa recently 
arrived tlmt it would scarcely be fair to address to him a Question which he 
could not answer without a careful Perusal of so long and elaborate a Document 


• Note, I ncpd IwiPfllj' azy that I am not pre- 

frurnin^ tc» imputf* IlliiiiU' to th<? Judjcfu «t‘ thi* Sfl- 

jflvtnf Courts^. 1 «jf fouitsc* thiuk thfiii in wror, a.^ 
] think the* (.?oinjrjiiHhifm in theUif^ht; hut as I 
oni surr their Jh'si.staneL* 18 cofiHcieiitiouar it fi'ouid 
be the hipchedt Arro"ani;e in me to expect that they 
Hhimlii waive thnr Ohjec-tioiis. 1 Din\ mpiition that 
Sir K. It>an and Sir IS Malkin used In think fuvour- 
ab!\ of tin* IViinl (.’ixlr whiUi it was in propTe»s« 
iiiul iil.si} thjt they thoiji^'ht u Ihir Trial -aiiould he 
pi veil to the BulHirdiruu: C.'riminal Court pi-opobed 
h} tho LjlW Coiuinis^ion. 


as the Penal ('ode. 

' Under all the Circiirnstanccs of llie Case, the practical Measure I recommend 
is, that wc sljould accede to the Rc<iuest of the fiovernment of Bombay, so far 
as to prepare an Act embodying those Sectioius of tlie Penal t'ode which form 
tliC Subject of flic Ijaw (’orinnission’s Hcjiort, and enacting tlicm for the Presi- 
denev of Ifombay, except the loc‘al Ijimits of the Judicature of llie Supreme 
(!ourt; and I would at the same 'i'ime suggest, that the Law Coimnission be 
direel.od to pre pare a Scheme of Ple ading‘and Proecalure, and a Set of Forms 
of Indiefment, adapted to the Definitions of Crimes eontaiiu'd in those Sections 
of the (.kale. We might fix the Se<-<ind Ueading <>l' the Act al so distant a 
Date as to admit of this Seheme of Pleading and Proceilure heing ])r('])arccl, 
embodied in an Act, and read a First l ime, so as to be reanly for the Scc’ontl 
ileading Jtt the same Time with the Portion of the ('ode to whii-h they relate. 

(Signed) C. II, Caml'Uon. 


No. 12(i. 

MixuTK by th(‘ IIonouraL'lc Sir T. II. Maddock, dated 2-lth February 1847- 

,.r (Ilf r,:iw loinmissiou im the I iiAVK in tlic first place to apeilogizc to my 
prt>i>.>si-a ixiui Ckilleagues for iiiy long Dctentieiii of these 

J’apers, -wliiedi have been with me for upwards of 'I’hrcc Months. 

I'Jie Subjeet to bo considered is one so extensive and important, and the 
I’ro)iositiou of my Honourable Col league', Mr. Cameron, that we should at once 
prepare an Act (or Bombay embodying those Sectieins of the Penal Code which 
are the Subjeet of the Report c»f the laiw Commission, appeared to me to 
retpiire suedi inafurc Deliberation, that I was from Time to Time induced to 
defiv the Consideration of the Papers, in hopes of finding Leisure, which 1 have 
ne*t yet found, for fliet Purpose. 

But as 1 now find that the Consideration of another Question, arising out of 
u Re 'ference from file (jovcrmueiit of Bombay, is likely to be suspendeel till we 
can eouK' to a Resolution on that Part of Mr. Cameron’s Proposition which- 
relates to tlie Eniployinent of the Law Commission in the Preparation of a 
System of Procedure to accompany the Code, I will no longer detain the Papers, 
witli a view to deciding whether 1 can concur with my Colltxigue in the 
pleasure which ho proposes of making certain Chapters of the Penal Code Lav 
• in the Bomliaa- I’rcsiuency out of the Jurisdiction of Her Majesty’s Supreme 
(jiourU and there alone. At present I entertain serious Doubts of the Expe¬ 
diency of such a Course of partial Legislation with respect to a Code of LafV 
intended for universal Apjilication. But I can have no Hesitation about the 
Propriety of preparing a System of Procedure intended to form Part of the 
Code whenever it may become Law, and I am willing to give immediate 
Instructions to the Law Commission to that Effect. But I would wish to 
defer publishing the selected Chapters, with the Form of Broccdtire 
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aivl i4c«eidb;:-0ii iae 
our Adoption* 


( Asai 3 
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AtH, till i^ ^essi deliberate o^ the 'wbolo Measare> 
iSxp^ency^of Flan ceobmmendcd hy Mr. Cauierou fix 


(Signed) T. H. Maodock. 


No. 127. 


Minute by the Honourable F. Miixett, dated 12th March 1847. ‘ 


Report of tbe Lav Comniiseion on the 
jPeual Code. 


1 HAVE read this very able lieport of the Law 
Commission on the principal Chapters of the 
Penal Code with great Interest, and 1 may add ’ivith the highest Satislaetion 
also. 

After a careful Revision of these Chapters, witli rcft'ixmce to the Criticisms 
received from the public Functionaries in the several Presidencies, to the Reports 
of the Commissioners on the Enj;lisli Criminal l.^aw, and to other Penal ('odes. 


the Comyiissioncrs submit it as their dclihcrate (Ipiniou that this Portion of 
the Code “ is sufUcieiitly complete, and, with such slight Modifications us they 
have suggested, fit to be acted upon; and that if it be brought into operation 
‘‘ it ma 3 ^ be reasonably expected to work an important Improvement in tlie 
Administration of Criminal Justice.” 

In the Expectation that the Report on the remaining Chapters will not he 
less favourable, we have thus a fair Ground for anticipating that tlio Cknintiy 
will at no distant Period experience the lleiiefit of un entire ('ode of IViial Law, 
and that the vast Labour and great Expense attending its Preparation will not 
have been fruitles.s. 

When the Report of the remaining Chapters is reec'ived, if it prove generally 
favourable, I think tlie best Course will be to republish the (aale, with suelt tif 
the proposed Amendments as we may del ermine to n<lopt, aecomTianving it. widi 
the Draft of a Law, to be road a Second Time afier a considerable Inlerval, 
en.'xcting Unit the taxde shall come into operation througlioul the Mofussil of 
the Three! Presidencies on a certain Date; ainl I would suggest that (Copies 
of the Law Commission Reports be sent at the same 'I’ime to the subonliiiate 
Governments, for Distribution among sucdi public Functionaries as were before 
requested to give their Opinions on the Code. 

I propose this Method of enacting the whole Code at on<*<x bec ause suc h is 
the mutual Relation of its Ikirts that I lear it would he veay diflieult to make 
any Portion of it complete in itself; and the Delay oeeasione<l would lie of 
colnparativcU' little Imp wlanee. And I wriuld not limit the Ofieration oftlie 
Code to the Mofussil of Rv>iiib:iy, because if I con.siden'd it suitalile to that 
Part/)f British India I should coTisi<lor it equally suitable to the Mc^fussil of 
the other Ihesidcncies, where, indeed, iJL is more required than in Bombay. 

The Kcfisons assigned by Mr. Cameron for not making at jirescnt any Reconi- 
meirdation in respect of the Presidencies have great Weiglit, and tliis is a Ikirt 
of the Subject wliich requires more Consideration. 

With regard to the Preparation of a Sclicrne of Pleading and Procedtire, with 
Forms of Indictment, adapted to the Provisions of the (;odc, I continue of the 
Opinion I expressed in my Minute of the 23d ultimo, that the laiw (.Joniniissioii 
would be most usefully employed in that Maimer after the Completion of tlic 
further Report on the Code. 

I concur, however, with the Commission, that the Code ** might be brought 
“ into operation in the Company’s Courts with little, if an\% Alteration of Prc)- 
cedurc, with the Help of a few plain and simple Directions as to the Manner 
of laying the Charges, and some Rules to define the Offences falling to the 
Jurisdiction of the several Courts with reference to the Punislimeiits they 
are respectively authorized to inflictand therefore, if tlie Scheme of Pro¬ 
cedure should be delayed by unforeseen Accidents, it would not in my Opinicfti 
be necessary to postpone the Operation of the Code on that Account. A few 
Rules and. Directions would suffice as a temporary Substitute. 


(Signed) F. Milixtt. 
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No. 128. ' 

G. A. Busbbt Esq. to the Imoun Law Cc^MMusKmEBS. 

Gentlemen, Fort William, 20th March' 1847. 

The President in Council has hpd under Consideration your very able Report 
and Postscript on the principal Chapters of the proposed Penal Code,* dated 
respectively the 23d July ana the .5th November last. 

2. Copies of your Report and Postscript will be forwarded to the Honour¬ 
able the Judges of Her Majesty’s Supreme Courts at the several Presidendes, 
lor. their Consideration. 

3. The Governments of the several Presidencies will also be furnished with ’ 
Copies for Distribution among such of the public Functionaries as were before ^ 
requested to give their Opinion on the Code, and whose Observ’ations are ' 
noticed in your Report. 

4. The Prosid(!nt in Coundl is desirous that on the Completion of your 
Report on the remaining Chapters of the Co<lc you should direct your early 
Attention to the Preparation of a Scheme of Pleading and Procedure, with 
Forms of Indictment adapted to the Provisions of the Code. 

I have, &c. 

( Signed) G . A. Bushbv, 

Secretary to the Government of India. 


‘‘ToFtirtWilUani, 4 
FortSi. Cieorgt*,3 


No. 129 . 

The Goveknment of India to the Judges of the Supreme Court at Fort William 
(No. I 89 .), Fort St. George (No. 246.), Bombay (No. 24".) 

Honourable Sirs, • Fort William, 20th March 184/. 

W'l; have the I lononr to transmit for your (bnsidcration the accompanying 
printed Copies* of the. Report of the Indian Law Commissioners on the prin¬ 
cipal Chapters of the projwsed Penal Code. 

We have, &c. 

(Signed) T. II. Maddock. 

F. Miixett. 


No. 130. 

G. a. Busnnv Ksq. to SKcitHTAttY to Goveunmiwt of Bengal (No. 185.), Fort 
St. George (No. 226.), Bombay (No. 210), Nortii-western Provinces 
(No. 248.) 


JI flit« llcputy 
<iovi*rnor. 

’M. N. tlw Goviiriiur in 
rouiii'il. 

II. tlu' Oovernor in 

H. the lx Governor. 

* lioiipnl, 2 Copiea. 
Miulras. 4 

Ai?ro. 2 „ 
Deputy Governor. 
C'loverniiu'ut of Fori 
St. Georiye. 
Gtwerniueut of 
Dotnhay. ' 

I .it*ul.»li«vefnor. 

t Bvnifol, 200 

Fort St George. lf>0 
Bomliuy, 100 

N.W.i^roviuccb - JiiO 


Sir, Fori William, 20th March 184". 

I AM directed by the President in Council to rcipicst that you will submit 
for the Consideration uf llic the accompanying* „ 

printed Copies of the Report of the Indian T>nw Commissioners on the principal 
Chapters of the projioscd Penal Code, with the Request of his Honour in 
Council to be favoured with the Sentiments of the on this 

imjiprtant Subject. 

2. I am at the same Time diivclcd to transmit to you, for Distribution 
among the public Functionaries who were before consulted, the accompanyingt 
additional printed Copies of the above Report. 

I have, &c. 

■ (Signed) G. A. Bcshby, 

Secretary to the Government of India. 


No. 131. 


(No. 444, Legislative.) 

G. A. Bushby Esq. to H. M. Elliot Esq. 


Sir, Fort William, 22d May 1847. , 

I AM directed by the President in Council to request you will plc^ before , 
fhe Right Honourable the Governor General the accompanying Copy of a 



I «77 ; 


Despatch* this Day addressed to the Honourable the Court of Directors, 
toother with a printM Copy of a Report dated 28d July, and 'a Postscript to the 
same, dated dtfa November 1846, furnished by the Inaian Law Commissioners, 
with reference to the Draft Pensd Code; also Copies of the Minutesf which 
have been recorded by the President, and bjf the llonourablc Messrs. Millctt 
and Cameron. 

2. I am at the some Time directed to fi»rward Copies of a Conununiention 
from the Government of Bombay, dated 4th November last, No.^3, with its 
Enclosures, and of the Minutes, as jwr Martini, which were recorded thbreou, 
referred to in Paragraph 2 of the Letter to the Court of Directors. 

1 have, &c. 

• (Signed) G. A. Busnuv, 

Secretary to Government of India. 

No. 132. 

llEsoLUTtON respecting proposed 'I'iianslation. 

Fort William, Home Department, Legislative, 20th November 1847- 


* So. noi'is*:. 
tlUtv) aau Mav IS 17. 
f Alimtir by ibf llup, 
Mr. Cameron, tlatfd 
l.'ith Nov. 

MintUe the lion 
Str Korlvrl Mml;i»*ch* 
<liii4xl iilh IR47. 
Minute bv the lion. 
Mr. Millett. (hilttl 
ISbh MAn li imr 

X Minnte !>y the Ibut 
Mr. t'uineron, dated 
12th Febnuin 1847, 
Minute b> Uie lion. 
Mr. Mtilell ihited 
F**bnwir\ 

Minute by tlie lion. 
Sir llcrlKTt MrulUiu U^ 

ilttUHl 1 fiih Marrh 
ISI7. 


Rend Despatch from the Honourable the Court of Directors, No. 9. of 1847, 
dated 15th September, relative to the Penal Code. 

The President in Council remarks, that the Law CommissioiK rs, in llu ir 
Keport dated I4th October 1837, recommended that llie Native Pojnilation 
should with a.s little Delay as possible be furnished with e^-ood Versions in their 
own Langiiny:e of the Penal Code, if the Government should bo ilisposod lo 
adopt it. 'fhey noticed that in their Opinion such Ven'sions could be product d 
only by the combined Labours of enliglitened Kuropeaiis and Native s, and lhal 
it M'as not probable that Men comjietent to exeeute all the Translations which 
will be required would be found in any single Province of India. 

The Honourable (.oiirt suggest, in Paragraph 5 ol' the above Letter, that 
some Portion of the Chxlc may be carefully translated into One or more f)f llu' 
Native Languages, and direct that Copies of the 'rranshilions be forwanled lo 
the Coiiit. 

'’Pile President in Council Avould, in pursuance of tlie Instriiclions of the 
Honourable Court, select for IVanslation Chapter Will., “Of ()fren.<*cs 
afleeting the llumaii Body,” and Chapter III., “ General Exceptions.'* Il sfiall 
be hereafter determined under what Arrangement the I'ranslation shall be 
undertaken. 

Ordered, that the Pajx;rs be brought up for further ( 'Onsidcration, on ihc 
Arrival of the Governor General at the Pn^sidency. 


No. *133. 

lU:soLUTioN respeerting proposed 'J"u.4nslai'J()N. 

Fort William, Home Department, Legislative, 21th December 1847 

Read again the Resolution of the President in Council, dated the 2()Lh ult imo, 
resjxjcting the proposed Translation into One or more of* the Native Lunguirges 
of a Portion of the Penal Code. • 

Resolution.—In consideration of the eminent Actiulreincnts of Mr. II. M. 
Elliot, the Governor General in Council is pleased to select that Gentleman to 
superintend, in communication wnth the Law’ Commission, an Oordoo 'Pransla- 
tion of the Two Chapters of the Penal Code noticed in the 3d Paragraph of tin 
above Resolution. 

Ordered, that Mr. Elliot be informed accordingly, and b(‘ fumisbc'd with 
tjic requisite Documents, with Authority to engage temporarily such Native 
Assistants as he may consider necessary, charging lor the Expense in a contin¬ 
gent Bill. 

Ordered, further, that the Law Commission be informed of thi.s Arrange¬ 
ment, aSd be requested to afford Mn Elliot all tbc Aid in their Power in the 
Undertaking intrusted to his Superintendence, in communication with the 
Commission. 


3 P 


{26a) 



( 476 ) 


No. 134. 

G. A. Bushbt Esq. to U. M. Eluot Esq. 

Sir, Fort William, 24tl» December 1847. 

With reference to a Ilecomipendation of the Law Commission, that the 
Nnti\c IVipulation should bo furnished eventually with good Versions in their 
own Language of the Penal Code prepared in that Commission, the Honour¬ 
able the. Court of Directors have desirctl that a Portion of the Code be care¬ 
fully translated into One or more of the Native Languages; and the President 
in Cbutu.il having recently selected for Translation Chapter XVIII. “ Of 
Olfenees afleeting tlu‘ Human Btrdy," and Chapter III., “General Excep¬ 
tions,” I tini direeted to aajnaint you, that in consideration of your eminent 
Ac(iuirements the (ioveruor General in Council has Iteeu pleased to select you' 
to superintend, in communication with the Law Commission, an Oordoo 
TVanslalion of tliese (diapters. 

2. I'or tlii-. l’m)) 0 '>o 1 am directed to transmit to you a Copy of the Penal 
I’nrjKrai.i. ;> (,!ode, togclbcr with Copies of the Papers noted on the Margin*, and to autho- 

fSrrlrt tizc you to entertain temporarily such Native Assistants as you may consider 

N'l. II (in,s47, necessary to assist you iu the Work, charging for the Expense in a contingent 

Bill. 

3. A (a>])y of tills Letter w^l he sent to the Commission, with a 

Uei|iiest that they will allbnl you all the Aid in their J’owcr in the Under¬ 
taking intrusted to your SuperiiiU-ndcncc in communication witli the Com- 

‘ I have. &c. 

(Signed) G. A. Brsiniv, 
Secretary to (Joverniuent of India. 


1 '.til . 

Pltioii, 2Httl No- 


Xo. 

(i. A. Ursiinv Kn(|. to tlio I.noian Law (.’o.mminsio.sI'R'i. 

([[oitu* DcpintiiK'iit, alive, No. SiM ). 

(ieiitleiuen, Fort W'illiani, 2ltli Leceuiber lsl7* 

I (liiccU'd to Iransmil, tor \x>iir Inliirniatiou, a ('c'py of iiiy LetttM' of thi'- 
ntc (o Mr. 11. ]\I. Flliot, reN|H‘ctiiii»' am Oonloo'IVaii-lalion of a Portion ot 
• 01 * IV’iial <’oilv, nml to oonvey tiu' of the (iowrnor Ciriieral in 

Cou/u-iL tbal you will luue the i;(K>(hu'.ss to alVonI to that Ciciitlenian all the 
Aid ill your Power iu the I'U(Urtakini»‘ which his Lordship iu L'ouneil has been 
pleased to intruNt to his Superintendence in coimnuniciituni with tin* Law 

t « _! . .: .. 


1 ): 

th 


(’onunissioii. 


1 liave, Arc. 


(Signed) G. A. Pusmo, 
Sccrctarv to the (lovcniuicut of India. 


iXo. 

^ H. M. Ih.LtoT Es(|. to G. Risur.v lvs(j. 

Sir, ^ Fort W'illiain, 12th February 1848. 

I Tin; to acknowledge the Receipt of your I.otter Xo. 821, dated 24th 
Deccuiher, inforniing* lue that the Ilonounihlii Court of Directors have desired 
that a Portion of the Penal (kulc be earefully translated, and communicating 
in Vi'i'y Mattering 'l\-rms the S(‘leetiou of me by the Governor General in 
(Council to siijierinteiid a I'raiislation of Chapters III. and XVIIL into the 
Oovdoo Ijanguagc. 

2> I hav<' employed myself during the past Month in endeavouring to cart;y 
into ctleei tlu* Wishes of the Honourable (^uirt, and in sulimitting my Trans¬ 
lation I trust that it will prove .i,atisfactory to them and to the Governor 
General in Coiuieil. 

3. I have Jbuiul no Difliculty in translating this Portion of the Cftde, and 
have had no Occasion to consult with the ^jfembers of the Law Commission 
on the Meaning of any Expression. Indeed the Sense of every Clause is si> 
obvious, the System so coherent, and the Arrangement so lucid, that it is 
liifficult to comprehend hoAv any Misconstruction can arise. 
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4 , I hope it nou^ be well understood that the Translation boasts ol' no 
literary Merit. The Pordoo, or Hindustanee Language, is itseU' far from 
elegant, and though Wjell adapted to Nairativc and Conversation, is somewhat 
deficient in Precision, and requires much Circumlocution to render it a fit 
Medium for conveying those nice Distinctions of Meaning which pervade 
Works of* such a hignlj" artistic Character as the Penal in which not 

only are the fictitious Parties, A, B, and Z, placed often in (Circumstances which 
do not occur in the ordinary Transactions of Life, but Words are also intro¬ 
duced to characterize the Faculties and Operations of the Mind, the Punish¬ 
ment of Guilt being made dependent upon the Kind of Iiitculion ami l)t‘gree 
of gC)od Faith which actuated the Transgressor. 

• This Inelegance of the Language chiefly arises from the fi-ecjucni lit rulions 
of Particles, or relational Words, almost every Case requiring not only an In¬ 
flexion but its concomitant Postposition, the C'hangcs In ing most licijiu inly 
rung upon sucli barbarous St>unds as h(\ kcr; and althougli, by a more 
freejuent Use of Persian, many of tlicm might have been disjH'iist'd wilh, and 
although such a Use of that foreign Language would have been perfectly 
legitimate, and my Task wouhl thcndiy have been rendered V('rv nnu li easier, 
yet Hindustanee so constructed is \inderstood only by the lennu<l (lasses, 
or by- the highest Grades of Citizens, and is jveriectly unintelligible to the 
Mass of the Population. Any' one will he-, ready u» confess tliis wlio has 
witnessed the not-uncomrnoii Occurrence of a jdain-spokeii Fanner in the 
North-western Pro; inces, aft(‘r giving liis Deposition, and being calk'd upon to 
/leknowledge it as such wlien read out to lum by a learned Moonshre, expre ss- 
ing as much Astonishnn'nt at its being called llindustanee as t in'(ii-nlIonian 
in Moliere, when he tbiiiul to his Surjirise that the I^unguage lie had been 
sja jiking all Ins Life was PrO'*!*. 

r>. My main ()l>iei t has bei-n to uuikt* the Sem e intclligibk.' {o the l\‘<>ple, high 
atid low. I have not written an) Sentence that lia^ been full) approved of* 
by a learned MahcaiK'tiin, and b) a Ilimloo well v<‘rsed in the ordinary l.anguage 
oi tlj(‘ middle Glasses, and I am sali-«{i<*fi that no SenUaur is liable to the 
Ciiargt-ofWmbiguil)', fbi in juy Kndi*avour to avoid tl>at jairl.ieular Fruit I 
have sacriliced all 'IVrsencss and Kefiuenu nt of K\pre".si()[i, whicli might have 
bean so applied lu to rediom the ^IVanslation from tile ( hiu'at'ter which I fear 
may be aseribed to it, of being harsh and inharmonious. Then' is n<» I.anguage 
in which, by labouring to bt' brief, y^ou bc<'ome so hojielessly obsc ure as in 
llindoostanee. 1 tni>t that full Weight will iiegi\en to tliis chief* (Vaisiilu ation 
by which I have bc'cn ac'tiialed ; hceaiise as the 'i'lfuislalion is to go to Liigland, 
and to be approved then*, if is more likely to be tested by tlie Kxca Ik-nee 
of its Style tlian by its Merits as. a faithful Version of tin- Original, wliicli lias sn 
been itsedf accused of “ (Ibscurity,'’‘‘IJiiinuHigibilit) and “ ituggedness 
Phraseology/’ 

0. If it should 1 k‘ pronouneeil that. 1 have fadecl in tlii-. simple <^hjert, I 
must then sljcltcr myself under tiu* admitted Dillicully of the I’ndert aking. 'Plie 
Law Commis.sioncrs observe in tlie la'^i Paragraph oV the Prefaet to the (kide, 
Versions, in our Opinion, can l»e produced only by tlic coml^ined Lalxiur.^ of 
‘‘ enlightened Furopeans and Native's; and it is not proliabh* that Men ('(mi- 
*• petent to execute all the TVan.slations wliich will I '* u'lju’ued wouhl be 
“ found in any single Province* of India. AVc are -eu-^iblt' lliat tlic l>i:ucu]ty 
of procuring good Translations will begrea'/' 

7* Ill Paragraph (Jo of the First Ilcporr of the Penal (/ode, the C'ommis- 
sioners observe, “ Many Persons have found Fault Mltli tlu' ('om|>o'^ilion of* the 
“ Code, as being in many' Places frarru/d in a Style very fliflicult to Ik; under- 
“ stood; some indeeil have pronomueil Parts cif it to l»e unintelligible; ami 
“ several have declared their Opinion that It is incapalile f)f being translated, 
and therefore useless for the general Purpose for whicli it was iiitc iKU'd.” 

8, Again, in Paragraph (Is, they' observe, “ Mr. A. 1), (Jamjibcll is one wlio 
has pronounced the Code to be ‘ abboluloU' untnmslatalilebut the Ihs1aia;e 
“ he adduces is not very convincing'. ‘ It will be no easy Task/ be says, ‘ to 



only sa\' that if there were no greater Diliiculty than this to be overcome, 
the Task of Translation w'ould m our Estimation be an easy W'ork. o 
(2(>3.) * , “ do 
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' “ do not, however, think that it will be an easy Work; on the contraiy, we 
arc of opinion with the Authors of the Code that ^ the DiflSculty of pro- 
** curin][^ good Translations will be great 

9 . The able', and elaborate Notes of the Law Commissioners upon Chapters 
III. and XVIII. would seem to imply that these very Chapters were selected 
for Translation as being the most difficult in the entire Code. If therefore the 
present Translation is considered sufficiently good, it may safely be declared 
that no Portion of the Code presents those insuruiomitable Difficulties to a 
Translator wdiich have been anticipated. To be sure, some few Expressions 
in the Original are not quite in conformity with Native Notions. Pindarccs, 
for instance, used in One of the Illustrations, is unknown as a generic Word to 
Natives. Pulling a Man’s Nose by w'iiy of Insult; a Steel Trap; or an ex¬ 
plosive Substance under the Seal of a Letter; shaking a Fist preparatory to 
an Assault: these, all of wliich occur in these Chapters, and some otners, are in 
their litiTal Sen.^e incomprehensible to a Native of India ; but it is not difficult 
to apply (‘(jiiivalent Expressions, or use a Circumlocution which shall fully 
convey the Sense of the Original. 

10.' Some of the simplest IMirases of the Code arc thcTnost difficult to tran¬ 
slate into Oordoo. Take, for instance, ^‘unnatural Ortcnces.” My Coadjutors 
concurred witli the refined Nations of Antiquity in considering that there is 
nothing at all unnatural in the Offences indicated under that Head. They 
thought that it would amount to a direct Contradiction in Terms to distinguish 
as unnatural ” in the only Sense w'hich xidmits of Translation, namely, that of 
being “contrary to Human Nature,” those Offences to which, however revolting 
and abnminahle, Human Nature, in various Countries and '’I'iines, has been 
notoriously ]n'one, and to the Practice of which it must he confessed tluit they 
see manV of their own Countrymen addicted. I was compelled, tliereforc, to 
resort to a differi^nt Phraseology. Agiftn, “ voluntary culpable Homicide is 
Murder.” ''I’he only Word or Combinatiem of Words used to express Murder 
contcanplates solely voluntary Miinlcr; therefore to say “ voluntary culpable 
Homicide is voluntary Murder” may seem tautological, but tlunx* appeared no 
Alternative'. 'Plie etymological Meaning is only known to the Scliolar, and its 
lleteiition in the Translation may fairly challenge Onnparisoii with the “ llomi- 
cidi* ” and “ Maiishiuglitcr ” of our own Law, wliich, though etymologically 
identical, are U-g.illy apjdied to very different Oflcnces. 

] 1. These are a ftw of the minor Difficulties which will have to be contended 
with by those who are to complete the Translation, but the>' present no Obstacle 
which cannot, be overcome by patient Labour, and by Intimacy wnth Native 
JVocTsses of ''riiought. ’Phis last is the most essential Reipiisitc, for w’here 
Languages like the Oordoo and English are the Product of a (Jivilization differ¬ 
ing ill History, 'IViideney, and Character from each other, it is obvious that the 
most simple and elementary Ideas having been obtained through different 
Cbaimels, and having clothed themselves in Forms altogetlier foreign the one 
to the other, can only be fully realized to the Mind by Reference to the Sources 
wheiu-i' they an* derivi'd. But any one who has mixed wn'th the People, and 
lias informed himself'of their social State, of which the vulgar Tongue is the 
Indi'X and tin* Exposition, and who know's the Inlets by which Truth can best 
insinuate itself into tlu-ir Minds, wrill not find any great Difficulty in presenting 
to them a strange Idea in its most significant Form, ami in detcriniiiing how 
the Meaning in\‘olvcd in each Sentence can liest be expressed, so as not to run 
counter to the general Current of their Experience. Should there be no other 
Alternative than to introduce an Innovation, it will be easy for him to consider 
what novel Mode oi' Expression, what parallel Metaphor, can be best devised 
consistently w ith the Scope and Genius of the Language, and with least Viola¬ 
tion of idiomatic Propriety. 

12. There can he little Doubt that w ith the general Knowledge now prevalent 
of Native Usages, Sentiments, and Institutions, many European Functionaries 
iij India will be found possessed of this Degree of Knowledge, and that more 
than Ha If* of them will, w ith a little Assistance from the Natives, be fully com¬ 
petent to transpose the Language of this admirable Code into Forms accommo¬ 
dated to the popular Intellect of the Country. 

I have, &c. 

( Signed) H. M, Elliot, 

Foreign Secretary to the Govemm^t of India, 
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0.'A. BtmiBT Esq. to 

’(Home D^iitBest, Legtj^v^ No.-364.)' 



Sir, * CouiK^ Chamber, 1st April ]€48iF. 

I AM directed to ^pcknowlei^ the Receipt of jnw Letter of the 12th Fc; 
bnuuy laSUsabmittmg, with Observations, jmx l^nnslation into Ae Oordoo 
Langui^ or Chapters III. and XVIII. the Penal Code prepared by the 
Indian Law Commissioners. * 


2 d. The Governor General in Coundl has read your interesting Letter with 
* great Satisfaction. ^ 


3d. I am directed to state that in the Opinion of the Govenunent you have 
executed the Translation admirably; and his Lordship in Counal desires 
me to express his best Acknowledgments to you for the Task you have 
performed. 


4. The Government has Reason to congratulate itself that it has had your 
able Services in showing the Facility of translating the Code into a Native 
Language. Your valuable Remarks on this Subject will be brought especially 
to the Notice of the Home Authorities, to whom Copies of the 'I'ranslation 
will be despatched by the ensuing Mail. 

I have, &c. 

(Signed) G. A. Dusiiby, ,, 
Secretary to the Governn^ent of India. 


No. 138. 

G. A. Busiinv Esq. to the Indian Law Commissioners. 

(Home Department, Legislative, No. 14.3.) 

Gentlemen, Council Chamber, 5th February 1848. 

I HAVE the Honour to acknowledge the Receipt of your Letter of the 
Ist instant, submitting your Report on a Scheme of Pleading and Procedure, 
with Forms of Indictment, adapted to the Provisions of the Penal Code, which 
will be duly laid before the Governor General in Council. 

I have, &c 

(Signed) G. A. Busiior, 

Secretary to the Government of India. 


No. 139. 

#• 

The Government of India to the Judges of Her Majesty’s Supreme Court 
at Fort Wiluam (No. 314.), Fort St. George (No. 273.1, and Bombay 
(No. 274.) 

(Home Department, Legislative.) 

Honourable Sirs, Fort William, 18th March 1848. so. s6.Miai|i»i. 

In continuation of our Letter, dated U»e 18th September 1847, we have *?.' **^'*- 
the Honour to transmit for your Consideration the accompanying printed 
’ Copi^ of the Report of the Indian Law Commissioners on a Scheme of 
.^^ipg nnd Procedure. ^ * Jkimbiiy, P. da 

' _ We have, Ac. * 

(Signed) Dauiousie. 

T. H. Maddock. 

F. Muxbtt. 

J. H. Littler. 



Bengal, 

Madras, 

Bfiiubay, 

If. W. Provinces. 
fUmaulf 20fK 

Mtulras, lUi 
Bomlwy, 100. 

N. W. P., 150. 


<-A- 

'lie' 




^_^.'ABT to the- GoWBj»nMiT;,;<» _ 

MSNT8 of Bengal (Noii3l3.), Madbae (Ke. S03.),"^MBAir (No. ! 
Nobth-westebn Bewinces (No. 867.). 

(Home I>q>artnienty X<eg^lative.) . . 

Sir, Fort William, 18th March 1846. 

' In continuation of my Letter dated the 18th September 1847,1 am directed 
by the Governor General in Council to request that you arill submit for the. 
Consideration of the the accompanying piiated Copy of 

the Report of ibe Indian Lav Commissioners on a Scheme of Pleading and 
l^ocedure. . 

2 . I am at the same Time directed to transmit to you for Histnmtiosi 
additional, printed Copies of the above Report. 

1 have, &c. 

(Signed) G. A. Busunv, 

Secretary to the Government of India. 


No. 141. 

The Honourable Judges of theSupitEME Court of Judicature at Fort William 
in Bengal to the Right Honourable the Governor General of India in 
Council. 

Court House, 

Rig-ht Honourable Lord and Honourable Sirs, 2.3d March 1848. 

Wr have the Honour to acknowledge the Receipt of your Letter dated the 
18th of March instant transmitting Four printed Copies of the Report of the 
Indian Law Commissioners on the Scheme of Pleading and Procedure; and we 
l)cg leave to express our Thanks for the same. 

Wc have, &c. 

(Signed) Lawrence Peel. 

H. W. Seton. 


No. 142. 

'rhe Honourable Sir Lawrence Peel Knight, Chief Justice of the Supreme 
Court of Judicature at Fort William in Bengai,, to the Right Honour¬ 
able the Governor General of India in Council. 

Court House, 

Right Ilonouralc Lord and Honourable Sirs, 26th April 1848. 

I HAVE the Honour to submit to your Lordship in Council some Observations 
on a Report of the Law Commissioners on a Scheme of Pleading and Procedure 
adimted to the Provisions of the Penal Code, upon which Report your Lord'ship 
in Council did me lately the Honour to request my Opinion. 

I have also the Honour to forward some Observations on the Penal Code 
itself,, which I wrote recently on a Re-perusal of the Penal Code and the 
Notes to it. 

1 have, &c. 

(Signed) Lawrence Peel. 


Ho. SI*. 

, HOk tT4, 


No. 143. 


Extract from the Proceedings of the Honourable the .President nd* the 
Council of India in Council in the Home Department (LegisioHvejii 
under Date the 18th November 1848. , 

‘The Government of India to the Honourable the Judges of Heb'^aibri^^^^' 
Supreme Courts of Maxmsas snet Bombay. ' ' 

/ - (Hoqm pepaTtine»t,l«gW^w.^ 


HonowaWe Sirs, ^ 

; ](n coidiouatioii of odr £4^!l^j''^ted’;tiid 
the' Hwmar ,to taansmit,, ‘ 




■' U.S-^'i'V" ■■■ ‘ ;''•>■ ’tr'-'-" .^^'.i.<a'r:i•^|S^p^ T.vH./HA»«»cit. ■ 

-K' ' r.:. 'r J, H. limiiMU,,' ^ 

4v' ,lV ■■■■ ■ ■•.’■'■ ■'• '■ .' ■;■■ ' "/V--' " '•' ■ ' J. IiOWBS;, 


£. D. Bsm^iat. 


No. 1441 


Eb^. to the SecKETiiftiBS to the GU>vbbmments of BeNo&t, (No. 1,032.), 
(No. 989* )» Bombay (No. 988.), and Non’in-ifKBrBBN Pbovincbs 
(No. 990.) 


(Home Department, Legislative.) 


Sir, Fort William, 18th November 1848. 

Ik continuation of Mr. Secretary Bushby’s Letter, dated the 18th March 
last, 1 am directed by the President in Council to request that you 'will submit 
for the Consideration of the the accompanying printed 

Copy of the Obsert'ations recorded by Sir LawTcnce Peel, Knight, Chief 
Justice of the Supreme Court at Fort William, on the Indian Penal Code. 

2 . I am at the same Time directed to transmit to you, for Distribution, 
additional printed Copies of the above Report. 

I have, See. 

( Signed 1 W. Gbbv, 

Under Secretary to the Government of India. 


No. 145. 

Minute by the Most Noble the Governor General. 


1 . llfalt Actfor aboUihin^ Kzemption from 

th« Jiirindictioii of the* £a«t India 
Company'll Criminal Court*. 

2 . Draft Act declaring the Law an to the 

X*r!vilege of Her Mf^eaty^a ISuropcnn 
SuliiecU. 

8 . Draft Act fbr Triid by Jury, 


DuncraDak Bungalow, 19 th April 1850. 
These Draft Acts were very fully discussed 
by the Legislative Council at its Meetiug on 
10 th instant, and the Mode of proceeding 
with them appeared to be finally determined 


in my 


Letter from the 


upon; but as the Con.siderations which i set forth 
North-west Provinces at the Close of last Year still imperatively require my 
Presence in that Quarter during the present Year, and u.h I shall thus be pre¬ 
vented from personally taking Part in the Deliberations of the Council on these 
Acts, I think it right to record the Reivsons by which I am'compcllcd to decline 
givipg my Assent to the Acts as they stand, and the OrouiKls on which I 
recommended the Council to enter on a wider Field of I..egislation in connexion 
wi^ and in furtherance of the Objects which the Draft Acts w'cre intended to 
sio^nmlish. 

2., I am bound to say that if I had been awaie of the very strong Ohjectiorw 
which in my Judgment can be put forward to the passing of the Drafts in %heir 
preseat Fprm I should have recommended, when my Assent to their Publication 
was Baked, that they should not be printed in the Gazette until the I.icgislntive 
Council sl^uld have further matured the Measures W'ith which 1 conceive they 
ouglM^ to. be accompanied. A very careful Consideration of the Observations 
OTOR^ by great Legal Authorities.' in India to whom the Drafts were 
Mibseqmmtly made me aware of Objections which have sach 
Boy Mind as to compel me to dissent from the passing of the 
at the present Time, Umugh 1 formcriy agreed to their Pronml- 

to which I havo reforred are stated in many of the Replies 
whi^;%Bii!i» hH^b^ the Inquiries circulated by the Council, and most 

of My. Justice Colville, ami of‘ 
1 . OoiBrtj »id to these Miqiites I beg to refer 

" a full Statement of . 4l» Argupjepts which I 
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4. Am ^Xaw ttoaOs «4£jpK6ae»k;43lrlll^ 

Are Aa»daf4ed flx»i]uilie\Jiiimdicti<»t of iiiA.Crienni^'Cloi;tfti^jdr’i^ 

Comiyany. It is pix^poeed by th®'Uraift^ Act to di^ Aiiwtjir with thicK^l^t^U|i^oD» 
And to enact in point of fact thAt British 4SiAgectB wim hnire At the 

Privilege of being atAenable riolv to the Criaorint^-Coiarts at the Prian^telK^ 
and to tbe English Law shall be brought within the Jurisdiorioa h^ 
Crintinal Courts in>the Provinces, and shall be governed by the Crisilibal^^ir 
which is administered in those Courts. ’ 

5. 'I am most deftriy of opinion that the Time has come when the Bxeinption 
in-question ought to be abolished, and that British Subjects shbnid nhw he 
brought within the Jurisdiction of Criminal Courts in the AdofUssiti aa they 
have long since been brought under the Jurisiliction of the Civil Courtis there. . 
But, after an anxious Examination of the Subject, I must declare that I Ain -riot 
prepared to place the Uritirii Sulycct under the Criminal Law which is now 
administered in those Courts, or to depriTC him of his Privilege of being judged 
by English Law, until wc can place him under a Criminal Law equally gnod, or 
at all events as good as the Circumstances of India will admit of. 

6 This is very far from being the Case at present. The Criminal Law 
administered in the Mofussil is in substance the Mahometan I^aw, modified 
from Time to Time by the Regulations, and expounded by the Decisions of tbe 
S udder Court. • 

The I.aw in cat;h C/’asc is now declared by the Mahometan I.aw Officer of 
the C’ourt, in the Eutwa which he furnishes to the Judge. By the new Draft 
Act it is intended to abolish the Futwa, and to do away with the Interposition 
of the Mahometan I^aw Oflicers altogether. The Judge will then have to ascer¬ 
tain the Law, and to declare it for himself. But the Body of Mahometan Law, 

1 am informed, does not exist in a collected Form. It is based on the Precepts 
of the Koran, but is found mainly in the Works of certain recognized and 
authoritative Ct)ramentator3 written in the Arabic Ijunguage, and nowhere 
existing in our own 'I’ongue. 

The Judge’s Duty, therefore, will he to find the I.aw a])plieablc to each 
Criminal Case brought before him as he best can in the Works of Mahometan 
Commentators, in the scattered Regulations of tlie Bengal I'rcsidency, and in 
the varitms Dicta of Judges of the .Su<l{Ier CVmrt. 

7 . Hitherto the System has not been liable to Objection while its Operation 
has extended only oVer the Natives of India. They enjoyed the Benefits of 
having preserved to them their own Law as we found it, expounded by their 
own f'ountrynum, and ainendcd by the Additions and Modifications introduced 
by our Legislation and the Interpretation of our Officers. The Result has been, 
that they have had their own l.aw continued in force, and better administered 
for them than it ever was before. 


8 . The Case will Ixj.vcry different in<lced when you proceed to introduce the' 
Changes contemplated iti the Draft, and make British Subjects in India amenable 
to the Power and to the Penalties of such a System as that which I bdlicve 
I have correctly described, according to the Information 1 have acquired from 
the Papers bcfl)re me, and from tlic Inquiries I have made. 

The .fudge himself, as I have already shown in Paragraph 6, will hereafter 
finch it difficult to ascertain what is the Criminal Law which it is his Duty to 
administer. How is the Englishman to know what is the Law undt*r whose 
Provisions you have placed him ? It has no Existence for him; no Man can 
point it out to him; you can only reply. It is in certain Arabic Books, and 
in certain Regulations illustrated by l^ecisions of the Sudder Board. 

I must say that I do not think this is a fitting Answer to be given to a British 
Subject when he asks for the Law under which you have forcibly placed him, 
while at the same Time you hove taken from him the Law of his own Xjimd, 
under yhich be has hitherto lived. I think it is the undoubted Right, 
British Subject that,he should have it in his Power to know the Law to 
*you subject his Persem and his Propertjr; and .l fbdl that until we 
Condition to meet this Demand at his Hands we have, no Right , in the 
Legislative Council to deprive lum of the Protection .of his own native t*w 
which has heretofore been carefullj^ sectutid to. bintf u 

9. Very probably it might he the Case tha^ uncouth as tlm jPicwm (^.Critnip^ 
Law under the Draft Act would..b(^ no poAitiTC 'lDj.ustice would, ber’^ne, 

‘ that;; 



'WKoiSd .^is 

lH«Sbi^bilw|^W(Miiidib!mili^^ Coikk^ 11^ 

de{mifl^ Bts<a>i& StiSfageidft* ^ttwlr j[pite«eut X^vlhi^»' !We 8to under 

SB :iau«iriK»dk 4tMi. ps^^ System of OritniBu Xiftv, nrhen it is cieBrly within 

wa. Coimeteiiey^ and within our Power to protode* without undue Delay, a 
Body, of Law entirely fiee fiom such Re^^wach, and ap^licahlc to every. Class 
of the Community alike, whether Mabonwstans, Ellndoos, or Enropeans. . / 

a jfv _*11 1___* y.a ^v SI ^ -t wa i l \ j - - 
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the Law Commission for this Purpose, and now standiui^ rea<iy to our Hand 
for l^fislative Consideration and Enactment into Law. The Co^' was prepared 
with infinite Lrabour by Men of Ability' and Eminence ; it was subject to keen 
and tnost searching Criticism; it was reviewed subsequently by tiic Law 


CornmiasioB, together with the Objections which had been pointed out by 
learned Men, and the Amendments which had been suggested; and many 
Years have psmsed since the Cou^t of Directors conve^’tid to the Legislative 
Council their Sanction to the Code Iwing passed into Law in such Form as the 
Judgment of the Council might determine. The Code is founded on the 
Principles of the Common Law of England; it is imbued witli its Spirit ; 
and being further moulded so as to meet the peculiar Circumstances and 
Cus^m^ of the Population of' our Indian Possessions, no reasonable or just 
Exception can be taken to it by any One of the several Classes, whether 
European or Native, who will come under its Provisions. 

11 . Wherefore I am of opinion that it is the Duty of the Legislative Council 
at once to enter on the Consideration of the Code of Criminal Low which was 
prepared expressly for the Indian Empire, with a view to its being passed into 
Law so soon as the Council shall have satisded itself of the Fitness and Suffi¬ 


ciency of its several Provisions- • 

12 . Several other Plans have Iicen suggested, all of \vhich 1 humbly think 
arc cither objectionable or unprofitable. 

It has Iwen said. Pass the Draft Acts into Law, and follow that up afterwards 
by such Legislation as you please. 

I should object to this C'oursc, because all the Difficulties would still ari!^c 
for the limited Period between the passing of tlie Draft Acts and the l.egislution 
that is to follow which I have dwelt iqion as being in their Prineijile so 
objectionable. I object to it because I see no Necessity nor any good Ken.Hon 
for passing these Draft Acts in such hot Haste, when a few Months pro|x:rly 
employed will amply suffice, as I believe, for enacting the Penal ('ode, so 
avoiding altogether the State of Things which I deprecate. And I obje<:t 
to it because I doubt very much whether the Enactment of the Penal Codc 
would be facilitated or cxpcditcrl by passing the Draft Acts without it in the first 
instance; and thus British Subjects might be deprived indefinitely of the 
Rights which 1 contend ought nut to 1^ taken from them without the Substi¬ 
tute to which they are entitled. 

2 . Mr. Colvin suggests that we should dissect the Digest of the fhiglish 
Criminal Law lately produced, and adopt such Portions of it as ore applicable 
to. this Country. 

I oWeet to this Expedient, because it would involve nearly os much LalK>ur 
i» dealing with the Penal Code, and because, when your Labours were com¬ 
pleted, you would still find many of the Judicial Cases which come before the 
Courts in India unprovided with any Law to govern them. 

3 . It is proposed by my Honourable Colleague, Mr. Bethune, to take such 
Portions or the Digest aliove mentioned as are applicable to India, and to add 
to these such Portions of the Regulations and Atts of the Governor General in 
CcHincil ad are applicable, and to constiinte thesis togetber the Criminal Law 
wtmfo'is to 1^ administered in'the Company’s Criminal Courts. 

direct to this Proposal, partly on the same Ground on which 1 object to 
■ jiftj.-,Colvt«i*s. of the same Nature, and partly because when the Scheme waj 
competed we shouM still have an imperfect Body of Law, and should still be 
coBteBt^g ourselves with a Thing of Shreds and Patches unnecessarily, 
v .i&'l say BB because, havinjg a complete Body of Law in the 

'!peh^^ Code,it js-onnecessary as welt as inexpedient to limit our labour to 
•^^the5iPi^pal^ioB of -au inccNEBpleto Measure, sucb as would be supplied by any 
df^.lhe '^pecHents'^'^ recited and ol^ected to. 


H* But 


14. But wliy, 1 ask, ai« fbeae Alt«Kiaitiv«Kr al! f , sbcmld we 

not enter on the Censideeatyciu ni’ tihe Forail Cknie ^eonoesve t^fi* 

Question to ask would’fae, Why doee a»ybo% t^ihkv of 

sidemtkm of anythhye <dse except the Penal Code ? In Fan^nt^ sl^ X’m 
shortly sketched its ttistory ana-its Nature, l^einued at immense Enhoidr and 
Cost expressly ibr this Country, applicable in all its Prineijdes. andsiliilea to 
every Class in the Land, carefully scrutinized, amended, dnally amoved, 

^ts Enactment sanctioned by the Court of Directors, surely every Circumsianee 
and every Considcantion point out the Code as that to which our most laborious 
Attention should at once be g^ven, in order to provide a satisfactory Body of 
Criminal Law for the Courts to which we have publicly declared Kitish Sub¬ 
jects ought to be sulgccted henceforth in the Provinces. 

15. The Lalraur of considering and discussing and determining on the Body 
of this Code will be very great; but I am very sure that the Membeni of the 
I.cgislative Council will not consider this to be any valid Objection to their 
engaging in it at once, and persisting in it, whatever Cost of Time and Exer¬ 
tion, until it is successfully accomplished. I shall take the liberty in another 
Paragraph of stating what Course I should have recommended if I had remained 
at the Presidency, and shared in the Discussions on the Code. 

16 - My llonoitrublc Colleague, Mr. Bethunc, has stated that he entertains 
very strong Objections to the Substance of the Penal Code itself, and cxpiesscd 
a Doubt whether it could or ought to lie passed into Law. 

This is a very grave Consideration, and raises a Question which can only be 
decided by the Voice of the Council sitting in its legislative Capacity, and 
there deliberating and determining. 

The Opinion of Mr. Bethune must on Matters of Law lie invested with gi^at 
Authority and Weight in the Deliberations of the Council on such a Siityect. 

I should rtreeive his Opinion with great Imd unfeigned l>efcrence myself, and 
my Colleagues I have no Doubt would be actuated by the same Sentiment. 
But the Legislative Council is bound in this ns in every other Act of Legisla¬ 
tion to exercise its own Judgment on the Subject Matter before it; and it is 
quite capable of exercising such a Judgment here. 

'I'lie Council hav'e not before them the C-'onstruction of a Code; a Task 
impossible for any One but Men of large professional Knowledge and Acquire¬ 
ment. 'I’lie Code /tax been constructed. It has been considered and revised, 
again and again. It comes before the Council in a completed Form; in a Form 
in which tlie Indian Law Commission appointed for the Aid and Guidance of 
the Ijcgislativc Council in all such Matters has declared it to be fit to become 
Law, The Legislative Council, therefore, has now only to enter on the Dis¬ 
charge of its proper Functions, by considering the Clauses, and determining upon 
them, with tlic Aid, as is usual, of the Judges of the Courts, according to the 
liest of its Judgment. 

17* 1 hope I shall not be supposed to mean that it is necessary tliat the Penal 
Code should be passed exactly as it now stands. * 

What I contend lor is, that tlie Penal Code, as the Code prepared for India, 
ought now to be taken up; that its Contents should be consiuered and discussed 
without Delay, aiul should be decided upon one Way or the other. 

IK the Legislative Council should be of opinion that the Code should pass as 
it stands, ami if 1 should concur with the Council, let it be passed. If Omissions 
or Additions, Modifications or Alterations of any kind, should bC' adopted, let 
the Code lie passed thus amended. 

18. I cannot conceive it probable that a Coile prepared by Men so eminent, 
judged and approved by so mail}' Men of Learning and Experience, should 
appear to the Legislative Council so bad in itself, and so incapable of Amend¬ 
ment, that they should advise its Kejcction altogether. 

If such, however, should be the Case, the Kesponsibility of the Gorem<^. 
General and the Legislative Council will not be at an end. We have pro-, 
claimed to all Indio, by the Publication of the Ihaft Acts, that it is our Convie’ 
tion 'thnt British Subjects should be placed within the Jurisdiotion . of the 
Mofussil Courts, and that we have resolved so to enacL We cannot, nti^ont 
Discredit, and L^ss of public CcmfideQoc and Respect, abandon that Rei^ntion. 
W’^e ought not to abanoon it. There is no IHscredit in delaying-, the piisang 
of the Act, fiir the Purpose of providing every possible Ounrantee, the jSnact- 

TnAfll 




‘mmt of « Orini&i^ 4>^Bdti9h SuIqo^s ^ 

wbNi fdacod-in^r M^rOoorati^ by tclmqutsb> 

iag ostribiloiMakMis gj^'otnars Itoqson to bdHovo ihat m bovo been scAred fraaoi 
oni* Iri^iit lE)etioiimttAiaQ^ by public Cbttciy j slil^ le» thel.we b«re allowed our- 
sdiVeer^'-be driven fiom Ibe EbfoTcenmit of 4»vJr conscientJous Conviction of 


is ao^ necessary by Difficulties wbi<ffi we eurountercd in the Way. 
The ^ti^i^ment of the same Criminal I^aw generally in the Indian JSinpire is 
a wboleMnne Measure, and it must now be accomplished. j 

19< I have made these Observations because in' dealing with so large a 
Question 1 tffink it right to advert to it in every Form which it may assume.^ 

I do not contemplate the Probability of the Council forming ^the Conclusion 
that the Penal Code should be rejected. 1 trust that my Honourable Colleague 
Mr. Bethune, on further Consideration of the Code, will find his Objeetions not 
insuperable, and even less firmly rooted than 1 regretted to perceive they were 
during our late Discussion. At all events I am confident that he a’ill state 
no Objection which he docs not sincerely believe it to be his Duty to insist 
upon. And I trust that piiiicnt Discussion, and a cordial Desire to co>operate 
in the Removal of Difficulties, will at an early Date bring the Council to a suc¬ 
cessful Completion of their arduous Task. 

20. To this end 1 conceive it to be quite necessary that the Arrangements 
of the Council should be made methodically, and closely adhered to. ll' I had 
remmned in Calcutta 1 should have proposed to my Oollcagiics the following 


R-ules 

1. That besides the usual Meeting of the Legislative Council, One Day 
in every Week should be set apart, for a Meeting of the Council exclu¬ 
sively for the Consideration of the Penal Code. 

2. I'hat 'I'cn Days btdbre each Meeting the Secretary should circulale 
to each Member a Pai)er statiijg the Day on which the (’ouncil was to 
meet, and the Subject then to be discussed, being either a fixed Proposition, 
or so many Clauses of the Code, as the Case might he. 'The Secretary 
should give at the same Time Reference to the Remarks of the Law Com¬ 
mission on the Criticisms upon the Code, and to all oflicial Pn|x:ra Iniaring 
on the Subject. 

3. On the Day named the Council should meet, and discuss the Subject 

E roposed, If the Discussion of such Subject be not concluded on that 
)ay, the Discussion should be adjourned to the next or to an early Day, 
but so as not to interfere with the statetl Day set apart iu each Week for 
Discussion of the C;:o<Ie. I think this Provision would help to condense 
the Discussions, and lead to an earlier Decision on the M'hole Question. 

4. If there is Discussion, there will probably Iw a Division, when the 
Secretary should record the Votes ; and if the 1‘oint is One of Importance, 
the Record, in a short Minute of the Grounds of the Opinions given by 
each, would probably be acceptable to those engaged in the: Discussion, 
, and certainly useful. 

6. On any Subject, or a certain Number of Clauses, say One Chapter 
(or Division)—I nave not the Code here, and do not recollect the exact 
l^signation—being decided Viy the Council, it would l>c expedient to send 
the Result to the Judges of the Supreme Court and Judges of the Sudder 
Court, for their Opinion. * 

6. If on these Opinions being received the Council will send them up 
to me, with the Clauses in question, I will give to them my earliest and 
best Attention, and return them, with my Opinion, so that my Labfjurs may 
not be gathered into a Mass at the End, but may keep pace Step by Step 
with those of the Council, and their Delay at the Close may be avoided- 
7. Nothing should be allowed to interfere with the regular Meetings of 
the Goimdl for this purpose; and if they really mean to make an linpres- 
/ aion on the Work satisfactory to themselves, I recommend to them to sit 
■ Aot le 0 » than Four Hours each Day of Meeting. 

■: Tregrat that I riioald be recommending Rules for Labours in which I aifi 
i| 0 t'actively to-shinfe myself $ but I am sure the Council will fisel that, if i had 
bi^ jneaent, imd had advised any Change on the Rules above given for the 

t^ great Work they are undertakit^, it certainly would 
hot ^ve- fcen. 'in ,tiie Ttirectum of lessening the Amount of Labour to be 
’ Imstireivil' bjr iW'nnGm 
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In coQclufii<Mi I would oibKsrvo^ thst if the PcfUd Oodo sltould beOdmo Law 
I Hhould not shrink from making it applicable to all Courts, the Queen’s and 
tlm Company’s, under certain favourable Circumstances. 1 should not propose 
to introduce it into the Supreme Courts, if the Judges^ shoulch strongly object.. 
But on this Point I do not at all\ake ibr granted that the Chief Justice and the 
Judges would object to the Code being introduced into the Supreme Courts. 
They may be consulted hcrcafler ; and if the Queen’s Judges in Bengal assent 
tn the Proposal, 1 would extend the Penal Code over all. The Extension of 
tliu same Criminal Law ov'cr all Persons and in all Courts whatsoever in the 
Territories of the East India Company would be a groat Work. 

. (Signed) Dalhousie. 


No. 146. 


MrNX’TE by the Hon. Sir P. CtiiuiiE Bart., dated the 4th May 1850. 

GoveniorG«icroi‘i(armutcouth.- DraftAcu I coNcuB witli the Govcmor General entirely 

'« Course wltich his Lordship proposes 
Trial by Jur>. lor ouv Adoptum, thoujrh there are some 

Points put prominently in his Lordship’s Minute to which I do not so entirely 
assent. 


Governor G#?iitTarH ^fintitc on thv Oratt Act* 
tor abolisbinK Kaerniition from .lurifidio- 
tion of Ka-sf liidiu Conijiaiiy'it i.ourtu and 
Trial by Jur>. 


I think that after so long si Lapse of Time from the passing of the Act of 
Parliament 3 & 4 W. 4. c. 85., conunoiily called the CJhurtcr Act, and in consi¬ 
deration ofall that has been done and left undone in the Interim, it is better 
that the Enactment of those l^aws and Regulations contciiipluted in Section 85. 
of the said Act should precede or be synchronous with the passing of the Acts 
for giving the local Courts Jurisdiction ovijr Europeans in Criminal Cases. 

If we were considering the Question as it stood Sixteen Years, ago, I should 
have strongly advocated the passing of tlu* Law extending the Jurisdiction of 
the Company’s Courts to the Persons of British-born Subjects forthwith, 
getting on with the (Jode contemplated in Sections .53. and H.5. of the Charter 
Act us quickly as Circumstances would permit; for I have no doubt that the 
LogiHlatufc, in removing the Restrictions to the Intercourse of Europeans with 
the Tcrritoric.s of the East India Company, contemplated their being in such 
lr.lcrcour.se subject to the same Laws as the Natives of the Country and other 
Scttlcrs. 


But as for a Period of .Sixteen Years the Government has omitted to pass an 
Act m.-»king British-born Subjects amenable to local Tribunals in these Terri- 
torie.s, and as in the meantime a Cotie of Laws has been prepared, under the 
Circuiustanees described by the Governor General, applicable alike to all 
(’lasses of the (himmunity, and ready for Consideration, I think we should not 
jioir be justified in postponing the Consideration of this Code, with a view to 
its Enactment, and making the British-lxirn Subjects for the first Time 
amenable to a System of Laws which it must be admitted is defective, and in 
some Points iiiisuitcd to them. 


I thus concur with the Governor General as to the Course which we should 
now pursue; but I do not agree with his Lordship in the Propriety of the 
ExpressioTJ which occurs in several Parts of his Minute, and pervades the 
l*aj>ers of those who oppose the passing of these Acts, viz., that by making the 
Jtntish-born Subjects amenable to the .lurisdiction of the Company’s Courts 
wc are dvjtriciug them of a Right of R.remjttion u'liich theif haoe hitherto always . 
enjoi/ed. 

Before the passing of the last Charter Act British-bom Subjects were inter* 
ilictcd from residing in the Company’.s Territories at all. They had no legal 
Right to be there. 'I'he Go\-erninent, if it pleased, might give them a Licence 
to reside, pending its Pleasure. If this Licence had not been granted, or. iif*,;, 
it had been (with or w'ithout Cause) withdrawn,.the British-born Sul^ect,,, ' 
■\\*iierever found, was. liable to be seized by the local Magistrate, passed on to'^, 
the Pi-csidcncy, and then made over to the Town Miyor, to be sent home by 
the first Company’s Ship. If the British-bom Settler transgressed the Law as ■ 
established by the Government, the Government bad no Occasion to try him 
by its Tribunals. It withdrew Ida licence to remain, and summarily ^ccted 
him from the Territories. .,. . 





( m 

There was not practically much Right of Exemption Irom Company’s Juris* * 
diction kere« 

^ctions 81. to 86. of the Charter Act of 1833 remove the Pi*ohihition to 
British^bom Sulyacts residing within certain of the Territories of the East India 
Company, Section 85, being in these Words: And whereas the Keinoval of 

Hestrictions on the Intercourse of Europeans with the said Tenitorios will 
render it necessary to provnlc against any Mischiefs or Dangers that iiiiiy 
arise therefrom : ifc it thcrefbnc enacted, That the ^aid (lovernor CJenertly 
in Council shall and he is hereby required by Eavrs and Uegulations to pro- 
** vide with all convenient Speed for the Protection of the Natives <d‘ the sjud 
«< Territories £rotn Insult and Outrage in iJieir Persons, Keligioiis^jnid Opiniotis.” 
^Thus the Amenalnlity of the British-boru Subject to the P-aws or Regulations 
to be made by the Ciovernor General in Council is expressly a i'oiidititai of 
his Permission to reside in the Company’s Territories, and these Daws or 
Regulations the (governor General in Coluicil is rcifitired to make with all 
convenient Speed. 

Surely there is no Recognition here t>f any Right of' I’xeinption from the 
local Courts to be enjoyed by u British-V)orn Subject residing in India. 

The Exemption which British Subjects liavc cnjoyctl since their Permission 
to reside lias not been of but by the Ointstiion of the (umrunu iit to 

fulfil tlie Requirements of the Law, 

Nor do I attach so much Importance as is attaclu jl in tlu* (JoverjU'r Cieiierafs 
Minute to the Fact that a Part of tlie J^uw, to which the Drall Act uiid<‘r C'oiu 
sidejatioii woiild make tlie Briti.-h-boiii Stilject liable, is contained iu 1-aw Books 
aiul Treatises written in a I’onguc with whicti he is unac<]U:iinted. Supposing 
the Law to be full and complete, and open to no otiicr ()bjeclion,,^ how >luuds 
the ( nse with llie J’ritisli-born vSiibjeet at present? W'lm hut a professional 
English Lawyer can pretend to kiiiiw in ewry t'ase what is a statutable. 
i)l?ence, or even an OHcncc by I lii* (Vnninou Faw'of England? What <‘<> 11 - 
fljcting Opinions tlo we oiU n see given by eminent Brilislr Jurists in siu^h Casi*s ? 

It is only w ithin the last lew Days that a DespaU h has c time Ironi tin' (Joint w itli 
an Oj)inu>n of their Standing (!^ouusel in England on the Ca^c* ol* Sir ’Phomas 
'Piirton, in which the (Jrown Lawyers, the (Company’s Standing (’ounsel, (la‘ 
-\dvocate (/(‘neral, and others, liavoncec’onled Ojiinions, without Itaving c‘*>me 
to a (.'onelu'-ioii whether Sir'^l’homas ''furton has committed a Criminal ()tTence 
or not. 

I Itave no ^'eneration fin* Arabiir Law', and I have grc'at Hesju'et fi>r the* Law 
of iMighuul ; but I doubt if om* is more aeei ssiblc* to the i^'ople than tlu* filht r; 
and I really belicwe, Iroin the Experie nce I have had of l-’otwa'^ in (‘riminal 
Trials, that an educated Mahoinmedau Lawyer will, Nim* Tiin<\s out of'l’en, 
on a (Question of l(‘gal DiHiculty, give* an GpiiiieiU as sound and higical as, and 
moi*e decided and ]>ractical than, an Englisli Barrister. 

But it is eiecined, and rightly deeniod, I think, it‘ it can be avoideel, inex- 
pediaut to make the British-born in India amenable^ to Mahominetlan l^aw^ in 
Cases not provided for by the Regulations; and the Regulations aloiu*, 
they now' stand, would not in all probability meid idl the Cases whieh might 
arise. 

This Difficulty can be avoided, for, as tlic Governor (Jencjal rt inaiks, a CorU* 
of Criminal I^aw applicable alike to all (Classes lias been prepanal by most 
able and eminent practical Lawyers, and lias been subjected to tin* ^iiiet.i st 
iScrutiny by Judicial Officers of all Grades an<i (Jlas.-es conneeteil with the 
Service of llcr Majesty and the East India Coin]>any. d'lie original (Jo(h*, 
with all the Strictures and proposed Emendations of all the‘'C Offic ers, is be fore 
us, and I believe that it may, with some considcrahle Labour iloiiblks>, In* put 
in a State to become Law. 

, I am ready to enter upon this Labour, as far as iny Part goes, at once, and 
in the Manner suggested by the Governor General. I approve of the Modus 
operand! proposed by liis I^mlship. What we have* to do is to pass this Cc/de,. 
and not to make a new one; and on passing this Criminal Cddc we should mo^t 
undoubtedly and unhe.sitatingly at the same Time pass the Act making British- 
born Settlers and Residents in India amenable to the local Ti:ibunnls. 

(Signed) F. Cuinur:. 
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No. 147- 


Minote by the Honourable J. Lowes, dated the 8th May 1.850. 

OOT«mor>Oi!neral’s Minute on Draft Act I AM still of opinion that WC have chCMCn the 

^greater nnd not the lesser df Two Evils, and 

pan/n o^urt». that the proposed Act for abolishing the Ex¬ 

emption of British-bom Subjects from the Jurisdiction of the Company’s Courts 
% might, with perfect Justice and Propriety, have been passed irnrnediately- 
^ That Men are entitled to know the Law under which they live may in Theory 
be a' sound Maxim, but it can scarcely be said anywhere, least of all in England, 
to be true in Practice, The Theory that all Men should live under an equal 
Law rests updn higher Sanctions, and is applied with Care and "Diligence in all 
civilized Countries. Hence I conceive it to be a lesser Evil that an Indigo 
Planter who has perpetrated a Murder or an Affray should not be able to turn 
to the precise Section of a Code which defines his Crimes and tliair Punishment, 
than that, having committed these Crimes, he should be practically beyond the 
Reach of any Law whatever, as wc know he at present is. 

'I'he Intention of the Charter Act is, 1 think, unequivocal. There the larger 
Principle is not merged in the less. It enjoins that Laws necessary for the 
Coercion ol‘ British-boru ISfubjects shall be passed so soon as Restriction is 
removed, and they are allowed to resort to this Country without Let or 
Question. The Preparation of a Criminal Code is necessarily an Affair of much 
Time; nnd I find no Trace of any Design that Englishtnen w^erc to spread 
fheinsclves over this (Country as Landlords and Tenants, Buyers and Sellers, 
Masters and Servants, and that meanwliilc, pending the Preparation of the 
Code tlescribcd in Section 53, the Eighty-fifth Section of the Act was to 
remain a dead Letter. 

It is much to be regretted, and has been the Source of much Evil and Injus¬ 
tice, in my Opinion, that an Act similar to that now in abeyance was not passed 
simultaneousl y with the Promulgation of the (charter Act of IS33. At any given 
Point of 'Piine since that Dale it would, 1 think, have been a wise and just 
Measure to have passed such an Act; and I am bound to say, with the greatest 
possibU* Deference to the Opinions cxpri‘Sc»ed by the Governor Cieneral and 
Sir l*\ C/urrie, that I find in the Papers now before me no valid Grounds for not 
passing it now. 

Tlie next best 'J^hing, no doubt, is to adopt and adapt the Criminal Code 
prepared by the Law Commissioners. I entirely concur in the Views of the 
Cjovcrnor Creneral on this Subject, and shall be delighted to afford all the 
Assistance in my Power towards carrying out and fulfilling them. 

(Signed) J. Lowes. 


No. 148. 

Minute by The Honourable J. E. D. Bethune, dated 9th May 1850. 

I ACQUIESCE rather than concur in the Cjovemor General’s Conclusions, as the 
practical Result must be, that the Acts in question are not 
ExemptioiiAc.*^ ' proceeded with until a Penal Code is ready for passing. 

< '^Pherc is not much Atlvantagc in explaining in much Detail 

how and why I differ from his Lord.'^hip. My Opinions arc expressed almost 
exactly by what Mr. I.iO\ves has written. 

In Justitieatiou of myself, hciwevc r, I must advert to my Minute of 8th 
June IH49, in whicli I first proposed to abolish the Impunity of Europeans. 
1 then said, ** I think the Reasoning of the Honourable Court’s Despatch of 
“ loth December 1834 unanswerable. 1 was deterred from taking up the 
“ Question in tlie same Spirit onl^" by a Fear that ^ch a Measure might be 
“ deemed premature before the passing of the new Penal Code, which is not 
“ yet in a State in which I can recommend it for Adoption. With such high 
• ** Authority already declared in favour of a bolder Course, I am quite ready 
** to propose that we should take up, with some Modifications, the proposed 
“ Act of the Commissioners.” 

In this Despatch of 10th December 1834 the Honourable Court recom¬ 
mended in precise Terms that the Legislature of India should forthwith sub¬ 
ject British-bom Subjects in all respects, except for Capital Punishment, to 
the ordinary Tribunals of the Country. That Despatch was written Three 

Years 



( an 

Years before the Draft of the Penal Code was completed. I thought myserf 
entitlcMi to conclude thence that the RemoVal of British Impunity for Crime 
would be sanctioned by the Home Government whenever we effected it. Had 
I anticipated thifl the Want of the Penal Code/would have been felt so strongly 
as a necessary Preliminary by the Governor General, I should not have pro¬ 
posed trf ask his Consent for publishing the Acts in question until a Code of 
some kind was ready to the (>assing of which I could agree. Much of what 
the Governor General has written turns on the Abolition of the Mahominedan 
Law Officer*s Futwah. 

The Proposition for that AlK>iition is in the Jury Trial Act, which is a dis¬ 
tinct Measiife of the Success of which I from the first felt doubtful. If that 
Clause were suppressed the Sadder Judges would have the same Means of 
discovering the Law for British-born Subjects which they now have for 
Hindoos; and I believe vritli Sir F. Currie that at this Moment the Criminal 
Law under which an Englishman would have lived had our Acts passed, as 
proposed, would l>e more easily known by him than the Criminal Laws to 
which he is subject Can l>e learned by an Inhabitant of England. I Indiove 
also that one is nearly ns reasonable as the other. Much Misapprehension 
prevails us to the present State of Criminal Law in India. It is not so much 
the Definition ofC-iimes and Puiiisbinents which is faulty as the Form of Pro¬ 
cedure, which will remain unaffected by the passing of wdiat is called the Penal 
Code. Althougli the Maliomedan Law was originally founded on the Mosaic 
Doctrine of Retaliation, yet in some respecis the English Law might copy 
from it with Advantage, and in all essential Matter it has been so modified by 
our Regulations that there is very little in it now repugnant to our Notions oi‘ 
natural .fustic\‘, and what is still arbitary and unsettled in it belongs mainly to 
that Class of Ofleiices in which I am far from being convinced that a lax 
Rule i*< not preterable to a strictly defined one, especially in such a Country as 
India. But if tlu* Law were far worse than it is, or if there were no Law at all 
but the good Pleasure t)i‘llie Judges and Magistrates, I should have thought it 
a less Evil to place British-horn Subjects under the same Hide as the other 
countless Millions of the Country than to eontiniie their praetical Exenipticm 
from all Control One Day after I believe<l it to be in my l\)wer to end it. 
The lK‘st 'I'hing n<iw to be done is to pass the Code as ciuiekly as possible. 1 
have given to it on an Average at least Six Hours daily sinee the Coiineil at 
which the (Jo\'crnor (ieiieral deelarc‘d his Opinion, which I knew to be decisive 
of our (k>urse. *^l'his is the best Proof I can give that no l^aboiii shall be 
spared on my Part to bring us up again to die Point at which we lately were. 

1 had almost tbrgotten to notice a most important Observation of the 
Ciovernor (iencral, which seems to advt^rt to our passing the Penal ('ode for 
the East India Ctanpany’s Courts only, and not for the Supreme ('ourts at the 
Presidency Towns, if the Judges of those (Jourts objc*ct to it. I liope to bring 
it into a Shape in which they will not* object to it; but at all invents I shall 
thirtk any Code to which they shall urge (jbjections which ought be listened 
to very unfit to be passed for the rest of India. 

(Signed) J. E. 1>. Bkthunb. 


No. 149. 

Minute by Maior General the Honourable Sir J. H. LiTTnEit, G.C.B., dated 

10th May 1850. 

Act for depriving British Subjects of the As I ha VC already in 0>uncil intimated my 
^ Exemp^ns which they have hitherto Concurrence with the Governor General on the 

poaeessed from the J urisdictM>fi of th« i t 

Kast India Compauy’«4 Criminal (kuirts. material Point which W’c havc had to ecmsider, 
namely, whether we should or should not proceed to pass the Act for deprivir^; 
British Subjects of the Exemption whicn they havc hitherto possessed trorn 
the Jurisdiction of the East India Company’s Criminal Courts, before we 
havc enacted a new Code of Laws to be administered by those Courts, it is 
sufficient for me to say briefly, that, although agreeing entirely in the Opinion 
w’hich has l>een expressed by other Members of the Council in regard to the 
Intention of the Act of Parliament .passed in 1833, 1 yet cannot persuade 
(263.) 3 Y 2 myself 
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myself that, having omitted for so long a Time to take the Step with respect' 
to European British Sulyects which that Act I admit contemplated,—and as, 
meanwhile, in compliance with another Requisition of the Act relating to the 
same Matter, a t’cide of Crimi^ial Law' has been completed at an immense 
Cost of* Time and Labour wliirh is applicable in common to all Classes of the 
Inbabitarits of* the Countiy, EuroT3cans as well as well Natives,— I cannot, I say, 

S ^rsuade myself that we shoiikl be justified now in putting that Code on 
le side, even temporarily, when wc are discussing the Expediency of making 
European British Subjects amenable to the Courts of the t'ountry. 

Had wc been culled upon to deal with this Subject as it stood at the Time 
the pr<*scnt Charter Act was ]>a88ed, I should unhesitatingly have agreed, 
not only that wc were justified in passing, but that wc were required to « 
pass, a Law without Delay wJiich should effectually have attained the Object 
which is indicated in Section S5 of the Act; for I fully concur in all that 
Sir Frederick Ckirric has said in respect to vmy original Right of Exemption 
from the C\>rnpaiiy's (Courts being possessed by European British Subjects ; 
and I believe, to(i, that practically they w'oulcl in all probability liave been no 
more at a loss for a Knowledge of the Law in all essential Points, as admin¬ 
istered by those (k>urts, than they arc in respect to a Kno^vledge of the essential 
Features of Englisli Law'. 

r have only, in addition, to signify iny entire Acquiescence in the Opinion 
cxpressinl by" Sir F. Currie, that the Act rendering European British Subjects 
amenable to tlu' Company’s Courts should be passed ahnulfnneouslj/ w'ith the 
ijcwv Criminal Code. 

(Signed) J. H. Littlek. 


No 150. 

Minute by the Honourable J. E. D, Bkthune, dated 29th April 1850. 

iViiiiU o.ii-. Ai/riioucui I turned iny Attention to the Indian Penal Code as soon 
as 1 rec‘<Mved my Appointment, I have not until lately been ahle to uiidertake 
a systematic and continued Exaininulion of it. Many ('aiises combined to 
j)n>duce thi^^ Result. ()ji a cursory Perusal I found so much from which I 
<lissi‘Mted, t'ilhcr in the Substance or in tlu^ Ma nner of Expres>ion, (mueli more, 
I readily admit, in ihi" latter thiin the f*ormer,) and the Labour of recasting it 
according to my own Opinions of what it ought to he appeared sc> appalling, 
and wdieiicvcr 1 lu'gaii to allenij)t it was so freciuently interrupted by the 
Ne(*c5sity ofalti^nding to llie current Business of Legislation, that a great deal 
of de^ultor^• J^aboiir was wasted me without making murh Progress. I ielt 
the Neces'^ity of gi\ ing it full and leisurely Consideration before I could be 
warranted in proiumncing on it a definitive-judgment. It is so artificially put 
together, ana must be viewed so thoroughly as a whole which cannot be 
altered in One Part without corresponiiing Changes in almost every other Part, 
that at One Time I began to be very despondent of being able to make any 
satisfactory Report upon it to my Colleagues, such as I W'us requested to do 
as soon as llie Sanction of the Court of Directors was received in India for its 
being passed, with such yVlleratioiis as wc might deem expedient. It required 
the strong Stimulus administered to me by the Governor General’s declared 
Opinion w’ith rcsj)ect to the Necessity of passing a precise Penal Code, in sub¬ 
stitution for the Mahomedan and licgulatioii Law, simultaneously with the 
Abolition of the Exen^ption of British-borii Subjects of Her Majesty from the 
Jurisdiction of the Ca)mpnny’s Criminal Courts» to force upon me "the steady 
iinintt'rruptcd Application to it which I have given since the Discussion of 
that Measure in Council, Like many other Ditlicultics, this also, when fairly 
grappled with, has proved for loss than I anticipated. 

« I have now made such Progress wdtli the Code that I can venture to promise 
the President in Council that within a very short Time I shall have the whole 
ready for liis Consideration, with the Alterations which I think indispensable. 

irwill, however, save much Time in the Discusssion of Details if I explain 
generally the Principles upon which the Amendments 1 wish to make arc 
grounded; and if the Council agree to those Principles, there will be no 
Occasion to justify in endless Repetition each Application of them. 

The 
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The first great Change I wish to make is to strike .out all the Illustrations 
from the Law. They may be useful to assist Magistrates and Law Students 
to understand the Law, but as Laws, they seem to me fraught with Mischief. 
My Objections to them arc piecisely *the /same as those fhixMbiy put by 
Sir Lawrence Peel in his Remarks on the Coiie already communicated U> 
Governftient. I object to them on the same Principle as that on which I would 
not ill Geometry, to the Analogies to which the Commissioners apptnii, giye 
Two Definitions of the same Tiling. I have had the Advantage of* discussing 
this Question with Mr. Macaulay and Mr. Maclcod iKdoro 1 left England, and 
since I arrived in India with Mr. Millctt, Three of the Four Coinmissioiiers 
by whom the Code was orepared. I have heard all that they urge* in favour of 
these Illustrations, and liclieve that 1 understaiKl exactly the t'se they were 
meant to serve. I take them to have been intended as so many Boiiiulary 
Marks, in whatever Direction the Extent of the Law as defined in the irenend 
Enactment might appear doubtful, in order to I'eiuove that Doubt in tlu>se 
precise Circumstances which constitute the Example, and by Iidereneo in all 
other Cases more unequivocally within the Scope of the l.»a\v. But iu> Proposi¬ 
tion, cither in Ethics or Geometry, can stand alone. Iiuluctions and Analogies 
arise from every One; and new Maxims, of more or less Generality, will 
inevitably be drawn from them by those wlio liavt* to administer the Law*. At 
all events, if this is not the (.'ase, it can scarc-ely l)e said ol* the Illustrations 
with Truth that they will differ fromti Collection of decided Cases only in tlu' 
Circumstance of their being decided, not by the Judges, but by the? Lf'gislature. 

Of course the Framers of the (/ode hoped and believed that in such Indue- 
tions nothing w'Oiild appear inconsistent with the main Articles of the (.-ode; 
but, highly as I think of their Ingtainily and logiiail Acuteness, I dare not. 
trust them for an infallible Aeenracy, wliicli long Experience lias slmwn that 
our most shrewd and learned Judges have not attained to. Undonbteilly th<T<.' 
is great Value in adjudged Cases illustrative of a general Law, wliieli is always 
better understood by lueans of them, and, according to our F-ngli^-li Practice, in 
many Instances exists nowhere au(horiLativt;ly but in Induetitnis from them. 
According to English Practice, every such (aise, when it is <h*eided, is so fiir 
like One of these illustrations that it is supposed to be in accordance with tin* 
general Law, and is so decided Ix'cause ol* this Supposition ; ne\ (‘rthelc‘.‘-s it 
often happens that more subtle Distinctions are afterwards drawn, and a C.'ase, 
with all its (.•onsefjuencc"*, is ovtnruled and set aside as fjfff/ wduai it is 

Ibund by incontrovertible Reastiuing to lead to C.Vniseqiumccs, not thf>ughl ot'nt 
the Time when it was origiiiall 3 'decided, which arc inconsistent with some 
settled Principle. 

But this cannot he done if the general Principle and the supposed fjiull.y 
Example are both Laws of c(|ual Authority; and the (Jourts will be diivc*n to 
choose between their Interpretation of the. I^aw as given by Maxim, and Ilu ir 
Perception of the Inconsistency existing between it ancl the inevitable Infl.rence 
from the Law' as given Uy Illustration. Wc might easily conceive a Ch iininid 
Law made for Etigland by enacting that every Case reported, for instance, in 

Russclfs Reserved Crown Cases,’’ should henceforth be deemed Law. But 
although e-vciy One of these Ceases was decided on full Deliberat ion by all the 
Judges, and was believed to be good Law when so decided, 1 am safe that 
thc^'^ would themselves protest against legislative Sanction being given ta 
all of them, for fear of latent Inconsistencies whicli might hereafti-r be dis¬ 
covered. How much greater would be the Chance of Error if* such an Act 
were pas.sed declaring evcrytiiing in “ RusselTs Treatise on (h'imcs” to lx 
Law, comprising not only all the Cases but also the general Principles which 
he and his Predecessors in the same kind of Work had gathered from them; 
yet this would not differ much from what we arc now asked to do, cxi'cpt that 
*in the Indian Code the Commissioners, instead of forming the general Maxim 
by Induction from the Examples, liave probably ratlicr deduced the Lxamj>l^ 
from the general Principle previously laid down by them. But this does not 
diminish the Chaneg of Mistake and Inconsistency.^ In answer to this ()bjcje- 
tion I may l>e called on to point out what Illustrations arc obvious to it. Sir 
Lawrence Peel has done this already in some Instances, but I am c'ontcnt to 
answer, I cannot tell. The Fear of the Po^^sibility of such CoMScc(uem*eis is 
alone enough to make me shrink from introducing this Novelty in Legislation, 
(263-) 3 Y 3 ttiKi 
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and thereby, as it seems to me, giving great additional Difficulty to the Under¬ 
taking, already of itself burdensome enough, of framing an unequivocal Penal 
Code fit for Adoption in every Part of this Empire of India. 

It deserves to be noticed ths^t even the Commissioners to n-hom was com¬ 
mitted the heavy 'Pask of examining and reporting upon the Comments made 
on the (Jode, on its Publication, appear to have misapprehended thd precise 
Effec’t of these Illustrations, and the Intention of their Predecessors in the Law 
Qjminission in introducing them. 

In their First Report they say (p. 17)^“We understand the Authors of 
“ the Code to have intended their Illustrations to serve precisely the same 
“ I’iiip()sc as Eitamples in (Irammar. A Judge finding an Illustration plainly 
“ at variance with the Terms of the Enactment of the Application of vwhich it • 
*■ is exhibited as an Example would be at liberty to neglect it, and to apply 
“ the Law ac cording to his own Jiiclgnicnt of its Meaning.” 

Rut speaking soon afterwards of the new Illustrations by which it is proposed 
that the Legislature sliall from Time to Time supply Defects discovered in the 
(’ode, and set right erroneous .Interpretations of its Meaning hy the (Courts, 
they say (p. 'J'J), “ T^iough it is not in Terms so doclarcd, it does indeed 
“ uppesir that the new mustrations in the successive I'ditions of the ('ode arc 
“ intetidcal to 1 h‘ a Part of the Law, and consequently absolutely binding unon 
“ those \vl»o have to nflminister it, and, so to cliU'er in Charac te r from the Illus- 
“ trutions in the* original Edition. I’he (new) Illustration is authoritatively to 
“ extc'iid or limit or otherwise qualify the Construetion ; whereas the lllustra- 
“ tions in .the original Code* are, as has been obse rved, merely Examples, but 
“ Examples c;lotbed with an Authority entitling them to the highest Respect, 

“ flinuffh not uhsolutehj hinflhifr." I apprehend all this Statement to have ocen 
written in thorough Mistake of the Meaning of the (’ompilers of the Code, not 
only from their envn personal Declarations fo me, hut from the plain, obvious 
Mc‘aning of thc'ir own Words, when first suggesting the Use of those Illustra¬ 
tions. It is clear to me that no such Distinction was intended between the 
new and the original Illustrations, hut that all were meant to he of equal 
hbree, unci that the I'orcc of declaratory Law. It is on that Supposition that 
1 am irrc'c-oncilahly opposed to their Introduction in this Form. As instructive 
Examples, not having the Force of I.,aw, thej- may, with some Alteration, be of 
great ILse. 

'I'his leads me to notice another Ohjcction which 1 entertain to these Ulus- 
trati<»ns, of a cliftcrcait Kind, not by any means ol’ the same Weight and 
Importance', hut deserving, as I think, ('oiisideration. 

It is iieeessary lor the Purpose w'hich they arc to serve that they should be 
disposed, ns it were, on the very Outskirts and Borders of the I,.aw'; and an 
aliiKist inevitable Consequence of this is, that they accumulate strange and 
improbable Suppositions, and that many of them arc of a trivial and ludicrous 
Character, the grave Enumeration ctf which is likely to bring Ridicule upon the 
new Law ; and whether or not such Emotions ought to be excited, I think they 
are to be deprecated. It is only neces.sary to read the Code to 86c to how many 
of the Illu.strations this Remark applies. 

As this Question is of so great Importance, it may be well that it should be 
dispo>*?d of before I go on to other Mattc*rs. 

(Signed) J. E. D. Bethune. 


No. 151. 

Minute by Major General the Honourable Sir J. H. Ltitler, G.C.B., dated 

the 2d May 1850. 

I AM inclined to think that this Code, as it now stands, is almost all that can^ 
he desired, and will, I doubt not, with the few Alterations contemplated, be 
isudered pc'rteetly so by the Perseverance; and indefatigable Exertions of our 
Honourable Colleague, Mr. Bethune. 

1 ccnc'ur with the Legislative Member that many of the Illustrations are 
trivial, f,nd in some Instances border upon the ridiculous. Gn a Revision, 
however, such might be struck out; but 1 am of opinion that the greatest Part 
of them may l)e retained with Advantage. ^ Signed) J. H. Litrum. 



No. 152. 

Mnnm by the Honoumble Sit* F. Cuntftik Bart. 

I AM willing to gpve up the Illustrations 4 i. not enact them as Part of (he 
Law. 1 do not think they are necessary, thoimh published by the Executive 
C^vemment and circulated with the Code. Xhey will, with some Expurga¬ 
tions, be highly useful as illustrative of the Meaning o(‘ tlie Code. 

- # (Signed) F. Cuiumb.*/ 


No. 153. 

MiNtJTE by the Honourable J. Ix>WEa, dated the 8 th May 1850. 

I AM also willing to give up the Illustrations as Part and, Parcel of the Code; 
but they unquestionably will be-most useful in tlie Form of au Appendix, and 
may very well be allowed to have the Force of judicial Decisions in illustrating 
and defining the l.aw. 

(Signed) J. Lowbs. 


No. ,154. 

The Marquis of Daluousie K.T. to the Govishnment ok India. 

Honourable Sir-s, Saharuupore, 29 th April 18.50- 

In continuation of the Minute which.-1 had the Honour of transmitting to 
you the other Day, I have now' to request that you woidtl Ik? so good as 
to cause that Minute, as well as any otfiers which may have been rt;eordcd 
on the Draft .\cts for doing away \fith the Exemption of British Subjects (rom 
the Jurisdiction of Criiuinal Courts in the Provinces, to be transmitli*d to the 
Secret Committee by the Mail of the 8 th May. 

I make this Request, us it is obviously desirable that the Authorities in 
England should have early and accurate Information of the Acts and Intentions 
of the Cxovernmcnt respecting Drafts ot so great liiiportuacc as those .above* 
mentioned. 

I hav 0 , &e. 

(.Signed ) Daluousie. 


No. 155. 

The Government of India to the Marquis of J>Ai.notrMiE, K.T. 

(Home Department, Legislative.) 

My Lord, Fort William, lOth May 185(t. 

We had the Honour to receive on the Gth instant your J.iOrdshi{/s 
from Saharunporc, dated the 29th ultimo; and us the Mail by tlie Periiii'^ular 
and Oriental Company’s Steamer was closed on ^tlic 3 d iflrni, w<? propose 
to forward^to the honourable the C.-ourt of Directors a (.'-opy of your Cordship’s 
Minute on the Draft Acts noted oUv. the j. l or ih.-i>aw tit 

Marffin, and on the K.xpediency of passing orii«rMajv»iy'* KurttpanSuiy^^^^ 

the Penal Code, together with Copies ot .luriwiicuon n«; liaw in-jii. con.- 

the Minutes recorded by us on the Subject, Cu'u-t*- 

by the mid-monthly Overland Mail ‘ vi4 ^• 

lm>mbay, the Packets for which will be despatched, from Calcutta on the 
13th instant. 

2 . We beg to enclose, for your Lordship's Information, Copies of uur 
^ Minutes and Letter to the Honourable Court. 

We have, &c. ^ 

(Signed) J. H. Littler. 

F. Currie. 

J. Lowes. 

J. E. D. Bethune. 


(263.) 


3 y 4 



( ) 
No. f 56. 


Minute by the Honourable Sir Hebbert Maadock, Knight, dated Uie 

8th November 1848. 

. . » ’’’“"S' , .... ^ Before proceeding to a further Discussion of 

: 20 th s«i>i. this im^rtant Measure, 1 propose that>we solicit 

the Kxprcssion of our Colleague Mr. Ccthune’s Opinion on the Penal Code in 


its Principle and Details. 


. ' (Signed) 

I concur. 

(Signed) 

I concur. 

(Signed) 

I cannot olycct to this. 
(Signed) 


T. H. Maddock. 
F. Miixett. 

.T. H. Eittler. 

J. F.. D. Bethune. 


No. 157. 

Minxjtk by the Honourable J* E. D. Bethune, dated loth May 1S50, 

r«iiai Ciuu* ^I'liK Second genera) Qii¥*stioii ■which 1 wisJi to brinjf under the 

No. a. Notice of the President in Cvoiincil connected with tlie proposed 
P(ni:il (.*ode i.^ the Degree in which tlic Discretion of the Crimiiuil Courts is 
to be fettered in awarding the Amount of Puiiisliiiieut. 

'The Authors of the Penal Code have everywhere shown great sJcalousy of 
the Judges, and lliivS appears very notably by the Way in wliich, in the great 
Majority of Cases, they liavc been careful to define, not only the greatest but 
also the least Punishment which can be pronounced for each Offence. I believe 
this to be in Practice very iniscliievous. 

It may be piissibh^ to make great comprehensive Classes of Crimes, and to 
appropriate to each its corresponding Kind of Punishment ;—such are worthy 
of Death, such Transportation, such of Imprisonment. Every one familiar 
with the practical Administratii)!! of Justice knows, that in tlio.sc Systems of 
Daws which make no Pretence to the same nice Accuiacy which is aimed ut 
by the (Jode even this main tJlassiticaiion is often f()und in Fault, and that 
iVr^ons arc otlcn put on '^Frial and ibuiid guilty of OffV*nces which according 
to the Dot tor belong to one Class, but according to the Mischief which the 
Iviiw \^as made to prevent to a very diffcrt‘nt one. I'he Chance of this 
becomes greater as we increase the Fineness of our Distinctions ; and an 
unnecessary Ditliculty is thrown in the Way of the tine Administration of the 
Law when the Judge has no Power but by soliciting the Intervention of the 
ICxecutive (joverninent to diminish tlic Punishment. This Principle has been 
long admitted in English lACgislature. I have examined, with a view to «.this 
Question, the classified of Punishments lor all Offences known to the 

English law, in the Appendix to the Fourth Report of the Commissioners on 
Criminal Law'. 1 find only Three iVets of Parliament since the Accession of 
Geo. 4. in 1820, that is to say, for the last '^rhirty Years, -which contain u 
Minimum cither of Imprisonment oT-Fine. 

These arc 2 & 3 W. 4. c. l6. §3., by which hcJVing Frames or Materials 
for forging Excise Papers is punishable with Imprisonment for not less than 
Two Years. 

By 3 & 4 W.^. 0.97* § 1^- having foi-ged Stamp Dies is liable to the same 
Punishment, qs arc also certain Forgeries formerly punishable with Death, by^ 
7 W 4, and I Viet. e. 84. 

It is roinarkable, that in the I'hree Acts wdiich received the Royal Assent* 
on tlic same Day with the One last quoted (l/th July 1837), for amending 
Slie IaHW's and al:K>lisbing the Punishment of Death in a numerous Class of 
Oftcnccs against the Person, Burglary, stealing in a Dwelling House, Robbery, 
and stealing from the Person, no Minimum of Imprisonment is mentioned. 

In 1839 this Subject cumc directly under Debate on the Metropolitan 
Police Courts Act, 2jfc 3 Viet. c. 71 m aiid there by Section 35* it was declared 
that much Hardship is experience because sufficient Power is not given to 
Justices to reduce Penalties and Terms of Imprisonment, and a general Power 

was 



^vas pven ta.the Police Miu^ratca ia sudi Muiaer as tb^ 

thiiik.fity tbO; AeBersaMfiO ^^niwclies Rc^trenue Lawa^w 

wbidi t^aiies the Cdouieatrof the Hem^ .Bond .was made aeoessaiy. 

Tema ofTiatu^ortatibii are fio^neatiy &niled not to be Jew tJian Seven 
€nr Ii%ttKteta.T<iMre; but that tamed oti a oilfeinmt Reason. PHedtabii^^ no one 
was ^ortamAy tnmsported oat of bkiriand nnless he was sentenced dw rWortecoi 
Years. If sentenced to* a less Term no was invariably sent to the lihljks, Where^ 
he ww theoretically waiting to be sent abtoad, but really was mily imprisoned. 

' I believe the Reasdn^of this to have been, that it was not thought worth whiW 
to incur the Sxpense of sending a Convict to a Penal Settlement unlew hi^ 
Services were turned to account there for a considwable Time. . 

The Rule laid down for many Years in the Company’s Courts has been, 
that Transpoftarion, when inflicted, is for Life; ana although 1 propose to 
modify, this System, and thereby require a Gradation of Punishment which 
has been abandoned, I propose in all Cases to connect Transportation for a 
limited Period with Banishment for Life to begin at the End of the Term of 
Transportation. 

It is quite essential that the greatest Punishment which the Cotu*t can 
inflict should be known; but, unless the Jud^s arc supposed be in league 
with the Culprits to 'defeat the Object of the Law, 1 sde no Disadvantage in 
enabling them, within the broad Lines of Distinction which arc drawn with 
the least Difficulty, to mitigate Terms of Transportation, or Imprisontnont, or 
the Amount of Fines, according to their Discretion and the Circumstances of 
each Case. 

According to the French Code, Condemnation to the Galleys, or to Depor- 
tation corresponding to our Tmnsportation, if not for Life, cannot be for Jess 
than Five Years or more than TAventy Years. Within those Limits the Law 
docs not attempt to hpportion the •Amount of Punishment. Sentences of 
Imprisonment cannot exceed Five Years, or fall short of Six Days, This last 
Limit is so low that it would certainly be an Improvement of the Code to remove 
it altogether. I do not find there any Minimum of Fine. Mr. Livingstone, in 
the Code for Louisiana, has introduced a Mininmm as W'cll as a Maxtmtttn of 
Punishmeut. In his Code of Procedure, Chapter XIII. Sccrion 2., is a kind 
of Exhortation and F3xplanation to the .Judges of the Principles on which they 
ought to exercise the Discretion vested in them betAveen the Limits mttrke<l 
out for them. I circulate this aa-iUi my Minute. It contains admirable Advice, 
though out of Place, ns it seems to me, in a Ijuav which ought always to onler, 
and nqt to advise. It would las very pnqKirly embtxlicd in a Circular from 
the Nizanuit Adawlut. It apiH^ars to me, that any one who gives due 
Weight to all that is 8ai<l in it Avill be Ictl to agree AA ith me, that, except in 
some special Cases (and even in them I am doubtful if they ought to Ik* cx- 
<epted), the Discretion of the Judge ought not to l»e limited for Mitigation 
of Punishment. One practical Conscqilence of Limitation which occurs fitv 
queivtly before Juries, and may be exacted sometimes l)cfore Judges acting 
alone, is, that rather fhan condemn the Prisoner to the inevitable Minimum of 
Punishment the Court pronounces a Judgment of Acquittal. 

(Signed) J, E. D. Bkthuwe. 


No. 158. 

Minute by Major General Sir J. H. Littler G.C.B., dated 12th May I8r»0. 

The Rules prescribed in the proposed Penal Code the Amount of 
Punishmj^nt on all Crimes, Icainug little or no discretional Power with th<> 
Judg^. , 

^'l%isT domlider judicions. 

Judges, as .^ll%s other People, .are apt to hold opposite Opinions, and tuke ^ 
different Viewii of similar Cases. , ’ 

Theh^ Awsiic& i^ Punish therefore, would be uncertain, and frequently 
inconsisfent;^ , 

I am'dispose^ to concur in Mr. Bethoire’s Proposal, that Trans* 

portqrion, fo tte Comp^y^s ,Cpnit» inffiefed ^ (.ife, should 

■r V 'IS’Z ... 
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be, 

w I- 



be nitmmnteAdlcr Lapije iof a cwtem Period \a BankhmetU 

ftu Life, to oommence etHie EaA of the Term 

r : tinned) J. H. XwxiaBB. 


No. 159* 

' Monme by the Honourable Sir P. CoititiB Bartt,'dated 14th Mey ISIW. 

^ I AM disposed to concur with Mr. Bethune in tihe .Projnnety of feavn^ the 

^Jttdge unfettered as to the Minimum of Punishhient to be awMded.^ oo not 
find that the .Authors of the Penal Code, or the Beports on ProcedUiU, have 
discussed the Point. It is a very impmtant one, and X think we had h^ter 
it in Council on Friday. It wUl be necessary, I think, to coionmflricate 
with the Governor General on the Sulgect. 

I should also wish for the Opportunity of discussing the Questiem of sen¬ 
tencing Asiatics to. perpetual Imprisonment, a Part to be passed in Trans¬ 
portation, and the Kemainder in Banishment. I do not, 1 tlunk, ^uite 
understand Mr. Bethunc’s Object. 

1 think it is better that we should meet to discuss these genci^ ^inciples 
than that we should dispose of them in Minutes. The Iirformation or Argu- 
meuts which each Member would bring in fiivour of his View would be avail¬ 
able to all before a dual Opinion was recorded by any one. 

(Signed) F. Cnaaia. 


No. 160. 

Minute by the Honourable J. Lowtt. 

I AM disTOsed to agree with Mr. Bethune, but shall be glad to discuss the 
Matter ouTriday. 

(Signed) J. Lowis. 


No. l6l. 

Minute by the Honourable J. F. D. Bethune, dated 15th May 1850. 

Tei^^^e, J |.Q Matters more difficult of Discussion, and the right Con¬ 

sideration of which requires a more minute Examination of the Details of the Penal 
Code than those Questions which formed the Subject of my first Two Minutes. 
I shall have to express myself strongly and irreconcileably opmsed to some 
of the peculiar Characteristics of this Code. But, lest 1 should be thought to 
do this in a carping Spirit of Derogation, I will begin by putting on Record my 

S eat Admiration of the sound and philosophical Views developed in. the 
otes. Their Originality, their Clearness, their Force of Reasoning, nmy.fear- 
lessly challenge Comparison with any other Writings of the same Kind. They 
are admirable Treatises on many important and difficult Principles of Criminal 
Law, and seem to me to have fixed the Solution uf many intricate QuMtions 
on a Foundarion not easily to be shaken. I entertain no Doubt tlriit they have 
procuied for the Code itself Immunity from mud^riticism, to which for 
them it would have been exposed. Jurists compRent to form an Omnion on 
such Questions have naturally turned first to tms Pari of the Work, which 
professes to give a Defence, of the Principles adopted in its Compilation, and 
seem to me to have been too ready to pass over without Blame Faulfe in the 
l^atitments in jtheir Eagerness to express Concurrence in the general. Doctrines 
of the Notes, of which utey have taken fer granted that the Enactmeqts xxMDtain 
. the l)est and fittest Exposition in deiait Assmrihw, as I do^ to in^ .of th9 
Principles emb^ied in the Notes, and admiring the CWine^s and Vigour with 
A^which they are expressed and. enforced, l.seem to come upm> n idfifferent 
Liooguage when 1 turn to the .Code itself It aeema to me to be .^loured 
throughout with the Ck>n8cqaw0es»t^TNm .oaqpit^ Mistakes, as I deem;: :them, 
which Jthe Commissiciners have adqp4ed aa the Princ^les of its Composirion. 

Hie first ariset out of thc^. t)f the. Judges add '^ Judge- 

made which hu led t^ memas 



diioe'iirldodi4i.. .- . 

Hie oftlivjcaaiiati' of ifB c^WBion Forme 

of i£o 3Li«w, m lOTenliott Aocs^i^^ 

of owKwii^ Mid o&oon^ Terms llbey seem to Havo daosoo, ee if por* 

poB^^'fie. ordM tio ot^pe tbeicvCcide wboUy ogDiSce any Laws edtteb imj; 

Tinie tami^ed itl Tor t cwoi &id no Imttw Beason than the 
tha^itii^ be In itself a&-ettffi<^^ the Alpha and Om^pa 

Leiihdiiu^slbe TO aothitig'dhe is needed, and thalk^^dat^ 

FK^moes drawn fipom othear Systemaof •Criminal Jnibi- 
poni^iioeins&ifat find their Way into the charmed Cfame, if they should ventnea 
to tiSe lea^'lWitts which have been already emidoyed with any Meaning in ^ 
slightest D^ree difierent from that whitm would seem aimropriate to them. 
I am hot satisfied with the Apology which they gpive themaMves*fi>r Harsh* 
ness of ithdr Expressions, ** because they could fiod no other Empressions whitdi 
** wohM convey, their whole Meaning, and no more than their wntde Meaning.*’ 
(Repcnl, Page 6.) 1 believe that it is in most Cases easier to ^ter Thingps Uian 

Names^ and that it is better in such a Work to use plain, iamiliar Terms, with 
B^ght Modificatimis of Meaning, than to invent Terms wholly new. 

1.proceed to illustrate by Examples each of these Defects. * 

Upon the First Point I can say'nothing more severe of their Definitions than 
they have themselves recorded. 

As our Definitions are framed^ it is Th^ to dip a Pen in anoiluar Man's 
** Jnkt Mischief to crumble One of his Wafers^ an Assault to cover him teith a 
** Cloud of Dust by riding past him, Aurt to incommode him by pressing 
** against him in getting into q Carriage.” (Note B, Pages 18, 19.) 

I can hardly understand how, after writing, reading, and printing tiiis 
Passage, the Commissioners did not suspect that there miitt oe something 
wrong in a System which led them to such monstrous Consequences, and did 
not frame their Code upon a more frank Admission that the Actions and 
Motives of Men cannot he defined and classed with the same rigid Accuracy- 
as Squares and Cycloids. 

They sinr truly enough, ‘V There are innumerable Acts, w'ithout performing 
“ which IVifra cannot live together in Society; Acts which all hlen coastantly 
“ do and sufler in 'T^rn, yet which differ only in Degree from Crimes. That 
** these Acts ought not to be treated as Crimes is evident, and wc think it far 


** better expressly to except Jihem from the Penal Clauses of the Code than to 
** leave it to the Judges to except them in Practice; for if the Code is silent 
“ on the Subject the Judges can except these Cases only by resorting to One 
“ Two Practices, w'hich w'c consider as most pernicious, by making Laws, or 
“ by wresting the I^anguage of the Law from its plain Meaning.” (Note B, 
Page 19-) 1 think there was another Alternative with regard to manjr of these 

Casea, in giving something of a different Turn to the Definitions, so that these 
Actions could never come to be confounded with Crimes ; but it may 
be allowed that something of the Difficulty would still remain. It has existed in 
alt H^s, and was formerly surmounted with quaint and pithy Brevity, by the 
hlaiqnai, ** De minimis non curat Lear,” “ The Law does not poneem itselfybout 
Trifi^** I do not know the Origin of this Aphorism, but it doubtiess grew out 
Common Sense^of Mankind, which, in this Shape, the Commissioners 
ignore ialtogether, but to which they are nevertheless forced to have recdurse, 
raot^- they call it in aid in a more inconvenient and perplexing Form. 

“ edauim 73,” they say, ** is intended to provide for these Cases, w'hich, tbougli 
** from ithe iliupef^^tion of Language they foil within the Letter of the Peinal 
** Lavw are yet not within its Spirit, awl are all over the World considered by 
tbid iNblkV Msd for the most ^rt dealt wtth by the Tribunals, as innocent.” 
(Netd^wHige lS.) Clause 73 is as IbBows: *« Noting is an Ofii»ioe by * 
'pauses, or that it is intended to cause, or frtat it iq knbwn to 
** to if that Harm is sosfi^t that so Fevsoit of ordi- 

“ wcMild cinsplain of that Harm.”.,- 

mddfd Qtie^fion to leave to a 

' -Sensi^iittril|^dit||S^^:1^^ Jttiy cif sioddfkm of Welsh* 











' mm, «yen.ttt0;:fi^e^J^iuw';.iii 

diflfefetot Mood8« vnU </• / 

It is reported that id a reccot Case df jgxeat Xd!i»aim|lce tp M^hsm^ l^ate 
df thP most acute and learned Judges n&gUuat^aPk^areii’i that be'enn^^athu^ 

^ definite Meaning - to the Words *V«jD»imo» J¥iPifea^ and if end ih 

nothing more iprecise-than thic^ 1 think it'wiB be. better not. to blink^thb Fact, 
vond if anything is to be said on the Subject, to say openly and honestly that 
** a Magistrate may refuse to commit fi>r Trial, and a Jud^ to try, any Person 
** charged vrith any Act which, althongh Ofihnce within the ^Letter cd* the 
“*l^w, appears to‘him to have been done without evil Intent, and to;be too. 
“ slight and trivial to Ijc within the Mischief for Hindrance or ^medy v^uN?eof 
the Law is m^e.” This, or something like this, is what we must' coine to 
at last, as a Rule of Practice; and it seems to me that there is no Advantage, 
but rather the reverse, in trying to clothe the Enactment with the Appea^nce 
of greater Precision, which nevertheless does not really exist. This ** otthnary 
“ Man ” re-appears in more than One Place of the Code, and on the rao^ impor¬ 
tant Occasions. Voluntary culpable Homicide,” as the Commissioners choose 
to call it, Irecomcs “ Manslaughter,” “ when committed on grave and^ sudden 
Provocation.” No Definition is given of what is Provocation, though it seems 
to stand as much in need of one as Death,” and “ Injury,” and some other 
Tenhs which ore duly interpreted; but we arc told that Provocation, whatever 
it may he, “ is designated as * grave ’ when it is such as would be likely to move 
a Person ‘of ordinary Temper’to violent Passion,” with certain Exceptions not 
material to the Point I am now discussing. The Commissioners seem to have 
thought, and in my Opinion rightly, that “ violent” is a Term sufficiently Vrell 
understood by those who sneak the English Language not to require precise 
licfinition, although the Place in which it ^occurs, concerning Homicide, calls 
for as much careful Discrimination in the 15se of Words as any Part of the Code ; 
yet in order to be consistent they should have defined it, for they have 
thought it necessary to define “ using Force.” 

“ A Person is said to use Force to another if he causes Motion, or Change 
“ of Motion, or Cessation of Motion to that other, or if he causes to any Sub- 
** stance such Motion, or Change of Motion, or Cessation of Motion as brings 
” that Substance into contact with any Part of’that other’s Body, or with any- 
“ thing which that otiicr is wearing or carrying, or with anything so situated 
“ that such Contact affects that other’s Sense of Feeling, provided this -is 
“ done by his own laidily Power, or by disposing any Substance in such a 
“ Manner that the Mction, or Change or Cessation of Motion, takes place 
“ without any further Act on his Part, or on the Part of any other Person, or, 
” thirdly, by inducing any Animal to move, to change its- Motion, or to cease 
“ to move.’' Really this elaborate Analysis and Dissection of Ideas which 
Mankind have managed hitherto to understand well enough for practical Pur¬ 
poses without such subtle Distinctions appears to me more suited to a Philo¬ 
sophical Dictionary than Act of Crimes and Punishments, which to be use&l 
<iught to be written so as to be readily understood by tho.se who are to be 
governed by it, ns well as by those who arc to administer it. Lord Coke was 
content to say^ “ Force, in the Common Law, is most commonly taken in ill 
Part, and taken f 9 r unlawful Violence.” (Co. Litt. I6l6.) We Have aliseady 
seen that in the Judgment of the Commissioners t^s is a sufficiently poinplete 
Definition, as they do not think that Violence needs any Explanation. And 
what have they gained by their elaborate Nicety ? This Definition roaj' perhaps 
approach reasonably near to an accurate Definition of Force (though there is 
still some Defect in it, in not explaining what is meant by “ Power,” which 
Term fbrms Port of it, and perhaps even “ Motion” too, since they will not 
give us Leave to understand anything without their Help), but St is. cf widep 
Application than-the Commissioners seem to be aware of, and certainly |^s m 
great deal further than the Courts of Justice have any Oc^ion to k>c^ ot than 
*wtbe People understand, for whom the Lawis made. L thinkT can e<r>^'hring 
tW'Eviaeace of the Oommissioaers th^selves itt'^OGltdeatoiation of own 
Work. Haring defined ”nring Fopee'^-^ln this Maaner, they gp-tim toan 
^‘‘Assatihu” ■ i-■ , -j •' 









iii^^idliis#li^ fb 0iiiii' -id&n 4^ JE^iiK^)iwbfie yPiirf,hL 

itliiena|l&%M!Jbiii'^^ i«fe^'ii«'n^«fli«fw.-seruH^ be 

” jtt9£l;p^|iiittiisbi^ figr caixieiiff sudi fimt t ikut he 

** J^Ssmie io JEiOtwu^ be mbi te haefe eeiems^Uad an. AnttmuW* fncee tntiv 
the ^u^tlwr of the ; .bet let es exaieiiie. ifcdfl Case with the 'Ci£:-the 

Author of the IDefinitton. Hie Peraon who thgs the Bit has caused hlotioni» or 
ChanTO. of Motion, to the Person who ialis into it <[and also Cessation Mi^km 
when he is stunned at the' Bottom of .it), and he has done this bv disnnwh^ 
the Substances which were in the Pit round the so that the bw ti o iv 

or- Chai)]^ of Motion, or Gfissation of Motion t^es place without any iurthar 
Act On his Part, or on the Part of any other Person, fbr the Motion, which, is 
changed by the Fall, is not a new Act, but already existing within the Terras 
of _ the Oennition, and he has done this, by Hypothesis, to cause Hurt, tliat is, 
It^ry,^ to tiie Person who fidls in; therefore this is an Assault according to the 
Heiirat&ui, and according to the Admission of the Annotator extterae violence 
is thus done to the Language. 

There is indeed no Doubt in my Mind that abusive Words alone, if offensive 


VioSeace ie Xitm 
the ^udhor of the 


Ears, causes him to move. The (Commissioners themselves (Note M, Page 57,) 
consider speaking as an Act, and offer a long Argument to show that Bfeath 
wilfully caused by Excitement produced by Words only ought to be punished as 
Murder. If} then. Death caused by Words is Murder (see Illustration o. Page 76), 
Motion caused by Words, though .<hc Cause acts only by an Excitement of 
the same Kind, is an Assault, Wing, as 1 have said, withm the literal Definition, 
and not being even excejited by Clause 73. But by Page 89 “ mere Words 
do not amount to a vShow of Assault,” much less therefore to an Assault. Thus 


this excessive Itcfincment directly leads to Inconsistency. 

By Clause 76 the Right of private Defence of the Body against an Assault 
extends to the voluntary causing of Death, if, among other Cases, the Person 
assaulted is in reasonable Fear of being grievously hurt, or wrongfully confined, 
in such Manner as is punishable with more tlian One Year’s Imprisonment. 

Let us look further into these Particmlurs. 


By Clause 314 grievous Hurt, besides a Number of other Hurts which art* 
fbr the most port designated in the English Law as ** Maims,” includes such 
** Hurt that the Sgflerer is during the Sfwice of Twenty Days in bodily Pain, 
** diseased, or unable to tellow his ordinary Pursuits.” So, by Clause 331, 
** wrongful Confinement” is when One is prevented from proceeding beyond 
certain circumscribing Limits in any* Direction in which be has a Right to 
prcrteetl; and whoever wrongfully confines any Person fbr Three Days-or more 
IS liable to Imprisonment fbr Two Yearn. We get, therefore, to the following 
Proposition : that if a Person is assaulted in such Circumstances as may reusoii- 
alily cause the Apprehension of being hurt, so as to be in pain for Twenty 
Days, or of lieing prevented from proceeding beyond circumscribing Limits in 
any Dircsetion in which he has a Right to proceed, during the Space of Three 
Dtiy^, he is justified in killing bis Assailant. 

But if be kills his Assailant, having only reasonable Aj^rehension of Pain 
foi* Nineteen Days, or of being kept within circumscribing Limits for Two 
Days, ^re commits ** voluntary culpable Homicide in defence,” and is liable to 
Imprisonment for Fourteen Years. Would not this be ludicrous if it were not 
shpekhE^? The Commissioners oom^le their Code as if every Human Creature, 
sucM^^ av^Kised to the Fear and Danger of an Assault, were able to predict 
the &Et«;nt M sJfout to be inflictedon lum wiUi the Peonenceof 

a Mesmerio,. Clairvoyant, or could- aet an if ..he were-the-heavtcfr <rf Two 
thrown into a Piur of Scates^ and tmidd fottimrkb let his 
Ooitvlctlon that the Prepondi^aaoaTctf^ Motives was 

TSii«Bfc.af of 

.'jf-inified 'hytbis 



Commiwuui^ that '* in nmi^ va|m a £(WsIiytni» ntpoiea^ 

its Functions, and resigna the Power cf nudciag |o the Courfa nC Jnaitioe.* 
(RqHMTt, Page 7*) But it is plain that there is a Fact'<m whh^ th» CcHurts of 
Justice will have to daeii^ in ather Case; nnd <|i^er enacting, if tln^t is to he 
the ILaw, that a Person assaulted may kill his Assailant if .he is in spasonalde 
Fear of grievous Hurt, the Choice lies between leaving it to the Juxy in each 
^ these doubtful Cases, whether there was reasonable Fear, of grievous Hurt, 
without attempting to define precisely how much Hurt may he considered 
grievous, or whether there was reasonable Fear of being put in Fiun £br Twenty 
Days or Nineteen. After fixing on that precise Limit, I cannot .think that 
either the Difficulties of the Court are less^ied, or the Ends of Justkse advanced. 


by choosing the latter Alternative. 

The same Fondness for arithmetical Accuracy is found in several other Parts 
of the Code, It was seriously proposed to me several Years ago, by One of 
the First Mathematicians of our Time, that a Law ought to be prraared 
for taking the Evidence of Witnesses by a Scale of Conviction, for that inas¬ 
much as some Witnesses were able to depose much more positively to fhe Facts 
they were called to prove than others, each should lie required to state whether 
his Belief was as One Half, or Three Fourths, or Seven Eighths, or whatever 
might be the Approach to Certainty in his Mind. 1 look on some of the 
precise Phrases of the proposed Penal Code with the same Distrust of their 
practical Application with wliich 1 regarded my Friend's Plan of estimating 
Testimony. Where Certainty can lie properly had, it is very desirable; btft it 
is very mischievous, where no natural Limits cou be found, to search out artificial 
ones, and then to reason and enact concerning our artificial Classes as if they 
wore natural Families. It may perhaps be considered a comparatively trifling 
Fault, that the Commissioners appear to have systematically tliscardcd every 
common English Word, if another could be found more unusual, or of more 


Foreign Origin, to express the same'i'hing; but I do not so consider it. I 
attach much Importance to the Use of as much genuine idiomatic English 
as it is possible to employ. Especially I would keep those Designations of 
Offences which arc familiar to every one; and I consider it far preferable 
to retain the old Word, with a new Definition, when that appears necessary, 
than to invent a new one. At the same Time I would make the Definitions of 


Offences tally as closely as possible with that already recognized in English 
I.<aw. 


Ido not think anything is gained by Paraphrases which turn ** Manslaughter” 
into “ voluntary culpable iloniicide,” or “ Burglary ” into “ Lurking House 
Trespass by Night.*’ 1 think “wilfully” a better Word than “voluntarily,” 
“Fear” than “Apprehension,” “Bribe” than “Gratification;” and so on 
through a Multitude of Instances. It must not be forgotten that the Commis- 
.sioners themselves recommend most properly that all Penal Laws hereafter 
framed “ should fit into the Code. Their Language ought to be that of the 
“ Code. No Word ought to be used in any other Sense than that in whidh it 
is used in the Code.” (Report, Pagt^*8.) 

This makes it doubly important that the Language of the Code, should 
approach more nearly to that in common Use, and not be constructed upon a 
Modfl upon which few but its Inventors could dare or would wish to try to 
build Sentences. 1 am not able to understand the Principles which ^ve 
guided the Commissioners in tlic Choice of Words which need Definition, and 
those which do not. The Meaning of the following Words, among others, 
is defined;—“ Injury,” “ Court of Justice,” “ Death,” “ Animal,” “ Vessel,” 
“ Hurt,” “ fraudulently,” “ examine,” “ Coin,” “ Force,” “ Assault.” The 
Meaning of the following Words is not defined:—“ Definitive Judgm<eibt,” 
“ c<>venanted Servant,” “ secular common Purpose,” “ cumulative Puuisum^t,’ 
Circumcision,” “ unnatural Lust,” “ specific Property," “ Mutiny,” “ Cemspi-** 
racy,” Breach of Military or Naval Discipline,*^** malignantly," **.WMtonly,” 
%t* personal Influence,” “ legally competent,” ** legal Incapacity, *♦ Annoyatide,”' 
** ’Quarantine,” ** Disturbance,” ** periodical Work,” ** inveighing.” *‘ 

** able.” I do not myself And much I>ifficuTty ini attaching pi^cise to 

many of these Words; but if they arc compared with the previous I4at of ifii^ied 
Words, it will be dHBeult not to to .the €lond.ui^oti that the Oo^ di»^uns 
«titherto6 itnAny or tOoffew De&iitfoij^. ; Yt Is reiBark«lde;>li^ thalTi&i^'Work 

'"■•‘iidBung 
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'■••“A'flwwill- 

' ■*'Tlie''Oflfelidcrha» ejected his Retrutt vnib*the Prtmdrty.*' ,, 

' ^' A PiarKm of <»dimty Sense and Tem]^ 

« Tk In&naation in any Quarter. 

** Itelalion in the direct ascending^ or desccndUng Line.” (A purely feudaf 
Phrase.) 

** Re&eshnmits according to the common Usages of Hospitalitv.” 

- ** Due Rqjard for Human Life." *' 

♦* He carries that Act or Omission to such a Length.” 

“In the Service of the Public.” 

He causes any Imputation to be belim'ed in any Quarter.” 

** He lowers the moral or intellectual Character of a Person.” 

** A State generally considered to be disgraceiul.” 

** The Character of a Person, as far as his Character appears in tfaot 
** Conduct.” 

A Performance which its Author has submitted to the Judgment of the 
Public.” 

All these Expressions, and all such as these, appear to me wholly unsuited 
to the Gra'i'ity and Distinctness which ought to mark a Criminal Law. 

These Observations will indicate the Nature and ICxtent of the Changes 1 
wish to make in the Code. 

I have been going through each Chapter of it, and comparing it as I went on 
with the Act of Crimes and Punishments prepared by the Criminal Law Com¬ 
missioners. This was published after the Indian Penal Code, and embodies many 
of its Suggestions. It may be considered, therefore, in the Light of on add! 
tional Commentary upon it, and it would be very unwise to reject tks Assistance 
of the very able Men who compiled it, who, moreover, were thoroughly conver¬ 
sant with the practical Administration of the Criminal Law. I have kept the 
general Classification of Ofienexjs adopted by the Indian Commissioners, but I 
nave often altered the Order of the Enactments where it appeared to me tliat 
it might be improved. 

I have also added many Enactments from the Act of Crimes and Punish¬ 
ments which appear indispensable, but I have hardly omitted anything unless 
in conformity Avitli the Principles which I have here explained. In a Copy of 
the Penal Code which I am preparing for the Use of the President in CJouncii, 
I shall put llcferenccs opposite^ each of the Clauses to the Number of the 
corresponding Article as 1 have re-arranged it. Where there is no Hcfcrence, 
I,shall write an Explanation of the Cause of Omission of that Clause in every 
Case in which it is not obvious. It will of course I>c understood that the 
Articles so referred to arc not always identical \vith the C'lause to which they 
correspond, for although I acquiesce ip most of the Principles of the Code 
otKer than those to which I have already declared my Dislike, this is not univer¬ 
sally the Case. The Language will generally be found dificrent, in the general 
Substitution of well-known English Words for hard uncouth Neologies. 

• , (Signed) J. E. D. Bkthcne. 


No. 162. 

MnttJTE by Sir J. H. LirruBa G.C.B., dated 20th May 1850. 

Ik framing the new Penal Code,, we should, I think, adhere as closely as 
pos^!^ to that of the Law ^Commissioners. 

, S6me' few Modifications may probably, when calmly discussing the Subject, 
be ,(£^ined expedient, but I doubt much whether any real Improvement for 
prai&ldc^' Purposes win be attained by extensive Alterations. .. ‘ 

Expressions and Terras used in the Code in its present Form arc 
^ihey seem to be of too trivial a Nature to deserve much 

^ IS be deempd. essential, there vriU be BO Difficulty in 

!fo. |e^er the Meaning perfo^y iuldligiblc. ^ 
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The Uliwtrations are on the whole invaluable, but they may , be given in ^ 
Appendix, instead of being embodied with the Code, as at present. 

^ (Signed) J. H. LiTTuai. 


No. 163. 

^ Minute by the Honourable Sir F. Cubaib Bart., dated the 20th May 1850. 

I no not concur with Mr. Bethune in his sweeping Condemnation of the 
Phnfseology of tlie (^ode. There is doubtless nn Attempt at Precision of Defi¬ 
nition which is iK>t always, and as the Commissioners themselves admit, cannot 
always, be successful to the Extent they desire ; still, I confess myself generally ^ 
at a loss to suggest an Iinprovcmcnt. [ think Mr. Bethune is hypercritical, and * 
tliat it is much in liivour of the Code that the Objections to it he has adduced 
in his Minute arc not of a more grave and serious Character. In his Strictures 
on the Definition of Assault, for instance, natural Philosophers and Chemists 
toll us, doubtless, that Air, though subtle and invisible, is a Sul^sfunce possScss- 
ing all tlic principal Attrilmtes of Matter ; but Lawyers and Jurymen would 
scarcely, I tlfmk, be brought to dcclai-e that a Man by speaking or putting in 
Motion the Air, and bringing it in contact with the Tympanum of another’s Ear, 
was bringing a Substanct: in contact with the Person of another “ so as to aflfect 
that other’s .Sense of Feeling.” Natural l*hilosophy makes Air a Substance. * 
Mythology makes Air a Person. It would be difficult to jirovc it either in a 
f^>urt of Law; and I have no more Apprehension of the Air set in motion by 
tiu' Voice being deemed instriinicntal to an Assault, under the Code as it stands, 
than I have, should Ave add a Chapter on Incontinence, of Zephyr being prose¬ 
cuted for those Transactions with Aurora which are said to have taken place— 

111 IJctl.s ol’ ViolftM 

Aiid full-blowu Rmsos in 

.Still 1 confess that I think the Definition of Force and Assault perhaps the lea.st 
happy in the (.’ode, and 1 shall be glad to see what Mr, Bethune proposes to 
sub.stitut .0 for it. 

T think we must retain us much of the Code as is retainable, and pass as much 
as is passable. It is tlu“ Code of the Law Commissioners which the Court of 
DiiH'ctor.s liave .authorizetl us to pass, Avitli such Modifications as may be neces¬ 
sary. I uni a.frui«l from the Terin.s of tliis Minute that what Mr. Bethune pro- 
pose.s to bring l»efl)re us is another (.kale, foundcil partly on this, partly on the 
English Act of Crimes and Punishments, and in some I’oints differing from 
both, the Language of the Law C-ommission*Code being rejected. This may 
be an Improvement on its Predecessors; but is it what we are directed to 
consider, and what we have Authority to pass ? 

'I’liis is a Matter for us to determine on Saturday. 

(Signed) 1*'. CuniiiE. 


No. 164. 

Minute by the llouourablc J. Lovvis, dated 22d May 1850. 

0.1 ".<1 The Object of all Law is to circumscribe the Discretion qf 

MimiK-oil 11 . 0 Code. tho Judge. * 

'I'he Nature of the Subject and the Impeifectiou of Language makes the 
Attainment of absolute; Accuracy of Definition in the Science of Codification 
(as in some other Metaphysics, for example,) impossible; but this affords no 
Heasoii why the Law’ Maker should not exert himself to the utmost to be a** 
exact as he can ; and it certainly apjicurs to me that in this Code now under 
HcA'icw the I’ield defined by the I^uav has been enlarged, and the outside or^ 
undefined Margin in which the Judge’s Discretion must oscillate has been 
reduced in Breadth. 

In cej'tain Instances the Ambition to be quite precise may have overleuped 
itself, and fallen on the other Side ; but it will be better, I think, to content oai> 
.selves with luodif^-ing these Passages, than to make an^' organic Change in the 
Structure of the Cwie. The Liuiguage also 1 would alter as little as possible. 
It is uncAmth tuid outre, no douht* but with certaiu Exceptiom, again, it conveys 

■ the 
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tile Intentioii of the Author clearly enough, and, unlem to get rid of AmUguiU'. * 

I would let it stand. ^ » e » j. 

With reference to technical Terms, &c., we roust bear in mind that we are 
legislating for India, and not for England. Tbh Designation of Offences, for 
example, which are familiar enough to us, even though not Lawyers, are not so 
to the People who are to live imder this Law. Mr. Bethune, I observ'C, prefers 
“ Burglary ** to “ Lurking-house Trespass," but the Word Burglary, by it^f,« 
would convey absolutely nothing to the Sensorium of a Native ; w'hcreas the 
other Phrase, ill-conditioned though it sound, would, and is, therefore, fur 
our present Purpose, the better of the Two. • 

^ If the Principles upon whidi the Code is founded be sound, as' 1 believe they 
' are,—^its Classincation of Offences in the main good,—and its Requirements and 
Penalties ^ust,—the more of it we adopt, and the less of it we abandon, the Ix'tter, * 
in my Opinion. 

I have, &c. 

(Signed) J. Lowis. 


No. 165. 

Minute by the Honourable J. E. D. Bethune, dated 24th May 1850. 

Penal Code, 4. On thc Discussioii of my foimcr Minute with respect to an inferior 
Limit of Punishment, Sir F. Currie expressed a Wish to know if the C'cminis- 
sioners had not advanced any Arguments in fevour of the Course fiillowed by 
them, which appeared to be an Innovation on both the Practice of India and the 
recent Course of Legislation in England. I pointed out then the only Passage 
I had discovered in the Commissioners Report bearing on thc Question m 
Note M, where thej' refer to an Article of the French Code punishing with 
Imprisonment and Hard I.aliour for not less than Five Years any Assault 
producing Sickness or Inability to work for more than Twenty Days. Their 
Remark is—It is said, and we can cosily believe it, that in sucli (trifling) 
** Cases the French Juries hyve frequently refused, in spite of the clearest 
** Evidence, to pronounce a I^ision which would have sul^ected the Accuseil 
** to a Punishment so obviously disproportioned to this Offence." This 
Remark, so far as it goes, confirms thc Views taken in my fermcr Minute. 

It has been pointed out to me, however, that as the Coinniissioiiers profess 
to have derived valuable Assistance from Mr. LivingsUme's Code, and hove in 
fact obviously modelled their Code in more than One Place upon his, they may 
feirly enough be supposed to have bet;n guided by him, and to have adopted 
his Argument on this Question. Mr. Livingstone’s Remarks are contained in 
Pages 86-88, in his Introductory Report to thc System of Penal I.,aw. 1 am 
most anxious that every Point in this Discussion on which I see Reason to 
differ from the Conclusions of thc Commissioners should lx- fully canvassed, 
and I think it will lie desirable that an Extract of this Part of Mr. Livingstone’s 
Report should be sent with our Proceedings to thc Governor General. 1 
cannot say .that ray Opinion is changed by anything which Mr. Livingstone 
urges. Indeed, I had weighed his Remarks Ixfore writing my former Minute. 
The further Examination of this Question on which I have thus Ix'cn put 
furnishes me with an additional Argument from the Uecommendations of the 
English Criminal I..aw Commissioners. I stated in my former Mimile that 
since 1820 only Three Acts of Parliament have been passed containing a 
Minim um of Iinprisoniucnt, as far I could trace them, in the Digest of (Iffenct^s 
and their Punishments in thc Appendix to the Fourth Report of the Com- 
jmsskmers. 

On this it was remarked with Justice that the Digest showed the Law only 
as it is in England, and not as the Commissioners thought it ought to lx:. 
Evidence on that Point is supplied by their {proposed Act of Crimes and 
Punishments, which also 1 have lately analysed with reference to this Question. 
They give a graduated Scale of Punishments, divided into Forty-five Classes, 
b^hming with Death as a Traitor, and ending with a Fine of 40/. 

Class 1st is Death as a Traitor, by beheading, Ac. 
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Class 2d, Death by Imaging. 

( Hass 3(1, "rransp(irtati(m for Cile. 

CHass 4Ui, 'rran>p(>rtHtiou for I-iile or lor any other'I erni not less than *Seveii 
Years. 

(Jluss r>ili, "rjansportat.ion tbi IJfe or lor any other Term not less than 
Seven Years, or 'inprisoninent lor any 'rcrin not exceeding Hiree Years and 
jiot Ic^-i than 

Class ISth, Imprisonment for any 'Tctjh not exceeding Three Years nor lesb 
than -(bie Vear- 

•Cla^s J!itli, lm]>risoninenl tor any Term not exceeding 'Hiree Years nor less 
tlian Six MonUis. 

In every other Class in which Transportation is mentioned it is given alter¬ 
natively with linpri.sfniinent ; and in those Cases, as well as where Imprisonment 
only is iru nticnied, no Minimum ofTmprisonineiit is prescril)ed. 

I proceed to not.iiu' the Otlenei s lor which each of thesi* Classes of Punish- 
im*nt is selfcted. 

'^rherf* nn‘ only Two Oflenees subject to the J^iinisliment of (/lass If), 'fhese 
are, lh<‘ unlaw lid Po^se>^ion ol l^ipir manufactured tor l*<jstage Covers and for 
Kxebe(|uer Hills. It must liavt! been by a elutiice C‘a]>rice that tlie ^rinimum 
was atta(*lK‘d to tlu sc* (XfeiKVs, difleriug not at all in Pi inei|)le trorn many 
ol.hers fi)r which ihiax* is no such Limitation. 

I liave not Ixa n able to find a single Offenee punislmlde in Class 18. My Exa¬ 
mination has Im'cu hasty, and therefore I do not positively assert there is none. 

Class o contains hy far the greatest -Numbe r of Offences for which there is 
u limited minimum Punishment. '^I'hey are almost all of aggravated Forgeries 
and Olfcaiees eoniieeled with Forgery. Common Forgery is punished under 
the 21 si (Mass, and liable to Imprisonment not exceeding Three Years. 

'^rhere are only Two Offences und(‘r Class 4 : Assisting alii n Enemies to 
escape (^mt of the Ueahn, and stealing from a Dwelling House w ith aggravated 
Circumstance's. 

'rhere are Three Offences under (’hiss 3 :— 

Returning liom Transportation, Itape, and Carnal Knowledge of a (rirl under 
'Ten ^'e:lrs ol‘ Age. m 

'fheri' arc Nine or Icn Olfcnces under tMass 2, whicli is Death - 

l)<*stroying Ships of* W^ir, cNe., Miinler, Attempts t(» murder by Poison, ^fc., 
burning Ships with DaiigiTto Life, umuitural Offences, Burglary with Attempt 
to miinh'i*, Ar^oii with Dangc*]- to Idle, Piuev with Attempt to murder, 
showing falsi* I^ights with Intent to wri'ck. 

(^lass 1 I'ontains 4Veasons only. 

For most of the Offiaices luulcr tdasses 1, 2, 3 I think a niiTunuim Punish¬ 
ment may l>e adopted without much Risk, as it is very ditlicult to conceive the 
(.’ommission of’ these t'rimes without atrocious Ouilt, and pe rhaps the same 
may be said of a few' other tb‘imcs, such as Perversion o{*Evi(lcncc (Fabrication 
of false lAidenee, in t!ic (Joih*) ; but in no Case in wiiieb the greatest Puaish- 
ment is less tlian t ransportation tin* Idle should I be di>]H>sc(l to recommend 
any Attemi>t to fix a Minimum. 

Tlu* tduninissioncrs ha\i' fixed a minimum Im[aisonnuait of* Six Months for 
severed (.)lfence>, of which the higlu*st Puni'^hment i.s Imprisonment for Tlirce 
Yi'ars. 1 am bound, however, to admit, that on a close Examination of the 
t\xle with retcrence to this particular Question, I tind a much greater Xumbt*r 
of* 1 )tfences tor which there is no Minimum fixed than I believed to he the Case 
when 1 wrote my former Minute on it. 

(Signed) J. E. D. Betiiuwe. ' 

No. 166. * 

Mini ru by the lion. J. E. D. Betiicne, dated 24th May 1850. 

». 'fur Tendency of some of my Dbservations oii the Language and 
DoHiiitioiis of the Penal Code has been, 1 think, mistaken. The Force of my 
Objection to the Aitompl at impracticable Precision in the Definitions of Assault 
and grievous Hurt, and many others, w'ould be very little weakened if it w'ere 

decided 
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decided that the Air is not a Stil^taniv within the Me aning' of the Ael. lUit 
1 am satisfied that in the Spirit in whieli the Definitions were eimipos<*d the 
Commissioners themselves would declare that il i iiu'lndtd within the iKaini'- 
tion, and would ch'pn'eate Lawyers and Jur\ftKn taking that Coursi* whieh 
Sir Frederick Currie, in the Kxerci>e oi‘ i.\nninon Sense, suggests lh|it they 
ought toYollow. My Argument Is, that they may he liusteil not only to that 
Extent hut a great deal further with Advantagt'. Mr. Lowis s*eems to thinl> 
that vrhen I propose the Term Hurglarv'" instead of certain Cases of “ I mrking 
House-trespass hy Night** 1 tru jihonl to introdiiee a Word known only to 
English T^aw. But see the Bengal Regulations. 

1805. xvi. V, Persons accused of Miinler. Rohher\, y>//rg*Ar/y/, Arson, ^e.. 
shall be c^ommitted to close (histtaly. 

1817. xvii. vii. Perstms convicted of Murder in prosecution i>f Uohherv, 
Ihtri^ltrrtfy or T*heft are linhle to a Se!it<. iu*4‘ td* Death. 

1817- d. "Plu' l^arogahs shall report to the Magistrate t'Ncry Instanci' 

of Jiff and Xhidt. 

IRIS. xii. vii. 'I'liefls, whether attended with Jhfrii'innf or otherwise, ami see 
ii. and marginal Notes to i. ii. 

182t. X. iii. In easi-s of Murder, (iuiig Hohherv, IlighwiiN Uohhery, Munh r 
by 'Thugs, Coining, and h'orgery, as well a'^ in Cas^s of 
]i rghirj/ and Tliefl, \n-. 

See also the numrrou'i IL fon nces to ( *ircular ( h'cU rs. < \Mistnieti<>ns, and 
Reports oftho Nizamut Adawhit, g'iAtai hy Ik'aufort. 'Thu^ the' appears 

familiar to tlu‘ Mofu^'^il ('ourt*^ in Ikaigal at least ; and of course in tlu* 'Traii'-Ia- 
tion of these Regulations and Orders a ca)iTesponding technical 'Term is rdread\' 
fixed and ptnlcctly well known. 

d'hc t^haiigcs wlni h I w i h to makt‘ in tl'c Code ure not numerous in 
Principle a tnv ('ollcagiies seem fo apprehend; hut I find it ditlieult Infix 
u]>on any inteniKaiiate ('ouvsi- helwtan agre<-ing to juiss it rryhatim as it stands, 
and t nde.c. ouring, with all the Pains ami Care in inv I'owt r, Xu -.imeiid it acfsnding 
to niv Views of what ntaals Ainendm<*nt in it. exactly in tlic s,uui* Manner as 
I should procecal with any other Act under Considerntimi hy the President in 
Council. • 

(Signed) J. hk D. Hethcnk. 


No. 1(57. 

F. J. IIallidav Esq. to Sir H. M. ICi.i.ioT K.C'.H. 

(Home l-)epartmcnt, Li'gislative, No. 

Sir, Iu)rt William, 7th June JH.'id. 

I AM directed to transmit to yf>it,Jo 1 k' laid bt-fon' the Most Noble the 
Governor General, the lu^oompiuiying Minut<‘s by the Member*' of Coum*il on 
the Subject of the Penal t‘ode. 

The firstofthe.se i.s by Mr. Betimne, dated 2<)th April, ami it relates «‘ntiiely 
to the Question of striking out the Illustratitais 1‘roni iJu* C.\idc, or nJaining 
them in it., Mr. Bethune proposed to strike* them out, and this was agrccal 

Council, with the Ohscr\'a1,ion that they on^ght to 
s, publishc^d in the* Form ot‘ an Apjandix t«> the 
will be very u'teful in ilhi-'trating and flc*tining the 

The Fifth Minute, by Mr. Bethune, rolaUrs chiefly to the Dc'grcx* in whieh 
fhe Discretion of the C'ourts should be limited in awarding Punishrmint. 
Mr. Bethune expressed lus Opinion tliat the IVinciple adf>pt< <l by the Framer^ 
of the Penal Code* of generail\* defining not only th* greatest but also the 
least Punishment wdiich ran b(* given tor eatdi OfTenre is very mischievous, 
unless limited to some of the most atn>eious Cla>ses ('rimes. It was e\ c;n-, 
tually determined that this Question ‘should he* considered at a later Stage, 
when the Chapter of PuniahmeiiLs should come in due Order Indore th^- 
Council. 

I have. See, 

(•Signed) F. J. HAi..nrDAY, 
Secretary to the (iovemment of India. 


to by the Majonty ot the < 
be, with some Expurgation 
Code, as in that Form they 
Me inincr of the I.#aw. 
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No. 16 b. 

Sir IIenby Eujot K.C.B. to F. J. Haixiday Esq. 

(Home Department, No. 88.) 

Sir, Simla, 13th June IS.'JO. 

With reference to the Ix;tter from the Honourable the President and 
^MemlK-TH of the Council of India to the Address of the Most Noble the 
CJovernor General, dated the lOth ultimo, No. 320, I am directed to transmit 
to you, for Submission to his Honour in Council, the accompanying C’opy of 
ii Minute recorded by his Lordship on the Subjc>ct of the I'hree Draft Acts 
alluded to thervih. 

I have, &c. 

(Signed) H. M. Elliot, 

Secretary to the Government of India, 
with the Governor General. 

Knd»>Kure in No. 168. 

Minute i»y tho Mont Nctbh* ih« (Jovernor CIexekau of India, flute*! Simla, 

8th tliino J SoO. 

On... Ar, ,.lK,li,l.inK fn.m th.. , ^ HAVINO IH. (’i.j-y .,f n.y Minut,.! r,f l9tll April I 

.riiriHflu tMin of tiu- FdWt Imlia JiHV** LM*4*ri to ]»OHtpOtl(.» On*- or 1 WO luniiarkH 

Cntiiiiml f oiirfH, iumI'J %vf>oili«r*. wliich th« MiiuitcH f>l‘ MeiiihcrH of C*»un<nl aj>- 

ficMi’fii lo iiiti t<» *'all for until sii*?Ii could lie tran.sinitto*! to me from Caleuttii. I 

havf* received it this Day. 

2. Sir K. Ourrii^ flisHcntu fj**>m ihi* Pr«»]»rlety *»f tli*' Kxpn-.-^sion wliieli r>c«*iii*H in 
“ Hev<*nd Parts <if th** O<»vcrnor Of'iii'ral’s Minute, and p**rva.il*‘.s the I'lipens <»f tlioHC 

win* oppos*: til*; pa-ssin^ of tlMiMc Acts, viz., tli.-it l>y inakiii;^ Priti.s|i-l)*»m SiiPji-cts 
“ iiiiuHiiihle to th** Juris«!ieiion *)f the C?onipn/iy s (.'oiu ts we ;irt.* i/f nrlviti'/tfn nt, tt/ a 
“ Hhfhi of Ksmifitnui f/'hifh htfrr. hUhvrfo ofo'tfffs t itjayrtl.*' 

Th<* lioiioiirahh: P»aroiiet th*‘n pro«-e«‘*!s t** show tliat Indore tIn* f’liarli-i* Aet <d'l8;i3 
Kritish Subjects ha<l no Kiohi t*» !»** in Iinlia at all ; that th*'y ini^flit In* deport***! ; htuI 
li«^ remarks, “ th<-r«* was not practi<'nlly jnu*-h KiiL^hi of Kxt-mption fnmi iVimpany’s 
“ Jurisdit'tioii hi'r**.” 11** furth<*r *pu»t**s S*‘*-ti*m.s 81 to 86 of tla- A*-t- of 1833, an*l 

***»nehules. th** Kx<Mn}»tion wliich British Subjects have enjoyed sin*-c P*‘riiii.sHi*m 

“ to rcsid*' lias not Ins-n *»f HUjht. bnt by tlic (>iiiis**ion **f the (lovt-rnnuHit to fiiljjl the 
“ K*‘*juirt*in(*iits of the Law'.*' 

3. 1 re^n^t Sir K Ourrie should n*»t hav<» floiu* me the H*»nour *»f ref**rrin^ to my Minute 
befon* h«.; <*oiid<*iimi-*l the Projiriety f»f Exf*n*ssion.s w'hicli he attriImtes t<» it. J b<*^ to 
say, that in no Paasaj^e *>f iny Minute liave 1 state*! that BritisJi*born Siibj**ciH ha\e a 
Illtfhf to Excmptimi fr*»ni local Oourts <ir hH*al Lawr. 

i liitve imwhenf sai«l, that they liave liitlierto (dn'mfs 4*njoye*l that Ki^ht. 

4 i)n tilt* 4*i>iitrary, niy E.^preaHions are carefully iiinite*!. Tn Pani;^raph t I state*!, 

“ iht’ [iOiv nffUids ot pra*rnt, Britisli Subjects tliroiif^hoiit tlu* Pnivinces are exempted 
“ from the Jiiri.silu'tioii 4if the CViniiiuiI t^iurts 4>f the Honourable C.\»mpany, It is 
“ pro|>os«*«l by th** Draft A<?t to *lo away with tJiis Exemption, nn«l to enact, in |>oiut of 
fa*-t, that ilritish Subjects who have, at prvuritt the Pvti thtfo 4»f bein^ ainenalile.jnly 
‘‘ t<» tlu* frimiiiul t'<»urts at th*' Presi4len<-y, ami to the English I^aw, sliall be brought 
“ w'itliin till* tliirls4licti<ni «*f the t'rimina! t\>urtH in the lVovin<*es.'' In Paragrajdi 5 
J *»bject to *leprive a Hriti.sh Subject “ t»f his of being jmlged by English JA9l^w, 

until W4» <*aii ]il/itv* him iimle.r a I"rimiiial l^aw tspially g*>oil.' In P^iragraph 9 I 
Kp**ak •of tlu* ’ present J*yi" *if British Subjects : ami in Paragraph 8 I refer to 
tlu*. *• Law *if his «>wu lium] iimler which lu* has hitliert** live*!. ’ 

.■>. J was d«*aling practu-ally with Fai-ts lus they t'xist. I appr4*h4*n<l it will not lie 
*h*int‘d that in point *>f fact British Subjivts *1** enji»y an Exeinpti*in fnun the Ioca] 
t'rimiunl (.\mrt ami l<*enl i*rituiiial Law', am! that they have hithert*> **njt>ye4l that 
Pri% ih’ge My Minute stat»*s this, ami no more. It tlo4\s not n.ss4*rt f*>r British Subjex^tc* 
a Hlfjht i»f E.\4*in]ftion. «>r atlirm that such Right has always t'xiste*!. 1 tlu'refore do 
iu»t admit that Want 4»f lh**»pri«^ty in th«? Kxj»r4*ssi**ns 1 liavt* emphi\e4l on which Sir 
E. t *urrie ha.** aiiimuilvert***!. 

t>. The limioiirable Mr. Lowis think.s tliat it would l»e a le.sser Evil t*) subject Britibh^ 
^Subjects t4» the Criminal C*mrts ami Criminal l.diwr as tliey staml. than to h*ave Matters 
as lhe\’ are until the Criminal CVkIc can be t*iiii4’te*l. Tlie H*mourable Mr. Bethuiie agrees 
with fair Honourable (.\>ll4’‘agiie. 

7. I have already felt it my Duty to tlwlare a difi’erent i,>piiii*»n. ami I liave submitted 
my Keus4>ris. The Ciiurt *>f Directors also eniertaiti a ditlorent Ojunion, as ap|»earH from 
Iheir Desjmtch 4>f 3d A[»ril. 

8. ]u that IV^piti’h they reftis** ttieir A.sseut to One of the Draft Acts, nml virtually 
forbid the |i<Lsaing 4>f the other Tw4> until their further View's shctiUd be c*>iiimuui 4 »ted 
to the Covernmeiit of India. I coiL-^ider that this wa*- intended to be umierst^Ksl ns a 

Suspeiiidon 
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SuH|>eTi!i^]Oii of all PifK?codin^s on iheso Draft Acts nntil iho promised ("onnniiuiont ion* 
of iiicir Views should 1 h^ I liavo theit^fon* u* >Uir^est that, th*' Ih**•‘dinLi'"'whit-h 

1 took the lilu'i’ty of rf'c^miincndin:^^ nu llUh A]>ri!, and \vhi«‘h the Uon.iiirahh' the 
President in Cotmeil has done me the Honour of luloptinir. >hotdvl ht* idto!j;i‘iher sus- 
peiidtMl, until the Pleasure of llxe Otiurt shall he kin>wn. 

(Si ‘J1 U'd") 1 >A L.Ul>l sIK 


No, 169. 

F, J. Hallidav l^sq. to Sir Henhy Elliot K.C'.li. 

(Home Dcpartinciit, Lr^islativc, No. d.'ll.) 

Sir, Fort Williaiih ‘Jsth Jiinr ISrK). 

I AM directed by the Honourable the President in (\>uneil to aeknowletloc 
the Receipt of your Letter, Nt). S8, of the i;Uh instant, enclosinu: a Minute i»y 
the Alost Noble the (iovernor (leneral, dated the 8th idem, upon tlie Subjt'cd 
of the Draft Art “ tor abolislunt^ h'xenqdion Iroin tin* .hu*isdiclion c>f‘ tin* Fast 
India Company's Criminal ('’oiirts/’ 

2. With relerenec to thc‘ Susjc^estion contained in the latter Part of his Ford- 
ship’s Minute, that tin* Proeetaiinos whieli lu' had naoinnuuuled on the of 

April, and which the President in Council had a<lop1ed, vlnaild lu- altooether 
susjK'nded until th<‘ Phaisurc* pi' tin- llonourahU* the Court of Din'clurs 1 k‘ 
known, his Honour in Council (le’sires me to state, l(>r Jiis 1 .t^rrlship’s Inlonna- 
tion, that the < V)nsi<leraf ion of tlu‘ Dratl Act aht>ve nderrcfi to has Ikh ii 
entirely suspen(l(*d sinei' the* Dat<' FordsliipV I*ir>t Minute on theSnhjeet, 

dated 19th April, and that, in ai'cordanee u ith hi*' I-iordshijfs Desire tlu rein 
expressed, the l.e^islative Ct)nncil has l)ec'n ^ednlou^ly einjdoyed durinii; thi‘ 
past Two Months in the eaiadul aipl laborious Scrutiny and IF vision of the 
IVnal Code, in tin* reinodelliii”- of whieli vevy considerablt* Proi^ress has been 
made. 

.'k '’I'he President in Connei! is de*'irons <d* reprevriuin^ to his Fonlship that 
the HonourabU* (.'onrt’s Orders ofikl April have not he redotbre bei n construed 
either by the C^uineil in (’ahaitta, iu*, as far a*' is known, by tiu* (iovernor 
Oencral, to re(|nirc" llie Sn.spen*'ion the* 1%(‘vision ("jf the P<Mial Co*h', wijieh 
Revision, llioiiqli it arose out of fl)i* Drail Aet above* noticed, i.*. J 2 ot nea*e^^arily 
eonnccted with it. 'Phe Ilonourable t'ourt has indet'd l»ec*n infbrinerl l»y a 
J.)cspateh, dated loth MaN', that the C’ouncil aie cait^a^ial in tlx* (Aui^-ideraiion 
of the Penal ('ode, and the Repl\' to that. Dc**^patch, an<l also I Ik* jn'oiiii.sed 
Fxpres'^ion by the ('oiirl of Direetor‘> of their V'ic ws on th<* suspe nded Draft 
Acts, may be expected before the Revision of flu* (/o/le can be fully completed. 

4. The Preparation, I am desired to add, of’the revised l^•nal Cork* has been 
actually ortlcrcd by the Honourable Court in tlieir Despatch <if 2tali Sf*pt<*mber 
184H, and the Completion of the Work will therefore ncU in any way < oniniit 
the.Government to any Course of Proceeding in regard to the suspended l^rafl 
Acts. If the Honourable Court should evi utuall\ approve, tlic passing of thoM* 
Acts, or any Modification of them, the revised Pt nal (■o<]e will i>e a very iisetul 
and fitting Pleasure of Improvi'ineiit in the ( rimiiial Faw to ae^ouipany tl»c 
new Acts ;• but if tho*^e Acts should be altogether di«-appTf »ved by flic Honour¬ 
able Court, the Hev'isioii of the Penal ('ode, and tin* j>as^ing of a sf>iuAl arul 
coinprchciLsive (..'riminal Faw f(>r Ijidia, will iml h<* the h ‘•s nee< ys;iry, and it 
may be, and in the Jiulginent (d‘ the President in (.k)uneil ought. t<» Ik*, carried 
into effect, whether the su-'pended I^raft Acts ever hef'onu* Faw or not. 

o. I am directed also t <2 submit for bis I.,o?'d*-hii/s (’onsid<'rati<in, tliat tlie 
Work of* revising the Penal Code has iH-en s<j f'ar carried tow aids ( oiuj)letioii 
that the Principles on which it should rest liave for the rno'Nt part lieeii d<‘ler- 
, mined- It is this which in such (.*a-e.- ciUJ-tilutt s tli<* ehii f’lliflicnity, and it is 
upon this Part of the Work that tlie Fogislative (Jouncil |jas hitherto he< n 
engaged. This done, the re.-^t of the Code, which consists cliicfiy of Details, • 
will be comparatively easy of Acx'oniplishinent, and the (^oiineil have alrea<ly 
passed that Part of the Business winch rcaiuircs the greate st J.#abour and (!aus< > 
the greatest Delay. 

6- The President in f^oiincil feels assured, therefore, that upon this Kepre- 
<icntation the Most Noble the Governor (h/neral will concur with the Presiclc iit 
in Council in thinking it expedient that his Honour should iirocccd with this 
(263.) 4 A 3 Work 
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Work to Completion, sutyect, as it necessarily is, at every Stage, to his Lord- 
>hips Uevisiofi arul Correction, and subject even to be finally rejected by his 
Lordship, if in his .ludgment it shoidd prove unsuitable to the Purpose for 
which it is inlenrled. 

7 . A Minute has been recorded by Sir (.’urrie, under Date ‘25th instant, 
of which I am direeted herewith to transmit a Copy. 

% I have, &c. 

(Signed) F. J. Haludav, 
Secretary to the Government of India. 


Knclnsuni in No. 1()9. 


Nolo. .I«ihi»w»i 
hih Kcilin I)i(Miiiir,ir 
ffivcH flu- lollnwin 
OofiiiituiiiJN ill' " I'ri 
“1. rmiliii 
“ Adviuiliif'i*. Ill 

iiiiiiiity* n 

“ aaivrrsfil.'’ 


Mtnc'TK hy till* Honoural*le Sir F. Oi'KKIK Bart., dated 2otli Jiint* 1850. 

Miiiua-, 1 UAM. road tin* (Jov<?nK)r (ifiierurs Mimito rluted 8tJi instant, 

* '>th.Iunr, iM.'iO, wliii’li liasjurtl roim-; tn iiu*. with very gri'fii Ilr;^ri't. 

I i tliat hin Lordship sluaild 1 liink tJiat I had remarked on Kx|iri*SMiont* 

in Ids !\linnti‘ ofthr llUjj A|»r'! n '.;ardin^^ tho J*osition of tin* Hritisli-lroni Suliji'cts of’lhi- 
Lhii'ori in hnliii wilhont. du<* t !onsiiIt ration «»f tin* t xaot I'viniort tifthoso Kxj»rt*s.sions. 

I iumtfd no particular St‘ntcncc of the (to\i rnor (icin'ral’s Minute. I what 

;ccin‘*d lo nn^ the ah.trai-t l'l\of (In* Phrases and .Ar^iimciils of liis L<»rd.shi|) in 
Ihc IMaccs whole Th^^ PaI’t oi’Iho Snhjfrt was di-icUNScil, afoT can fully studyin;' tin* \vht»lc 
.Miniii*. 

I did nol ailvcit., I ciadlv;.:, tuthc I d.-^tiiict ion which his i^ordship in his prcs(*nt Minute 
apjicars i.o have intended hel w een the VVord.s ./N'/eZ/n/, ' uiid “ li 'nfliL” I think. •-ainl L 
^ly it ino^l, ilefen-ntiaily and respts-l.fulJy, tluil iiM.*oinnion Lan^uairi* a Privileirc usually 
I'oiKes's tin* Me:inini.r ‘d a Rii^dit.* But in a I>iseus.sion where the h j^al Status of e<*rtaiii 
|*;h1 ii", was iindt r t'onsideration (and the Prl\ile^i*' must a le^al l*rIvih\L:«’.. Iietwecu 
sueh Ihivileifi- and Ivi-jfht Ih#- l)lslinetion is nut (Easily p**reep(ilde. 

P>ul I mil t In- periiiitti’d to reiiiaik, riirlher, in l)< fence (d‘ the Intt i pret.iti^n wliieh t 
put on his Lordslilps Lanijna;.re, that tin* Minute euntains, in addition to the Term 

l*ri\ile<je nt'lioiuu jmlL';e«l only hv Kn-dish Law'.” the followin^^ F\prr.’^Kiiuis ; - 

In P: ira^raph N. VVe have no IliLcht in the Le;j^islati\e t'l.umal In th‘i)nrt> hiut (Mk* 
'■ British Snhjeet) t\f ihr l^t'olndiui (>/ A./s oan* iio/Z/v /.ee-, wliieh has hvrrt*>/uir Ace// 
** t'it t'vfoU tf >'i’i IWf'ff /o hli)t. 

Ami, ai^ain, the First Part id‘Paravfra(di l2eloSe<l w'ith thes«‘ Woiits : “ and thu.s Briti.sh 
“ SiihjiM'ts itiijfhf hr I liifrji ti ifrJf/ oj Uir Ilhjhl f’hJrh J vimft'ihl tnij/hf uf>f /o 

* (nb n /V«o/i. Iht m w'itliout the Siihstiitite to wliieh they are i'nlitl»'(|,’* in which tin* 
FiXiMenee of the liiffht of the British SuLjeet to la* jud<r<*d in India !y Briti.sh Law- <lid 
seem t»i me to he slated in express Terms. 

I have stated the ahove in Seirjustiiieation, for I should i^rieM* exceedingly if I could 
accuse myself of ha vinj^ i 4 ;iven tia' tiovernnr (leneral ju.'st ("au.se to tliink that I hml either 
intentioiudly misrepre.sented his Mi’aning or misunderstood it for Want of eareful (‘on- 
sideratioii and Retleetion. 

I hope it is not the Ciovernor (JeneraPs De.sire that we should suspend our (Vjnsidera-- 
tioii of the l*enal Code, Upon wliieh our Fourtli Meiidau* has Le.stowed so mui*h intense 
Lahour, and with whhdi, after great Toil, we have made e«>nside.ral»le Vrogre>.s. But^this 
Part Ilf his Lordship’s Minute had hetL'r Be con.sidered in (Vnincil wdien we next meet 

(Signed) Y. Ci^Riui:. 


No. 17(L 

Sir IIkwy Kli.iot K.C.B. to F. J. Halliday Esq. 

(Home Department, Legislative, No. 101.) 

Sir, Simla, 9tb July 1850. 

1 ii.wi: the Honour to acknowledge the Receipt of your Letter, No. 385, 
dated 7th ultinu), tran.»4mitl?jng Copie.«« of Minutes rceorded by the Members of* 
Couueil on llie Penal Code which has recently been under their Consideration. 

• *2. The Mo.st XoMe the Govenior (jcneral conceives that the Despatch 

recently addressed to the Governor General in Council by the Honourable 
Court of Directors respecting the Throe Draft Acts which wcrt‘ the Cause of 
the I'cnal Code being taken into consideration was intended to stay all Pro¬ 
ceedings connected with those Acts until the Honourable Court shall com¬ 
municate their further Pleasure, as they have intimated their Intention of 
doing. 


3. His 



3. His Lordship therefore regards it as unnccessarx* to state at present his 
Opinions on the Subject Matter of the Minutes now before him. 

4. The Despatch of the Honourable Court was written before they had 
received Intimation of the Course which the (lovornmciit has ultimately 
resolved to pursue in reterence to those Acts. Jt is possible tliat on 
learning^* tliose Resolutions the Honourable Coji^rt may not desire that all 
Proceedings should be stoppe^d. It is not expejlieiit, however, that this Point 
should he left in doubt. 

5. The Governor (Jeueral requests tliat a Letter may be addressed to the 
Honourable Court* ackiiowlcKlgiiig their Despatch relative to the 'Three Draft 
Acts. 

6. Reforring to the subsequent. Proceedings ol tlie. Cioverinnent of India, the 
Honourable t’ourt should he requested to convey to the (lovcrnmenl early and 
specific Instructions for its Guidance in the embarrassing Position in which tlu* 
suspending Orders of the Honourable Court have placi'd it. 

7. The promised Orders of the Court of Directors should be solicited ; Ist^ 
as to whether all Proceedings of the Draft Acts in ciuestion arc to be abandoniaT; 
2d, as to the Course which is to be tbllowed if the Dratls are to be pro* 
ceded with, especially with reference to the Views stated in the Minutes of the 
Governor General and the Members of the Council regarding the Penal 
Code, 

I have, &c. 

(Signed) H. M. Elliot, 

Secretary to the Government of India, 
with the Ciovcnuir (icncral. 


Kiicloauro in No. 170. 

Minutk hy the Most Nohle tho (SoVLiiNoii Cii'.M.UAJ. of 1 ni>ia. 1st .Inly lSr»o. 

< »D Ft'Tial CiKit*. J have rectnvj'ii tlio <'opies of Mhiuirs roennh*fl hy tln» Meinhers of Coaiicil 
on thtt Ptjnal C<kJo lifus h<*<*n imder tht ir <.\>iisi<l»Tatioii. 

I tuiiicfivf that till' ivciTitly soUrcssfil fi> tiu* in I'otiTK^l hy 

the llonoiirahle C.-oiirt of niroctors ting tho Thn*** Draft Arts whi<*h w<*n' thr (\ius«* 

of the Penal Code h«‘ing taken into ctnisideratioti was iiiteiMiod stay all Pro*‘«-i‘diiip^ 
oomiecUul with those Acts until tljo C'Hirl shall eoiiirnunieah* their further PJ<‘a‘^iire, hh 
fhey have intiniated their TT»t*‘ntion of iloiiig'. 

I therefore reLOird it as unnef-<*'^sai*y to state at pn‘seiit my Opifiion.s r>f) t.he Siihjoi’t 
Matter of the Minnies iu»\v hi-f)!!* mi-. 

2. The Despatch of the Court w ms written l.*'toie they h*ul riM-eived Intiination <if the 
C<ujrse which tlie (lovernimnit ha^, ultimately re.-^olvefl to pursue in referein;#*. to tliosi^ 
Ael-s. It is iMissihle that 4*n hviruinij tlu>se He.scJntions the ('•*urt ma\' n'»t. liesir** that all 
Procreedings silouId he st<^>jiped. Jt is not expedient. h<>\vevi i-. t hat thi^ Khoiild he 

left in douht. 

;j. I wotihl request that a Letter may }»e’ addre.^-icd to the Jfonounihie t.'oiirt, a<’Utiow 
hvJ^ing their Despatch ndative tin: Three liraft Aets. 

litferriijg to t.h«: suhse^'pient Pr^>e<'e«lings of the, (toveriiifMUit of ln«liMf 1 lu’ < ’<»urt sh<nihJ 
be rerpiest^sl t<' c*»nvey tie* <lov»*rniiieiti < :irly and speeiiie Inst.nmtionv, for ifw Diiidam^* 
in tlH» f'lnharrassing l*<i'^itjon in whieh the suspending < hder*- of t h<* <’oiirf have phu’e^l it. 

Solicit the promi.sed Orders of lh<‘('oin't, Ish as to wheth* r all Proceedings of the 
Draft Acts in qu«'sti«>n are t«> he nhamionetj ; :id. as to tie* ('mirsf- which is i</ h<* l!f>lh»wetl 
if the Drafts are tr? he prf»<'<Msled with, es|K:M‘iitlly with rt feii-nre to the Views siate<l in 
tlie Minutes of the G*>verDor f leneral and the Meinh**r.s *A' tlie i 'oimeil regarding the 
Penal Cu<lc. 

(Signed) Dalhouhik. 


No. 171. 

F. J. Hallidav Esq. to Sir H. M. Eluot K.C.B. 

(Home Department, Legislative, No, 47*2.) 

Sir, Fort William, 26th Jul_y IW50. 

I AM directed to acknowledge the R<-ccipt of your Letter, No 101, daU*<l the 
9th instant, with Copy ofa Minute recorded by the Mo.st Noble the Ciovernor 
Oeneral under Date the Ist idesm, suggesting a liefbrence to the Honouralde 
(263 ) 4 A 4 Court 



'Court of Directors for the Purpose of ascertaining the Course that should bo 
1. For dfH9iiuHibgUie i 4 iw w to tiie Privilege of adopted ID regard to the Three Draft Acts 
a. noted in the Margin, and to state that before 

ticra of th«£a«t India c^oiupon/ii crimioai^ procccdiog to aduress the Honourable Couit 
:i. by Jury. again oii^^c Subject the President in Council 

will await his Dordship^s Ripply to my ^tfer. No. 431, of the 28th uYcimo. 

« ^ I have, &c. 

(Signed) F. J. Haixiday, 

Secretary to the Government of India. 


No. 172. 

Sir Hknhv Flliot K.C.B. to F. J. Halliday Esq. 

(Home Department, No. 126.) 

^ Sir, Simla, 29th July 1850* 

I AM dir<‘cted to transmit to you the enclosed Copy of’ a Minute recorded by 
the Most Noble the Ciovernor (Jencral, containing" his I^ordship*s Sentiments 
on the Subject of Sir Frederick Currie's Minute on the Penal Code, enclosed in 
your Letter, No. 431, dated 2Sth June last. 

I have, &c. 

(Signed) H. M. Elliot, 
Secretary to the Government of India, 
with the Governor Gem^ral. 

Enclosure in No, 172. 

Minutk by the Most Noble the Govkrnoh<jIenkual r»f India, 20ih Jul^^ 1850. 

Dll IViial u*»dc* 1. J iiAVK received To-day the Copy of a Minute l>y Sir Fi’ederick Currie of 
25tli June, olmervin^ on a Minute of mine of 8th June, in whiidi I adverietl to former 
Expri HsiiuiH in a Miiuito by Sir l?Ve<lcrick tHirrie dated -Ith May, on the SulijiH-t of the 
FiMiiil 

2. 1 certainly undersiofHl that the Minute <if 4th May attributed to me the Dcfdara- 
tion of an t)])inion that British Subjetris in India had always be«m recognized os exempted 
from the Authority of local (.Jourts, and that tliey not only were practically exempt, but 
tliat they hud a Jthj/U to be ke[)t (^xelnpt from su(Ji JurL-^dictioii. I did not hold Uiat 
Opij^toii^ anil af>.er reading the present itemarks I still think Unit iriy Wonls did not bear 
th<' (^>h^4tr^le^inn juit upon them. 

H. However, I, my Part, may tiiisapprehend tlie Expressions eiiiplt>yed ; and if so I 
regT4‘t tluit I should have dwelt at all upon the? Subject. 1 nin certain that Sir F. Chirru' 
will do me t he Justto l>elieve that I iievt^r for One M«iment supp^He<1 that he knowingly 
miseonsiruetl my M-4'Hnitig ; or iliat he int«<Mided iiiiythiiig else than a fair and frank 
K\pri‘Msion own O]>iiiionrt on luy tieelared View's in tin* J)iseharge of Ins Duty, and 

in the juirsuaniH* of that C*our.se of friendly Co-o|>eration which I have iuid the gotwl 
F«>rt uiu'to ivoeivt* fn»m him, lVf*m tlu^ other M«‘iubers of the Council, during; niy 

lu'sidetiet* iu India. 

k In ilu- Ijt'tier tVt>in the Secretaiy to the (lovorniiient, dated 28th Jum\ the President 
intVnnieil conveys to me his tlpiuion that, it is expedient that the Consideration of the 
Penal (\)d 4 *. sliould bti proceeded w'ith in Couiuril to its Completion. 

o. llespateh of the .‘M April relative to the Draft Acts witli which the Penal Code 

has !u*en eon!\eett*d reaclie<l iiitMvt Simla in the Middle of May, 1 cletirly undersUxnJ that 
Despatch ti» l>c intemhal to stay |H»renipti>rily all Proceedings reganling the Draft Acts. I 
was so satistietl of this Fact that 1 prc^iiinctl the PrcKidcnt in Council w”ould, on receiving 
the duplicate Despatch, put the same luterpretiim uj»ou it. On learning tliat the Presi¬ 
dent in Council had not so ismstnied tlie Oi*dci*s of the Ct>urt, I conveyed to liis Honemr 
my Vit*WN thtavupon iu the Fii'sjt Week of Jiiim. SuljHec(Uently, on receiving the 
preliminary MiiiuU's of the Mi-inboi's of Council, I iigaiu expressed niy' View's; adding, 
tluvt as I was perhafis mistaken, it w'v)\ild be advisable to request the immediate Orders of 
the IkAirt u[>oii the Matter. ' 

(J. The PrcNi<loi\t iu Council is unwilling to stay the Proceedings of the Council, and 
dcsiivs to pui'suc the Ooiiskleration of the Penal Code. Hie Honour justly olifierveft. 
Hint the Code may be passed without the I>raft Acts which the Court has stopped. The 
(^Hlo ujidoubtcilly may l>e so jaisaeil. but I conceive that there wmild be ooioparatively 
vei*y little Advantage iu doing so, witliout the {^ossiing the Acts in question siniul- 
taiUM^usly W’ith it. But. however that may Ih*, tlie Convu!!tiou prcxluced m my Mind by 
the l>csjwiteh of tin* Co^irt, juid by W'hat I have gathereil of the Views of tlie 
Authorities in EnglatuI, is. that they intend to st<»p all Pnyceeflings of eveiy' Description 
on the Suljcct until their View's sliall Ik‘ cmivcye^l to ua It thereftire appears to me 

that 



( ) 

that m the Franeiitioa of thm Comidmt^ Oie Ctodo^ am witimikff 

a great £«hoiir, which i^U he entirely thrown away if the Getnri ehonld hetealUr 
the Ckniiae 1 have anticipate And aa 1 aaw^ and <an now aee^ no Inconvenlcnoe to the 
OoyeiTixiicni^ end no Detiiineht to the public Tntefcsts,. in auapcniliw the Conaideration 
of the C<ide .imti! the further Ordera of the Court fliuall he zeoeived/lnave auggaeted that 
Labour, p^ttibly ncedleas, tahciuld be avoided^ by aiiapenditig Consideration aooordinglv. 

7. If his Honour aiiould nevertheleas he of opinion that it is better fiwr the Counw to 
proceed, I of oouiee oflfer no Objection. But I trugt his Honour will not consider 
me to fail in Uie Go-ooeratiou whicli the Council have a Right to expect from me, if I 
poaiponei euidii PaH of the Task as may devolve on me until 1 learn ih>m the Court that it 
is not their Intention to stay Proceedings on the Penal Cotie as well as on the Draft Acta ^ 

I am most willing to undertake any Labour that is necessary or beneth^^al to the State ; 

^ but I am naturally unwilling to add to the oonstant and hamasing Business which 
burdens me by going laboriously through a Oiniinal Code at a Time when my own 
Conviction is &at it will be stopped. 

I sincerely hope it will lie allowed to proceed ; but till that Hope is acct>inplis)ied, an<l 
till my present Conviction shall be shown by the Receipt of Onlers from the Court to bti 
eiToneous, I wkh to avoid an a^ipareiiily 9U{.>erfluou8 Labour, mure es{>cctia])y as not the 
slightest public Disadvantage can, in my bmiible Judmnent, arise from sudi Dela 3 ^ 

8. There is an Expression, however, employed in the Jitter now before me, on which 1 
tliudc it my Duty at once to remark. 

In Ponigrapli 5 it is stated that the ** Work of revising the Penal Co<le has lieen so far 
“ carried towards Completion Vuit iltc Pnvmplm on it nfiould for the 

“ moet pfJLrt been dt'ferminietL It is this which in sucli Ciisc^ coiistituttv 4 the cliiijf 
“ Difficulty, and it in upiu this Part of the Work that the Legisliitivc Council hiw 
“ iiitherto been engaged.* 

I ha^''C read the^ Worils witli Anxiety, because they a}>fKW U} mo to iiidioate that the 
Logishitivo Council has rO'-ofieiierl the wlude Question of the Piuicd Code, oonstruoted 
the Liiw Commission, aufl aji]»rovorl by the Autboritit»s in England ; anti that they liave 
bwn engjxged in the Consideration of the Principles cif a Code of Criminal Ijaw* The 
Council has in point of fact in kucIi t'ase been either constructing or roconstru<iting a 
C^riiriinal Of»de. * 

r hope very mwdi I may be in error in so understanding the Passage I iiave quutiMl. 

If 1 have not inisiiit<;r}>rete«l it, 1 greatly doYilit whelhar I slmll lie able to give to the 
l^roceediiigs of the Li'gislative Council the full and prompt Concurrence wdiicli it is luy 
earnest Desire at all Times tc» off*er. 

1 havt?, both in the Discussions in Council and in my Minute, held the same Ijanguagt^ 

I have maintained the Comfietemy ol' the Council to alter or slightly nnslify the ]>ro- 
posed (Jutlc, so fiiT as I conceive it has ever been contciiiplatetl tJiat they should do so ; but 
1 have at tlie same Time proftissed my C*»nviotion (and I trust the Council will not take 
it amiss if 1 rejieat my Conviction) that the (3t>\^ernor General in (council is not citpabie 
of perforniing tlie Task of cvmstnioiing a f.'riniinal Code. But if tlie PrineJjilcs of Die 
Clode furnished by- tlie Law CommisfiiioTi have been now del>iiie<l in Council, and still 
more if the Code has in rcHjs^ci of its Princijilea l>eciilaltered in c«'»ns€a[iii*iit;e of tliose 
Debates, 1 shall not feel iiiystdf justified, without a Reference to the 0<#urt, in giving my 
Assent to a C<Mle of Criminal Law prepared by the Legislative 0<iuncii which is aut the 
Code of Criminal Law that the C!%iuri of Directors aullKirw^d the Legislative Council to {kiss. 

8. I hojKj the Event may prove that I lu\ve atiribute<l to the Wonls in P»juragra]>li (> 
a stinger J^leaning tlian they were intended to bear. But as tlie Ci>uncil wish to proceed 
with the Code, I think it right tf* avoid the Chancte of misleading them hy pOM^ing over 
these Ex]>ressions in silence, and frankly to state my own Feelings on this (Jcf»isifin. 

(Bigned) Dalu ousi k. 

• No. 173. 

Sir H. M. Eixtot K.C.B. to F. J. Haixihay Esq. 

(Home Departinenty No. 131.) 

Sir, Camp Juggutpore, 19th April 1851. 

Wn'H reference to the 8th Paragraph of the Despatch from the Ilonouralde 
the Court of Directors in the Judicial Department^ dated the 5th ultimo, 
No. 4, I am directed to transmit, for the Consideration of the Honourable the 
^President in Council, the enclosed Copy of a Minute recorded by the Most 
Noble the Governor General of Indio^ under Date the 17th instant, regarding 
the Introductioii of the Penal Code; imd to convey the HLequest of his Lordship . 
that his Honour in Council will be pleased to favour him with his Scntimeiits 
as early as practicable. j ^ 

(Signed) U-M. Elliot, 

Secretary to the Goveratnent of India, 
tritb the Governor General. 

4 B 


(263.) 



Endoaiira' iii. N<v 

Mxhvts by the Uoat Noble the Governor GciTXRtX. 4Med 17th AprA 1851. 

PauH Code. 1. Ik the Month of May 1850 the Hononnthle Oonrt of IhraeioTB intimated 
thmr Opinion that the Draft Act for ''abolidiing Exemption from tibe Jwinfretimi of the 

Eaat India Cummny’s Criminal Coorto " (fotmld not be pamed^ ontil the Oonrt had 
exprettfted their deliberate Conolnaions re^^ardinc it. 

In a DnajHitch dated 27th November 1850 rae Honourable Oonrt ade^ Gia View that^ 
before rendering Bntuib-bom Subjeote amenable to the Ccanpauy's Oonita^ the Lawwhhdi 
thnee Cottrte are to adminiater aiiould be defined. 

■ They at>j>rove of the l^aohitiou of entering on a Oonmderation of the Penal Code, and 
they <x>n elude by mying, “ When yon have completed yonr liaboura we desire that yon 
“ will communicate the Result to ns, with such Ob8e^vations and Suggestions as yon 
“ may deem requisite, before you proceed to carry your Views practioalty into operation.'’ 

In another and more recent Des^iatcti the Court again ahnae to the Penal Code^ in 
reference to its pnijioMid Introduction into the Provinces of the Punjab. 

2. I am umUfi- the linpression tliat considerable Progress has been made in tlie laborious 
Task of consi'Iering the Penal Code by tlie President and the Members of Council; and it 
is probable tliat tl>c Wisit exf>resse<l by the Court to be furnished witli the Result of our 
De!il>emtionH may without Difficulty be fulfilled at an early Period, 

Although it is my Intention to return to the Presidency after the ensuing Bains, I feci 
it to l>e desirablo that we should attentl to the expressed Desire of the Court at once, 
and should communicate to them the Views of the Government of India, without any 
Delay that can be avoided. 

8. I lioid mywJf pre}>ai*ed accordingly to enter on the Consideration of the Code, or of 
any Portion of it which the Council may have disposed of, and may wish to transmit to 
me, for tlie Record of my Opinion, so for us I may find myself competent to offer one to 
the Court. 

(Signed) Daxjiousik. 


No. 174. 

F. J. Haluoat Esq. to Sir H. M. Eluot K.C.B. 

(Home Department, Le^slative, No. 2890 
Sir, Fort William, 9th May 1861. 

I AM directed to acknowledge the Receipt of your Letter, No. 131, dated 
ihc 19th ultimo, forwarding Copy of a Minute recorded by the Most Noble the 
Governor General, in which his Lordship invites the early Consideration by the 
President in Council of the Penal Code, and requests that any Portion of it 
n Inch may have Irccn disposed of may be transmitted to him, for his Opinion. 

2. His Honour in Council Aesircs me, in reply, to state that the Code is now 
going through the l*ress, and that a Copy of it will be forwarded for the Con- 
^•ideratiou of the Most Noble the Governor General as soon as it is ready. 

I have, &c. 

( Signed) F. J. Haludat, 
Secretary to the Government of India, 
Home Department. 


. No. 175. 

F. J. Hauaday Esq. to Sir H. M. Eluot K.C.B. 

(Home Department, Legislative, No. 325.) 

Sir, Fort Witliam, 3<M:h May 1851. 

In continuation of my Jitter No. 289, dated the 9th instant, 1 am directed 
by the President in Conncil to forward, to be laid bdCbre die Most Noble the 
Governor General, the accompanying Three Co|nes of a revised Edition of the' 
Penal Code. 

I.have, &c. 

(Si^ed) . F, X HAUAbAT, 

Secretary to the Govemmenf;. of India, 
,13<«ne DepartmeiaiL' 


No. 176. 



Hie OTimMtA to tbe Jodga of tbe jSunpniE C^o 

■•■■• {HonM'Defiwpto 

Hooettn^lci Clifuaber, 3 dt& 

Wb h&v 9 .E(onoar to ibrw«r4 the iKxiooMMte Cojigr ^ ft .ferfied 4 
E^tioii at 0»a jFteud Code* end shdill iRedi oldi^M hy ^our fiiybarhig lUt with 
anjr ObservaiUans at SaffgetAkms on. its Tioyiraam winch may ai^^tear: to i>y^ 
to be necesaary. '■ • ' • • . 

Webave»drc«. 

(SSgned) J. li. I^rriBB. 

F. Ccaam. 

J. LOwis. 

J. £. D. Bbtuunic. 


No. 177. 

F. J. HaixiDAT Esq. to the Juihsbs of the Suddbe Court, Calcutta. 

(Home Department, Legislative, Nos. 461 to 465.) 

Sir, . Council Chamber, 30th May 1851. 

I A^ directed by the President in CouncU to forward to you the accompany* 
ing Copy ot a revised Edition of the Penal Code, and to request that you 
wUl favour the Government with such Observations or Suggestions on its 
Provisions as may appear to you to be necessary. 

, • I have, &c. 

(Sieved) F. J. Hauaday, 

Secretary to the Government of India, 

. Home Department. 


No. 178. 

F. J. Haixiday Esq. to Sir H. M. Eluot K.C.B. 

(Home Department, No. 235.) 

Sir, Simla, 10th July 1851. 

With reference to the Ccmicf of the revised Edition of the Penal Code, 
received with your Letter No. 325, dated 30th May last, 1 am greeted to 
transmit to you, for Submission to the Honourable the President in Council, 
the accompanjring Co^ of a Minute recorded by the Governor General, 
containing nis Lordship s Sentiments on the Subject thereof. 

^ I have, &c. 

(Signed) H. M. Eluot, 
Secretary to the Government of Indio, 

• * with the Governor General. 


X^aidasan in No. SjfS. 

ICiKUTB by the Most NoHo Uie Ooveenob dmiEBAi, dated 7tli July 1851. 

FmmI Coit, ■%, 1 HATE now Oompletfvi the iSaominatien' of the Penal Codn in tlie Fortn 
in which it haa beOn transmitted by idm Hononralde the Pretddeni in CnuncU. 

ihe r>>rppftri anti ofit wxih the Text of the Penal Code prepaml by 

Ihe Iaw CkmmdBBSon have occupied some Time, by xeaeon of the Interniptious emutequeni 
ujxm the N e e a m J^ of aSyoerngofother pnblie Bonnem without Dday 

2.. Hie prmght benie BvideaKse ofgrmt Labmtr and of carefbl Consideratiou. 

Its ap^mtn tO me to' be. diatioet and dleer; its Expieeaion at once 


omupieheniiiWk < 


^_ ' its limgiMjM'liotii Incdd and stnqpte. 

]^it the ExafsSiisdioarwiwii has led me to re^noih. and. to appreciate these oxoeUeni 
Crudities in the Ooda aa it ataiu^ Imi led me deo to the Ckmcluawmtliat ithas now becsome 
a Penal dfffirrriift hrbea'iii^ which waa omaateaet e A by the. law Coiu- 

miadiwt, and amiottoMid aa fit IbT Enactment by the Bonottrable Court of llirectom 

(26^):,.;:-'' ■ A,h 2 . S. Thm 





' 8. The g&txml Amangemeat diffm OcMtfimimo^^^ Tte*: 

l>€sSbdUfmB bwire been lOsaoBtr.fliiiiielx toaomjl jthn, ycted 

has been changed, and technical Terms have bean altered. In i^ori, the IPe^ Qode of 
tlie toKw Oommisstou has in gMt ^art of its Siibaiaiioe been reoonstitiotadL 

4. The Code thus altas^ vresi ocmstnictad, as I have brfeve h^ OoeMm to vaattark^ by 

a Conuntmon fqvecialto apnoixited for the Purpose, aaiid Ikom the Legidative 

Council T!ie Work of th4r Hands was submiUed for the OoiH^deKathm ana subjected 

\ to the Criticism of many C^ntlemen learned in the Law. Therealttf tbeCe^ was revised 
and rc-revise<i ; and filially, after Fifteen Years Labour, iV was juid^jed fit to be enacted 
into Law \ and the Crmrt of Directors oonxmuiiicated their SenUmenis to tiiat Effect to 
the Govfsmor General in Council 

5. Under these Cireumstancee 1 should have been mucH embarraased as to the Course 
of Action I should follow with respect to the present Work, seeing that it varies in 
many material Bespects from the Code of Criminal Law prauurad by the Law Commia- 
fdon with sucdi elaborate Ciire, and sanctioned by so great a Weight of hmd Authority. 

The recent Orders of the Honourable Court, however, relieve me from all EmliaiTaasment, 
by directing tlmt the Besult of the Examination of the Code on which they were informed 
last Year ^ai a l^cgislative Council was engageii should be submitted for their Con- 
sideraiioii. 

6. 1 have therefiire the Honour to r^uest that the President in Council will cause the 
Code to be transmitted to tlie Honourable Court, with a Copy of tliis Minute, and with 
any Remarks which his Honour in Counefi may wish to record. 

7. In submitting the Work of the Legislative Council to the Honourable Court of 
Directors, I take the liberty of expressing respe<H;fully and earnestly my Hope Uiat the 
Honourable Court will not permit Uie Subject of the Penal Code to be now laid on the 
Shelf, but iliat tliey wiD send some definite Instractions for tlie Guidance of the Governor 
General in Council in legislating fully and at an early Period for the Establishment of 
some One Code of Criminal Law in tlie Territories of the East India Company. 

8. I will not tr<)uble the Court l>y repeating the Observations on the present State of 
tlmt Law, if Law it can be called, which I recorded in a Minute dated 19ih April 1850. 
1 venture to entertahi a sanguine Hope that tlie Honourable Court will recognize the 
NeooKsity of terminating the present State of Things, and of establishing in India a Body 
of Criminal Law which shall be intelligible to the People who sliall be sulyect to it, and 
worthy of the great Power under whose Rule they live. 

(Signed) DalhoUSIE. 


No. 179- 

The Government of India to the JtmoES of the Supreme Court, Calcutta. 

(Home Dcpaitment, L<cgislative, No. 623.) 

Honourable Sirs, Council Chamber, 25th July 1851. 

With reference to our Letter of the 30th May last, we have the Honour 
to request that vou will favour us at your earliest Convenience with your Sen¬ 
timents on the Provisions of the revised Edition of_ the Penal Code, as we are 
desirous of forwarding the Draft Act, with the Opinions which may be received 
thereon, to the Honourable the Court of Directors, without Delay. 

We have, Sec. ^ ” 

(Signed) J. H. Lirrum. 

F. CUBBIB. 

J. Lewis. 

' J. £. D. 3ETBUNE. 

No. 180. 

F. J. Haixidat Esq. to the Judges of the Suddbr Court, Calcutta. 

(Home DeparUnent, Legislative, No. 613.) 

Gentlemen, Council ChamlMsr, 25th July 1851. 

With reference to my Lietter of the 30th May last, I am directed to 
requMt that you will fevour the Government as eany as possible with your 
Sentiments on the Provisions of the revised BditjiQn of .the Penal Code, as it is* 
d^ired to forward the Draft Act, with the Opinions'wluch .may be received 
thereon, to the Honburabie the Court of Direcum^ wiUiout Delay. 

1 hav& &c, 

(Sifted) F. J. UaijUPAT, 

, SeanNnxy toOe Govenmieiit of India, 
Home D^Mitment. 


No. 181 . 



G.OJ. 

T 1851. \ 

U»»td«/H 

j tiMit vns 

bAV« no pRN^p^ ^ TilOO 'ifor Ovmo&Ib at all adUs^wtorjr to 

ounelyea of llie Kyiaed £4^^ f*eaal Co4^ tiB the ' 

VApatitm, on 2m .Soptmat^ ntxt, y h al l al^ndi;. lu 

some Rd^ffiobi 11i6 incessant Pmisttio of coi^t lkiliM V"* 

;■"• .... Weliaye.&c. .. *.' 

(Signed), ABeB.*DioK. 

■■•''' ■ ■ . • '■ ■'■''■■ R. Babiow. 

J. R. Colvin. 

3 . Odnnab. 

A* Moftatt Mills. 


No. 182. 

l^iie JuoGUM of the Sovbsmb Coobt, Calcotta, to the Government of India. 

Honourable Sirs, Court House, 6th August 1851. 

We regret that we are not able yet to send you the Observations of any One 
of our l^y on the Draft Act on which you have done us the Honour to ask 
our Opinion. It reached us just on the Eve of the Commencemait of Tcnn, 
and it was due both to the learned Framers of the Act and to the Importance 
of the .Subject to give it a very attentive Consideration, and to compaie it with 
the Code and with other Wotks. The Chief Justice had made some Progress 
with his Observations on it, when b^ vvas obliged to lay them aside for a ThoCf 
first, in consequence of the Pressure of the Business of the Court on him, 
and latterly in consequence of Illness; but the Vacation is now approaching, 
and he hopes to be able in a short Time to submit to your Consinemtion ms 
Observations on those Enactments of the Act which seem to him objectionable 
in Principle or faulty in the Expression of them. 

We are not able yet to say whether these will serve as an Exposition of the 
Opinions of the Judges, or whether it will be necessary for each Judge to send 
a separate Minute on the Act; but if the latter Course should be nccessaiy, 
you may be assured that no Time will be lost in forwarding eadi Document 
to you. 

We have, &c, 

(Signed) Laiuience Peel. 

Abthur Bcijueb. 

Jasocs W. Colvile. 


HonourBlil^^^f^ ' - . Sud^'-’il^wli^^ 

Wahave the-HoDour tOi „ . . , _ 

Letter, N<i^l6l8i uqderDi^ 25lh ^ to atalE in i«di 


No. 183. 

An Act of Offences and Ponishments. 
Chaftbb J. 


Tbit CbsFtsrwffl emtala a Septal of cxittiag GdaUasl law, sad a fipecificatipa of dio Tinra 
when tbit Act eomet hito operalion, he. 


, ChaftwII. 

J)e/t»iti<ms and Exjdanmom. 

1. In evety Fast this Act the ftDow^ Wevds and Espressbns are used 

with the Mwaing i^iven to eai^ and with none other, unless whs^ it is other' < 
wise specially pFov^bd. ^ ' 

2. An SQ^ Bult this Act aa » distinguished ftom the 

not by a 


The-GoaetaM''tiiisWaw^i6titaHb’ — 

AeetF^ to Sbe T a ntiisgB iitifihl^to 


1 m with d»e Phi a taolotT 

AiA 

4B8 . 


of Aeft of ParlitmaaL 
an eaUed * Sectioat,’* 


No. of the 
Penal Cod^st. . 


37 



No.ofthe ' and the Subdivi^oosof Seetionii.'fCSIWUM.’' ,7^lU.a^|l«ttMrorTeI7litae GoBW^pihM.( liiKtit' 
Penal Code. ^^ean Imt that in diia Act a (mUk idit^uld iiot Iw iomMUiir^ firom whiA ft w fiumigbi* 

oat the lhiga1atk>n«. 

It is pnqvoaed, in pnrin^g the Act to diatingnirii bjrlt^tt ^ nbuill Ci^tali, ae laeihgatonc 
doea in hia Code, Uioae ExpccaaiMia which an deSnad. Thia wffl eperatc aa a eonatant Wanting 
to bear in Mind the Definition. W- 

38 3. “ Herein" ivlAtoi to somotlung in tbe same " Artid^** « ihat in which 

' that Word ia found: ** herein-before”^ to home fbregoiifg Ar^ks^ and ** hereinr 
after” to some ArHete billowing that in which these Words aw Severallj found. 

6 .4. “ .4 Jlfon" TotKoe a Male Human Being of any Age* ,. 

G 5. ** A HWtan ” means a Female Human Being of any Age. y 

34 6. **An Animal” means any living Creature, other than a Human Being. 

5 7. Eveiy^ Word cx|^Bsing the Male Kind, except the Wmds ** Man” and 

Boy” means a Female as well as a Male, unless there is something in the 
Subject Mutter or Context inconsistent with such Meaning. 

The Cfide coofinns tluM Explanation to the Pronoun he»’’ which might give riae ti^nunmatical 
ArgumoiitH, whfther or not aueh Worda aa Air," Brc. are within it. The Word** added, 

to avoid pemsibb LicouBistoncy, have aLwaja been used for the Purpoac^^ and it appeara eater not to 
omit them. 

9 

25 8. W'ith reference to any Act or Omission, or the Person or lliing in respect 

whereof it is done or left undone, where any Word is employed importing One 
Person only, it shall be taken to mean several Persons as well as One, and also 
Corporate !IMies; and whore any Word is employed importing One Thing 
only, it shall Ik‘ taken to mean several Things as well as One; unless in cither 
Case there is anything in the Subject Matter or Context inconsistent with such 
Meaning 

See Note to Art. 7. *' 

9. “ Queen ” and “ Her Majesty” mean the Sovereign for the Time being of 
the United Kingdom of Great Britain and Ireland. 

10 . ” India” tneans the Territories in the possession of the East India 
Company. 

' g >11.“ Governor” means the Person or Persons for the Time being lawfully 

]0 having the supreme executive Authority in the Country, Presidency, or Place 
which is the Sulgect of the Article in which the Word Governor is used; or, if 
more than Ouc Place is referred to, sucli Person or Persons in each respectively. 

12 . Property means anything which One or more Persons have a Right to 
use or keep exclusively of another or others. Wild Animals in their natural 
unrestrained State arc not Property, 

The Word Property is ambiguuas, bring Bometimes. nsod to express Ownersbip, Bometimes for 
the Tiling owned. 

28 13. The Word “ unJauffttl” is applied to every Breach of the Law and to 

everything for which a Punishment is provided by this or any following Act: 
a Person is said to be law/uUy bound” to do whatever it is unkwtful for him 
to leave undone. , 

14 14.* An ‘‘ Officer” means any Person having Authority to perform, and Uao^ 
fully bound to perfOTm any public Duty. 

15 15. A "•Judicial Officer” means any Judge, Magistrate, Coroner, or otfa^ 
Officer having Authority to give mr join in giving any Judgment of Law. 

' 16. A "Ministerial Officer” means any Officer other thim a Judicial Officer. 

17. An ** Officer of Justice* means any Officer employed in any Proceeding 
for or toward the Hindrance or Disooveiy of an €ffitttoef <ar the taking, Trial, or ' 
Punishment of an Uffintkr. 

* A Doubt, arose under Umb Definitioa of JudieM Qffiur wbedier or not n Magls* 

trsto. or Person acting with any of tbe Bowen of a Ihgistnte, wbwe enga|^ in hiquity prepa¬ 
ratory to the Commit^ of an CWender for Trial, wan or waa not n Jndieial OIBoer. It was thore- 
upoD suggested that it might be useful to. add n Definition of OfiiMni of Jnsfi^ some of wh<mt 
would be judicial, aomc minhdeEML - Tbia ArUdle ia not its right as it uses 

the Words Cffmes and Offeodtr^ not defined .until Arts. 31, 8S^ bat its’ Connexion with 
Arts. 14, Id, leaoeBs to reqidre Hs Lisertimi her^ 


18. A 



' ... :.!v. 

-< 18. A ** C&urt Justice* meaei wf I*lim laSilndb layF IhUy of o Jt^aeitd ^ 
Qficer it kiilollr other luuiJl v w tonponrily, while tech Ihitj it. VMM] Codf^ 

in c»iiite of Petsainthoe thejte. 4 bj Oi^ gii^ or ouwr £R>dee^^ 
by or with r^atenoe to the Penoit perfiKcming«»dh Duty in e Chttrt^ J'urtiaa^ 
is said to be giren or taken by or with reference to the Cowt. 

19> A **2?eGtftmR<** noOtnt any written w tninte^ or partly written or partly SI 
priat^ Proof of any Fact. 

This dll&n idtogttKw from ths SeftnitiaB of nw Coiio.’ It Is diowght thst the Definition hors 
given e^cplatne move extet^ the Thing which k In jnentUrto dnftnet. A prinic^d (.kuteUe, coninminff 
an AdTerti«»niont neoennaix for legalicing certain ProceedingiS nhoiild on included in it> &oe ^ 

a 

^ 20. A “ ValuaUe Decvment* means any Document whereby any lawful 82 

Right is or is purported, to be given, taken away, or changed, secured, acknow- 
led^d, or disclaimed. 

The Code tisen the Wordn imhiahU iSSietirti^. ObTiounly the Word Document ehoidd be retnlned» 
now that it is altered ee in Article 19. 

21 . A “ Token” means every Documentt .end also every Seal, Stamp, or 
]tfark used to ^tinguish or authenticate any Document or i^roperttf. 

This includes the ** Propertj Mark ** of the Code 4odn 

22. “ Sterling Coin* means coined Money, issued by Authority of the Queen Sdl 
or the Qooemor of India. 

23. “ Current Coin ” means all Sterlir^ Coin, and also a>med Money issued 230 
by Authority of any Foreign Sovereign or State, and used as Money in any Port 

of India, 

24. An Order, Sammons, Notice, Warrant, or other Document issued by 18 

any Officer in discharge of his Office is said to be binding,” when such Officer 

has Authority by Law to issue it. 

In mmy GUaws of the Code it ia sn OUhnoo to diaobey Orders when Issued by a Person having 
lawful Attthori^ to issue them. This Definition gives FWdlity for condensing those Ctausoa. 

25. A “ Year” and ** Month '* are to be reckoned according to the British 36 

Calendar. 

26 . Night means the Time ih>m Sunset to Sunrise. 

27 . A ** Carriage” means any Machine or Contrivance on which anything 
can be carried on Land from one Place to another. 

The Word “Carriage,” though strictly having the Meaning given in thia Article, is itopularly 
nsed for those Veliiclcs only which are used by tlm Gcntiw, and for Ouns. A Coacbinakor 
distinguKhes the “ Carriage ” firom the “ Body.” In £7 G<ia. ICL c. xxix. sec. 65. may bo found 
Coach, Cart, Wain, Waggim, Dray, Wheelbarrow, Uandbarrow, Bledge, Truck, or other Carriage. 

The Code uses “Vehicle” without Definition. It seems to require Definition as much as 
Vessel. 

» 

28. A “ Vesser means any floating Machine or Contrivance on which any* 35 

thing can be carried on Water from one Place to another. 

29 - “ A Wrong” means any Harm whatever caused to any Person in Mind, 20 

Body, Prop&rty, or Reputation, in breach of any Law or good Custom. 

The Code usm the Word “lojaty.” “Wrong” is the Word best known to the English/AW. 

It is used preferably by Blackitone and Hale. The Coda speaks of “wrongful Gain” and 
“ wnmgfht Loss;” The Word should be changed, tntbet hero to “ wrong,” or thm to “ injutious 
Gain,” a^ “injarioua I>oes.” 

30. “ Wrongfd Gain” means the Gain of any Property to which the Gainer j .5 

is not lawfully entitled. “ Wrongful Lose ” means the Ix>s«, through the 
unlatr/ul Act of another Person, of any Property to which the Loser is lawfully 
entitled. “ Wrengful Gain* n»y be by keepng as well as by getting any 
Pl-operty unlauffim* ** Wrong^f Dote* may be by being prevented from 
getting, os welfiw being deprived of dny such Property, 

Tlua diflem tvom ibavCod^. odW hj iDtroditeiikg imo tlie Befuiition of wronj^fol Ldm*' tlio 
WodU *^bjr tJi^ of aaoliior Pmooi** otfaerwiiOp ftoeidcntal Ixim i« wron^^ful 

Loss.* V^ ‘ 

31. An ha^imia whatever is punishable under this or any following 27 

Act,-.' ' 

(263.) 


4B 4 


32* An 
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(sm) • .J-t. 

32. ** An OJinder* meMs a Perwn who has committed an OJSmc», eithef 
by doing that which he is forbidden by Law to do> mr by not doing that whM> 
he is lawfuUy bound to do. 

tlti* DcAnition miglit not Hve ippeand iio«eM«7, Imt for Inportuoo of stnwglj improM* 
ing the Principle laid down in donaea 4 and 24 of ^ Code, and here in Ari^de 88, thd althoiigh 
the Language of tlie Code ia generaDr appUciihle in its first 8ijp >ific it i op tO 'fEMmces.af Comiius* 
non, it extends to OffencM of Onisrion also. 

33 . A Culprit" nieans a Person lawfuBy charged with Iteiog «n OJender. 

34. “ A Convud" means a Person lawfolly adjudged to be an. Offender. 

These Deflnitioas will bo of mora Use is tbo-Aet of Criminal Proeedota than, in (his Aet, bat 

they will be oonirhnient even here. The Definition of ** Culprit ’' eorreapoada wint that given in 
Tomlin’s Law Dictionary, and with the Aoeoniit of Um Origin of the Term in the Notea on Black* 
Btouf, Vol. IV. Page 408, Steph. Ed., 184®, 

35 . Persons concerned in tbe Commission of any Act are either Frindpede or 
Abettors. 

36 . Every Person is a Principal^ who either commits tlm Act himsel:^ or 
causes it to be committed, or woo is One of several who jointly so commit 
it or cause it to be committed. 

37 . Every Person who, not being a Principal, cotmsels, contrives, or furthers 
iu any way or does anything whereby a Pnneipod is helped or encouraged to 
commit tbe Act, is saia to aod the Act, and is called an Abettor thereof. 

Tbi» Dijfinitton ifi purposely confined to what the Code calU " nrffVKww Aheimeni.'^ It appears 
inaccurate to say that any One abets the Commisaion of an Ofrenee by merely assistiun the 
Ofiender afttr it is oommltted. That can have no Efil^ty eo far as tbe sO’-called tubaquent Ahettor 
is concerned, on the CJommisaion of the Ofi^nce. If any one promises beforehand to give Assist¬ 
ance aftei*wardH, that is AbHmmi within tills Definition. This View of the Matter is taken in the 
Koport of the English Commissioners on Criminal Isaw. 

38. Eveiy Part of this Act concemmg Offenders and the Commission of 
Offences shall be deemed to apply to Omniers who leave undone what they 
are lauffuUp bound to do, and to toe Offences so committed, as well as to 
Offenders who do what they are forbidden by Law to do, and to the Offences 
so committed; as also to Offences consisting partly of Acts and partly of 
Omissions, and to tbe Offenders who commit such Offences. 

39. Offences arc of Two Kinds: 

First — Felonies, of which some are Treasons. 

Secondly. — SFsdemeanors. 

A Classification of Ofiences will bo found most eonvonient, both here and in the Code of Proce- 
duro. Felony is a feudal Term, and meant originally any Offenec which occasioned the Forfeiture 
of the Vassala Fee. The .English Commissioners on Criminal Iaw have proposed a now Definition, 
whudi is adoptod here, which makes it merely a Tcnn to classify Offences by their Punishment. If 
it is nut thought desirable to introduce a Word which is now to Indian Lawyers beyond tbe 
Supreme Courts, ilw Word “ Crimes '* might he substituted for ** Felonies though it is desirable 
to kei'p as closely as poasiblo to the Lai^unge of English Law. Blackstone uses ** Offifiicos** 
ns Uie general Word, and **Crimes’' to include Felonies and indictable Misdemcanom. The 
Fronoh Penal Code classifies Offences as ** Contraventions,’* ** Delits,** et ** Crimes.** 

There appears no Objection to the IJae of the Word " Felony,' taking care to define it. It is no 
valid Objection that capital and transportable Offences may not be in every Caee the same in 
Kuglapd and India. 

40. ** Treasons" are high Offences against the Queen's Sovere^ty, such 

ns are herdn-ajier described: a Traitor means an Offender who commits 
Treason. ' 

OfiVnct'ir agxtnst tbe Qa<#B*8 E^raon and Fomilj are aUo IVeasona.. La a Criminal Law fw India 
it evcinB unncceaMirjr to iiwhtdo tlim, aa baa already oban:Ted'1)7''the Law Commvwioners. 
In the nnlikely Contingency of any of tbe-Boyal Fasuly oeia}ng to tiHn% a apedal Law for the 
Occaaion might bo paised. 

41. Felonies are Q^mwbidi are pannbobjewitoi Death arTnmsportation.* 
A “ Felon" means an Offender who commits a Fslortp. 

42. Misdemeanors are Offences whidi are not Fdot^. A **Misdoer" means 
an (^nder who commits a ilfiM&MuMiter oolyl 

It will be useful in the Code «f FMendate to have the IFoel" jiSHber,* wbicb ia aore compaot 
than ” Misdemeanant,” a Word aearoeiy osoA Mis^Mlraeeiin nBen.ia the elder Statutes. IF the 

Wold Mis^saesnor were not ahtofy in " MMsod* wonti ha jmi&raUe to it. 


43. A 
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* 43. A Ojfm6e \A an Offence puii^ibaUe with Death. 

44. Hurt means all bodily Pain, Disease, and Infirmity. 

45. A Person or Ammal is said to be tnottned, when hurt in any of tlie 
following^Waji s > 

By losini^ of being permanently deprived of the Use of any Limb, 

. Member or Joint, Eye, iSar, or other Organ of Sense. 

Secondly, —By having the Powers of any Limb, Member <»r Joint,,Eye, 
Ear, or other Organ oi Sense permanently weakened. 

Thirdly. —By permanent Disfigurement of the Head or Unee. 

Fourthly.—By having any Bone Iwoken or dislocated. 

Fifildy. —By permanent Sprain or KUpturc of any Part of tl>e Body. 

'Fliiii i» Qparly wbftt Uie Codft calkt ** gncivoutt Hurt/' with the Ominiiiou of the liuil Knui, wliirli 
is Hurt to riiuso Pain* Sml* for Twontj Oays. It h to ibo Tcmutf oiis 

Hurt*’ to express ** Hurb " of ihit* Uuit Kind, but without attempting to cledne them so strictly uh 
is done in the Code. 

46. “ Grievous Hurt'' is Hurt whereby the Sutt'ercr is during Twenty Days 
ill bodily Pain, diseased, or unable to follow Ids Trade or Calling, or any Maim 
nr such otlier IJurf us causes not less Suffering than a Maim or such Hurt as is 
herein described. ' 

The lartt Part of thiB iVfliiUion ii» of coarse vn^u*.*.; hut it tlornght Icbs objectiotmblr to Iomxo 
it BO, us a Question to ho ihrcith'd by the Court itk each (.Um*', ihuii t-o adopt any ortiticiiil Liinir of 
thut. which lA iu its Nature incapable of strict Dt^iiuition. jVtMW iye jitrf repn^imhir^ </ 

tulid i't*rtituc1o vtrtUmJinem rfm/untiity 1 Ib'p. />. (>iu» Man may l»o lab! up with a .^liprlti Spniiu l<.'* 

Tivcnty-ono Days ; tbbs ia *♦ j^riovous Hurl.” AnotbfT is srvcn;ly Iwaicn and in dangn* ol'bis 
Life for Niiielccn Days, but able to ;;<i abroad on the'1 Venticlb; thi.s \V»»ald not kigrievous 
Hurt nii'lcr flic nit ion of the Cod.-. Kaibor Ibiiu that, it scorns proforahlo to biivo n<» Dofini- 
tioii ofpri<‘voui» Hurl ai all, iiIUt proviilinj? Sttjthi! mitnral CIiiskch wliich cim bo strictly detnioil, 
w'biob aro now inctudcil in tnaiiuin^. 'i'lio vVdvaiitago of tbo AlU;rii.tion is, ihiii tho Punisbtuoot 
)>roviiicd for inHietiiig Hurt may bo awardoi) in overy Case iiioludod in tlu; Dohnitioii of 

the ami alao in other indcrinablo if tbo C<nirt in of (Uphiion that a like Amount of 

,Suffering is inflictod ; nor can tbi.4 opiuato with any Injustico to tbo Olfbn<lcr, who meant at all 
cvouis to do mme Hurt to liia Victim. 
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47. Whoever causes aoy KfTect by Means whereby hv iulentlecl to cause 
it, or which at the I'inie of employini^ them he hml Heuson ibr bt^lievinj.*' lo lx* 
likely cause it, is said to cause it tril/uUjf,'" 

Tbit* if* a A cry importani Donnitton, Ii agr<TN in ibo Main witJi that of ibo ('fwl*' ami witli Ibi* 
Act of Oriinoj* and Puni^binonm. Tbo Kulc of Kiigli.^^h Law that <*vil Inicniioits \r,»y htj'rrntl 
from evil Acts. Tbo ( ^unmi^.Hioricifi ilirtlikt* tt* b^nv* to Inference what may bo ^^vpr»•«w•^t by 
The Principle i5^ goml, hut tlic Diflloulty i.-* not snriiiountc<l either by tbciii or hero. 'Ma y iiic!u»fc 
in ibcir Notion of v^dun lari ly *'ansi ng any Ktffct, tbo Oanc in which a Man kmnrs ilint tb<‘ iJlbrt 
ir» likely lo follow' Kia Act. This Kfmwlvdt/t,, in the grcHt Mi^joril} of liMUnce^, be ijib ricd 

from his Aciti, juHl a* his evil Intettt’mn ji* infern d under Kugli.tb JiUW. It i.s pri>pO‘<e<| lo sdicr ibi* 
Pliras<' to “has llcaf*«»a to know** or “ bclievr,'* but tben; w'ill and alwujs imist m* 

Inference lo l>c drawn frtmi the overt Act. . 

4 W. Whoever wilfully does anything, without lawful Exeuw, knowing <ir 
having Reason to believe that he may thereby do fVrtuiy to any Person, 
or Hurt to any Aniinul, or hinder the Course of .Justice, is said to do .‘■o 
maliciously. 

The Act dnee not ermtain any PiiniHliinent for uv re Cruelty to AnimalH (w« Art. dHO.). Iml ibo 
Definition of Midice aboulil be made to inclutk auefi CHfenccit, in ease it bo tbouglit ri'dit ni'iTiifn r 
to pnniab them. 

49. Whoever maHciovl*/ does anything for the sake of ivronirful (iuin 
to himself or any other by wronfiful Loss or Risk of vrmnufel Loss to 

another Person, is sahl to do so *• dishonesib^.^ Whoever does iin\ thing 
dishonestlj^^ %vithout using Violence or causing Fear to any Person, i.s saicl t<» cio 
so fraudulentljf. 

The Definition of “ fraudulently ” in the Co<le not cxeludv « Force ** and “ Fear," au'l 
thereby difiTem from both the lonular and technical Mcaoinga of the Word »h hitlM'ii*' >D*'d. 
Pope aaya, 

** If Hact^a a Lover's Toil ntConda, 

Who offks if Force or Fraud olitaitied hla Enda.^ 

Ill 3 Uep. 7fl. w« have the Maxim,’’*- 

^od ahtti tmiitn et jnatokn ef«t, id p<*r vtm vet frandem iietatnr, malntn H inju'iluni It Ib 
believed that it will be Ihtind univer^ially in the Law liooks tliat Fraud*' ja n-cd in roiitru- 
diatioction to ** Force.** Where a W'ord U already d*»<'d in a techniral difimuit Iroin tluj 

popular one, it 24 right to chooae^ and sfifxify the One choMui ; but it aiJjR'arw very unadvi-itblc, 
where the popular and technical Meanings of a Word are th** eamt*, to give it a new S inx' It is 
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' proposed to Bobfltitute the Word ** difthonesUy^** which lias oever^been used in Law otherwise. 
jrftnerally; and, in its popular Use, docs not, so nmcdi as fraudulently, exdude the Idea of “Forue," 

If a llobber stuns a Man with a Bludgeon, and then takes his Pumi*, he may, with more Propriety, 
licctording to conmwm Language,he said to have got the Money dishonestly”thau“fraudulently* 

If a Thiel‘ picks a PiK*kct secretly, cithiT Word is equally ^applicable* 

50, Whoever does anything, not maliciouahj^ but through WwM of reasonable 
Care, either in undertaking or doing anything without sufficient Skill, Know- 

pledge, or Ability, or without due Cafe in asd&rtaining its Nature and probable 
Consc(iuenees, or without due Care to hinder Harm, is said to do it “ heedlesdi/.** 

If the probable Consequence of his doing anything heedlessly"* may be the 
J^sH of Human Life, he is said to do it “ recklessly.*' 

rij« w; Definitioiis arc new. By rcA?T«*nei! io Chapter XIII. of the Co^lc, and other Places, it ^ 
will he swMi that they will save much Kc[>etition. 

51. Whenever any JVtwtg is done not malwhusUf" nor heedlessly," it 

is said to happen “ nccidminlly" or by Mischance, ? 

o.i 5*2. A Statement is said to l)c made “ solemnly,'^ and a Person is said to be 

“ bound solemnly" to make a Statement, 

First, —When it is made on Oath before any Person having by Law 
Aatliority to take that Statement on Oath; 

Secondly .—When it is made before snch a IforsoTj utter a Declaration 
which is by Law allowed to lie taken instead of*an Oath: 

Thirdly. —When it is made after a Warning to speak the Truth, given 
by a Person having Authority by Law to give such Warning, and to 
take ihv StatcmeJit made afVer such Warning. 

«i 'riu' of till.' Coilf is iiiatio luuk-r u Saiictitui is laiitamount to an Oath,** and 

dors not iiu:i(id(^ Siiilotmints iiitidr nil Oath. ^ 

55. WluM'vor, being of the Age of Z'^elvt* Years or more, and of .sound 
;tl Mind, and having full Understanding of the Matter on which his tfonsent is 
.sought., and without k*ing put in Pear ol‘ If rang, directly or indirectly, 
gives Consent to any Person, is said to “ rousenf freely" or to give ^^free 
ihnsent'' 

'riirn inv 'I’wo iVlinitionM in thr Codr; Ono of “ frrr Omswiit.’* the utlirv of “ inlrlhgriit 
(’onsriii..** 'riiry nrr hrrr iniitr<l, and fro».‘ CoiihOJit' i.« laiolr to mpiiii wJnit tin* Codr inrHiin by 
•' fmt intrlligrnt Con.*K>ut.'’ Thr Didliiitioii of “frrr CtnHriU" wliirh not “ intrlligrnl *' fH'cins 
not to l»r Wftiitrd. 

54. Nothing which is within the 13ofinition of an shall be taken not to 

h(‘ an Offence, beeau.se it is not within the I'itle of the Chapter containing that 
Definition, 

Chai»ter hi. 

General Principles. 

Thr ('Iniptrr on Puriiabmonts follows iirxi in tbr Code. It kin^ Wn thought that the gt^rieral 
Mtixini'^ of tliiH ChapUM’ ought iuiuirdiairly to follow the nrllnitions. 

55. Kvery Article of this Act is to be understt>od to be subject to the 
Principles and Exceptions of this Chapter, whether or not any such Principle or 
ICxcepiion is repeated in such Article. 

Division I, 

General ExcepHom, 

56. No Person is excused for any Offence, by reason of Ignorance of the 

See Note to Article 61. 

r 

57. No Person is excused for the wilful Commission of any Offence^ by reason 
• of any Motive alleged on his Behalf. 

58. No Person is excused, for any Offence^ by reason of acting under Influence 
or Coercion. 

Thw Ttvo Article# are implied in (hr Code, and aapportrd bv strong Reasons in its Note B. 

It 9e<»ms advisable to express them, and not leave tbeni to Ijc interred trom the Ahmce my 
rontrary Knaotment; ciipi^cially oonridering how mnch the latter diffen from the Prindplea of the 
Knglisli Ooiiimou Law recognized in the Supremo Courta, in w^bivh this Act will hei^Iar be in 
force. 

59. Notlung 
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SQ. Ncfthing is m OfetKe nrliich is doitf'bj* a PeraoD who is latpfitlty bmtnd * 
to do it. 

60. Nothing is an Offence which is done hy a Judicial Officer, in the 
Exercise to the best of Tiis Judgmcsit, in good Faith, of any Power given to 
him by Eaw.^ 

61. No Person is liable to any punishutent for any Offifttce which he commits,, 

believing in good Faith, through Ignorance or Mistoke of Fact, distingnisbable 
^m Ignorance or Mistake of Law, that he is in the Exercise of any Power 
g^ven to him by. Law. , 

The Godpp in the oi>rre8|Mmdinp 63. prolecw fnmi l*uniBhm<Mtt anj? OflBiu'r who, Irorn 

Ignorance or Mi$takp, citlior of liw or of Fart^ cxce<'d? hi» lawful Fuwrra. TIm' uii 

the Code thought that »o groat a lX‘parture from One of the moat gonerally ivceivt'd Friuciplcft 
of Law could not have l>*fri intended and pn>pi»sc*d without any C-oramont or Explinuition. I'liey 
recommended tho Introduction of Worda sdniilat to tlnwe now in thi.> Article, in acconlanci* with tho 
welUknr>wn Maxim, iffnoruntia jtjirut nttmnem exvmfit; it/tMranHtt jUx'ii ert'umt But Mr. Mat lrod. 
one of the Authors of the Cttde, in tin* Notett (Ui Ihin lit^purl sent hy hitri to the Ilfiuourithk* Court, 
ex]>lains tluit tho Tiih*ntii>u of th«' Fniuiers of the C.h>dr was what tiu* lCc*}>«>rters thought it could 
not have betm ; and argue.s on liehalf «>f the Clause iieit« ttriginal Form, distinguishing '* betw'i>('ii 
** doing a Thing merely in Ignorance of ita luniig forbidden by Law, and doiiia a Thing in con.He- 

qiienee of an honest and aincere Belief that leavt* it undone w'ould la* f)iKolH?dieiicc to the 
“ Law.** Tliere is much Formt in Mr. MacleiaVa Arguimnit, and in favour of tin* Ductrim- that 
an Olfioer acting nudiu* such Belief ought not t<» he punished as a (.'rimitiDl, thtmgh ac'ting illegally : 
hut it has not appeared advisable to intnKince so new a Principle without furiber ('oiL^id* rution. 
The Clause in ita original Form lias th<*ivfore l>cn?ii confined t<i Jtidiciiil Oilie.erK, correspoiidioff to 
the present Law of Fngland, 

62. No Person is liable to any Punishinent, as for nn Asmult tir wnnt^f'n! 
Restraint^ or for causing Hurf^ not l>cing a Maim or ^rit^t^ous Ilnrfy who givt's 
reasonable tiq^l niodcnilo Cluistiscniont to his ('hild, Apprentice, Ward, or 
Pupil. 

Stjc Act XIX. 1S.50, S*<‘. n. AssauUp^*^i^*l wrongful UeHiraiiils are defined in t'lmptei' XV., 
iJiv. r. 

63. No Child under Seven Years of Age is liable to any Punishment under 
this or any following Act for any Offetee. 

The Form of this and other similar Articles h!i!i l>e<'n advisably ehaiig<‘d, in ttrder to <»bvinte the 
Neeesaity for such Clause" as h 2 iind JOO <»f tlut Code. 

64. No Child under Twelve Yeiirs of Age is liable to any Punishme nt, 
under this or any folloAving Act for any Offence.^ unless it Ikj proved that hv 
had Understanding, at the 'rime of committing it, tx) know that he was com- 
milting an Offence, 

65. No Person is liable to any I^unishmcnt for any Offence who, at the 'I niu* 
of committing it, did not know, an<l, by reason of Unsoundnes.s of Mind, other 
than that temporarily caused by Intoxication, Could not know, that he was 
committing au Offence. 

§oe Act. IV. 18 iy. 

66. No Person is excused for any Offence^ by reason of lemiJorary unsouud- 
ness of Mind caused by Intoxication. 

TIm; Cwlc, and ali«> ActIV. 1819, exempt JVrxjiw whi» (.omiiiU fVijiirn in ii Slwfc, of Iiit>.xi<-utiuii 
not wilfully trust’d by tltemselvt-H. It i. l*Mpvi.'d ibat the frentiine Caw*, in wliifli lltin Def'etici. 
could be set up are of exceedingly rare Clcctirrcnce ; and it He<'iiii* pnietieally to them, 

when they otteur, to the InK'rvention of tlie ExtMMitive (.itiveriitneiit. 

67. Except in the Case of Treason, the Hushantl ttr Wifi*, Ilrother or Sister, 

Father or Mother, Son or Daughter, or any of the Ancc,stors or I’oHteril y of 
any Offender, or of any Person who is ordered t<j lie taken into Custotly, or 
who ha.« escaped from lawful Custo^, is not Htihlc u> be punished fitr 
harbouring such Offender or Person, or for not giving Information t»f the ('om- 
mission of a Felony hj* such Offender, or for not. hc^ljjing to take such Offender 
or Person into Custody. ' 

Thia Exception is repeated in Clanses 107, 124, 177, 178, 20fi of tlw* Co«l« *, it wein** l>ett<ir* 
therefore, to place it as a general I’rmciple here. 

68. Nothing is an Offence which is Harm not meant to cause Death, anti 
which is done in good Faith for the lawful Ilcnefit of the Person harmed, an*! 
with the ffree Consent either of titc Person harmed, or, if the Person hurmctl 
be under Twelve Years of Age, or of un.soiind Mind, with tlie free Consent of 
kis law&t Guardian. 

(263.) 
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No. o he 69 . Nothing is an Offimee which is Harm not meant to cause Death, ahU 

Pcnai^fVxic. which is done in good Faith for the lawful Benefit of the Petson harmed 

in any Kmergency in which llm free Cotuent mentioned in Article 68 cannot be 
sought or given. 

70 . Nothing is an Offence which, although within the liCtf^ of 'the Law, 
*ts too slight and trivial to be within the Evil Hindrance or Remedy whereof 
the Law is made. 

Arlit'lt'i which anHWor» to tltc ohl Mi&ximSi De mimmiH non eurat lex, Apumejurk non mnt 
\>f ojH'M to an C)hjcction of tlic sniut* Kiml as that brought aguiiist Clause 73 of the CodOi in 
ili.it it roiituiiiH no real l)(!fiiiition of the Acts oxcepted. This inherent l>efect can be supplied only 
in the A('( ot Oitnuiul Procedure, by which Judges and Magistrates may be warrantetl to'exercise; 
Miftirowii DiHcrctioLi in rcfiiNiiig to take cognizance of these oxtreine Gases, and in instructing 
tiieir riiinistmul Officers of Jii.stice accordingly. 

Division 2. 

Criminal Agency. 

Maiiyofilic Arti< le.H of ihirf liiviHioii an; otherwise provided for in Chapter IV. of tho Code, 

“ f>n Abetriieiitbut the AiTjiiigeiiu iit, and in Home J)egrce tlic Prineiple.'*, are different, 

3 7i. Where an Offence is committed by several Acts, every Person who, 

eitlier aloiie or with any other IVrson, is a Principal concerned in any such Act, 
in order to fiirther the (.'ommijiion ol‘ the Offence, commits the Offence. 

72. If I'wo or more l\Tsons join in n common Design, being the Commission 
of’ an Offence, and are Principals contrenied in endeavouring to comniit it, all 
an‘ deemed {oahet any Act done by any One or more of them jn furtherance 
of the Offence. 

Sfi* Art t»f (’rinujH tim! PuiiiHlnufiitM, 7, Aiir.n^.3. 

SH to 97 73. Whoever ahefs an Offence is liable, in default of any special Provi.sion to 

tiu' contrary, to the same Punishment, if the Offence is committed, as if he 
had committed the Offrrirr ; and, if the Offence is not committed, to the same 
Punishment, if any, to whieli he woidd be liable for an Attempt to commit the 
Offence; and, in default of‘ any sjXTial Provision to the contrary, every Penal 
Provision of this Aet is to be understood to aj>ply to Abettors as well as to 
prinripaf Offenders, whether or not they are expressly mentioned, as fully as if 
every such Provision ap})Iied l)y express Words \o Abettors. 

Se<' Act of imd Puni.shimMiN, Page 7, Art. 13. 

71. A Person is deemed to commit oiw/fte/ an Offence, although the Manner 
of the (lommissiou of it is not the same as that by which he meant to commit 
or abet it; or ulthoiigli, by Mistake or Mischance, the Wrong constituting the 
Offence happens to any Person, other than the Person to whom he meant that 
it should happen. 

See Act <»f Grimes .ind l^iuishiuent.*:. Page 7. Art, 12. 

"ft. If any is maliciouslif cnuscil, which is not meant to happen to 

One IVrson rutlicr than another, the Offctia; is the same as if the Offender 
lul meant the Il’roiig to happen to the I’crson to whom it docs happen. 

/(>. A IVrson is <U-cnicd to commit or uhet any Offence, which is caused b 3 ’, 
and is a prohahlc t'ons<‘queiice of the Oomniission, or endeavour at the Coinmis- 
.sion of an Offence which he meant to commit or uhet. 

.77- Whoever, nieaning to commit an Offence, commits instead thereof 
another Offence, punishable not less severely, which he did not mean to commit, 
and whicli is not a probable C'onseciucnec of endeavouring to commit the ^ 
, Offence,- wliieh /le meant to commit, is liable to be punished, as if he had 
• (ynmiiittcd the Offence which he meant to commit. 

Siv 7tb Koport t>t* GomiuNHumi'rs on CriDiirial Law, Pag<»a 26—29. 

“ 7s. Whoever, meaning to commit nu Offence, commits instead thereof 

another Offence, punishable less severely, winch he did not mean to commit, 
is liable to be punished as if he meant to commit the Offence which ice did 
commit. 


79» Whoever, 
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79» Whoever* in the w^ul ComiBisskni of sn O^iutet, oonuoits also ano&er * of tho 
Oginoa whi^ he di4 not mean to comtnit, u liable to be punished for each 
Ogmee, as if Ac bad not committed the other. 

The Code, Claue 58, proi'ides that PonHluncnts shall not be cumulative, unkos otlierwise pro* 
vid(‘d. This Provision is not sdopted. Dot see Artirlos 114, MS. 

80. where an Offender does what he meant to do, but his Act, by reason 
of_ hit Ignorance or Mistake of Fact, distinguishable from Ignorance oi * 

Mistake of Law, is a different Offence from that which he meant to commit, he 
is liable to be punished, as if he had comnutted the Offence which he mednt to 
commit. • • 

81. No Person is deemed to abet an Offnee, who, with the Ktiowledgt' of 
the principal Offender^ abandons A«« Purpose before the Commission of it, 

. and uses his utmost Endeavom to hinder the Commission of it. 

See Act of Crimes and Punishments, Pago 7, Art 11. 

82. No Person shall be punished for abetting any Offence, who has not 
abetted it otherwise than by Consent or Counsel, unless an Attempt is made 
to commit the Offence. 

83. Whenever any Person is justified or excused for any Act, every Person 
helping him in good Faith, in furtherance of that Act, is also justified or 
excused. 


Division 3. 

The Right iff Defence. 

84. Every Person Ims a Right, w|)ere he cannot lie stifficiently defended hy 
the Officers of Justice, to defend iimself, and any other Person, from any 
Fehmp or Assault, or from wrong ful Loss, or from any Endeavour to coninnt 
a Felony or Assault, or to cause wrongful Loss, except as hercin~after 
provided. 

85. 'Fhe Right of Defence liegins as soon ns the Danger begins, and lasts ns 
long as the Danger lasts. 

86. I'lic Right of Defence allows the wilful causing of Dcutii to tin; 
Offender, if there is reasonable Ground to think it necessary for hindering the 
Commission of a Capital Offence, unless in the Case of a Person defending 
himself from an Assault, or an Endeavour to eominit an Assault wliicli he 
sought or provoked. 

ThiH apppRrt* to iIk*. jiiohI sAtiKldotory J^imitation, coujilod witli n nibHcquiTil Provir»ioti, that, 
iflVath is cauartl in when* it is not strictly justifiable*, it siuill be piiuislir-il only iu» 

oxtenuated Man.*«lHtighicr. Tiic (juration is a very ditn(*ult one. 

By Itegiilatinn XX. 1817 (Ben^ral), IVrsoiw who rlay MurdenTs, Bobljeir*, or Tbievt 8 in iln ir 
own iK'fencd*, or in Defence of their I'rojtcrly* arc not to be prwtvfJetl against. The Law of the 
Supremo C!ourt.«» is in 9 Geo. 4. C. 74. S. 58, 

**No I’unislimeiit slniU Iw incurred by any Person who sliall kill anothfr in hi.*) own l>f lVnrt*, or 
" in any Manner wiUioiU Fehny^ 

See tiio Notes to Arts. 30 to 52, 4tb of ComnoisHioricrs on Criminal Laws. 

The CJodc. iTi Clauses 76 and 79 extends tlic Right of cuiising IVath In S*df-defene<* to all h'l-ar 
of grievous Hurt, Ac., and in (X^rtaiii great Crimes against l*rf»j»erty, but putiishci* Deaih <«id»4m| tu 
Self-Defence when not ju.stitied with Ftnirieen Years Iiiiprisoumerit. 

87- In every other Case the Right of Defence allows the u-il/kl causing of 
anv Harm but Death to the Offender, which lliere is reasonable Cnouml to 
think necessary for hindering the Commission of the Offence. 

88. A Person has no Right of Defence while committing or endeavouring 
^to cmnmit a Felonp. 

89. The Right of Defence, in no Case, excuses more llanu than there is 
reasonable Ground to think necessary for the Purpose of Defence. 

90. There is no Right of Defence against any Act of an Officer, for which 
he is not punishable. 

91. There is no Right of Dcfciu^ against any Act of an Ojgker, which 
he performs, or makes Slow of pcifoiming or endeavouring to perforin, in the 
Dischaige of his public Duty, and which he performs, or endeavours to perform, 

(2W.) 4 C 3 with 


74. 

75 


7.S 

81 

76 

V.) 


I'i 

HO 


1^ 


7.5 


75 



Ko. of tlie 
Penal Code. 

+ 

84 

83 


40 


43 

44 

45 


( 546 > 

■ o ^ ^ V' 

with the Fonns required by I-aw fbf .such an Act, when pcjrformed in Ac 

I.)is<duurge of his public Duty. 

92. No Person shall be punished for anything which he docs in the lawful 
Use of the flight of Defence. ^ 

s* 9.3. No Person shall be punished for any Offence which he commits, believ¬ 
ing in good Faith, through Ignorance or Mistake of Fact, distinguishable 
from Ignorance or Mistake of Law, that he is in the lawful Use of the Right 
of. Defence. * , 

94. No Person shall I»e punished for causing any Harm to any other Person 
than the Person against wboin he is using the R-ight of Defence, where Aat 
Harm is not greater than he is entitled to cause to the Person a^inst whom 
he is using the Right of Defence, if he could not fully use that Right, without 
Danger of causing the like Harm to such other Person. 

Th« C<k1c wlojils thill Principle only where the Right of Defence extends to osiuing Destli. 


ClIAPTEB IV. 

Punishments. 

95. The Punishments to which Offenders are liable under this Act arc,— 

First. —Death } which is by hanging tlic Coneict by the Neck until he 

is dead. 

Secondly. —Transportation; which is personal Restraint out of Indio 
in some Place sanctioned from Time to Time by Law ; and may be 
for Life or for any Term of Years. 

St‘f; Noh* lo Aii.97. 

'/liirdl//. —Banishment; which is out of India^ and is always for Life. 

Imprisonment; which may be for Life, or for any Term of 
Years, or otlicrwisc, and is of Three Kinds ; 

1. Solitary. 

2. Severe. 

3. Simple. 

MfWj /.— Forfeiture; which is of all Pruperfy of the and is 

of 7Vo Kinds : 

1. Ab.solute. 

2. For Life. 

'fho only OHuiioph Io which the Punij»hiiieiit of Forfeiture ia anriex<‘d in tliift Act ure 
IttdM'lliori, raising iin iiitikmI Foree overcome the. Government, and riotous Mec'tinii^ at which 
Felonies ure commit ted, abetted by Proprietors of Laud. 

Si-rthly. — Fine. 

Seernfhly .—Whipping; to w’hich Females are not liable. • - 

96. Each of these Punishments is deemed more severe than any one men¬ 
tioned atter it; find, of Two Offences^ that one is deemed the greater which 
iXMiders the Offender liable to the more severe Punishment. 

pr.” FiVery Sentence of Transportation, otherwise than for Life, carries with 
it a Seuteiiee of Banishment for Life, to begin at the End of the Term of 
I’ransportation. 

ll i8 thouKhf (*xpedieiit that a Native of India, if transported, should not be allowed to return to 
this C'ountry i hoiitt! all S<uiteiioes of Transportation in the C%>nipRiiy'« Courts ore now for Life. By 
. adopiiiiif fliiH Artiekv l'iwi9|K)rtntion for l\*vms <»f Years may be awar»led witJiout infringing 
thi.H^ Principle; and it is desirable not to toso this Modification of Pum.shmeiit. 

93. No Person, whose Father or Mother, Grandfather or Grandmother wnt^ 
not of Asia!ie Race, is liable to Imprisonment in India for more than Five 
Years, unless he is a Convict, who has returned untauifuUtf from Transportation 
or Imprisonment. 

99- No Person, whose Father and Mother, Grandfather and Grandmother 
were all of Astatic Race, is liable to be trausjK>rtcJ for any Term less than 
Ten Years; but this Restriction shall not be deemed in any Case to change 
the Character of an Offeme from a Felony to a Misdetneanor. 

Transportation to a Native is mid to b« more dreadfal than Death. A European would 
probably think it a leas severe Pauishment than one of Imprisonment in this Country tor the 

same 
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*¥“« Term, Imwiaoiiment may therefore be pimfoi;bly awarded to a Native Com tet when • 
more apprc^riale Puiuabaieiit of a £Qro{K*aii ibr the s^uut OfljVtwsii ^uld be. Trana|KirtaU<uu 
Cmo liae been taken to annei: IVaniiporlatiolli tt» an attfrhatsve Punbihroonl^ to evtiry OUbtube 
which may bo puniahod by Xmpriiionjneut for more Uum Five Yeai^ TUe practical of 

Arts. 98 and 99 therefore is that a European will be Iw every Felony for which 

Fiv«> Vears ImpHsonineiit ia not thought Pmtfahnieiit enough; and that an Anaric is not liable to 
TruiispurtatioH except for tlic most heinous Classes of Ofibnees. The Resection of thesio 
Privileges to the Third Generation is of course arbitrary i it will be nocessaiyr in the Code oi' 
Proocdui'e to define how they are to be claimed and decided, Ko Dednittoti of ** Race ** has been « 
attempted. The Code usi^s the Term “ BhM)d«'’ and defines a Person of Asiatic Blood to be 
one wlmMc Father or Grandfather, Mother or Grandmother, was of Asiatic Birth, and, os 
far as can he discovered, of pure Asiatic £xtraoft|pli,^ This afibrds very little Help.* See 
Clauses 32, 43, and 44 of the C«^e. • 

100. Where an Ojffbnder ia liable to Death, Ae is also liable U>'Tr(uiBportatiod 
or ImiNrisaunient for Life. 

101. Wliere an Offender, not having committed a Capital Offentte, is liable 
to Transportation or Imprisonment for Lite, lut is alao liable^ subject to the 
liestrictions of Articles 9b and 99> fo Transportation or Imprisonment, for any 
Term not less than Seven Years which the Court Iwlbrc which Ae is convictr'd 
in its Discretion awards, unices it is otherwise spi'cially provideil. 

‘riic Code in it gn at many liisiuiiooti H|K;citics the .snmllost at* wfdl hm thi^grcat«>l PuninhiuiMit 
aiiicli the Court can iiw'arcl. it ic Mioved that this ItcstriotLou would W uiiHcUiovouH in all but 
tin; higlie.st Classes of OflcnccB, 

102. When an Offender is liable to 'rrunsportation or Iniprisomncnt lor any 
specified Tcrni, but not for Life, he is also liable, subject to the Rcstricliuns of 
Articles 9^ and 99, to I'rausportutiuu or liuprisoninent tor any shorU'r 'rime 
which the Court Iniforc which he is convicted in its Discretion awards, unless 
it is otherwise .specially provided. 

103. When an Offender is liabl(^^o Imprisonment, and the Kind is nut 
specified by Law, he ia liable to Imprisuinuent of any Kind. «»r to Imprison¬ 
ment partly of one Kind and partly of another .Kind, us the Court in its l)is- 
eretion awards. All Imprisonment is with or without Hard I.>alionr, as the 
Court awards. 

104. When a Hoy under Twelve Years of Age is liable to ItupriM>nnient, 
the Cou/t before which he i.s convicted may in its Discretion, iustewl of s<'n- 
teijciug him to Imprisoninent, order him to be Omx*, 'I’wice, or I'lirice pri¬ 
vately wliipjH'd, and to be imprisoned or otherwise kept in safe Custody lK*t.ween 
the yrMiippings, if more than One is awardtsl. 

lOo. When an Oy/ewder is liable to absolute Forfeiture he is also, liable to 
Forfeiture fiw Life, and also to Forfeiture of Part only of his Projwrh/ as lln.> 
Court in it.s Discretion awards. 


lOf). A Sentence of Foifoilurc disables the ConKiel I'voin gaining or holding 
anvs I'ropert'/ «.>lherwiw than for 15ehtK)f of the (j*)vemnient; but, wben the 
Forfeitiiri' is iiw Lift only, a Uight to Vroperttf afler tlie Dentil of th<- Couriet 
may be derived through him. 

107. 'i'he unforftited Projtertjf of every Person sentenced to 'rriinsportatitm 
or Banishment, or to a .Senteuce’ of Death', aftcrwar<ls crnmmitcd fiir 

ation, shall descend and be distributed, after Satisfaction of any Fine to the 
Payment of which he has liecn sentenced, as if Ae liarl died at th<* Time of“ the 
Sentence. 

Artitlns 106, 107 beloiif: |ierlia|». r«lJ„*r to tlw Iv*w of I’rojKjrtjr tluii to ihi- Afl, 

108. When an Offemder is liable to a limited Fine, Ae is also liable to any 
less Fine which the Court m its Discretion awards, unless it is otherwise specially 
provided. Where the Pine is not limited by the .Act it may be such as th«* 
Court awards. 

109. Every Sentence of Fine cairies with it, unles.s tlic Court otherwise* 
orders, a Sentence of simple Imprisonment until tte Fine is paid, to begin alter 
th6 Execution of any other Sentence awarded against the* Convict 

The C'odr awards dxed Xen&s of Imprisonment in dcfiMlt of Payment of Fine Tlim* «H)m» to 
be io Remion Why « Cimrict, imprixmod for SonimyineMt of« Finn, ahonld bo released on awier 
TertiM than a Debtor impriaotied on a Cirit liability. See Art. 111. 
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No. of the ] 10. When a Fine iti imposed upon a Child under the Age of Twelve Years, 

Penal CoUe. Parent or Guardian is liable to the Payment of it ; and Payment thereof 

may be enforced, as if the Parent ot Guardian had been sentenced to Payment 
of the Fine. ' ' 

'I'liia Arlirh' in quite now, u in also Article 117. By Article 64 « Child under IS Ypar* of AffB 
cannot be lined uiilea* it haa Underaionding enough to know that it is eommlttiug an OlTence. In 
‘ ihsil (it wenia not uiuvaaonublo to fine Ihc Parents, and ao gire a Motive for indoeing them to 
k'tqi their Children from evil Coursca. 

111. Tlie Court, which sentences any Convietdo Fine, may in its Discretion 
order /tis Discharge fi'om Imprisonment to which he is liable fbr Konmyrnent 
of the Fine, when it is satisned that he is unable to pay any Fart of it then 
unpaid. 

112. The Death,' Transportation, or Banishment of a Convict, or /</« Dis¬ 
charge from Imprisonment, does not discharip any Property liable for Payment 
of his Debts from the Burden of any Fine laid on him, and unpaid. 

113. The Court which sentences any Convict to Fine may award the whole 
or any Fart ol' such Fine to any Person to whom any Wrong is done by the 
(lonrict. 

Sre .08 111- If mi Offence, is coininittcd with aggravating Circumstances, which 

r,\) rencler the Offender liable to a different Punishment than that to which he 

(R) would he liable for the simple Offence, any of which aggravating Circumstances 
.'done constitutes an Offence, the Offender is uot liable to be punished separately 
liir the simple Offence and also for'the aggravating Circumstance. 

M.5. If an Offence is necessarily committed in committing another and 
gieatcr Offence, the less Offence is mcrgwl in the greater. 

(ij UG. In doubtful Cases an Offender may be convicted in the Alternative of 

having committed an Offence under One of several Articles, and in sucli Case 
is liable to any Fiinishment which is not more severe tliau that to which he is 
liable tiir each of the Offences mentioned in such Articles. 

11". 'Fhe Parent or CJuardian of any Child under the Age of'J’wclvc Years, 
which commits a Felony, is liable to Fine ; but no Person, is punishable under 
this Arfiete and also as an Abettor of the Offence. 

Artit'lo turtiirr thnu Article tlO, itiid iviulcrs the* Parent nr (lunnliun liatklr tn Pirieg 
if (hr CliiM eninnvitM a /'e/nw//, whrllieror not tlieChilil have flufficient Pnileri^tninliiifr tt» he muii- 
nallv lijililr in In'* own Per>nn» Thii.«*, in ilu‘ of Fejonirt*, the Parent is n spoinsihlo (.so 
far iiH ft)r the i^nortiiil VVjintomie.is ni hin (.'hihl|U!4 well iw for Kik mAlteinuA Aet?!*. 

I 18. Every IVr.soii who is excused from being punished for any Offence by 
Heii>on of Unsoundness of Min<l shall be kept in safe Custody in sucli Place 
and Manner ns the (Momrnor thinks fit and the ihutt orders, until the Order 
of t lie Gofwi'/for is known. No Person so kept in safe Custody is entitled to 
he diselnirgod on being i*estored to Soundness of Mind, unless by the Order 
and at the Discretion of the (ioeernor. 

Srr Act IV, mi). 

I I 119* "Ehe (uteernor inay% without the Consent of the Conuici^ change any 

Piinishinent to which he is sentenced, for any other less severe Piiiiislnnent to 
which he is liable ft^r any Offence. 

Thn \v4inlin}^ (if ('huisp 45 of tho (\h1c might raise InftTonce tlmi the Government eould 
Dot f4uh.<titu(c a milder Punishinerit without the Consent of the Offender. 12 nnd 13 Viet, c. ;cxvn. 

C’jw. 

120. 'I’hc Cover nor way, in bis Discretion, with the Consent of the Convict, 
chauge any Punishment to which he is sentenced, few any more severe Punish¬ 
ment, except Death, to wlticb he is liable for any Offence. 

'rhi:4 will ruahle the OovoriimciU, with the Conucnt of the to mibetitute Trnnsportntion 

‘ i*r llaiiialiinont lt>r IinprUonment. 

121. The Governor may, at any Time, pardon any Convict, of' forgive him 
any Part of the Punishment to which he is sentenced, cither unconditionally or 
on' any Oonditions to which the Convht agrees. Any conditional Pardon or 
Forgivcncs.s of ihinishmcut is void on Breach of any Conduion on which it is 
granted. 
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lYfflm within Her, Qomiiiiaiiiiii^ it. iinder wi#;^^ 

f '. -fi'V'VVNv- 

•i« ptoialalilis dike la a Saldect mi FoeSper, U mm IlMani^ 

UeftaitSo^'. . 'N, :. ' 

the Riung iw~E^t!tiineex^my Mnn or fiody of Men eagegdll. 
to serve jund^rA-eitp^i^ <4* their iwwaior tj^oer, or >iRM>' 

«7^/,ReRrjw] witiiout lawfal Exeuie to pemmi his or thctr Duty in oliedieaoe 
to the Drflfer of such superior Qj^r. 

124 .,14 » e Meeting of Tito or more Pemont Rw the Pur. 

pose of phmn^^ coinmitt^^ 


■v> 


42 & Whoever, owing AUeginnbe to tho by any overt Act rebels or 

raises War or eo^avoum to mise War. against the Queen or t?oeeraor any 
Part of ti^dia, or abet$ the raising of suds War, or is' in any way adherent to 
the Queen’s Enemies, is gniltv of TVeoson, a^d is liaUe to suder Dcadi os a 
Tramr and to FbHeiture of all Ms 

The Code adWsedljr 0)nitte4%TI Notice of treMonal^ OUhneea Sw Note C. The XbHttom 
there gfeen have aot appeared efmAcieat Weight to waimat thie Ooone. 


126 . Words spoken do not constitute on overt Act of Treason, unless they 
are spoken in furtherance of any traitorous Purpose. 


127. Unpublished Writings do not constitute an overt Act of Treason. 

128 . Whoever, without lawful A^Bbrity, raises or altets the raising of an 
armed Force in India for procuring by Force and Arms any Change in the 
Government of any Part of India, or for overawing the Goeemor or iny Part 
of India in any Wa}', is liable to suffer Death as a Traitor, and to Foffoiture 

ofall Ms Proper ttf 

129. Whoever wilfuO^ draws or endeavours to draw any Person owing 
AUegiance to Her Mnjestfi from such Allegiance, or from Ms Duty of Dbcdicnce 
to the Governor of any Part of India, is guilty of Subornation of Treason, and 
is liable to Transportation or Imprisonment for Life, and in either Case also 

toFine. 


See A«t XIV. 1849. 


130. Whoever conceals Ms Knowledge of any Treason or intended Treason, I m 

Ksr of any Subornation of Treason or intended Subornation of Treason, or 
harbours any Traiior. or rescues or helps the Escape of any Traitor from 
lawftil'Ciiiitody, is liable to Transportation or Imprisonment for Seven Years, 

and'in either ^ase also to Fine. » 

131. Whoever, by Words spoken, written, or printed, maHeiously counsels the 11.3 

Itesistancehy Forceof any Law or lawful Authority, is liable to Transportation 

air fmpehKHunent Severn Years, and also to Fine. ^ 

' 182. Yl^oever, by Words spoken, written, or printed, or by Signs or Drawings, 113 
mo^iogs^ stirs up ^ endeavours to stir up any Person to ciisoltcy the Law, 
is Un^ to Z^risomnent Three Yean, or to Banishment, and in either 
Case also to Fnie. 

133. Wlioeter nasauZts <w ondtes SMw:^absaulHag the Governor General* ] 11 
i^Indm,, or f^ 'Gi^rtior,. Deputy Govrinor, Lieutenant Governor of any 

*Prii9idcn<T oi* in oe pay Mettfoer of ^e Council of Iniid, or of , 
any Prcstdriicyr or Place in in xnder'IO oenmt or prevail oil them ^ 

or any of them to exercise or reSvia from exercising any of tbriir lau-fo! 

Powers, is lial^ tn vTjnpspoilatw^ for Seven Years, and also 

to Efoe. '■ " 7 .j”-o'■ ■, 

134 . Wbot^, fWful Aofoprit^, rafoe^ Wai; mr^ ebdeetonrs to foise ,114 

Wit, or.^^^'wi'-'lniifoig''# nay Tore^''Sovereign or State, 

otberwifo tfooi ki repelling InVaimm tar Atitaek by the Forces of such Sovereign •• - 

($^.j : ■ ■ , • ; r, Of 
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been taken from tiw Temtoriea of nay ^bteim tbe 

Prorocution ai unlawfui War or Bepiedation, u KaUe TnaMg^mtaticNi'Or 
nnprisonment for Seven Years, and in mdier Case also to Fine*.. 

Soo Jkct 18Ce lS39e i 


137. Whoever, owinff Attegianee to the Que^ enUsjto or ei^gages himself to 
serve'Ony Foreign Solreremn Or State as a ^Idter or Sulor, aftey.aw Fjohibi- 
'tioo issued and proclaimeii hy tfae..t?otwraMe^ of any PSmt of »Jiiimle.to 
Imprisonment for Three Years, smd also to Fine. - . ,; ', , 


138. Whoever, in any Part of jtAdia, hires 6t prowres any Person to^listjor 
endeavours to hire or procure any Person to enhstyin the 8emoe ofany Fowagn 
^Sovereign or State, as a Soldier w Sailor, after any Pro^bitioo issued and pro- 
chmimd hy tbe Gooernor qf any Part of Indin^ is liable to. ImprismiiBent 
fbr 'iltree Years, and also to Fine. 


139. Whoever, in any Part of /ndiV/, fits out, equips. Or arms, or endeavours 
to fit out, equip, or arm, any Vestel, in onler that’ it may he employed aa a 
Vessel of War in the Service of wiy Foreign Sovereign or State, af&r my fto- 
hibition issued and proclaimed by the Qooemor of any Part of India, is^ liable 
to luqirisonment for Three Y^rs, and also to Fine; and the Vessel, with its 
Tackle ahd Furniture, and all Arms, Anmtunition, and Stores on board thereof, 
is forfeited. • . - > 


I-10. Whoever, after any Prohibition issued and proclaimed by the Governor 
of any Part of India, exports or attempts to export any Arms or Amnnmition 
of ^Var to any Foreign Territory, is liable to Imprisonment for Three Years, 
and also to Fine; and the Anus and Ammunition exported or attempted to be 
exported after such Prohibition are forfeited. 

141. Whoever abeis Muting in Two or more Men ^longing to the Militaiy 
or iNaval Forces of the Queen or of the East India Company is liable to 
Transportation or lmpi‘if<un®mnt for Life, if Mutiny follows thereon j and if not, 
for Seven Years; and in cither Case also to Fine. 

142. Whoever abets any miitiMus Meeting among the Militaiy or Naval 

Forces of the Queen or the East India Company, is liable to Imprisomneat for 
Three Years, and also to Fine. • \ ’ ^ 

143. Whoever stirs up, or endeavours to stir op, Dtsaflfcction to tte Q^en 

Or Government of any part of India, alribn'g any Body of Men bs^on^ng to the 
Military or Naval Forces of the Queen or East India Company, is Hame to 
Imprisonment for Three Years, and also to Fine. • i 

144. Whoever wUfvdhf abets an .A8S^uU}>g^ apy tS^ldlef, pr. ’the 

Service of the Queen .or the Ea«t. India. Company, do is 

liable to Imprisonment for Three Years, if wch Assault w |m^apo4i foade; 
and if not, ^ One Yw { and in eithw CasS nhw to Finc.^* ■ 


145. Whoever aieft the ^rtion of any Soldier or, Sailpr ftoin the SeiMce 
of the, Queen Or of the E;»st ludia^^mpW 
T^ree Years, if Desertion follows tberemi} and ST hc^'nwHOInp 
either Case also. |o Iflne. i j,--' 

■ • 146.'^W'hoever.'h4rhQmw.lmy o'" 


the Enst India Cmppahy^ 

mcnit tihr Three ahd .ahiin 'tp,^m 

;m 7«’ ■'' 'VhK>eiH!r''dfi^ •’iny' 'oi ■■•itl 

of the K«de4 >^ securing :tiip 4^b«e^ 
by any Soldipr or Sailor. 


dpM»|ed, is. Mble to ImpHson- 

v/:' 

hiir'lliihiili^^l^id^the Articiea of War, or 

ijCe of'41ip Queen or irif .jme iMst India 

'•'"■0«npanyt 
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of the boi^ti any of ihc 

#^ey ; that is to say, . . .. 

k : 4 ‘ jindia: CoDf^ny. Or 10»« aoy Fwitps Stai* arhewin^ 

-?,i .»' 4tta^ any ’ 

' Haoiibur^orTiftcOt otherwise in-Reprisal andilawjUl 

Who forcibly and mnlichuM^ board or enter aWvf^ai^ and take, 

. destroy, inittits. or throw oveibQai:4 any P^of ^>0 w 

tore. Goods or Merchandise, without lawful Excn^i , _ , ^ 

Who maUdomlu carry away or take oh board of aov f^i^f aay Fnrsho 
for the Sake'of hif being sold, to Slavery, or qthnrww tfc^ as ,a 

Wboknowinffly trade with ociuwi^ any Provisions. Stored or 

^ion of War to any Piraftt or fit out any Pessef for trading with » 
supplying any known IHraie* 

160. Whoever commits Ptraotf is liaWe to Tronsportatioii or Imprismiinent 
for Lfife, and in dthcr Case tiao to Fine. 

151. Whoever, not being lawfully intmsted with the 
of any Vensel on the High Seas, or elsewhere withm Ebb and fW of the 
foioi^y takes possession thereof; or auauUs the Mastcr.^or otb^ Perwn 
lawfiil Charge m the Vetneit for the Puiptise of unlawfoOy gaini^ ^ 

tUreof, is liable to Transportation or Imprisonment for Life, and m either 

also to'Fine. ^ 

■/162. Every Seaman or other Person employed upon wy ,KsMef,oo"tte^High 
SeaTor elsewhere within Ebb and Jfow of ite who 
or other Pmson being tbe superior Officer Offender^ is liable to Impnson- 

iTOi^ iof,One YesETp and eIbo ip tine* 

1531 Everm Seaman or other Person «n»f*oyeA 
Sippw#o*K«^<^,^^ Se^ yea^ ahd^ihCare sire to>ine. ^ 

IJM iverv Seaman or other Person .«miioyed<«r cmbarl^ 

on the Hiirh Scas, OT elsewh^ withitt l^oniMid Flow of the .ea, who nimes 
W_ iSLiflk«„ timad thiaeor. or endwvotirs to eseife any 
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158. When Three or more Pertoos meet or eontinoe lOg^lMh' wilifa ^eojitnikm ’ 

Intent to execute any unkitpfitl Purpose, with Fwce and ^olcnce,- or in sw^ : 
Manner as to cause rcasonahle Belief that they have such common Puipo^ 
such Persons commit IHotf and the Meeting is called a Rioiout .J 

Tbo Code Uopto th« Number of Twclre, trbioh the Reporters think too hn^ i^bree k ^ 
KuntW according to English Law. 

159. A Brawl is when Two or more Persons quarrel or fight in any Thorough¬ 
fare or public Place without lawful Excuse. 

TliU oorrespohde neerir to the English^' A^sy." Afli»y, n hitherto understood in.India, o^-, 
re^ioBili nore nmirly to the English Offence (if Riot I it seems bettw, theroforot to deuRe 
Term for this Offence. 

160. Whoever commits lifof is liable to ImprisOTment for ^e Year, if the 
unlawful Purpose is wholly or partly executed, and if not, for Six Montii$ ; and 
in either Case also to Fine. 

161. Every Zemindar, Talookdar, or other Proprietor of Land, who abeik a 

Biotoug is liable, if any Fe/owy is committed at sudi Meeting, to For- 

fbiture, beside any Punishment to which he may be liable as an Abetter of such 
Felony, * 

162 . Whoever joins or continues in a Riotous Meeting knowing that 

a binding Order for its iJtopersion has been given by any OfficeTt iis, liable to 
Imprisonment for Two Years, and also to Fine. 

163 . Whoever commits Riot, after arming hitmelf with any Weapon witih 
Intent to commit Riot or Felony^ or while armed with any Weapon for shooting, 
stabbing, or cutting, is liable to Imprisonment' fur Three Years and also to 
Fine. 


164. If any Capital Offmee is committed at any Riotous Mdeting, every ^ 
Person who at the Time of the Commission of the Capital Offmcelp jixptmU 
abetting the Riotous Meeting, is liable to Imprisonment for Thfee i wui^ itnd 
also to Fine. 


165. Whoever mtdiciottsly at wantonly provokes any Peimn, ipeaning or 

’ill thereby cause a jRtoi&u* 


}6k Wboevei', while committing Ffo/, commits any C0rni^ w^i^, ythen 
rattled by a BettoU not committing Ami, "is a by 


otonsiu 0 

having^Reason to believe it likely that 5e wil , ^ , ,* - 

is ItabTc, if a Riotous .Meeting is thereby caused, to Impriscmmiait^OBip'^^^ 
and also to flue.' . 'V ".i 

^ M Abettor of the lliotout meeting, lie would be Hubfe, witl^ tbd* imihv 

Imprieonmvut only,'if no'(^itcele ciMnniitted by tbo lUotoue meeting. 

• 16& 

committed . __ . ^ 

fow^nmenVfof One Year) |» hjr or* 

Uttnted, is liable toimi»nsonmeiit fttr Two Ydis, slid ifisU to Ftoe.. ' 

‘ ,1^, Whoever* whiJie icoii^Hffim 
by a Petrsun but 

iB^trieonmeut for more than OSm'lfeaiSi' If ^ 

168 . 'Whoew^r, w^le: cpi 
nuttedEy .a ' 

y>i. 








CaAjms VISU 
Aiute ftf > 

170« T|ieW<N« ••Bribe’* mcwis oo-jr &fm)e7or Tbiiif of which theYfthie 
c«a hi» osthnab^ in Money, and ilso any Ee^nrd, Gift or Favour, of which tha 
^ «stiinat«d in Mooey«jml»d.«ir {nomtaed eorraptly to any 
Pnmwi ih flowideralidn a£ hie <ioittg or fMheaihig to do anything. 

171^ "Whoevor takes on himse^'Ut act as ah OJker U liable to PunishoMnit 
for any Misliehaviottr as an Officer^ whether or not lawfblly holding the 
i^lce. 


17SL Every Officer is liable to the Punishment of any Ojffhi/ce committed by 
hit Deputy or Agent by hit Authority or with Ais Consent t and for this 
Purpose every Person intrusted with the Performance of any official Duty by 
any OffiDer is deemed hit Deputy or Agent, whether or not holdiag any lawful 
Appointment ftom khn. 

173 . Every Officer who tnaUeieutf^ abuses hit Authority as such Officer for 
any unUmfui Purpose, or mnliciout^jtdaitati or neglects to perfmm hit Doty 
as an Officery is liable to Imprisonment, for Three Years if Ae is a JvAieial 
Officeft and if not, for One Year, and also in cither. Case to Fine. 

174 , Every Officer who directly or indirectly takes, asks, or endeavours to 
get corruptly from any Person for hit own Behoof, or for Behoof of any odier 
Person, any Bribe to do or forbear to do anything in discharge of his Office, 
or which he is enabled to do or to leave undone by reason of his Office, is liable 
to Imprisonment, for Three Years if he is a Judicial Officer, and if not, for Two 
Years, and in either Case also to Fine. 

Ilio Code inolvde* in the *iiune CImm of Uffl>ndcrs Flsnoiu experting to bo puUie Servsats. 
This appoon too vague. 


176. Every Officer who nbeft any Person in directly or indirectly taking, 
asking, or endeavouring to get cmruptly from any other Person for hit turn 
Bdioof, or for Behoof of any other Person, any Bribe to use real or pretended 
penKuud Influence in prevaili^ on sudi OJ^r to do, or forbear to do any* 
thing s in discbaigc of hit Office, or whicli he is enabled to do or to leave 
und^nby reasim of bis Office, is liable to Imprisonment for Three Years, if Ac 
is a Jttdieiat Officer, and if not, for Two Years, and in cither Case also to Fine. 


176 , Every Officer who maiicioutig prepares any 7>oeument incorrectly 
wl^' ft i8*l»s Duty to prepi^, or maliciowjtf makes any false Entry in or 
upon tem Jfeoument, or nudteio^jf certifies any Document to be a tnufCopy 
otmy Document, or any Part thereof, knowing the same to be untrue, is liable 
to Imprisonment for Five Years, if he is an Officer of a Comt of Justice, and if 
not, to iri^sunment for Three Years, and m either Case also to Fine. > *, 

177 . Evsftj Mirntterhl Offictfr who, in breaedt of Im Duty, mlfuU^ negleots,. 
vrithottlklfi^I Eacuse, to arrest ainr Person charged with, or susnecied wn- 

to unpriflonment, which may be wr Tw« 


yiotedegjtilF Qfl^cc> is liaUe to imprisonmeot, which mi^ be for Two Years 
if the Qffimee 14^ eJFetenff, and for One ’Peer if it is a end in 

either Case also to Pine. . v ^ , • 

ms Prisoner 



if or of War, or a 
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- 179> 'Every Min&teijit^ Officer v/hti^in 
i y Priiwner in </fM Ohaige to escape; is fidide to :to|nri#ioio^ 
for One Year it the Prisoner u ePrisonw of 
convict Traitor; ’ 

For Six JUhnffts if the Prisoner is a ooneti^stf FeW;" ■; ' ^ 

For Three JlfonfAs in any other Case; ■ ■ 

and in any of these Cases is liable also to Fine. * , 

180. Every Officer^ who un^aUy misbehaves hmself in kii Office in any ytay 
not punishable by any other Article, is liable to Fine. 


Cbapteb IX. 

Contempi of Lawful'Authority, 

181. Whoever absconds, in order to hinder Service on him of a lawful 
Summons or Notice from any Officer, is liable to Imprisonment for One MontJt, 
and also to Fine of Five hundred Rupees. 

182. Whoever in any Manner tciffulty hinders the Service on himself, or on 
any other Person, of any lawful Warrant, Summons, or Notice from any Officer, 
or tpVfuUp hinders the lawful Publication of any such Warrant, Summons, or 
Notice, or wilfulty hinders any lawful Proclamation, is liable to Imprisonment 
for One Month, and also to Fine oi' Five hundred Rupees. 

183. Whoever, being lawfully bound to appear personally, or by an Agent, 
at a certain Place and Time, in obedience to a binding Order from any Officer, 
refuses or wHfulty neglects without lawful Excuse so to’appear, or departs from 
the Place where* he is lx>und so to appear when it is not lawful lor Aim to 
depart, is liable to Imprisonment for $i.x Months, and also to Fine. 

184. W'hoever, being lawfully boujid to bring or deliver any Document to 
any Officer, refuses or wilfulty neglects w’ithout lawAil Excuse so to bring or 
deliver it, is liable to Imprisonment lor Three Months, and also tO Fine. 

185. Whoever, being btufully bound to give any Notice or to furnish any 
Information to any Officer, refuses or wilfully neglects without lawful Excuse 
to give such Notice or furnish sucii Information, in the Manner and at the Time 
required by Law, is liable to Imprisonment for One Month, and also to Fine of 
Five hundred Rupees. 

186. Whoever, being lawfully hound to furnish Information on hny Subjfct 
to any Officer, furnishes Information on that Subject which he kpows to be 
false, is liable to Imprisonment for Six Months, and also to Fine. 

187. W^hoever refustis to bind himself to make any Statement solemnly, 
when required so to bind himself by the binding Order of an Offiwr, is liable 
to Imprisonment for Six Months, and also to Fine. 

188. W’'bocvcr, being btufully bound to make any Stotement solemnly on any 
Subject to any Officer, refuses to answer any Question lawfully put to him 
touching that subject by such Officer, is liable to Imprisonment for Six Monlhs, 
and also to line. 

189. Whoever, being lawfully bound to sign any Statement made by him, 

refuses to sign it in obedience to any binding Order of an Officer, is liable to. 
Imprisonment for Six MorUhs, and also to Fine. ' * 

190 . Whoever,, being lavfuUy bound to moke any Statement, to any 

Offioer, states solemnly to sqcb Officer as ,true riiat wMcb he knows or believes 
to lie untrue, or which he docs not know to be, true, todebing f^t ^Splyeet, is 
liable to Imprisonment R>r Two Yeapi, and ahm ^ 

191 . Whoever gives to any a»y Ihftnrroarion he knows io be 

untrue, meaning or having Reastm to biriieve tb to be f^ely that such utrtrue 
XnfeimatKW may cause such Officer to dee Aw lawful Power in vsrengot any 
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_.aife: ors5^ mm to 

and iailM» to HoO of five boiidiea 
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, 193. Whoever oftoto iionj^Ile^stoixTe toi.to^ taldog of any bjrtlw l66 

lawtol Atttooriiy of aoy ^cer w liable to hnpnBoawmt tor Six M 0 tithtt and * 

.alto to Fine. 


I94t WboftVir. a(t»Sto^ hinders or ^idcavoara to biiidcar or dkday uiy Sale of 168 
Property offerto tor Sate by tbe lawful Autoority any' C^Scert ia liable to . 
Iqipnaonment tor One Months and also to Fine of Five bondred Rupees. 

' 193 . Whoever bids tor any Property, offered tor Sate by the lawful Authority 170 
of any Officer, on account of any Ferson, whether hima&f or any other, whom 
he knows^ to be under any Incapacity by k'aw to buy that Property at that 
Satei or bids tor such ProMrty, not meaning to perform the Obligations under 
wbtto //a comes by such Bidding, is liable to Imprisonincnt for One iltonr/i, and 
also to Fine of Five hundred Rupees. 

It nn^ ti« doubted whetiter this ArUoie ought to be letained M Phrt of the Crindosl law. 

196 . Whoever resists tbe lawful taking into Custody of hhnseif, or of any I71 
other Person by any Officer, is liable to Imprisonment for Six dtonfAs, and 
also to Fine. 


197* Whoever wilfulty rcscue.s or endeavours to rescue, any Person or lyS 
Property from any Custody in which that Person or Property is kept under 
the lawful Authority of any Officer, is liable to Imprisonment tor Ouc Year, 
and also to Fine. 


198. Wlioever escapes, or endeavours to escape, from any Custody in which 175 
he is kept, under the lawful Authority of auy Officer, is liable to Imprisonment * 

tor Six Months, and also to Fine. 


199 . IVbocver, knowing that an Q^cer has, in tbe Exercise of the lawful 
Power of such Officer, ordered any I’crstm to be taken into Custody', harbours 
that Person, meaning to hinder or delay the taking of that Person into Custody, 
is liable to Imprisonment fur One iiunth, and also to Fine of Ttto hundred 
Rupees. 


200- IVhocver knowingly harbours any Person who has c-icaped ftom Custody, 
in which he was kept oy the lawful Authority of an C^cer, is liable to 
Imprisonmtot for Three Months, and abo to Fine of Five hundred Riipeea. 

2 (fl. Whoever rnffitOp offers any Insult or causes any Hindrance to miy 
Officer, in (hsebar^ of his Duty as such Officer, is liable to Imprisonment for 
One Month, and also to I'inc of Two hundred Rupees. < 

262 , Whoever, knowing himst^to be keuffiuUp bound to help any Officer in 
tbe Discharge of his Duty, refiiscs or wUfuUy neglects, without lawful Sacim*, 
to gdye auch Help, is liable to Imprisonment for One MotUh, and also to Fine 
" bitodred Rupees. 


203. ’^i^oever leiyid/y disobeys any Wading 0«tor, pvmi to Arm or [ 
by aa Qffi^, and by such Disobedience endangers the public Peace, Hc^th,, 
Satoty;. to-CCnyeniencc, is liable to Impriaonnmut tor One Month, and ateb to 

^Fnte"'tifTw^>b^dred Kupeca. ■ . 

204. Whoever, directly or indirectly, tbreatena with Wrong toy or 

any'totoFTtototr, .tor the Poinpow of preVailiiMf on that Officer door to.* 
torb^ to do toytolng in the Diaeliiuge iffi Shi, Ofliee, ja Bitote to Imj^rwoomcftt 

Tills Ototoasestote be £todi)4'te''llw man ( 
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205. Whoever rescues, or cudeevours to feaeaei or 

•njr Court of %hutHee, n liiible to TrtosjMMtaititMi cr.lm'pi fenAiMhM^ ^ 

Years, and in either Case also to line. v , ; 

206 . Whoever, bj Force or outrageous Behaviour, hinderstl^^^voiin to 
hinder, the Business of any CourtJustice^ is liable to Jmpnsomneni fat Sax. 
Months^ and also to Fine. 


207 . Whoever commits any Contempt of any Court of Jmticet by ^ploripg 
any scornful, abusive, or threatening Word or Gesture, so as to. be h^jd or 
seen by any Judicial Qfficer in the Performance of his Duty ih .such ^urt, 
or by gross Prevarication in making any Statement u'bich fte is solemnly hoitad 
to make, is liable to Imprisonment for Three Months, and also to Fine. 

208. Whoever wilfully offers any Insult or causes any Hindrance to any 
Judicial Officer, or to any Ministerial Officer, while such Ministerial Officer 
is lawfully acting or endeavouring to act in obedience to the bindhtfr Order of 
iny Judicial Officer, or lawfully taking or endeavouring to take any Offender or 
mpposed Offhuler into Custody, is liable to Imprisonment for Six Months, mS 
ilso to Fine. 


209- Whoever, being lawfully bound to help any Ministerial Officer in taking 
)r endeavouring to take any Felon or Rioter, or supposed Felon or Rioter, into 
ITUstody, or to hinder the Commission of a Felony or Riot, refu-'^es, or, without 
awful Excuse, neglects do do so, is liable to Imprisonment lor Three Months, 
md also to Fine. • 

• 210. Whoever corruptly gives or oflers to give or procure for any Officer a 
Hribe for his own Behoof, or for Behoof of any other Person, to prei'ail on Mm 
o do or forbear to do anything in discharge of his Office, or which he is 
tnabled to do or to leave undone by reason of his Office, is liable to Imprison- 
nent, for Three Years if the Officer is a Judical Officer, and if not, for Two 
fears, and in either Case also to Fine. 

Ill Noti' E. p|». 36, 37, tliP) AiiUiorn of tlio CVkIc juKtify flio Onnss^ioti of noy PnniHhrnent for the 
>ftbrer of a Bribe, uhIpms it i.H proved that lie iioH corrupti d the V'irtno of a jiublic Sf'PVant* who, 
>ut for Juiii, ^ould have acted uprightly. "J'iicir KoimoiiH, however, do not appear aaiitsfaciory, 

211 . Whoever directly or indirectly takes, asks, or endeavours to get cor* 
uptly from any Person, lor his owa Behoof, or for Belioof of any other Person, 
iiy Bribe to use personal Influence in prevailing on any Officer to do or 
[irbciu to do anything in discharge of his Office, or which he is enabled to do 
r to leave undone by reason of his Office, is liable to Imprisonment, for Two 
Tears if the Officer is a Judicial Officer, and if not, for One Year, and in 
ither Case aUo to a Fine. 

212. Whoever, not ^K’ing an f^ecr, unla'wfully and maliciously iokes upon 
iinsclf to act as an Officer, or nnlaiefiiUy and maliciously wears stay Garb or 
arrica any Token like any Garb or Token worn or curried by any Officer, 
i liable to Imprisonment for Six Months, and 'also to Fine of Five hundred 
Lupccs. 

213. Whoever conceals or keeps secret his Knowledge of the Intention of 
ny other Person to commit a Capital Felony is liable to TraosporUon, or 
inprisonmcnt for Seven Years. 

214* Whoever conceals or kccM secret his Knowledge: of the intention of« 
ny other Person to commit any Th^ or Fmhezztemenior any other 

im Capital Felony, is liable to Imprisonment for Two Years. 

Tiio Limit of th« Cwd® l» an OflTenca pwiUMlile wifli On. Yw’* In>pri*oi»iiM»i, and tlie Ttinia^' 
ent provitivd is One Quarter of tliat of tbo primsipal OUbnder. See 5tk BepoiS ^..jCeimnis* 
iMicrs OB Crinunal Law, p. 32. Acoording to thu , 

2t5i: Whoever, knowing that a FkAmk or Bmheggdenmd hoa’ilKNm 

)mhufted, ti^lect^, withont 









i^AiMf im tieea M|tB^lti^v«MB|flt% 
^5®®***^ ** iriSidmwt, oir aMmvottra 4o «a)tteeii^ wsalcm, «e iirillB* 

()ra«y anjr BvwHmie of the t» lu^sotuiacDt. which may ln^ ' 

IwJpitee Ye«n» rae Ofhiee Is c Cofpifaf JPfeteny, or JRifotiy puii^> 

ude witibt Timospoctctum ^ LBh: 

Fm* One Yccr ki eveiy other Case { amd is idl Caws is also lUyble t6 
, Fine. 

n 

' 817> Mlwever a«ree» or oodertakes, ibr any Brihe^ Restitution, 

or other Considentioni to fii^ar to jnosecute any Fjerson for any J^fony, 
2%^ w MmbezdemenU committed or suj^KMed to he committed by /ufm, is 
liahte to Ittipnaonment, which may be-— 

For Three Years if the Oj^ence ib a Capital Felony or Felony punish¬ 
able with Transportation for Infe; 

For Two Years in every other Case; and in all Cases is also liable to 
Fine. * 

Thn is eaUed in Eoglbh Law compounding s Felony: it is very ansltigDas to the Oifonoo of 
Art. riA Sec Act of Crimes and Pnnishments, Ciwp. V. bsc. 6. Art. 3d. 

218. Whoever takes or agrees to take any Biibe^ directly or indirectly, for 
or undmr pretence of helping any Person to recover any Pr^rty taken by any 
OJbnee, is liable to Transportation or Imprisonment for Seven Years, and in 
either Case also to Fine. 

8ae Act of Oriincs and PnnUhmonts, Chap. V. Sec. 3, Art. 36. 

• 

219- Whever, knowing that on Offence has been committed, harbours the 
Offender, in order to save him from lawful Punishment, or hinder the Course of 
Justice, is liable to Imprisonment, which may he— 

For One Year, if the Offence is a Cnpilal Felony or Felony punish¬ 
able with Transportation for Life: 

For Three Months in every other Case; and in all Coses is also liable 
to Fine. 

220. Whoever knowingly harbours any Convict who has escaped firom lawful 
Custody, or who has unltmfully returned to India from Transportation or 

g anishment, in order to save him fVom lawful Punishment, is liable to Imprison- 
ent, uhich may be— 

For Two Years, if the Convict's Offence is a Copifal Felony or Felony 
punishable with Tiansportatkm for Life : 

For One Year in cicry other Case; and m all Cases is also liable to 
. Fine. 

221. Every Convict who escapes, or endeavours to escape, from any lawful 
Cust^y in which he is kept, is liable to have the Term of /ns Sentence either 
of Transportation or Imprisonment lengthened by 'fwo Years, or if not 
sentene^ to Transportation or Imprisonment, or imprisoned only for Nonpay¬ 
ment of a Fine, is liable to Imprisonment for 'I'wo Yeais, besides the ImSruon- 
m^t to which he may be lialde for Nonpayment of the Fine, and if a Man is 
also liable to Whipping, 

222- transported or banished Convict who unbnvfuUy returns to India 

is lial^ k^^jEnnsportation or Iniipiisomaent for Life, and also to Fine. . 

223. Whenever Possession of any Property is got by Comroissimi of any 
•Off^Msa, whoever dishonesify rccraves such Property, directly or indirectly, from 
the CffendOr, or hdps the Offender to keepor dispose of such Property, knowing 
or having reasem to believe, in either Cmse, that it was dishonestly got, is liable 
to the same PoaiilMiient as the prino^ Offender, 

224* Wlwowfr dkdmsedik removes, omceals, or otherwise deals with any 
PtymMlh 0% IwwdM: that h«S tm rybt, makes clami thereto, or endeavours 
to t^aostt «iek Of thk lUgU thereto, memmg 

thend^^ tiSapte twit <pe Port of it from being takmi nodef 


106r 


107 


206 


201 


203 

204 
20,'i 

108 

>39fl 

391 


193 

lAi 

^98 



Ho. of the 
Pofial Code. 

J96 

199 

188 

393 

Ml 

-M 2 

189 


393 . 


the ^ntenee or Decree of a i>f w ip or 

to Ip'iuler the doc Adndoift^on w 
Years, and also to Fine. . * 

225. Whoever di$honeM/f, or fbr the Purpose Attnoyance, ineftitutes of 

becomes a Party to any'civil Suit, or di*kone*tijf ac fi>r,the. Pu|{i^ Annoy¬ 
ance makes any other Person a Party to any civil Sait, wiihoni. reasonaide or 
probable Cause, is liable to Imprisonment fbr One Year, and alio, to FtoeVbut 
no Person shall be prosecuted under this Article, unless on the Certiheate^ of 
the' Judicial Officer by whom the Suit is finely decided, tbt^ in his 0{»nion 
such Offence has been committed. . 

Eneliah Litwjrc'n goncrally om oppOMid to this Artidp. The Company. Civil Serrmto caiisider 
it likdy to lie very URefuL It liioi heen thought odvinable to introduce the Check of itte 
Certifleate, oonfomiably to the I’rinciple of Act. L 1848. This belongs properly to Frooeduia. . 

226. Whoever, directly or indirectly, threatens any Person with Wrong,[for 
the Purpose of prevailing on him, or any other Person to refrain from prose¬ 
cuting or defending any civil Suit, or fh>m taking any lawful Proceeding in such 
Suit, or from giving Evidence in any judicial Proceeding, is liable to Imprison¬ 
ment for Two Years, and also to Fine. 


CllAITEB XI. 


Offences relating In Peijurt/, Personation, and Forgery. 


MoHf. of the OftfciicoH dpHfTilM'd liopc an Forgpri«j« ar« in Chapter XX. of the Code, ** Offcncea 
relating to Documetits,** TIiih up|.K^ar» their proper i^lnc(\ 

227. Whoever, in any Proceeding or Inquiry, being solemnly hound to state 
the Truth, states that to be true which he knows or believes' to be untrue, or 
which he does not know or believe to be true, perjures himself and cunimits 
Perjury. 

228. Whoever mulictoiisly takes on himself t\\e Name or Character of another 
Person, or falsely and maliciously, without lawful Authority, takes on himself 
to art, as if with lawful Authority, in the Name or on llchalf of another Person, 
eoiiiiuits “ Personatiou.” 

ClaiiHt* of the Code includoa many other monVvtjniul of “ cheating by Peraormtion.” 

It apptiir.H ilc^irahte to cloaft acpamtely here <ho grave OOoiiccs of this iVrticIc ; the other Cheats of 
CJauHo will Ik* lntroduc(‘<l in their pro^n'r Plncf?. 

229- Whoev'or falsely aud malimushf makes or endeavours to make One 
Thing like another 'fhing, or faFficly makes or alters any Token or any Part 
thereof is said to forfre that ^Filing or Token ; and every Token which has 
been so falsely and maticiousiljj made or altered is ixjbrged "Token, 


2:^0. Whoever mnliciouhtf does or contrives anything, not being Peijury^ 
meaning to mislead any Officer in any Proceeding or Inquiry carried dn by 
him in discharge of his OlBce, or any Witness examined by or before AiVa, is 
said U> forge Kvldcjice^. 


TIm! Kxprfssinn i>f tlui Code h '* fabricntfi falim Evidoiire,*' Tliis ia an ambiguous Plimso, 
having u difloront ]\loaiung iimirdingty aa tho ** Evidence'’ ia conniidcrcd false with rcapect to thu 
guilty iinowledgo of the Person who gives it, or with rcsj>oct to the Untrue Infurenrc that is in¬ 
tended to lie driiwn from it. In the First Example given under Ctauso 189 of the Ccwle, the only 
Evidence would be, that the Jewels were found in Z’s Ilox, which would be true, though the Court 
niight draw a false Inference from it, and in that Sense it might be called lake (u* fallacious 
KvfdcTice. If A were not to pur ibo sTewels into Z*s Box, but were to prepare a false Statement lo 
be miidc. by an Accomplice that tliey were so found, this also might be proper^ described aa the 
•• Fabnetuiou of false Evidence/' It would not l>o ” Subornation of Perjury ” until the Peijury 
sho\dd he actually coiiutiitted. The Second and Tliird Kxaniplea of Clause 189 of the Code are 
dearly Forgeries in the usual Sense of the Word, as defined in Arfciele 229. 


** 

231. Every Person who commits Perjury or Forgery of Evidence in any¬ 
thing material to the Ueault of the Preceding or Inquiry, or who commits 
Personation, is liable to Imprisomueut,—which may be,. 


For Five Years, if the Proceeding or Iniquity is by at by Authority of 
n Judicial Officer, or preliutiuiny to a Proceeding or Inquir)' by a 
Judicial Officer; 

For Two Years is e\)ciy otiwa' Case; and in every Case is liable also 
to Pme. . ,‘ ' '/■ ' 

: .. 'Whoever 







meanmij oimi^ Sx^- to^^hWtbaA &e ni«yjthercl>jr wy J^Sttpa w 

be convii^ra ^ n h lii^ t9 

for €bs«.«I 8 Q 4 q fine."' 


&iimmi8 Pei^iir^t P^xirv JEoidmee, ^"'Pewinvltioki 
meaimi||p.'ot oai^iig’lteasdn to wlievo tliat w muy thereby cati«ro iroy\lVr8oii 
to be oopvjkd;ed of any otiber than a Oapkot Peltm^^ punichaUe moire 

severely ihmi by Xmpnsonmeht for Three Years, is' liable to the some Punish* 
inent as a Person convicted of that Oj^nee, 


234,. Whoever commits Perjuru^ Porgerv qf Evidence, or* Personatim^ 
* meaning. or^ having Reason to belicre that he may thereby cause any Ponton 
to be' oon^ieted of any SSedememor punishable not more sovoroly than by 
Imnrisonmeot for Three Years, is liable to Imprisonment for Three Years, 
ana also to Fine. 


236. Whoever, in pleading in any Suit, maliciomljf makes any false State* 
ment which Ac knows to be false, is liable to the same Punishment as if Ae were 
soleftinfy hound to state the Truth in his Ph'ading. 

This pecomwwj'ntleil in NoK' G, p. 43, Uufu^h it i» not introduced into the Cmir. Anjsw^prai 
in Equity are now made on Oatii, and there ap|H;arh no sound Ueaaon why the aanie Principle 
should not he applied to all other Pleadings, 

236. Whoever forffes the Seal of any Court of JusUce^ or the Impression 
of such Seal, is liable to Transjwrtatioii or Imprisonment for and in either 
Case also to Fine. 


237. Whoever /orf*ps any Document relating to any ,hidicial Proceeding 
is liable to Transportation or Imprisonment for Life, and in either Case also 
to Fine. • 

2a38. M'hoeverany vatuahle Document is liable lo Transportation or 
Imprisonment for Seven Years, and in either Case also to Fine. 

239. Whoever any Document, moaning or having Ueason to believe 

that it may be (lishoneittlt/ used as (ienuiiur, is liable to Transportation or 
Imprisonment for Seven Years, and in either Case also to Fine. 

210. Whoever wholly or partly forces any Stamp from which the Govern¬ 
ment draws a Revenue is liable to Transportation or Imprisonment Ibr Seven 
Years, and also to Fine. 

Ttie Offcnc*?.** rc'lating to forged StampH arc phuM-d in tho CU)d<* iu the Chaplcr of Offciicca 
againftt the lU'Voiiui;* Most of iltoiu ar<} included in tho gencTal Articloa nduting to forged 
Tokens. 

241. Whoever forges any Token is liable to Iinprisoninenl for Three Years, 
and alsp to Fine. 

242. Whoever dishonestig procures any Person to sign or execute any 
document, by deceiving him as to the Purport of it, is liable to the same 
Panisfament as for forging that Document. 

, 243. Whoever puts off or uses any forged Token, with the same criminal 
Knowledge and Intent which would make the false making of it Forgery of 
that Token, is liable to the santc Punishment as for forging it. 

244. Whoever knowingly has in his Possession, without lawful Excuse, any 
forged Token, meaning or having Reason to believe that it may be dishonestly 
used as Genuine, is liable to Imprisonment, which may be— 

For Five Years, if the Token is such that the Forgery of it is punish-* 
able with Transportation: 

For Three Years m any other Case; and in every Case is also liable 
to Fine. 

245. Whoever makes any Tool, Machine or Material, meaning or having 
Reason to believe that it niay be nsed for tbe Purrose of forging any Token; 
is lisJbb to T!cani^ri>t«tm or Imprismtoteot for hevea Years, and in cither 
Case also to Fine.. 

246: WhfCNrin^ ht kit Pitiasession, adtheiat la;^ul Excuse, any 

Too^ Madhme, or hfa^iW, which may be used for^^i^ ai^ Token^ 
f2630.1, 4 E-2 . ijsmamg 
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raetmii^ m; having Reai^ to believe tiirt it may be seed ftur /orgn^ 
Tokmt is liable to ImpiriBonipeRt for Tbiee .YeMca,» and i^so to Fine. 

'247« Whoeverany sterKt^ Coin is liable to Ttansportatioh .or ltnpri- 
sooment for Seven Years, and in either Case also to Fine.". 

2%e Oflbnoeit Tolftting to Coin «ro included in iacp«ratoCli»irter«rtho C(i>8«« • • ' 

248. Whoever Jof^es any current Coin is liable to Imprisonbrat for Yhrce 
Years, and also to Fine. 

249. Whoever alters any current Coin, ineaning to make it look like different 
current Cbtin, commits the Offence of Jor^ng the Coin to which he endeavours 
to liken it. * 

260. Whoever gilds or silvers, or with any Wash or Alloy colours or eaSes 
over, any Metal or Mixture of Metals of the Size and Shape of any etarrent- 
Coin, meaning or having Reason to believe that the same may >be made into 
forged current Cmn, commits the Offence of forging such Coin, 

251. Wlicjever debases any current Coin by lessening, lightening, or other¬ 
wise altering it, meaning or having Reason to believe that the Coin so debased 
may pass for genuine current 0)in, commits the Offence of forging such 
Com. 

252. It is not necessary for Completion of the Offence of forging Coin that 
\ho forged Coin be so fur finished as to be ready for uttering. 

253. Whoever knowingly imports into India any forged Coin, like or meant 
to be like sterling Coin, is liable to Imprisonment for Five Years, and also to 

V 

JMne. 

254. Wlioever knowingly imports into }ndia any forged Coin, like or meant 
to bti like current Coin, is liable to Imprisonment for Three Years, and also 
t(» Fine. 

256. Whoever in India ahets the Forgery of sterling Coin out of India, is 
liable to Imprisonment for Five Years, and also to Fine. 

256. Whoever knowingly utters or puts off as sterlmg Coin any forged Coin 
or Coin debased by Forgety, is liable to Transportation or Imprisonment for 
Seven Years, and also to Fine. 

267- Whoever knowingly utters or puts off as current Coin any forged Coin, 
or (’oin debased by Forgery, is liable to Imprisonment for Three Years, anil 
also to Fine. 

258. Whoever knowingly utters or puts off as cunent Coin any forged Coin 
or Coin debased by Forgery, after having been convicted of any Offence made 

S unishable in this Chapter, is liable to Transportation or Imprisonment, for 
even Years, and in cither Case also to Fine. 

259. W'hoever buys, sells, takes, or puts off, or endeavours to buy, sell, 
take, or put off, any debased sterling Coin or any forged Coin, like, or meant 
to be like sterling Coin, at a lower Rate or Value than that for which such 
sterling Coin is issued, is liable to Imprisonment for Five Years, and also to 
Fine. 

260 . Whoever kitowingly has in his Possession, without lawful Excuse, any 
forged current Coin, or current Coin debased by Forgery, meaning or having 
llcason to believe that it may pass as genuine, is liable to Imprisomnent for 
Three Years, and also to Fine. 

Tho more Offouca of guit^ Po^mion, uniiocompanied by any Attempt at rttecan^ aeams 
auiActently piini«ticd, I'ven in the Case of atcwling CVnn, by tho PonUhniont which the Code Awarda 
• for such Possession of forged Coin other than sterling. Hie 901117 Knowlcdgej, at the Time of 
becoming possessody is purposely omitted. 

261 . Wlioevcr makes any Tool or Mochii^, meaning or having Reason to 
believe that it may be used for enabling any Person to forge any current Coin, 
is liable to Transportation or Imprisooinent for Sevra Years* and in dtber Case 
also to Fine. 

262, W’bacver 





^ ^2. mowW bfi ia icM 

Tool, Machine, MaiMial oMMaiiqir M’^luin^ VbmvA bdieve tlMC it tiaV 
t ^ ^furrmt Cp^ w ]Sdite.to In^emiimMen^ 

Yean, aiiidsotoBliK;..:. .;.■■■'■.■• ;^ . ■ . ''i^' ■.-,: 

263. Vfhxmetkaemngly md withoatlawSil Authoritjr takes nhttiifliijjr Mint 
estimiabed ^bjjT the t^eoD or tiie Bast India Companj any I’bol t»t Machioe 
used ror willing current Coin, is liable to Impnsoimient ifot 'Ihiee Yesin, and. 
also to Fine. 


. 2f 
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264. Whoever, being an Q^cer employed in any Mint established by the* 245' 
Queen or the East India Compai^, contrives or tiM$ the Issue of any CJoin 
’ from that Mint as et^Ung Coin, ofany other Weight or Composition than the 
Weight and Compositkni established by Law, is liable to Imprisonment W Five 
Years, and also to Fine. 


CllAPTEB XII. 

» • 

Offences against the Revenue. 

265. Whoever wiljidty imports or endeavours to import any Property into 208 
India, or tPilfuU^ exports or endeavours to export any Property from India, or 
wilfuJly carries or endeavours to carry any Property from Place to Place in 

India, in bireach of any Law by which such Importation, Exportation, or cany- 
ing is forbidden or regulated, is a Smuggler, and commus the Offence of 
“ Smuggling.” 

266. Whenever any Gang or Company of Three or more Persons meet or 
continue together tor the Purpise of Smitggling, every Smuggler forming Part 
of such Gang commits the Offetuie of Gang Smugglitig. 

267 . Every Smuggler is liable to a Fine of Five hundred Rupees, added to 209 
Five Times the Value of the Property smuggled. 

268. Whoever fraudulently receives smuggled Proper^/, knowing it to have 210 

lieen smuggled, is liable to Fine of Five hundred Rupees, added to Five Times 

the Value of the Property smuggled. 

269- Every Person who is convicted of Smuggling or of fraudulently receiving 
smuggled Property know'ing it to have licen smuggled, after having been 
previously convicted of either Offence herein mentioned, is liable to Imprison* 
ment for One Year, and also to Fine. 

See Act XXIX. 1838, 17. 

270 . Every Person who commits the Offence of Qnug Smuggling h liable 
to Imprisonment for Six Months, and also to Fine of Five Hundred Rupees, 
added to Five Times the Value of the Pfoperty smuggled ; and, on being con¬ 
victed a Second or any following Time of Gang Smuggling, is liable to linpri- 
soument for Two Years, and also to Fine. 

8ec Act XXIX. 1838. 

« 

271 . Evory Person who commits the Offence of Gang Smuggling while armed 
with any Weapon, is liable to imprisonment for Three Years, and also to Fine. 

2^. Whoever, being in charge of any Vessel, places that Vessel where Ac is 211 
forbidden to place it, or refuses, without lawful Excuse, to place it whertt he is 
laxffuUy hound to place it by any L<aw or the binding Order of any Revenue 
Offieir, is liable to Fine. 

273 . Whenever the Cargo on board of any Vessel, on lawful Examination 
^thereof by any Revenue Offeer, is not foimd to correspond with the Manifest 
'of the Cargo delivered according to Law, the Master of such Vessel is liable td 
Fine if there are more Goods than are set fbrth in tlic Manifest; and, if any 
Goods are musing which are in the Manifest, to Fine of Five hundred Rupees 
for each rmssing Package, the Absence of which is not accounted for to the 
Satis&^mn of roe Ckdiector of Customs. 

See AilSri. 1841. ’ ; 

274 . Wlmever cdltivai^coltects, or mahuibetures anything in breach of any 
Law. by which the Cukivation, Colldction, or Manu&ctnre of that Thing is 

(263;)f 4ES forbi^en 



Ko. of tho 
Penal Code. 

213 

214 
. » 

215 

216 

223 


225 

226 

227 


.228 


^ %.;-y 

forbidclietf 01^ hieulate^t is liable to Imprisboraedl 'Xhxdt Monthst and also to 
Fine. ® . 

275 . Whoever makes or Vnowiagly luw ]hi &«> Ppa^ssion, %ilhpat , lawful 

Bxeuse, any Tool, Mimbiine, or Implement, oieaniog Beason to 

believe that it mav be used lor doing imythiag which i^' fm Offence under 
Ailiclc 274 , is lialde to Imprisonment for Three and also to Fine of 

Five hundred Rupees. 

276 . Whoever carries from Place to Place, sells, or offers fbr Sale anything 
in breiuih of any I^aw by which the carrying, selling, or offering fbr Sale of such 
Thing is forbidden or regulated, is. liable to Imprisonment for Three Monthsy 
and also to Fine of Five hundred Rupees. 

277* Whoever has in his Possession anything in breach of any Law by which 
the Possession of that Thing is forbidden or regulated, is liable to Fine of 
Twice the Value of that Thing. 

278. Whoever, being Inwfully hound to put any Token on‘anything in his 
Possession omits to put such Token thereon, is liable to Fine of the Value of 
such Article. 

279* Whoever, meaning to cause trrongful Loss to any Person, effaces any 
Part of any stamped Document in order that such Stamp may lie used for 
another Document, is liable to Imprisonment for Six Months, and also to Fine 
of Five hundred Rupees added to rive Times the Value of such Stamp. 

TImw ran lie little Doubt that this would be a forged Docunient under tbc Ih'tlnition of 
Arliele 2'JO, but llic Oflenm i» so .sikh'IbI, that it st'euiii jiropiTly placed, in a sa'piiratc Aritcle. The 
Word Person iiniler Article S a|>|iliea to corporuU: l)o<liea as well as Individuals, and so would 
include tho ICusl India Company represented by tbc Clovcriuneul. 

280. AV^hoever, meaning to cause tnrongful Loss to any Person, uses for any 
Document any stamped Material which he has Reason to believe to have been 
before used fiir another Document, is liable to Imprisouiiient for Six Months, 
and also to Fine of Five bundretl Rupees added to I’ive 'rimes the Value of 
the Stamp. 

281. AVhocvcr establishes or maintains any unlawful Post for carry ing Letters 
or Pnckct.H from Place to Place for flirc, or receives any Letter or Packet in 
order to carry it by such unlawful Po.st, or carries the .same by such unlauful 
Post, or dtdivei's the same liaving Reason to believe that it lia.s been carried b^- 
such unlauful Post, is liable to Imprisonment for 'Fhree Months, and also to Fine 
of Five hundred Rupet's. 

282. Whtwvcr, being in charge of any I.cttcr or Packet which is on board of 
any Vessel, and lieing laufully Itound to deliver such Letter or Packet at any 
Post Office or to any Offeer of a Post Office, wilfully omits so to deliver it at 
the Time and in tbc Manner ordered by Law, is liable to Fine. 

2B3. Whoever, lieing in charge of any Vessel, refuses to take on board of 
that I'essel any Letter or l^ickct which he is lawfully bound to take on board, 
is liable to Fiiic of Five hundred Rupees. 

28^. Whoever sends any chargeable Letter or Packe(. by any Post estab¬ 
lished by the Government in such Manner as to make it appear to be a Packet 
or Part of a Packet not chargeable with any Postage Duty, or' chargeable with 
a lower Rate of Duty than the full Postage Duty of such Letter or Packet, is 
liable to Fine of* Fifty Rupees. 

St'o Act.i XATII. 1837» 9, 10 j XX. 18.18. 5, 6, 7. 

285. Whoever, being an Offeer of any Post Office establistied by the Goyem- 
meut, fraudulently puts any wrong Token on any Letter or Packet, or Jrmidu-* 
lently alters or effaces any Token on any Letter or Packet, is liable to Impri¬ 
sonment for Two Years and also to Fine. , 

See Act XVll. 1837,8.5. 

286. Whoever, being lawfully empowered by Lieeuce ftom any (Moer to 
cultivate, to collect, to manufarture, to import, export, to carry ftom nace to 
Place, to sel), ot to have in his Possessioa, anything, wilfstttv disobeys any Law, 
or binding Order, or any ConditioQ imposed by the iawM Authority of the 

. • ' Officer 




Oj^er from l^iomoe obtwfiia, m ^to the Way « which Ae is to 

act as such is h^l^'fo of h^nii2fesi|^6ti^(^ ' 

tH?^* ^ eadw^vouw to mde thtf of way 

Toll or I^y Baaite shy 1 >*w, or docs aovtUtBC Itt wteich of any 

Law Mla^og to the iiubtic Reyodiue ^wu fine*®, any ToiU oir Duty;.iirt>t being, 
an Omric 9 uodcr any Artick fterein-befiire contaiiKdi whereby wr^^g^ 'ifim 
may be caused of any ToU or Duty, or any Part thereof, is liable to H^ne of 
Ten Timw the Amount of such Toll or Duty, or to Fine of Five hundred 
Rupees, if Ae Amount of such Toll or Duty cannot be ascertained j and if 
the OJlmdet is an OMcer of the Revenue, is also liable to Imprisonment &r 
Two Years. ; 


Sdo Jtew xnr, 1836, 12 { XXV. 1836, 4, 82, 24; XVI. 1887, 4, 3 1 XVII. 1837. 1838. VI. 
1844. XV. 1845. 


2^88. The Punishments provided by this Chapter are independent of any 
Con6scation or increased Duties to which any Properij/ is liable for Ureadi of 
any Law by any Person. 
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CiiarTER XIII. 

Offences rehiting (o the Spread ff Disease, Adulteration of Food and Medicine. 

} 

Chapter XIV. of the Cwle in diviih'd into 'JVn, iliis mid the following one* 

w 

289. W'hoever imliciotish/ docs anything M'hioh he has lleason to bcrlicvc to 257 
be likely to spread any Disease dangerous to Unman Life, is liable to Imprison* 

ment for Six Months, and also to Fine of Five hundred llapecs. 

The IVohihition of TiiotMilaiion of Small Poin was ooiisidt'rtMl while this A.rliolrt was under Dia- 
ctiaaiou» but waa lol’t undctcniunod, }K>n(ling furtUcr luquirii^a. 

290 . 'WTu’Jevor rechlessip exposes himself, or any other Person, while diseased* 
with any infectious Disease in any Thoroughfare or public Place, is liable to 
Imprisonment for Six Months, and also to Fine of Five hundred Uuik'Cs. 

291 * Whoever reeklesslp exposes any l’oi.son is liable to Iniprisotmicnt for jigii 
Six Months, and also to Fine, of Five hundred Rupees. 

292 . W^hoover wilfuUtf disobeys any Law or binding Order for putting any 258 
Vessel into Quarantine, or lor iegiduting the Intercourse with any Vessel in 
Quarantine, or with any PJacc where an infectious Disease prevails, is liable to 
Imprisonment for Six Months, and also to F'inc. 

293 . Whoever mjfullp adulterates any Food or Drink, so ns to make it 295 
unwholesome, meaning or having Reason to believe that it may be used as 
wholesome Food or Drink, is liable to Imprisonment for Six Months, and also 

to Flpc of Five hundred Rupees. 

294 . W’hoever selks or oflTers for Sale, or puts off as wholesome, any F’ood or 2()t) 

Drink, having Reason to believe it to lie unwholesome, is liable to Imprison¬ 
ment for Six Months, and also to Fine of Five hundred Rupees. 

295 . Whoever wiUullp adulterates any Drug or Medicine, so as to jes^en the 201 
Efficacy or change the working of such Drug or Medicine, or to make it hurtful, 
meaning or having Ileason to liclievc that such Drug or Medicine may lie used 

as genuine, is liable to Imprisonment for Six Months, and also to Fine of Five 
himdred.Rupees, 

296. W'^hoever, having Reason to believe any Drug or Medicine to l>e adul- 262 
terated, ao as to lessen its Efficacy or change its working, or to make it hurtful, 

• sella or offers it for Sale, or puts it off* as genuine, is liable to Imprisonment for 
Six Months, and also to Fine of Five hundred Rupees. 

297- Whoever wUfully sells or offers for Sale, or puts off" any Drtig or Medt- 20:t 
cine as a diffiereot Drug or Medicine, is liable to Imjnisonment for Six Months, 
and also to Fine <of Five hundred Rc^es. 
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Cbaptbb XIV. 

* Common Nuisance*.. 

298 . A ** Common Nuisance” is whatever is to the TOmmon Wrong of Her 
Majestifs Subjects, or env Class of them, or anything whereby they are hin> 
dcred of or disturbed in the lawful Use and Enjoyment of a^ common Right, 
or which causes or is likely to cause^ to them any common Imrm, Disorder, or 
Annoyance. A Common Nuisance is not excused on the ground that it causes 
some other Convenience or Advantage. 

• iSt.^ ArUclo of OriiDiGfl and PiiiiiHhinont«i| pp. 125, 128. 

299 . Whoever carries on any Trade, Manufacture, or Process, whereby any 
bad'or unwholesome Smell, Gas, Soot, Smoke, Vapour, Ash, or Dust arises, 
or any loud Noise is continued, to the Annoyance of Persons using aqy Tbp* 
rough&re or Dwelling in the Neighbourhood, in such Manner as to be guilty 
of a Common Nuisance^ is liable to Imprisonment for Six Months, and ^so to 
Fine of Five hundred Rupees. 

This Article is rery much more limited than the corrt>spoii(iing Clause of the CoAe, and is still 
furtiHir restricted by Article 300. It and other Articles of this Chapter arc purposely worded so 
as to lease the Question of Fact to Im; tried, whether tlicn' is a Nuisance or not. 

See Act XXL IHtl, and Act of Crimes and Punishments, p. 126, A Dwelling is defined in 
Chapter XVI. 

300. No Person is to be deemed guilty of a Common Nuisance under 
Article 299f where the Trade, Manuiacture, or Process has been carried on in 
the same Place and in the same Manner, without material Increase of Annoyance 
to the Neighbourhood, during at least Three Years, or where the Thorough¬ 
fare has been made, or the Dwellings of all those appearing to lx; annoyed have 
been built, since any Time w’hcn the same IVadc, Manufacture, or Process was 
carried on in the same Place and in the same Maimer. 

Tlic Time <if Limitation proposed in the Act of Crimes and 1‘unisiiinents is I'wcnty Years. 

301. Whoever makes more than Forty Tolahs of Gunpowder or other explo¬ 
sive Substance at One 'rime, in any Building within 'J'hree huiulivd Yards of 
any Dwelling or of any public Thorougfare, or in any Dwelling, is guilty of a 
Common Nuisance, and is liable to Imprisonment for One Year, and also to 
Fine. 

Tlio OffoJioi? of vauMiniir J)nn^er to liifu hy any Menus, in hiu-Ii Miwinor tlmt if Death 

woiv to follow it would ho Murder or Muiutlaugliter, is provided for in the next Chapter. 

802. Whoever keeps more than Ten Seers of Gunpowder or other explosive 
Substance at One Time, not being Ammunition belonging to the Queen or the 
East India Cunipuiiy, in any Building within 'i'hree hundred Yards of any 
Dwelling or of a public 'rboroughlare, or in any Dwelling, ot in a Vessel in any 
Part of a River, llarlwur, or Road.stead, whither Vessels arc forbidden by Law 
to come without discharging their Gunpow'der, is guilty of a Common Nuisance, 
and is liable to Imprisonment for One Year, and also to Fine. 

303. Whoever, in any .Building within Three hundntd Yards of any i5we//fng 
or of a public 'rhorongfarc, or in any Dtcelling, keeps more than One Seer of 
Gunpowder or other explosive Substance, not being Ammunition belonging to 
the Queen or the East Lidia Company, in One Canister ot Package, or in any 
'I'wo or more Canisters or Packages, containing altogether more than One 
Seer, nearer than Teu Feet one from another, is guilty of a Common Nuisance, 
and liable to iinprisomnent lor One Year, and also to* Fine. 

301. M’hoo\'er, trilfully and without lawful Excuse, disobeys any Law or 
'binding Order concerning the Manufacture, Care, or Sale of Gunpowder or 
other explosive Substance, is guilty of a Common Nuisance, and is liable to ^ 
Imprisonment for Six Months, and also to Fine of Five hundred Rupees. 

305. Whoever builds or repairs any House or other Building in any Manner 
forbidden by any Law or binding Order lor if^gulating Buildings, is guilty of a 
Common Nuisance, and is liable to Fine of ttve hundred Rupees. 

See Art* XU. 1837 j XXVIII. 1839. 

306. Whoever, having a Right to puJLckiwn or repair, any Building, allows 
it to bo in a ruinous or dangerous State, or alloW it to ikl^ so as to & guilty 

of 
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of a Common Xuisance, is liable to Imppisoniucnt for Six Months, and also to 

Fine. . Penal Cods. 

307 . Whoever vnlaufuil^ destroys defeces, iojurc.s, or removes any Li^ht* 

house^ S^marktcr Mark used ibr navigatioje any River, or ai^Buoy, la guilty 
of a Coi^non Nuisance, and ie. liable to liniMrisonment for 'flire^.Years, and 
also to Fine. “ 

308. 'WTioever, m'tbout lawful Excuse, hinders or obstructs the Fassage along 107 

any public Thorougfare, or any navigable River or Canal, is guilty of a Cbn»- 4 ()h 

7iion Nuisance, and is liable to Fine. * 

a 

309* Whoever, in breach of any I.aa\v or Ordn\ throws Ballast or 

Kubbish into any Harl)our, Roads^tcad, or Anchorage, guilty of a Cofnm&fi 
Nfjtsancey and is liable to Fine* 

310. Wliot'ver mnlkhuaUf diverts the Course t)r any ^Stream of Water, or 407 
lessens the Supply of t\'ater to it, in such Manner as to Ik* guilty of a Common 
Anisanccy is liable to Iniprisomnent for 'Fwo* Years, and also to Fine. 

311. Whoever mnliciouah/ defiles the Water of any public Well, Spring, or 407 
Tjuik, so as to be guilty of a Common AuisanrOy is liabU' to Imprisonment fin* 

(Jne Monf/iy and also to Fine of'I'wo liiuulr<‘d Rupees. 

312. Whoever, being the Owner of any Tank or Well near any public 
Thoroughfare, leaves sad) 'Faiik or Well unfeneed, or not safely fenced, so as 
to be Common Auisanccy is liable to Fine ol''rwo hundred Iluixcs. 

Sec Act XXL 1S41. 

313. AVhoevcr digs any Pit and leaves it unfilled or undrained, so as to W 
a Comnittn Av//.sY///ce, i.s liable to Fiwe. 

314. WJioever keeps for Hire without Lieeiiee any Curriofir or other Thing 
required by Law to be lieensial, or ird/nf/j/ disobeys or neglects any C’ondilitu) 
on which his Licence for keef>iug Mich f/^/rr/'/gc or other ’'J'hing is granted tc» 

/liniy is guilty of a Common A^///.svi 7 /ce, and is liable tf> a Fine of Fitly Kupees. 


31.5. Whoever navigates any I7^s\vfV//f7v//cA-.s7f/, ^ than aecorditiig 

to any Law or hhulin^ Onfrr for n^gulating the Management of sueji a lessef, 2t!7 

is liable to Imprisonment fi>r Six AJo/ilhsy and also to h'inc. 

Soo Non* t«) Ariirle .'501. 

316. Whoever drives any Carriage ot Animal, or rides, in any piibiic 26.5 

Thoroughfare or public Place, furiously, hevdlcsslify and wuntmily, is liublr. to 
Imprisonment lor One Months and also to Fine ol‘4Vo hundred Rupees. 

317. Whoever henUcssfj/ lets loose, or allows to be out of A/V f -ontrol, in any 273 


public Thoroughfare or public’ Place, any wild or dangerous Animal belouging 
to AV/n, or of which Ac hud charge, i^ guilty of a Comimoi Nulsfntvtj, and is liable 
to Iiuprisonmcut for One Jl/a/f/A, and also to Fine of'l‘\vo hundrcil Rupees. 

318, Whoever keeps or draws any Lottery, or kiiowiggly allowa any l>ott( r> 
to be drawn in his House, or contrives or pubii-hes any ^eheme fc^r a Lottery, 
is guilty of a Cormjion Nuisanoey and is liable to Lnpri.sonuumt fi)r iix Months, 
and also to Fine. 

319 , Whoever agrees to pay any Sum of Monew, or to deliver any VropvrUfy 
or to do or forbear to do anythiDg for the Benefit ofaii v Person on the hapnen- 
ing of any Event depending on or connected with the Drawing of' any Lot 
Ticket, Number, or Figure, or .my other Chance, in any Way <»ther than hr 
the lawful Insurance of Life or /Voy>fu/j/, is deemed to kce]) a Lottery wltlmi 
the Meaning of Article 318. 

320, Whoever keeps a Press for printing Ikwks or Papers, otherwi.se than^ 291 
according to any Law or binding Order for regulating the I*osses.M<jn of 
Printing Presses^ is guilty of a Cammon Naixnncej and is liable to ImprisonincTit 

for Tw^ Years, and also to Fine. 

This and the'next Two Articlirii fr)rm C*hapU‘r XVII. of the CVnle. 

32 L Whoever prints or publishes any Book or Paper otherwi.se than aci'ord- * 292 
ing to any Law or binding Order for regulating the printing and publishing of 
(2G3.) 4 F BtKiks 



( S66 ) 

No. of the Books and Papers, is guilty of a Common Nuisaneg^ and is Hable to Imprisoft* 
Bonai Code, ment for Two Years, and alsp to Fine. 

29‘-*> 322. Whoever prints or publishes any periodical Book or Paper containing 

public Kews, or Remarks on public otherwise than according to any Law 

or binding Order for regulating the printing and publishing of such Books and 
, Papers, is gftilty of a Common Nuisance^ and is liable to Imprisonment for Two 
Years, and also to Fine. 

323. Whoever prints, publishes, or openly exhibits anything representing or 
, , having any lewd, obscene, or immoral Signification, is guilty of a Common 

Nuisance, anthis liable to Imprisonment for One Year, and also to Fine. 

324. Whoever stalls or endeavours to sell or put off anything representing or 
having any lewd, olwccnc, or immoral Signification, is guilty of a Common 
Nuisance, and is liable to Imprisonment fur Six Months, and also to Fine of 
Five hundred Rupees. 

ISfJ 325. Whoever in any public Thoroughfare or public Place, or within view 

thereof, is guilty of any J.x'wdncs8 or Obscenity, or cxpo.scs his Person inde¬ 
cently, is guilty of a Common Nuisance, and is liable to Imprisonment for One 
Month, and also to Fine. 

.326. Whoever is guilty of any other Common Nuisance is liable to Imprison¬ 
ment for One Month, and also to Fine of Fifty Rupees. 

.327- Whenever a Common Nuisance is continuous, the Court may adjudge 
the Offender to pay such Fine, not exceeding Onc-tenth Part of the Fine first 
adjudged, as in its Discretion seems fit, for each Day during which the Common 
Nuisance is continued after Conviction of the Offender. 


29-1 
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CllAlTKB XV. 

Offences against the Bodif. 

Division I. 

Murder, Manslaughter, and Attempts to murder. 

.32S. Whoever maiicioush/ kills any other Person commits Murder. 

.329. Whoever teilfullt/ kills himself, or gives Consent to his own Death, 
by tlu! unlateful Act of another Person, commits Self-murder. 

3.30. Whoever ma/icioush/ aliets another Person in committing Seff-murder, 
or in doing anything w’hieh the Abettor knows to be likely to cause Death, 
and thereby causes tlic Death of such other Person, commits Murder. 

331. AVhoevcr, otherwise than maliciously or by Mischance, kills any other 
Person, lieing neither a Connict lawfully put to death in execution of a lawful 
Sentence, nor a Person lawfully killed in War, or in the Exercise of the Right 
of JX'fenci', Commits Manslaughter. 

• 

.332. In any Case of Murder or Manslaughter the free Consent of the Person 
killed tfiics not change the Offence. 

.33.3. It i.s Manslaughter, and not Murder, when the Death i.s caused in 
sudden Fear or Anger, caused by great and unlateful Provocation, unless the 
Offender cither sought or wilfully provoked the'Circumstances causing the 
Fear or Anger as an Excuse for killing or doing Hurt, or assaulted the Person 
killed before the Circumstances which caused the Fear or Anger. 

Afttsault i:< (lotiiiLvl in l>ivi>iton v, of thi:< Chapter. 

, 33-1. In every such Case the Court by which the Culprit is tried shall deter¬ 

mine whether the Provocation was great enough, and the Passion of Fear or 
Anger great and sadden enough, to take ftom the Offence the Character of 
Murdet. 

* 

33.5. In the Case provided for in Artide *333 it is MansUiughter, and not 
Murder, though the Offender happens to kill another Person whom Ae did not 
mean to hurt, with or instead of the Person who caused the Fear or Anger. 

336. Whoever 



( se? ) 

336. Whoever cooimitB Murder is liable to suffer Oeath. 

See Article 100, • . • 


% 


J’““v i. IWJl to ThuMporUtioii or faori- 

B oomeot to Foa.^ Yem, md ,Uo to JiSo.* ralc» tS UtmlaugblJ i. 
txtenuotKd or justified as her6in''^tfler provided. 

i® e.tte7iu(tt€df where a Person is in ilie lawful'^Bireieise of 
the Right of Defence, in such wise that he has not the Right of causing Death 
to the Offender, but tueauing to use no mote Force than he had reasodable 
Ground to think necessarj for such Defence, kills the Offtmiitr. • 

llii? OflTvnoc is punishable in the Code by Fouru^tn Tears Injprisoiiinent. liih the Cade carries 
I ho Right of killing iu defence furtlier than is now propoeed. Coniimri* Ariiclt* 86 with Clauses 
76, 70 of the O^e. 


539. Manslaughter h eu fenuatedf where an Intruder in any House or Tianil 
resists being forcibly put out, and thereupon the Person entitled to the lint-ful 
Possession thereof, meaning to use no more Force than he has reasonable 
Ground to think necessary ior tlic Purpose, kills the Intruder. 


Sm? on thp Itwit Article, Intriision in lU'fiucd in tJie Chapter of (>f1i'no«^» ag)iiiii*t Pi'ojvily 
to mean the unlawful Kntry iiiU> a House or Land. If includes ** IhtUbe Treapaag/’and w>n»c‘ oUter 
" Cnnuiial TrespaMSc.s” of the Code. 


No. of th« 
Penal Cod#. 

m) 


301 


‘299 

303 


• . 


298 

3(».3 


340. Manslaughter is uTtenuated^ wl^en a Person defending himself against ‘iSKi 

One Person commits Manslaughter by killing another Person, if it would have 

l)een extenuated had the Person killed Ijecn the Person against whom tlu* 

Manslat/er was defending himself 

341. Whoever commits vrienuated Manslaughter is liable to Imprisonment 3(1*2 

for One Year, and also to Fine. 3<Kj 

312. Manslaughter is Vlien committed by an Officer or other 

Person who, having lawful Authority to arrest or in (histody any Person 
for any Oapifal Offence^ or Susj>ieion of any Capital (tlfhice. eommitteci by 
and using lawful iMcans for the Ihirposc, cannot otherwise than by killing the 
Culprit hiii(h*r his Kscape, 

JiL^tiOahh* Muiisl{jiij.'liror not nicntioinMl in the Coif*. Claiitios f)*i ntnl fui would hnrdly ftavi* 
the .’Vets in thi< iiiid IIk; ju-xi Two Ariirloi from bciuj^ Mijnlfr; for liny {in*, within 

non<* of rhr Lxrciuioij.s of C'hin»»'.*< 20.). 

343. MfiTis/iwfrhtcr is justified, when coniuiittcil by an Offver while lawfully 
acting in the Exectilion of any lawful Writ., W'arrant, (jr other Process for 
liehoof of the I.aw, or by an Offierr or other Persoa while hindering or putting 
down, or endeavouring to hinder or put down, a ]'e.li)n>t. Hint, or Jiruwf, if, in 
cither tlnse, he is uulairfu//// and forcibly resisted, and, using no more Foret; 
than there is reasonable Grt)und to think necessary to overcome such Resistance, 
kills the Person so resisting; or, in cith,er Case, l»oing under retvsonablo Fear oi 
Dcidh, because of the horcc opposed to him, if he does his Duty, uutl la'cause 
he. cannot otherwise do his Duty and save his Life, kills the Person so resisting. 

344. Manslaughter i? justified, when commitU'd by any Offieer or otliei 
Person while going to execute any lawful Authority, or wiiile returning after 
liaving executed it, or having been unlatrfudij hindered from executing it, if it, 
would have heen justified had he. l)ccn in the actual Execution <»f it. • 

345. It is not justified Manslaughter if a Perfon is killed while rc-sisting the 
Execution of a W'^rit, W’^arrant, or other Prwess for IJehoof of the I>aw, unless 
he had Warning thereof, and that the Act resisted was alxiut U) l»e done by its 
Authority; but such W'arning nct'd not be given by showing the Writ, War; 
rant, or Process, or in express Terms, if it lie given iu fact by the IJehaviour of 
the Parties or otherwise. 

346. Whoever, meaning to comrnit Murder, does all that he, has rcaKon to • 
Ix'lievc necessary for the Purpose, in such Manner that Ac would have eoin-* 
mitted Murdet if Death had been caused thereby, is liable to TTansportalion 

or Imprisonment for Life, and in either Case also to l''inc. 

347. Whoever, meani^ to commit Murder, maliciaush/ causes any Hurt to ;{20 
any Pereon, is liable to Transportation or Imprisonment for Life, and in cither 

Case also to Fine, 


(263.) 


4 F 2 


348. Whoever 



( 568 ) 

No, of the 348. Whoever, while rioting, commitB either of the Offence$ specified in 
/•eriai Code. Articles 346 and 347, is liable to suffer Death. 

"I 

:iJ<) 34*9. Whoever belongs, or has at any Time belonged, to any Gang of 

Tersons associated for the Purpose of practising Murder, or- any unlm/^ul Act 
^ accompanied with Murder, is called a “ J'/tug." 

311 .’JijO. Every Thug is liable to Transportation or Imprisonment for Life, and 

in either Case also to Fine. 

.311? .351. Every Woman who, being with Child, causes herself to mis¬ 

carry, and every Person wlio u'Ufulhf, with the free Consent of a Woman with 
fJJnhl, causes her to miscarry, unless in either (Jase for the Purpose of saving 
her Life, is liable to Imprisonment for Three Years, and also to Fine. 

31 .352. Every IVrst)n u ho trijj'niltf, without t\\ej'ree Consent of a Woman with 

('hild, CttUKOs her to inisearr}’, unless for the Purpose of saving hef Life, and 
while she is unable to amsent freebf, is liable to Transportation or Imprison¬ 
ment for .Seven Yt;ars, and also in either Case to Fine. 

3.53. 'fhere cannot be Murder or Manslauf’hter of a Child in the Womb 
unless it is horn alive after a Hurt received by it in the Womb, which Hurt 
causes it.s Death after being horn alive. 

Act nmniUDs aud JNiiiiwIjfiH'nH, j). J lO. 

J.)ivrsioN II. 

Itap(\ Ad alter 

354, A Man commits HapCy who has carnal Knowledge of a Woman who is 
not then his Wife : — 

- -Against her Will, 

•SVro/if////. - Without her Consent, while she is insensible or incapable 
of giving her (^msent. 

Thirdly. —With her (yonsent, when her Consent has been extorted by 
putting lier in Fear of Death, Mtiiat, or ^rieoous IlarL 

- With her Consent, when the Man has Reason to believe that 
her (..■onsenl has been given because she believes him to Ixt another 
Man, to whom she is or believ<*s herself to be married. 

/y/M/y. — With or wilhout her Consent, when she is under Ten Years 
oi‘ Age, 

I'lif l.ituUiiiioii i\i' Al^i' pvoptwed l»y iln* CtMlp i.«< Xino Yrnrs. The Apre to Knjylij-ti 

Idiw i> Ton; jiltcn-d I'ur tlio Sii|»n‘iiHi I'curt.s of India, hy i) (m'o. 4, C’ap, 74, tu Kifrht, nn >v 
misinlcrii Jdra of the Prcicx iiy rd* tUHs in iropical Cdiruatcs- On this Subject, sue i'rulVs^or \Vrhli*;4 
l^tth^dD;Iill IndicH, !». 'JUO. 

355. TIu? OJf'crirti is Rape, though the Woman consented before any carnal 
Knowledge had, if she is alVerward.s forced against her W’ill, 

35f>. No IVomnn shall be deemed the Wife of any Man within the Meaning 
«)f Artit'le 35-i, if the Marriage lias been procured by Force or l)ec<^it, and is 
ileclarod by a Coart of comjK’tcnt Jurisdiction to have been null and void from 
the Beginning, 

357. ^\3ux'ver commits Rape is liable to Tran.sportatiou or Imprisonment 
for Life, and in cither Case to Fine. 

358. \\'h<»ever commits Rape, xvhile rioting, is liable to suffer Death, 

Urtpc in Kii^hiiid is pani.sh»hU' .sirnx'' 4 & o Vici. nO. liy TranH|M>rt»tion for Life. Under 
0 4, C’ttn. 74. it 1.4 HliU a ('apitul Otfence within the Jurisdiction of the Suprt*nu; Courts ia 

India. The u.^^nal Sontence in lh«' Coniimny’.'i (‘nurts in Ik*ngai is Seven Years luiprisonnicnt. 

359- WluK'ver has carnal Knowledge of a Girl under Twelve Years of Age 
*is liable to Imprisonment for 'fliree \Wrs, and also to Fine. 

The Ago in Kngkuid i>i Twelve ; altered by 9 Geo. 4, Cap. 74, to Ton. S<ie Note, to Article 3o4. 

360. A Jlfan who commits Adultery, by having carnal Knowledge of the 
^^'ife of another Man, knotving or having llcason to believe that she is another 
Wife, is liable to Imprisonment for Three Years, and also to Fine. 

Adultery is ciiminal by the Mabomotan which i, adopted by liegutation XVII. 1917, of 
iho Beugal Code ; it ie there made pnuHhable wUb Seven Yettfa luiposoiuiicnt. 

36l. A married 



361. A married Woman who commits Adultery, by fcnowioffly allowing any Na* of the 

Man other than her Husband to have cmual Kaowledgo of ocr, is liable to 
Iniptjisonment for Two Years. f 

362. WhoevCT has carnal Knowledge of any unmarried Virgin under the 
Age of Kighteen Years, while slic is under the Care other Parent or Guardian, 
or of any Person lawfully appointed by her Parent or Guardian to have the*. 

Care of Her, or after taking or seducing her from such Care, is liable to Impri¬ 
sonment for Three Years, and also to Pine. 

363. Whoever takes or seduces any uniuarricd Virmn under the Age Of 
Eighteen Years from the Care of her Parent or Guaruian, or \>f any Person 
lawfully appointed by her Parent or Guardian to have the ('are of her, <»r any 
married Woman from the Care of her Husband, or any Person in who^c f^are 
she is with the Consent of her Husband, for the Puiytosc, in either Case, of 
huvniig or causing any other Person to have carnal Knowledge of her, is 
liable,-— 

If she is taken by Force,' to Transportation or Iin])risonnK'nt for Seven 
Years; 

If she is seduced, or taken otherwise than by I'orce, to Iniprisounient 
for Two Years ; and in cither Case also to Kiiie. 

3()4. A Man who, knowing that a IVtnnan is not his lawful Wife, has carnal ‘Hid 

KnowUnlgc of her with her Consent, proeured by falsely causing her to believe 
that she is his lawful Wife, is liable to 'JVansj>ortati«m nr Iiiiprisonnient ti:)r 
Fourteen Years, and in either C.'isc also to line. 

3G5. Whoever with any dishonrM Intention goes through any (Vnunony of 
lawful Marriage, knowing that he js not thereby lawfully married, is liable to 
Iinprii-onmcnt fiir Three Years, aud also to Fine. 

366. Whoever is guilty of Buggery with Mankmd <»r any Animal is liable to 
'J'ransportation or Imprisonment f(»r Lite, and in either Case also to Fine. 

36". Carnal Knowledge is etnupleted by Penetration of llte Body. 35!) 

OtVlSION III. 

Kiflnappinir, 

368. Whoever by Ftwee or Fraud m'lheitimhf tak«‘'i or decoy.s any Person ,3ri4 

<mt oi India, or any Child under Foiirlcv Ti Yi-ars of Age out of the luuful 
Custody of the Parent or Guardian of sueb Child, eommit.s the Ofleuce of 
Kidnapping. 

‘M>9. ^\'hoevcr Itidnaps any Person is liabk- to 'IVansportation «>r Imprison- 
incnt for Seven Years, and in either Case also to Fine. 

3"'). W'hoever kidnaps any Person, meaning or having lloasoti t.<» iMdicvc it Il.'iti 

likely that any Felmjj will in consequence thereof be oonnnitted with respect 3.57 

to such Person, is liable to be punished in the .'•arnc planner .-is an Almttor of 
such Felonyf whether or not such Felony is contmifted. 

.'i/l. W’lnx'ver by Force or Fraud nnlntrfnlly takes or decoys anf Person 
on board of any Vessel, with Intent to kidnnp him, is liable trj Imprisonmetit 
for Three Years, and also to Fine. 

.3/2. Whoever, having charge of any Vessel, kiioAvingly retreives on Itoard 
thereof without a binding Order, Permit, or Ticket, for the PurjKwc cd’ beintf 
carried oat oi India, any Pmon who cannot lawfully embark on Iward of such 
Vessel for such Purpose without such Order, Permit, or Ticket, is liable to 
Imprisonment for Six Months and also to Fine. 

■ DrviBio?! IV. 

Danger to Life, Maims, and other Hurts. 

373. Whoever tnaliciously sets Fire to a Dwelling, any Person being therein, 
is liable to suffer Death. 

3/4. Whoever maliciously sets Fire to, casts away, or otherwise destroys, any 
Vessel, whereby the Lifo of easy Person is endangered, is liable to suffer Death 
(263.) 4 F 3 375. Whoever 



375. Whoever shows aoy false Light or Signal, knowing or 

having Reason to believe that he will thereby endanger the Safety of any Vessel, 
or maliciovdy does anything 'tending to the imincmatc Loss or* Destruction of 
any Vessel in Distress, is liable to suffer Death. 

376 . Whoever maliciously endangers the Life of any other Person in such 
twise that it would be Murder if Death were thereby caused, is liable to Trans¬ 
portation or Imprisonment for Seven Years, and in either Case also lo^h'ine. 

377 . Whoever recklessly endangers the Life of any other Person in such wise 
tjiat it would be Manslaughter if Death were thereby caused, is liable to Im- 
prisonincnt for. Two Years, and also to Fine. 

Tho ClaiiHes of the Coik quok^ii in tho Alsrgin specify certain reckless Acts as punisbaiie abso¬ 
lutely. The right rriiici]>lc seems to be to puuish such Acts only when done ia such hlanuer that 
any Ilarm actually following from them would be punishable. 

37 s. Whoever, with Intent to commit any Felony, or for any Purpo.se of 
Compulsion, maliriously maims or causes any gru-oovs Hurt to any other 
Person, is liable to Transportation or Imprisonment for Life, ami iu either Case 
also to Fine. 

370. Whoever, while rioting, commit.s the Offence specified in Article 387, 
is litible to suffer Death. 

380. Whoisver mnliciously maims or causes any grieiious (lurt to any other 
Person i.s liable to Transportation or Imprisonment for Fourtcou Years, and in 
either Case also to Fine. 

381. Whoever heedlessly maims or causes any grievous Hurt to any other 
Person, unless it is extrnuate't "nd; r Article 38’i, tn justi/ied under Article 391, 
is liable to Impri.sonuicnt for One Year, and al.so to Fine. 

3S2. ]!/atins anil grievous Hurts arc e.rlerlunfed when ciinsed in such wise tlmt 
if Death were theivby caused the Offence wojihl he extenutded JlInnslauf^liter. 

383. Whoever causes a Maim or grievous Hurt which is extenunted under 
Article 38'i, and not justified under Article 301* is liable to Imprisoninent for 
Six Months, and also to Fine of I'ive hundred Ilupces. 

381. Whoever, meaning to maim or do grievous Hurt to any other Person, 
does all that he has Reason to helieve necessary for the l^urposc, in such Avisc 
tliat he would be liahle to 'I'rmisportution or Juiprisounient for Life or for 
Fourteen Years if a Maim or grievous Hurt A\ eie thcrehy caused, is liable to 
Transportation or Imprisonment for Seven Years, and in either Case also to 
Fine, . 

385. Whoever causes any Hurt to any other Person iu (aideavouiing mali¬ 
ciously to nuiim or cause auy grievous Hurt to him, is liable' to IVansportation 
or Imprisonment for Seven Years, and in cither Case also to Fine. 

386. Whoever, with Intent to commit any Felony, or for auy Purpo.s't of 
Compulsion, maliciously causes any Hurt to any othet I’crson, is liable to 
'Fransportation or Imprisonmeut f()r Fourteen Years, and in either Case also 
to Finc- 

3H7. Whoever maliciously causes any Hurt to any (»ther Person by the Edge 
or Point of any sharp Weajmn, or by Fire, or any heated Substance, or by auy 
corrosive, explosive, t*r p<»isonous Siibstanee, or by any Animal, is liable to 
Imprisonment for Three Years, and also to Fine. 

388. Whut'ver maliciously causes any Hurt to any other Person is liable to 
Imprisonment for One Year, and also to Fine. ^ 

389. Whoever maliciously causes any' Person to take or inhale any Drug or 
Vapour, with Intent to hurt him, or to commit or abet the Comiuissjon of any 
Offence, is liable to Imprisonmeut for Three Years, and al.so to Fine. 

See Act XXIX. 1850. 

390 . Whoever irilfully maims or docs any other Hurl to himself or any 
other Penson, in order that the Person so maimed or hurt may avoid Performance 
of any public Duty, or in order that such Person may more readily get Aims, 
is liaide to Imprisonment fi>r One Year, and also to Fine. ^ 

Thi.s is ail Ollbaoe by tho Cauunon Law dt Engbiiil. It is termed Malengiaing', corrapted into 
Malfagering. 

391 , Whoever 



',( m ) 

■‘ ^1. WlM)ever causes jmy Kind of Hurt in such wise that if Oettib were 
thereby caused it would oe Mmslaug^r^ is not liaUe to any 

-Punishment. f ■ 

Dmmu V* , 

Assail, ^ »: 

392 . Whoever touches or meddles witli, o^ endeavours to touch or 

meddle with, the Person of another, directly or indirectly, without his Consent, 
with Intent and having at the Time Ability to cause to Am any Hurt, or ly^tiy 
to annoy him, is said to assault him. 

.393. Whoever, having at the Time Ability to assault any Person, itil/Altf 
l)ehaves himsei/'ho as to giTC to him or any other Person Reason to Udieve that 
he is about to commit an Assault, is said to make Shote of Assault. 

. 394 . Wools alone do not make an Assault or Shmn of Assault, but Words 
spoken by any Person may give such a Meaning to anything done by him, as 
to make it a Show of Assault. 

3,95. Whoever maliciomir/ hinders any Person from going whither he will 
and lawfully may go, is said to restrain him wrotififullj/. 

3}X>. ^V^^oevcr wronf^Ut/ restrains any Person in an enclosed or private 
Place is said to imprison him wronefully. 

397. Whoever wron^fuU^ restrains any i’erson is liable to Imprisonment 
li)r I'lircc Months, and also to Fine. 

AVhocver wronf'f/Uy inijmsons any Person is liable to Iniprisonmcnt 
ft)r One Y car, and also to l-’inc. * 

399 . Whoever irrongfulh/ imprisons any Person lor more than Twenty "four 
Hours is liable to Imprisoiiiucnt for Two Years, in addition to One. Month for 
every Day on whieli such wronp fuf Imprisonment was continued aflcr the First 
Twenty-four Hours, and also to Fine. 

4<H), Wljocver u'ronfrfulh/ imprisons any Person, with intent to commit any 
Felony, or lor any Purpose of (.'oinpulsion, is liable to IVnnsportation or Impri¬ 
sonment for Seven Years, and in cither Case also to Fine. # 

-101. ^^'hocvcr molkiotjsh/ causes any Jf/irf to any Pierson, whikr that Per¬ 
son is irronisfiillij imprisimcd, either by any wilful Ael, or by neglecting to 
furnidi anything which he has Henson to helieve necessary to keep the Person 
iniprismieti from being in Danger of Death or Jlurf, is liable to Transjiortation 
or Imprisonment ft»r Fourteen Years, and also to Fine. 

4t)2, ^\’l^oevcr assaults any Person, anless the Offenee i.s extenuated umler 
Artfcle 40.3, or justified un^er ArtieU: 420, is liable to Imprisomw-'nt liir 'I'hrcc 
Months, and also to Fine. 

403. Assaults arc extenuated, when made in such wtw that if Death wc-re 
1 hereby ckused, the Offence would be Manslaughter. 

404. Whottver is guilty of extenuated Assault is liabh; to Impri.sonfneni for 
One Month, and also to Fine of Fifty Rupees. 

40.5. >d'hocver assaults any Person, with intent wrongfully to imprison him, 
i- liable to Imprisonment for Six Months, and also to Fine of Five hundred 
Ilajiees. 

4U6. Any Mail who assaults any Woman is liable to Imprisonment for Six 
Months, and also to Fine! 

407 . Whoever assaults any Wotnan indecently is liable to Imprisonment for * 
One Year, and also to Fine. 

403. Whoever assaults any Officer, while in discharge of his Duty as such 
Officer, is liable* to Imprisonment for Six Months, and also to Fine of Five 
hundred Rupees. 
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409. Whoever 
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N«t, of till* 409 . Whoever assaults nny Person'in a Court of Justice is liable to Impdscm- 
j'ftnal Code. muDt for One Year, and also to Pine, 

410. Whoever any of JusHas is liable to Imprisonment for 

Two Years, and also to I’inc, 

^ 41J. ’Whoever ammlts any Judicial Officer is liable to ImprisonmeDt* for Two 
Years, and also to Fine. 

4 12. Whoever asmultn any Judicial Officer in a Court of Jmtice is liable to 
IniI«isomnent for Three Years, and also to Fine. 

413. Evi^ry •Convict who assnuHs his Gaoler, or other Person having lawful 
Charge of him^ is liable to have the Term of A/.v Sentence, cither of Transporta¬ 
tion or Iniprisofiment, lengthened by Two Years ; or if imprisoned only for 
Nonnayrnent of a Fine, is liable to Imprisonment for Two'Y^ears besides 
tl)C Imprisonment to wliicb lie is liable for Nonpayment of such Fine: and, if a 
Man^ is also liable, to Whipping. 

315 114. Wlioever assaults any Person, \vith Intent to commit any is 

349 liable to Imprisonment for Two Wiars, and also to Fine. 

314 415. Wlioever, with Intent to kidnap^ assaults any Person, is liable to Impri¬ 

sonment tor 'I'hree ^'eiirs, and .also to Fine. 

:;H; 4If). Wlioever assaults any tVonian^ with Intent to commit liapey is liable to 

Imprisonment for 'I'hrec Years, and also to Fine. 

117- W'hoever assaults any Person, witli Intent to commit Buggery, is liable 
to Transportation or fmprisonment for Seven Years, and in eitlua' Case also to 
Fine. 

3I:J 4 I s. Wlioever assaults nny Person, with Intent to commit Murder^ is 

liable to Tiaiisportation or Imprisonment for Life, and in either Case also to 
1^’iiie. 

.3,02 4iy. Whoever makes h^how (f assaulting any Person, unless in s'iU‘li wise 

that an Assan/f would be cj'tcuuatcd under Article 103, or justified under 
‘Article 420, is liable to Imprisonment for One jMonthy and also to Fine of Two 
hundred llupees. 

120. Wl^txcr assaults any Person in sueli wise that if Death were thereby 
caused it would be justified Manslaughter^ is not liable to any Punishment. ^ 


ClUPTEU XVI. 

Offences against Properfjp 

421. Whoever moves any Properttf^ which is not lawfully in his Possession, 
375 and does not either wholly or in part belong to hisriy without the free Conserdy 

3^3 expressed or implied, (^f the Owner, or of any Person having lawful Authority 

to allow the Aet, and with Intent dfshonestlp to appropriate it pei-maiicntly to 
the Ifse oi himsc/f'oY of‘any other Person, 

If by using Violence or causing Fear to any Person, commits Robbei*i/; 
If the Act is done f raudultudlgy commits or steals. 

ilisilx‘t worn Thrl’t ” uinl “ C.'rimin.Tl MLnapproprifttion of ProjMTty not in 
punlsiuti;; tlu' iunmT* with 'I'lin*!' Yrsu-rH risjoi'ou.<i liuprisonment, tho hitter with Two 
Yr:n> Imjii'isoiiuioul Kind. 4’hi.'ri' si*oms no practical Advunto^o, but rather the* contrary, 

iu the Uisiiiu tion. 0\\ thiA sis* Sir L. IN-cFs i)b.<«ervi\tioiia, p. 2(j, on W'hich the Detinition in 
I he Text mainly JouiubMl. The Distinction usually mndo fcK'twxeu lliings attached to the 
Karth, turn cv it aUghtly, and 'fhiujrs si'vcred from the Koalty, liaa led to niocb luidchievoua 
(Jnilihling, and i# abfeuJoned licrt\ It is also made oaacntial -to the Offences of Theft and 
• liublwry timt ilu iv should he an Inicutiun of permanently Bppropria(in<5 the Property taken, in 
• whi<‘h ri sjMH’t aUi) this Article didet«^ from the Code, Adlowiiig the Liiglisli Law. 3'he C'oih* 
trealb Tlicft and IXtortior. as the main Division.*^ of Criminal taking, nud defines some Tliefts 
ai» Robberies. It is belicvctl that the Divish>u adopted here corn.'i*jH>ndH b<?tier to popular as 
well as legal IViigo, according to which Tlmft la distinguiahod from Robbery by the Absence 
’ of Violence. 

. 422. Whoever fraudulently moves or deals with an^ Property which is 

lawfully in his Possession, but does not either wholly or in part belong to him^ 
• ‘ with 



trilh IiiteiiV^*AWM»% to flipwopritt^iilty j^ iil-|J|e of Wiiw^ 

. ot of4ny owiw'Petson, and alao M&oav# niovo&'^ '^aataiaitb any 

^Prqper^ doe« pidtiy Kut not arhotHy lifelong to Intent 

to cause wran^m Lau to any otber Person to woom it to ipiMri belongs, 
iiommka J^mbezzlemet^,. * 

423. Whoever, being possessed, or having the Rmeipty Care, or Cdntecd o( • 
any .^oney, or Goods, or vatuabie Document^ i^oing a Security lor the Paymoat 
of Money pt Delivery of Goods, in trust for any other Person, dwAo«es% dees 
or disposes thereof or of any Part thereof^ fear any Purpose other than a Purposes 
to which it is applicable under the Trust reposed in hiw, cumtnits JBrtttm ^ 

-► TrtuL 

See Act xm. 1850. 

424. Whoever di»hone$tf^ prevails on any Person to take or give up the 
Possession of any Proper^; or to cemsent that any ottier Person shnll have 
or give up the Possession of any Properfy, or to mvke, destroy, or alter any 
Document being or purporting to he a valuable Dmntmentt 

If the Effect is caused by putting any Person in Fear of Wrong to /«/«. 
self or any other Personi comroits Extortion ; 

If by any false Pretence or Contrivapcc, without putting any J'eraon in 
Fear of Wrong, commits Cheating. *' . 

425. 7%pjl, Uobberp,. Extortion, Embezzlement, Cheating, and Breach trf 
Trust may be committed, though the Owner or rightful Possessor ol’ the 
Property is unknown. 

iStH* NoM' lo Art. 421. 

42(5. Whoever iKtlongs, or has at any Time hdongcih td) any Gang of Per¬ 
sons assoeiatc^d for the l^urpose jof practising Ilohtferi/ or K.Hortion^ is culled 
n Dneoit^ and is guilty of Dacoihf. * 

The of rh<^ Co<!<' ootiirnoK the Meaniii^r nf Drtwity to llio AsfltKrmtum of Six or 

more iVrsons for committing Uobl)«.*rv. See Actg XXIV. HL IH-18, XL 1K48, and also 

Uo"!ihuion.«i UV*. 1803 XV, IS(13 (Madrash aenirditi^' wdiich Roblwry by One 

armed Man in Dacoity. Thia d«>oa imt eoriH^afiond with tiie blca now- rntertained of tUia 

Oflcncc. litiblwry by One armed Man i» treated ab a s«.^)»urnie Otb:tKx< by ihtJ CVnle^ Clause 3<>7, 
and by thtb Act, Art. 4oo. 

427. A Dwiiling means any House or other Buildings Huts Tent, or Vessel^ 
which cither is used, or has liecii and is intended to be again used, by the Owner 
or lawful Occupier llicrcof, or any Person duly authorized by sucli Own<*r or 
Occupier, for a Human Being to lodge or dwell in the Night therein, either 
continuously or occasionally. 

Tills Ib'finiiion is taken m arly from the Art of Crimea and r«nishmi‘nta, with Iho OmisMicm 
of th «5 Words ‘*axf*d and [KTinanont,** wliirrh would take out of tbi? Otdliiithm a p^n*Kt l*ro|»ortioii 
of nativo Hiita. 7*ho m^xt Two Articles are Ai.«io taken fronn that Act. I'Jic CmUi lias no 
Definition of a Dwelling. 

42B' All the Parts o£ any such House, Duilding, Hut, Tent, or Vessel, 
between which there are the Means of Passage by a covered and enclosed Way, 
are Parts of the same Dwelling, but any Part which has a separate Entrance 
from the Outside, and which is so severed from the other Parts that there are 
not the Means of internal Passage between them, though under the same Uoof, 
or otherwise connected, is not a Part of the same Dwelling. • 

429. No Building, though within the same Curtilage with a Dwelling, and 
occupied therewith, is Part of the Dwelling, unless there is a closed and covered 
Passage between them. 

4.30. Whoever enters or stays in any Place without the free Consent, 
expressed or iuiplied, of the Owner or lawful Occupier thereof, or of some 
Person having Authority to allow mch Entry or Stay, is an Intruder, and 
commits Jhtrushn. 

•n«« Word «*®d in tliaCods luw been pttfjKswIy cbsn|{o<l, twesoM Jt Is beiu»irc4 

that Slmost all Uw IVesptssM wliiek H Is sdvisnble to trww oHmloalljr are Iocs] Troiit>ai«iOs. 

It saenia noedtesiia/ harsh to mske any oan limhW to a Month's luiprisonnent for'roadin, a Hook 
without the Owner's Ctnis^t (which it third Example added to Clause 418), though it bo done 
to annoy tW Owner.. , 

Tho W« 4 «Into*i^*ad«|>tod*wihi?Poiwo 8 eof dtsUngnuMna local'Roq^ hMjste<^n>«l 
Sense in English Eaw, weaidnK to wdatirfiil Entry into lto«l ^ I>atb of Tenant tor 

Life or Yt arii j bnt U Hi Hearty hbiritoe ta this Sense that It« bebersd no CJmfwton ean arise 
from its new D'so here. • . . 
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481. It is enough to constitute J^rusian that Mjr Psrt of the; Body he 

within the Boundary of the Race chier^ or steid in- 

432. A I'erson who does not enter by Jntnmon.may bepome an Inirudn by 
unhtpful Stay. 

433. Whoever commits Intrusion, with Intent to commit axty^Cyfmee, or to 
annoy, insult, or put In fear the Owiier of such Place, or any Person lawfully 
occupying it, or any Part of it, conmrits Criminal Intrusion. 

Althoogh IntruMon with Inurnt to iiitsuJt ii^ inmle erimtnah following the Pcmlil Cot^ the 
ruiii»iim(n)t for ihU Kiiui of Olfcnctt is jriwle rew slight. Soe Art. 465. The Punisfitnent pro¬ 
vided hy tiie Ofide is One Y«;ar*s (tiipriiionuM nt^ Ciauso 426. In most Oafioi^ the pr<^r Remedy 
would be l>y Civil Action. ' 

434 . Whoever, by any of the Ways herein set forth, commits Intrusion in 
any ilwetling or Building used as a Place for Worship, commits Housebreak¬ 
ing ; that i« to say. 

First .— By means of any I’oTce used to open, break, or displace any 
Part of' the Walla, Partitions, Hoofs, Ceilings, or Floors of the 
Hirelting or other Building, or any Door, Window, or other Hindrance 
to a free Entrance into the DweUing or other Building, or any 
inn^r Part of it. 

tSeoondli /.—By using Violence to any Person or Property, or by putting 
any 1’cr.son in fear of Hurt. 

Thirdly .—By any Passage not meant for Human Entrance. 

Fourthly. —By any Passage meant for Human Entrance, which the 
Offender, or some Abettor of the Offtmee, has opened or procured to 
be opened, in order that an unlawful Entrance may be thereby 
made. 

Fifthly. —By any Contrivance or "false Pretence maliciously used tor 
gaining Eiilruucc, 

8i:vth/y. —By using Means to conceal the Intrusion from any Person 
wh<) has a Kigbt, to hinder the Intruder's I'kitrancc or Stay. 

Thi.4 la!»t Ciwo i.M (IpAcnbcd iti the (VmIc jw u Heparnto (lireiuu*, l>y ilu* Name, of “ Lurking llou-sf.* 
Tri'spHSH/* but in IIuj Poiml (Jlaust's it is invariiitrly united Avith llou.sfbresikiug. 

4.‘<5. Wlrot'vcr maUeiously de.stroys or .k'.sscns the Value of any Property, 
knowing or having Ileason to believe that he will thereby cause wrongful Loss 
to any P(;rson, commits Misehief and is said to do the Act mischievously. A 
Person may commit Mischif on his own Property. 

Dimsion I. 

Cheating, Thefl, Embezzlement, and Breach o f Trust. 

436 . Whoever is guilty of cheating is liable to Imprisonment for One Year, 
and also to Fine. 

H’hc mo.Ht licliiouK ('H.'sCk of “ riioaliiig by Personation” nw* providt'd against in Arts. 231, 232, 
and 233. 'I'ltoru iippcnvs no valid Kousgn for diatiuguiahing common Cheati* by Personation from 
otlior Chi.Mit.s. 

* 

437 . Whoever, in dealing, dishonMly uses any false Balance, Weight, or 
Measure, or dishonestly uses any Wright or Measure as a different Weight 
or Measuix', is liable to lurprisonment for One Year, and also to Fine. 

Tins a.nd fho following Two Artidcs fonu Chapter XIIL of the Code. 

435. Whoever has in hi.s Possession any false Balance, Weight, or Mea¬ 
sure, meaning or having Reason to believe it to be likely that it may be used 
in dealing dishonestly, is liable to Imprisonment for One Year, ani^ also to* 
Fine. 

439- W'lioeA'cr makes, sells, or offers for Sale any false Balance, Weight, 
or Measure, meaning or having Reason to believe that it may be used dis¬ 
honestly in dealing, is liable to Imprisonment for Two Years, and also to 
Fine. 

440. Whoever is guilty of cheaBng, knowing or ha>'ing Reason to believe 
that ho will thefoby cauM wrongfitt Loss to au^ Person whose Interest in the 

Matter 




Matter Jia is 

,Two Yeats, aait also to ¥%ae; 




f ' -'ifc-.' 

441;''Wlki«sei* comm 'TSi^fs ISalile.to Impiiiom^ Ymua> and 

also to Tine* ' 


442. 'Wiboever commits JEa^^siement >ot Breach cf Truet is ImMe to, 
Imprisonment ibr Throe Years, and also to "Fine.' 

443. Eve^y Officer who commits Emhezzbme^ or Breach af JVust, viih 
respect to anything which Ac has. the Core, Posiscssiojrii or C'ontro! In* reason 
his Office, is liahie to Transpottatlan or Iminisonmcnt tor Seven Years, aim 
in cithiT Case also to fine. 

See Aet XIU. 1850. 


444. Whoever commits Thefi, when armed with Weapon, is liahki to 
Imprisonment ftir Three Years, and aiso to Fine. 

445. Whoever steals any Will, or any Dovument shotidnc Title to Properhf, 

is liable to Transportation or lYnprisonmcnt for^ Seven Years, and in either 
Case also to Fine. * 


natal Cwltfi,' 

864 

384* 
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388 


367 


446. Whoever steals any Regi.stcr, llc<*ord, or Document kept by any Officer 
in discharge of his Office, or made or issued by Authority of u Jaificial Ojficcr, 
is liable to Transportation or Imprisonincnt for Seven Years, and in either 
('ase also to Fine. 

44”. Whoev'cr steals any lA'ttcr or Packet, or anything thendn contained, 366 

while in the Care of any Offircr of the Post Office, Vs liable to Iinprisouiuent 
for Ihrec Years, and also to I'inc. 

41H. Whoever coinnnts Theft in any Shop or Warehouse, or in any Building 
or enclosed Place used for the Custody of i'roperh/f or in any Vessel, is liahie 
tt> Jniprisonment, 

If armed with any Weapon, for Five Years: 

If n«»t armed, for Three Years; and in either Case is also liable l<» 

Fine. 

-149. Who<!ver commits Tlujl itt any Dwelling, or in any Building used as 
a Place for Worship, is liable. 

If armed with any Weapon, to Transportation or Imprisonment for 
Seven Years, 

If not (imied, to Imprisonment for 'I’hree Years; and in cither Case is 
liahie to Fine. 

I.jO. Whoever in the Night commits Theft in any Dwelling or Building uscil 
as a Place for Worship, is liable to TransjsStation or Imprisonincnt; 

For Ten Years, if armed with any Weapon ; 

' For Seven Years, if not armed; and in cither Case is also liable to 
Fine. 


Division II. 


Robbery and Erioriion, 

451. Whoever, with Intent to commit Robbery or Extortion, puts or endea¬ 
vours to put any Person in Fear, js liable to Imprisonment for One Year, and 
also to Fine. 


452. Whoever, with Intent to commit Robbery or Extortion, puts or endea¬ 
vours to put any Person in Fear, either lor himself or any otocr Person, f>f 
Death, Jltoim, or grievous Hurl, is liable to Transportation or Imprisonmetit 
for Seven Years, and in cither Case also to Fine. 


4.'i3. "Whoever, with Intent to commit Robbery or Extortion, puts or , 
endkvours to put any Person in Fear of lieing falsely accused of! any Felony, 
or of the Intent to commit any Felony, is liaWe to Transportotion or Impnsou- 
ment for Seven Years, and in either Case also to Fine. 


454. Whoever commits Robbery or Extortion is 'liable .to Transportation or 
Imprisonmeot for Seven Yemrfljf and in idthcr to 

The PaniahittCBt pwposed for JSSeitorrtiw* ia the Code j» .Tliw4 liagpir 
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455. Wlto^er c<mmits cnr ^betng.» Mtnuterial Officer^ 

or whUe armed wi^ so^ ie liidile |!o Tnmi^otfal^ or ImpriBonmei^ 

for Ton Years, ana in ettbier also to Fine. y % . 

450. Wlwem comitdte JSo&^<^.or..£jsto^ poeument 

thowing 'I’itlc to Property, h little to Tr^portation or Impdeonment for 
Fourteen Years, and in either Case also to Fine. 

457 . Whoever commits Robbery or Exforttbn of a^ Register, Record, or 
Doctmmt kept by any Officer in dis^arge of hit Omce, or ma^ or issued 
by Authority of a Judicial Officer, is liable to Tram^rtation or Imprisonment 
for Fourteen Years, and in either Case also to Fine. 

458. Whoever commits Robbery or Extortion in any Shop or Warehoose, or 
in any Building or enclosed Place used ibr the Custody of Property, or in any 
Vestel, is- liable to Transportation or Imprisonment, 

For Fourteen Years, if armed with any Weapon; 

If not armed, for Ten Year's; and in'cither Case is also liable to Fine. 

459 . Whoever commits Robbery or Extortion in any Dwelling, or in any 
Building used as a Place for Worship, is liable to Transportation or Iraprison- 
lucnt, 

For Life, if armed with any Weapon: 

If not armed, for Fourteen Years; and in either Case is also liable 
to Fine. 

460. Whoever in the Night commits Robbery or Extortion in any Dwelling, 
or any Building used as a Place fi>r Worship, is liable to 'I’ransportation or 
Imprisonment mr Life, and in cither Case hlso to Fine. 

461 . Wl«K‘ver commits Robbery or Extortion, by putting any Person in Fear, 
cither for himself or any other Person, of Deatn, Maim, or grienous Hurt, 
is liable to Transportation or Imprisonment for Fourteen "Years, and in either 
Case also to Fine. 

462. Whoever commits Robbery or Extortion, by putting any Person in Fear 
of lH*ing falsely accused of any Felony, or of the Intent to commit any Felony, 
is liable to Trimsportatiou or Imprisonment for Fourteen Years, and in cither 
Case also to Fine. 

463 . Every Dacoit is liable to Transportation or Imprisonment for Life, aiivl 
in either Case also to Fine. 

464. If One of s(‘veral Dacoifs commits Murder while they are jointly com¬ 
mitting Robbery or Extortion, every Dacoit concerned in such Robbery or 
Extortion is liatlc to Death, 


Division III. 

« 

Criminal Intrusion. , 

4'2ti 466, .Whoever commits Criminal Intrusion is liable to Imprisonment for One 

3fonth, and also to Fine of Five Hundred Rupees, 

466. Whoever commits Criminal Intrusion in any DwelKng. cft Building used 
as a Place ftir Worship, with Intent to do anything which is an Offence when 
done without Intrusion, is liable to Imprisonment, 

For Two Years, if the Intrusion is in the Night : 

426 For One YecU*, if not in the Night / and in either Case is also liable * 

to Fine. 

467 . Whoever commits Criminal Intrusion in any Dwelling or Building* used 

as a Place for Worship, ' 

428 If with latent to commit any Offiaoco pums^le by Death or Trans- 

portatimi for Lifb, is liable to Transportiation or Imprisonment for 
Seven Yean:' 

429 > If wr0i lutebt to oom^t or any Theft or Embezzlement, is 

. liable to Imprisonment Rnr Three Years: 



If'witli Intent to ' ^ by lm. 

'oi^oillbefit Om Ye«r ot^ffiKtri;^ is to 

Vcai«i andin evx»7 Cese ts ^ 

’ 46& ^^boevdiH ft or Buil<Mng ttied as a llttbo for Wbtahip. where 

he is by Intrmion^ oomniits any MMemeamr nett paoishaMe by Imprisoa* 
ment for more than Three Year^ ia Hable to have tibe'fenn of Impriaonmeat* * 
to which he is liable for such Misdemeanor lengthened by One Year. 

469. Tllioever, in a Dwelling or Building ofted aft a Place ibr Worship, whetp 
!te is by Intrusion, commits aoy Misdemeanor punishable by Imyrisomnent ^ 

Fire Years, is liable to Transportation or Imprisonment fin* l^even Years, and 
in cither Case also to Fine. 

470. Whoever, in a Dwelling or Building used as a Place for Worship, where 

he is by Intrusion, commits' any Felong, is liable to have the Term of Tmns* 
portation or Imprisonment to which Ac is liable tor the Felottg lengthened liy 
Three Years. . , • 

471. Whoever, in a Dwelling or Building used os a Place for Vt'orship, where 430 
he is by Intrusion, puts any Person in Fear of Hurt., is liable to Imprisonment 

for Two Years, and also to Fine. 

472. Whoever commits Homehreaking is liable to Imprisonment, 431 

For Three Y’cars, if the Offence is committed in the Night; 435 

For Two Years, if not in the Night; and in either Case is also liable 

to Fine. 

473. Whoever commits Housebreaking, 

If with Intent to commit %ny Misdanennor punishable by Imprison* 433 

ment for One Year or more, is liable to imprisonment for ’'I’hree 
Years: 

If with Intent to commit any Felong Theft, or Kmbezzlenumt, is Hable 
to Imprisonment for Five Years; 

If M’ith Intent to commit any Offence punishable by Death or Trans¬ 
portation for Life, is liable to Transportation or Imprisonnicnt for 1 on 
Years; and in every Case is also liable to Fine. 

474. Whoever, in a Place where he is by Housebreaking, commits any Mis- 433 

demeanor not piirtishiiblc by Imprisonment for more than Thr<?e Years, is liable 

to have the 'rcrni aflmprisoument lengtliened by Two Years. 

47.'}. Whoever, in a Place where he is by Housebreaking, commits any Felonif, 
or any Misdemeanor punisbublc by Imprisojuncnt for Five Vear.s, is liable to 
'rrausportation or Imprisoijment, 

For Fourteen Years, if the Offence is committed in the Night: 

* For Ten Years, if not in the Night; and in every Case i.s also liable 
to Fine. 

^6. Whoever in the NigJu commits, in any Place where be is by House- 437 

breaking,*Felony punishable by Transportation or Imprisonment for more than 
Seven Years, is liable to Transportation or Imprisonment for LiF/imd jn either 
Case also to Fine. 

477. Whoever, in any Place where he is by Housebreaking, nutft any Person 433 

in Fear of Hurt is liable to Imprisonment for 'Hirec Years, and also to Fine. 

D1VI810.V IV. * 

Mischief. 

478. Whoever does Mischief is liable to Fine of Ten Times the Amount of * 40ri 

the Wrongful Loss caused by such Mischitf * 

479‘ Whoev'er does or endeavours to do Mitekiff, accontpMtied with AssauH 416 
or Show if Assault of ftny Person, oi; while armeidwitb any Weapon, is liable 
to Imprisonment for One Year, and'alfto to FibCk . .. / 

Tlie Codf puftiAheif wiHi ]4iipri80iutient any Mssebief io tlia Vidbe Bnpeeiv w 

f^nbanix* the VaJoe of any Or to lAfuu or any Pifwo<nu or with not to he 

found out* Tliea^ Artieles seciii li$ iome leapects^^ harsh and lodhHeriminaitisfg- 

‘ (263.) 4 0 lii ^ " 480. Whoever 



( 5/8 ) 

480. llntoevcr docs by killings or |ioisoning any Animal, 

is liable to Imprisbnment for^TVo Years, and also to !P1ne. 

481. Whoever docs l^kchief by means of any Animal, is liable to Impiison- 

ment tor Six Monthst and also to Fine. , . 

Soe lU-gulatiun IX. 1807 (Ucngal;, wbich, however, applicn only to Miw;hk*r to Itidig") I^aut. 

482. Whoever does Mischief to any public Monument, or any public Build¬ 
ing, fountain, Statue, or other Work of Art put up tor public Use or Omaineut, 
is liable to Iiuprisoniiicnt for One Year, and also to Fine. 

483. WhoeVer dfM'S Mischief to the Fences of any public lload. Walk, or 
(iarden, or of any such Building or Work as is mentioned in Article 482, is 
liable to Impri.somnent fijr Six Months, and also to Fine. 

484. W'hoever (It>es Mischief lo the Value of'I’en Rupees to or in any public 
Building, Ruud, or Walk, or in any Fork or Garden, is liable to Iinprisonint'iil 
for Six Months, and also to Fine., 

4H.'i. Whoever does Misrhief to any Landiuaik, or mnlicioush/ remove.s any 
Landmark, is liable to Imprisonment for One Year, and also to Vine. 

MiKfiliic'!'to SoainurkH, which a much inoiT imfiortant Oifoiicc, i.** provided fov in Artirlo 307. 

4y0, W'liocvcT does Miar/tirf to any iJocununt lawfully ifesiied l»y Authority 
of any Judivial or any Ko^;istcr, .lleconl, or DoeumeiU kept by any 

Officer in di.selnir^c of his Ofliee, is liable to l>tu).'<portution or Itnprisonnient 
tor Seven Y(‘ars, and in cither (.'use also to Fine. 

4h 7. \V'hc)ev(‘r does Misehief {o any' Will, t)r any Document purportinir to lie 
a Will, is liable to IVansportation or Imprisonment l(»r Seven ^ ears, and in 
cither Case also to Fine. 

488. Whoever does ^^iiichief any Doenment which is or purjiorls to Ik* a 
vdliMtble Docament^ is liable to Jinprisomnent for Three Year.^jfind also to Fine. 

4sS9. Whoever niolioionslif endeavours to do Misehiiff' to any Doeomcni law- 
fully nuulc or issued by Authority of a Judkiti! Officer^ or any' Register «>r 
Record kepi b\' any Ojffivvr in discharge of his Office, or being <.>r purporting 
to bo !i Will or vnluaUc Document^ is liable to Iniprisoninent for d wo Years, 
and also to Fine. 

490 . Every Officer W'ho maliciousltf destroys, deliiees, or injurCvS any Register, 

Reconl, or Doeutnent ^^liieli is in his tJare, or lo which he has Aecc.^s by reason 
of his Office, or who abets any IVrson in destroy ing, defiicing, i>r 

injuring any such Register, Recend, or Document^ is liable to dVanspoi latioii 
or Imprisotnnenl tor Fourteen Years, and in either Case also to Fine. 

491 . Whoever does anv Vessel^ Shop, Wareliouse, or othcr^Mace 

usetl for the (Justody of Pruperhfj where ka is hy Intrusion^ or wliich Ar entered 
with Intent to do ]\Jischiiff\ is liable to linprisonment for Six Months, and .also 
to Fine of Ten U’iincs*the Amount of wrons[ful JLoss caused by such Mischief. 

492 . ^ Whoever dm'S Misehief in any' Dwelling or Building used as a IMace 
for Worship, where he is hy Infriision^ or which Ac entered with Intent to do 
Misehief] is liable, 

If he is thoivin by IToasebreakingj to Transportation or Inij>risonment 
for Seven Years: 

If not, lo Iiuprisonuient for Two Years; and in either Case is also liable 
to Fine of 'Fen Times the Amount of wrongful Loss caused by such 
MUchnf 

493 . Whoever does il/zVAn/by destroying or damaging aiiy public Bridge 
or Ferry-boat, or any Toll Gate usetl for securing Fayment of an v public Toil, 
or an^y Fence of the Approaches to such Toll (iate, Bridge, or Ferry, or jiny 
Building or Weighing Machine provideil for the Fur|X)se of ascertaining and 
collecting such Toll, is liable to Imprisonment for Two Years, and also to Fine. 

494 . Whoever docs jl//Ar/it<y'by destroying or damaging any Quay', Wliarf, 
irOck> SlakH?;, Floodgate, or oilier \\%r\i iML'longing to any Dock or Harbour, 
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or navi^Ue River or, Canal, is liable to Transfit^iion nr.Imprisomnent .fet' 

Seven Years, tod in eiillicr Caw alto to I’lniC , -f 
* 495 . Whoever does jlf»w/«i^% de8itoym|p or damaging any Weir, Dam, or ■ '-injr 

Bank of any. Millpond or Fishpond, is lUble td Ifitpdsontneut fbr’ Two Years, 
and also Jo Fine. > ' . . i . ■ 

496 . Whoever docs Mtschitf by destrojdng or damaging any Fart of any# , 409 

Seabank or Seawall, or the Bank or Wall of any Morass, River, or Canal, so as 

to put. the adjoining I.,and3 in danger of lasing dverftoweil, is liable to fropriton- 
mcnt ti)r Five li ears, and in either Case also to Fine, ^ 

For tUi8 (.MK'iiCO the C-ikU^ only Threw Tcurfl linpmoiiiiivut; t!ic Kng^itih Act of CricQ«R 

and PiiuLduuontt* awards Traut*{>ortatioii for Ufo. 

497 . Whoever malkmidjtf conveys Water into any Mine or any Passage 
under Ground comnuinicatin^ therewith, or vuificloui/i/ destmys or obstructs 
any Airway, Waterway, Pit/l^evel, or Shaft ofaiuy Mine, wnih Intent in either 
C'ase to drown, damage, or dc?stn\v such Mine,* or hinder the working thereof, 
is liable to TransjKirtatiou or Irnprisoriineut for Seven Years, and in cither Case 
also to Fine. 

49 s, AV'hoever malicwvd^ sets Fire to any Goal Mine is liable to Transport- 412 
ation or Imprisonment tor Fourteen Years, and also to Fine. 

409^ Whoever mnlicioushf sets Fire to any Crop of Corn or otiier eultiviifed 4 t 2 

Vegetable Produc'e of the Fnrth, whetlier growing or severt'd from fi‘oin (he 
Ground, or to uny Forest or Fruit IVecs, is liable to Transportation or Impri¬ 
sonment for Seven Years, and in eithiT C.ase also to Fine. 

500. Whoever malivimfshi destriiys, or begins to destroy, otherwise than by 415 

Fire, any Building uml ;«s a Plaee^fiir Worship, or any j)wvUiftp or Building 

used for the lieception oi‘ Pt'r.sons or Proprrh/^ or for carrying on any Trade 
or Manidiieture theiidn, or any IWav/, is liable to Transportf.itioti or Im¬ 
prisonment for Seven Years, und in eillier Case also to Fine. 

501. Whoever infiUciiHishf fsels Fiiv to a Bnilding used as a Place for 4 i;i 

Wnrship, or any or Building iiflPtMl for the Reception of Persons or 414 

Pm/HTtp^ or for carrying on any IVailc or Manufacture lliercJn, or to any 

J c.vAv//, is ]iahl(‘ to 'IVansportation or Imprisonment for Fourteen Years, and in 
either Case al'»o to Fine. 

Fin !<i a IhiiMiiitr with a«v iu it i.s made* rmpitiil hy Ar1.irl<* 373, 

5(r2. Whoever itialkittualt/ sets Fire to or destroys, or endeavours to set Fire 
to or destroy, anything hcrehi nientiinuTl belonging to the Qui*rn or Fast India 
Cofn])any ; that is to siiy, 

Any rrs\s(/ of War, wliether afloat or while buihling or repairing, or 
any Tiinlier or Materials provided Ihr building or repairing f>r fitting 
^ out such VrnsvU <>r any Fort, Arsenal, Magazine, Barrack, Docrl;. 
yard, Unpe-yard, Victualling or oilier Office, used lor the Military or 

^ ^^aval Service of the Queen or the Fast Indiit (’ompany, or uny 
Military' or Naval Stores or Ammunition, or*any Tlacc where* such 
•Anununition or Stores arc kept, is liable to suHcr Death, 

• 

Division V. 

3Ifsrcllaneot/s. 

Seme of these Oflr<*rK'€*s mijrht have Ik-ch as Breaches of Trust. 

505. \V'liocvcr f/isliom\sffp opens anj- closed Box or other Keceptacle con¬ 
taining or supposed by A/m to contain Property^ by any Means whereby such 
Receptacle or anv Fastening thereof is injured, or by picking any Lock, is 
liable to Imprisonment, 

For three Years, if the Cox or other Receptacle was intrusted either l)y ^ 

Law or express Contract to his Cnrc or Possessjon : 

For IVo Years, if not so intrusted to him; and in either Cilsc is also 
liable to Fine. 

-504. Whwver unlatrfalljf opens any Packet containing my Documenf^ or 
unlmrfuflw opens any Letter, is liable to Imprisonment for Six Months^ and aitN) 
to Fine of Five hundred Rupees. 

(263.) 4G4 SOS. 
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Xo.^of the 505. Every Officer of Post Office ivho vnJUaefi4^,mtm any Letter or 
Packet intnisted to him as aSt 'Officer of the Post is liable to Iinp>risoD- 

meat for Two Years, and alsi$ to Kne. 

' 451 606. Whoever frmidiihntljf concede aiqr WUl, or any Document purporting 

to be a Will, is liable to Transportation or Imprisonment for Seven Years, and 
in either Case also to Fine. 

I 

507. Whoever fraudulently conceals any valuchle Documenty or any Docu¬ 
ment purporting to be a valuable Document, is liable to Imprisonment for 
Three Years, and also to Fine. 

508. Every ‘Person who unlawfully detains the Chest, Tools, or Property of 
any Seaman, is liable to Fine of One hundred Rupees. 

SccActxxvrn. isso. 


Chapter XVII. 

Scandal. 

469 509 . Whoever, by Words spoken, written, or printed, or by any Sign, 

Drawing, or Device, wilfully avers or implies, directly or indirectly, otherwise 
than in a priciU'fred Coinmtmicafiou, anything in Dishonour of any Person or 
Institution, or wheeby such Person or Institution injiy lx; in Danger of public 
Hatred or Contempt, is said to utter Scandal of that Person or Institution. 

510. Privileged Communications are those which ctmeem the Covcriuncnt 
of the Country, or which are made, directly or indirectly, between any Person 
and a llarrister. Advocate, Attorney, or Agent, duly admitted to p:active ns 
such in a Court of Justice, in discharge of hi>i professional Dnt\', or for iK'tter 
enabling him to give legal Advice and Assistance, or which are lawfully made 
without Malice in a Court of Justice, or in the conr.se of any IiKjniry or Iho- 
eeeding preliminary to or consequent uiK>n a Proceeding in a Court ol* Justice, 
or for hindering the Commission of any Offence, or di.«covering any Offender, 
or otherwise in furtherance of JusticQ, 

511. It is Scandal, however obscurely, ambiguously, or ironically expressed, 
if uttered in such wise as to be commonly umlcrstood to aver or imply any¬ 
thing which if plainly expressed would lx; Scandal. 

512. Scandtd which is false is Slander, whether or not it is known by the 
Utferer to be false. 

513. Scandal which is written or printed, drawn or engraved, is a Lihcl. 

.514. A lAbet which is uttered without the Name of its resil Autliur is said 
to be Anonymous or to be uttered anonymously. 

515. Every Person who is knowingly concerned in com|)osing or publishing 
any Scandal is nn Utterer of it. 

516 . Whoever tiUers'oxiy Scandal of the Queeit, or of the Government of the 
Queen, or East India Coihpany, is liable to Imprisonment for Three Wars, and 
also to Fine. 

517 . Whoever utters any Scandal of any Foreign Sovereign, Ambassador, 
or other Dignitary, with Intent to disturb the Peace and Friendship between 
Jfer Majesty or the East India Company and the Ruler of any Foreign State, 
or whereby such Peace or Friendship is disturbed, is liable to Imprisonmcut 
for Three Years, and also to Fine. 

518. Whoever utters Scandal of any Person alive or dead, unless in the 

Cases herein excepted, is liable to Imprisonment for Si;. Months, and also to 
JPine. . 

oxco|*t<» IVdiu ita Ueftnilion cirDcfAinutinn all true Statpmfnt**. S t' Clan.cf 470. But 
sco Sixtli Report oi* Cotuinianoners on Criminal I 44 W, p, 42 et seq. See alhoO umJ 7 Viet. c. 

'Phe excepted Cases arc where the Scandal is an Opinion, uttered in good 
Faith, according to the best Knowledge and Relief of the Vtterer :— • 

, 'First. —Concerning the Behaviour of an Officer in disclKargc of his 

Office, and gf his Character so far as it appears from such Behaviour: 

Second^. 
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Seciini^^.—CmQWiias tbc ^>tiai>iouf of atiy I^orsoo with refercni'c to any 
taiblic Question, and of Aw Charactefso far as it appears from such 
Beliilviour: 

Thirdly. —Concerninff any Case, civil or criminal, which has ^ocn decided 
• by auy Judidai Officer^ or the Behaviour of any Person as a Party, 
Ajrcnt, or Witness* in such Case, or of his Character so far as • i^ 
appears from such Behaviour: 

ThiB ExcTpiion in flic Code extends Jtlsso to pending 
Foxirthhf. —Concernin«T any Book, Painting, Sculptun\ or other Wt^rk 
of Art, Science, or Literature, publisbca or publicly jihown, or any 
public Show or Eritcrlainrnent, or the Behaviour and Chariictcr of 
any IVr!?on concerned in publishing and showing the sanu\ isO liir as 
thereby appears : 

—('oncernihg the Behaviour (^r any Person in any Matter, with 
rcsjxfct to which the Utierx^r has lawful Authority over the IVrsoii 
concerning whom it is uttered, or had sucrh Autliority at the Time of 
the Behaviour to which the Opinion rehites: 

SistlUih —Given as a Warning for the Benefit of the Uiterer or Person 
to whom it is uttered, or some other Person, who is larliovt^d b^' the 
Utferer to be in danger of doing or sufrerirtg JVrorifj^ ft)r Want of sucli 
Warning: 

SemtUhty ,—When the Utfprer of the SenTxdol has good Ilcason fiir be¬ 
lieving that it is for the public Benefit that it should be knoN\i», citlicr 
generally or to the Person to whom it is ttfUreil: 

Flishflih /.— r/Z/ercf/of'a (lead Person in any liistorical or Inographical 
Account, without any Wurpose of giving Pain or doing /l Vn//g to any 
living Person. 

5 ly. The excepted Cascj^do not extend to justify the Vttemnee of Sctmdal :— 
FinL —If it charges any Person with the Commission of any Offmtv. 
of which he has not been conviciedy unless such Charge is made in 
due t'oursc of Law, or to an Officer of Justice^ or any Person engagcnl 
in discovering or taking into Custody the Person who has ci>mmittcd 
such Offence : 

If a Fltso!' in rl hy Iwinfs <‘Harfri*d with an hxIictHlrlo Offciu’O, wmilij Iw 
mijcti IiH mivt'nicJKN' in fryinc liiai tor that Olfrnro <m tin* Trial of tin? LUm IIoj*, 
it* ihi' Iftttt r in hi> ^lionld jiwtily (hn Lilnd ; find tli« Jiicnnvtiiiicmr. vrmild 

hardly h- l< ri** il' tin* idoiu**- for and hiju hint to he proilim d, hovinj* him 

iinpLiijisht-d if found to hav** rouimittod the OtJcinv, and in citlur liahh* ho 
ttft<Tw.irdj< indictf'fi for it. Y< I Oii< of iln in* js inevitiihJt* if tho Truth 

of <turh II i^ihcl may lie plradcd iii Justiilf fitioii. 


So. of Ihejj 
Peiwf CMd 
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Sc'-ondlj /.— If it wilhliolds nny Part of the 'fruth oi' the Matter, c'u- 
cerninjr which the Scandal is uttered, which is then known or with 
rcasonalilc Care might have Iwcn then ktH}wii to the Vtlenif. 

^ A-i if (dfio wcri! to ttVff truly that B<’.Biidaloua Ui'portt* had hfcri at proOnui 

' Timi* pj^n-ad and Iwlievcd of any Ft-rson, and wore to hia Knowlnl^/f that. 

• the Feri>(ui dirfamed IumJ socccsafully pfottJfunMi Uie Author of them ho* Slandt r. 

Thirdly .—If the Scandal is an anonymous Libel. • 

The r.fFiTct of ihirt la,st Lxeoption in Ui leave the Law of Lilxrl m it now 1 %, in tin? 

Caii; of utionymoua LihoU. 

520. tVlKMivcr mnlicinuslif utters Slander of any Person is Jialjle to Iniftrison- .j-Q 
raent for Two Years, and also to Fine. 

* 

5.211 Whoever malicioush/ utters an ‘^Idnonyinovs Libel, which is SUmdur, is 
liable to Imprisonment for Three Years, and also to Fine. 

522. The Possessijr of any Printing Press or other Machine, who knowingly 1B0 

alFows it to Iw used for printing any Label, is liable to the same Penalty as the 
Utterer of the Label. 


52.3. Whoever sells or offers for Sale, or distributes or endeavours to dis¬ 
tribute, any Libel, is liable to the same Ptmishment as an Utterer of the Libel. 
Xhiii is conilncd, in the Ccklt^ to the Case of the Person yfhif/irii icB» or oilers it for Haht, 
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CuArasE XVIIL 

Vnlaxofal l^reaUty Insulis^ and Afinoyances, 

624. Wlioever malidotuhf threatens to do any Wrong or to utter any 
Scandal concerning any Person, meaning thereby to cause Fear or Pain to 
^ /ym, or to compel or prevail on him to do anything which Ae is not willing 
^ to f3o, or to refrain from doing anything which he has a lawful Right to do, is 
liable to Imprisonment for Two Years, and also to Fine. 

, 526. Whoever malicioi^si^y or with Intent tocompc*! or prevail on any Person 
to do anything which he is not willing to do, or to refrain from doing anything 
vvliicl) he has a lawful Right to do, directly or indirectly threatens or endeavours 
to hart himself or any other Person, or to do any other Act, in order that 
ha may put any Person in Danger or Fear of becoming liable to T>ivine Dis¬ 
pleasure or the Guilt of Sin, or that ha may cause it to Ihj Indicved by.any One 
I hat any Person has incurred suen Guilt or Displeasure, is liable to iVo Years 
rmprisonment, and also to Fine. 

620). Whoever in any Pbice where he. is by Intrusion^ or in any public Place, 
wiifulbf behaves liimsalf so as to insult or annoy any Person, is liable to 
Impriaoninent for One and also to Fine of (inc hundred Rupees. 

.62/. Wlioever by any lascivious or okscene Word, Gesture, Representation, 
or Behaviour, insults the Modesty of any Womariy is liable to Imprisonment 
f()r Six and also to Fine. 

628. \Vlio<*ver 'mafinioas/j/ disturbs any Person lawfully engaged in the 
IVrfbrmaiu'e of Beligious VVh)rship, or any religious or funeral (X*renK>n\, with 
Intent lo insult or annoy any Person, is liabj.* to Imprisonment, 

For One Year, if in causing such Disturbance, he nssauhr or makes 
Show of any Iverson : 

Fur Six Months^ in every other Case; and in either Case is liable to 
Fine. 

62}). Whoever mnlicioush/ damages or defiles any Place u.scd for Keligious 
Worship, or anything held holy hv any PersKm, or any Burial Ground or Tomb, 
or olfers any Dishonour to any lliiman Corpse, meaning to insult or aiiiKjy 
.‘Uiy Person, i.s liable to Imprisonment ii)r One Year, and also to Fine. 


(hlAPTKU XIX. 

Crlniifitil Bvviiah uf Contract. 

*“>30. Wlioever, lieitig hurfnlhf bound to guide or carry any Person or 
Ib’opartif^fvo\\\ one Place to another Place, untairfutb/ refuses or neglects to 
do so, mi aning or liaving Reason to believe that he will thereby cause IVrof^^ 
to any Person, is Iiabl0‘ to Imprisonment for One Months and also k> Pine of 
One hmiilred Rupees. * 

rtlf) 531, Whoever, being lawfully hou?td to take care or supply the Wants ot‘ 

fuiv Person, who, by reason of Youth, rnsoundness nf Mind, or Disease, is 
helpless or unable to take care of* hiwsaif uuiawfuHu refuses or neglects to 
do so, is liable to Imprisonment for Six and also to Fine of Five 

h^indred UutH'cs. 

532. Every Apprentice who absconds from his Service, or is guilty of any 
Misbehaviour in his Service, is liable to Confmemeiit in his Masters House, 
or on board of the Vessel to which he belongs, and to a Diet of Bread and 
*VVater or other plain wholesome Food, for One Month ; or, if not a 

is liable to be privately whipped, and also imprisoned for One Mouth in any 
Place other than a Criminal (jaol, of which Imprisonment One Week may be 
solitary. 

Soc Act XIX. 1850. See. 15. 

533. ICvery Seaman, hwful/y hound to serve on board of any J’csselj who 

Unlawfully or absents AiWe//'from the Vessel^ or unlawfully disobeys 
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any binding Order of any Officer of that Vestelr is liable to Iminisomeat for 
Uni? Mouthy and aho to Fine of One hundred Rupees. 

Svf Artlcki 156, whon ibis Olfonce 15 ci>mmitl«d on tho High SoniL 

534. Every Seaman, la^ii-fully bound to serve on lK>ard of any Vesseft, who 
unlawfully deserts from such VtMel in any Foreign Port, other than that at 
which //e took S<?rvice, is liable to Imprisonment for Six Mhnt/$s^ and also 
Fine of Five hundred llupecri. 

535. Every Person, who counsels or persuades any Seaman to deser^^ or 
knowingly harbours anj' Seaman who has deserted, or ctmusols or persuades 
any Seaman to disolx'v any Law or hindififf Order which he might to oIk^v, is 
liable to Fine of Five luindrcd Kupccs. 

5 : 1 ( 1 . ICvery Person who untttwfuUy hires or engages any Seaman, oi\asks 
or takes, directly or indirectly, from any Seaman, any Fee, lleward, or valualtlc 
(.’onsideratioii tor hiring or engaging, or endtiavouriug to hire or engage him as 
a Seaman, or unlawfully becomes nosscssisl of any Seaninn*s liegiHt4.^r Ticket, 
or traffics in any such Ticket, is liaole to Fine (vI'Five hundred Hu{H‘es. 

5 . 37 . Tlic Owner of every I which puts to Sea without having on Imard « 
sviffieient Supply of Medicines and Appliances suitable for Diseases and Acci¬ 
dents likely to happen on Sen Voyages, oc who does not take due Care to keep 
n}» such Supply, is liable to Fine of Two hundn^d Rnwes, and a fuither 
Fiin- oi' Five ftupecs fur every Day during which sucii Want, shall l)ave 
c*oF)tin iu‘d. 

53s, Every Master or4)wniT of a JV'.v.sy/, wlio tri/fh//// and without lawful 
I'xcii^t' tiiils t() supply, for the I'se oi' the Seamen and others on board <.f the 
I'r.ssf/, a netalt’ul (Ju inlity r>fgoo^ and wholesome I‘’ood, Water, and Medicine, 

liable io Emc of* Eive luindn'd Rupees, mul nls4) to a further Eine of Eivt 
Kii|>(‘e- in respect of each Person on board of «uch Veasr/ for every Day diiriiig 
which such \\ ant shall have continued. 


riMITKR XX. 

C'ovsprracf/. 

5:^1). If'I'wt) or more IVrsons join in a common Purpose for ermnuitting an 
OjVffKTy or ll)r (loing anything to which tin* (^»inmis**iori of an Oflrncc is iru i- 
dent.d, or fla' i/tfth'r/otfsh/ aiino\ing or doing any t<» .any Person, or 

di'^turbini' font in tin: Eaijyynn'Ut of any lawful Right, or for compelling^ h/w to 
do anvthing winch hr is not willing to do, or to refhiin from doing miytliing 
ubich^/fc lia- a lawful Right Id do, or li)r accom})lisliing anv unhurfu! 

Do^gn, or any lawful Design by unlawful Means, they arc sail] to vonspnf or 
to be guilty cf ('tufsplnjc*/. 

• Husband and Will- may bo guilty of* Consplrurj/, 

14th \Vl)ocver is guilty of Con^pinwi /liable to Imj)risr)nmcnt foi Oim 
Year, and also to J’iiie, whctlier or not any Act is done in fnrthcraijce of tin* 

Co/f,Kyjfnfty, 

51J. WduK ver rf$ru<plr^ii to df» anything whic h is a Couiuufu Xuh’a?u:e^ or in 
hindrance of thcr due Course of Law, is liable to Imprisonment fbi Throe 
Year^, and abo to Eine. 

512. Whoever iuuliriow^hy conspirvH to accust*. any IVtsoii falsely of any 
()fft‘nrr is liable. 

To Transportation or Imprisonment for S<.*vcri if* the Voiupirufuf 

• is to accuse such Person of a Cupi'i^ Offtnuw: * 

dV) Imprisonment fur Three Years, if the Conspiracy is to acc’use him 
of any other Felony: ^ 

To Imprisonment for Two Years in all other Cases: 

And in every Case is also liable to Fine. 

5l3. Wh.y^** 


N«hf I 

Peiml jCo 



, M3., Two liwi®. contpiret and any Act is done by any One 

'''A ^4 J. _■?_--.1* M.% __-*___4. A 1 . 




n ji^Tf aa ,^^«cr,;-,eve»y ‘P«aon concerned in the (hnspiracy is liable, ' 

' If the Compiraqf i^finr Comimssion of a Capital Offence, to 'fransport- 
ation or Imprisoiupont fi» Fonrtecn Years : 

I'j.. If the Conspiracy is for Commission of a Felony not capital, bui 
punishable with Transportation for more than Seven Years, to 'I'rans- 
portation or Imprisonment for Seven Years: 

.. If the Conqnracy is for Commission of a Felony, to Imprisonment lor 
Three Years: 


If the Conspiracy is for Commission of a MisdemeanoT, or for tnali- 
dously annoying any Person, or maliciously disturbing him in the 
l^joyment of a civil Right, to Imprisonment for Two Years ; 

And in every Case is alsofliable to Fine. 










